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PDBLISHEHS’ NOTE 

'i''ino (‘ii-cuiuHtances in whicli tKe present edition of “ Lumley’s 
I’ublic Health ” is produced and the difficulties arising out of 
tliose circumstances, Lave been explained in the Prefaces to 
f( )nner vol umes. Since, through the war, the final labours of the 
(^)nsolida,bion Committee appear to be indefinitely postponed, it 
l>('-ct)iues necessary to complete this edition by the inclusion of 
all remai iiing subject-matter in the form in which the Com- 
mittee’s previous labours have left it. 

’'riiero (Iocs not appear to be any very obvious possible 
arrangemetit of this remaining subject-matter other than 
chronol()gi(;a]. This Jias accordingly been adopted and, since 
it forms too large a bulk to be contained in a single closing 
volume, it has been divided into two of which this is the first 
a.ii<l the second will soon be available. 

'^I’ho piecemeal arrangement of this edition has been forced 
upon us by cjircumstances and must not be taken to represent 
any idea of a satisfactory arrangement of Luniley. It is 
hoped that, nl'te.r the war and after completion of the series of 
consolidating statutes, it will he possible to produce an edition 
which, will be more logically arranged and more closely dove- 
tailed. It is intended to publish a consolidated index to the 
whole of the live volumes when the work is completed. ■ 

I-Vo final remarks need to be made in this Hote. The 
first is that all temporary war legislation has been excluded, 
til is following the precedent of the edition of Lumley produced 
at the end of the last war. The second that, as in the past, 
wo shall welcome any corrections or suggestions from sub- 
scribers either as regards the present volume or as regards the 
whole work. 

BUTTERWOETH & CO. (Publishers), LTD. ' 


October, 1944 . 



THE ENGLISH AND EMPIRE DIGEST 

The citation of each case in the text and Table of Oasc^s 
is followed by a reference to the volume, page and initnber 
at which the case appears in the Digest. Thus : 

Hill V. Wallasey L. B., [1894] 1 Ch. 133 ; 26 Digest 270, 97 


HALSBURY’S COMPLETE STATUTES OF 
ENGLAND 

Each reference to a public Act of Parliament, not prinbMl 
in full in this work, or to a sectioir of such an Act in tin*, 
text or Table of Statutes is followed by a reference to the. 
volume and page at which the Act or section appears in 
Halsbury’s Statutes. Thus : 

Interpretation Act, 1889, s. 5 (18 HaLs>)ury’s Sl/n.tut.es 99<>) 


THE ALL ENGLAND LAW REPORTS 

111 the text and the Table of Cases the citatiotis of the 
reports of cases decided since the beginning of 1936 iiuducle 
a reference to the All England Law Reports. Thus : 

Ellis V, EulJiam Boi'ough Council, [19371 3 All 13. R. 451 
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The Public Health Acts. 


THE GAME ACT, 1831. 

(1 & 2 Will. 4, c. 32) {a). 

An Act to amend the Laws in England (E») rdaiive to Gam. 

[6tli October 1831.] 

2. The word “game” shall for all the purposes of this Act he deemed Definition of 
to iiLclude hares, pheasants, partridges, grouse, heath or moor game, black 
game, and bustards (c), 

{a) See the L. G. A., 1894, ss. 27, 32, post, pp. 4911, 4912. 

(6) All the danses and provisions of this Act and of 2 & 3 Viet. c. 36 (repealed by the 
Eeveaue Act, 1860, s. 39), relating to the granting of licences by justices to deal in game, 
and to the holding of special sessions for the purpose of granting such licences, and also 
all the clauses, provisions, and penalties contained in the said Acts or either of them 
relating to dealers in game and to the selling of game, either by or to such dealers or 
others, are extended to the whole of the United Kingdom by the Game licences Act, 1860, 
s. 13 ; 8 Halsbnry’s Statutes 1089. 

(c) Note that deer, rabbits, quail, landrail, woodcock, snipe, geese, duck, p%eon, and 
plover are not included in this definition. 

4c 4! * * it Se 

4. If auy person licensed to deal in game by virtue of this Act as here- Penaity on 
inafter mentioned shall buy or sell, or knowingly have in his house, shop, bu^, 
stall, possession, or control, any bird of game (a) after the expiration ofgL^f^^e 
ten days (one inclusive and the other exclusive) from the respective days after Unpsys 
in each year on which it shall become unlawful to Mil or take such birds 
game respectively as aforesaid ; or if any person not being licensed to deal 
in game by virtue of this Act as hereinafter mentioned, shall buy or sell any buyingorseiiing 
bird of game after the expiration of ten days (one inclusive and the other 
exclusive) from the respective days in each year on which it shall become 
unlawful to kill or take such birds of game respectively as aforesaid, or shall b^£ng%fter 
knowingly have in his house, possession, or control any bird of game (except 
birds of game kept in a mew or breeding place) after the expiration of forty 
days (one inclusive and the other exclusive) from the respective days in each 
year on which it shall become unlawful to kill or take such birds of game 
respectively as aforesaid ; every such person shall, on conviction of any such 
offence before two justices of the peace, forfeit and pay for every head of game 
so bought or sold, or found in Ms house, shop, possession, or control, such 
sum of money, not exceeding one pound, as to the convicting justices shall 
seem meet, together with the costs of the conviction (h). 

(a) Alive or dead {Loom v. Baily (1860), 3 E. & E. 444 ; 23 J. P. 55 ; 25 Digest 
348, 6). Under an earlier Act which contabed no provision os to the ten days’ grace, 
it was held that it was not an offence for a qualified person to have m his possession nbe 
days after the commencement of the dose season birds killed before its oommencement 

P.H.— VOL. IV. 4101 B 
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Note to 
Section 4. 


Justices to 
hold, a special 
seadoQ yearly 
for granting 
licences to 
persons to deal 
in game. 


The Game Act, 1831- 

{Simpsm v. Vnwiii (1832), 3 B. & Ad. 134 ; 25 Digest 390, 405). It makes no difference 
whether the bird is tame or wild (Jiarmti v. Miles (1884), 48 J. P. 455 ; 25 Digest 348, 7). 
But now by s. 10 of the Beveniie Act, 1911, “ so much of s. 4 of the Game Act, 1831, as 
makes it an offence for any person to buy or sell, or have in his house, possession, or control 
game birds after the dates therein specified shall not apply where the game is live game, 
and the person buying, selling, or having in his house, possession, or control the game, is 
keeping or intending to keep the game solely for the purpose of breeding or for sale alive, 
and either is licensed at the time to deal in game, or is a holder of a certificate or licence to 
kill game in force at the time. The amendments made by this section shall have effect 
in the Game Act, 1831, as applied by any subsequent enactment, as well as in that Act 
as originally enacted.” This provision relieved game breeders from a difficulty : if they 
were licensed to sell game, they could not lawfully keep their stock during the close season 
(s. 4) ; if they were not licensed, purchases from them were illegal : see Cook v. Trevener, 
[1911] 1 K. B. 9 ; 74 J. P. 409 ; 25 Digest 348, 6. See also M'lean v. Johnston, [1913] 
S. C. (J.) 1. Game killed abroad is not within the section (Gtcyer v, R. (1889), 23 Q. B. B. 
100 ; 53 J. P. 436 ; 25 Digest 390, 404). See, however, the Customs and Inland Revenue 
Act, 1893, s. 2, under which licences are required for dealing in imported game. 

(6) As to forfeiture of the licence, see s. 22, post, p. 4103. 

^ ^ :I: si: 

18. Tke justices of the peace of every county, riding, division, liberty, 
francMse, city, or to’wn (a) stall told a special session in tie division or district 
for wkick they usually act, and in every year in tke niontk of July (h), for 
tke purpose of granting licences to deal in game, of tke holding of wkick 
session seven days notice shall be given to each of tke justices acting for suck 
division or district; and tke majority of tke justices assembled at suck 
session, or at some adjournment thereof, not being less than two, are hereby 
authorised (if they shall think filt) to grant under their hands to any person 
being a householder or keeper of a shop or stall within such division or district 
and not being an innkeeper (c) or victualler, or licensed to sell beer by retail (rf), 
nor being the owner, guard, or driver of any mail coach or other vehicle 
employed in the conveyance of the mails of letters, or of any stage coach, 
stage waggon, van, or other public conveyance, nor being a carrier ox higgler, 
nor being in tke employment of any of the above-mentioned persons, a 
licence (e) according to tke form in the Schedule (A.) annexed to this Act, 
empowering tke person to whom suck licence shall be so granted to buy game 
at any place from any person who may lawfully sell game by virtue of this 
Act, and also to sell tke same at one house, shop, or stall only, kept by him ; 
provided that every person, while so licensed to deal in game as aforesaid, 
shall affix to some part of the outside of the front of his house, shop, or stall, 
and shall there keep a board having thereon in clear and legible characters, 
his Christian name and surname, together with the following words (that is 
to say), “ Licensed to deal in game ” ; and every such licence granted in 
any succeeding year shall continue in force for the period of one year next 
after the granting thereof. 

{a) The powers, duties, and liabilities of justices imder this section ai’e now transferred to 
district and county borough councils by ss. 27, 32 of the L. G. A., 1894, post, pp. 4911, 4912. 

(6) By 2 & 3 Viet. o. 35, s. 4, after reciting this enactment, and that it is expedient 
that justices should he empowered to hold a special session for the purpose of granting 
these licences not only in July but also at any subsequent period of the year, it is enacted 
that from and after the passing of this Act it shall be lawful for the said justices of the 
peace^ to hold in their respective divisions or districts a special session, for the purpose of 
granting licences to deal in game, not only in the month of July, hut also at any time and 
from time to time as often as they shall think fit after the said month of July in every 
year ; and it shall also be lawful for the majority of the said justices (not being less than 
two) ^semhled at any such session or at any adjournment thereof, to grant licences 
to deal in game, in the manner directed by the said last-recited Act, and under and subject 
to the provisions and regulations thereof: Provided always, that of the holding of any 
such special session seven days’ notice shall he given to each of the justices acting for the 
chvision or district in which such session is intended to be held : Provided also, that every 
hoence to deal m game, at whatever time the same hath been or shall be granted, shall 
continue in force from the granting thereof until the first day of July then next following, 
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and no longer, anything in the said last-recited Act or in such licence to the contrary 
notwithstanding. 

Although the whole of the above Act, 2 & 3 Viet. c. 35, was repealed by the Revenue 
Act, 1869, s. 39, it is considered that the foregoing section remains in force by virtue of 
s. 13 of the G-ame Licences Act, 1860, cited, ante, p. 4101. . 

(c) Although an innkeep^ may not be a licensed dealer in game, yet under s. 26 of this 
Act an innkeeper or tavern keeper may without this licence sell game for consumption 
in his own house, if he has procured it from a licensed dealer. 

(d) Including the holder of an additional licence to sell beer under s. 1 of the Revenue 
Act, 1863 {8hoolbred v. St. Pmxeras JJ. (1890), 24 Q. B. B. 346 ; 54 J. P. 231 ; 25 Digest 
389, 401) ; but such licences are no longer granted. A question has been raised, but not 
decided, whether a person being the owner of several establishments in different distriots 
and holding a licence to sell beer in one of them can hold a licence to sell game in one or 
more of the other establishments. See B. v. Bird (1898), 62 J. P. 309 ; 25 Digest 389, 
402. 

(e) An adapted form of licence is given in Warry’s Game Laws, 1896 ed., at p. 203, 
The licence must specify the particular house, shop, or stall at which the game is to be sold. 
Until this is done the excise licence required by s. 14 of the Game Licences Act, 1860. 
as amended by s, 17 of the Revenue (No. 2) Act, 1861, cannot be granted. A game dealer’s 
licence is personal and cannot he transferred. There is no provision for the case of a 
licensed person dying during the year his licence is current. It would seem that the 
personal representative carrying on the business should apply for a fresh licence. 

^ ^ SjC sfi ^ ^ 

21. Provided always, that persons being in partnership, and carrying 
on their business at one house, shop, or stall only, shall not he obliged hy 
virtue of this Act to take out more than one licence in any one year to authorise 
them to deal in game at such house, shop or stall. ■ 

22. li any person licensed by virtue of this Act to deal in game shall during 
the period of such licence be convicted of any ofience whatever against this 
Act, such licence shall thereupon become null and void (a). 

(a) There is no prohibition against an application by a convicted person for another 
licence. As to offences, see ss. 4, 28. 

Mfi aj; dt: s|e :Js ^ * 

28. If any person, being licensed to deal in game according to this Act, shall 
buy ox obtain any game from any person not authorised to sell game for 
want of a game certificate, or for want of a licence to deal in game {a ) ; or 
if any person, being licensed to deal in game according to thk Act, shall 
seU or offer for sale any game at his house, shop, or stall, without such board 
as aforesaid being affixed to some part of the outside of the front of such house, 
shop, or stall at the time of such selling or offering for sale, or shall affix 
or cause to be affixed such hoard to more than one house, shop, or stall, 
or shall sell any game at any place other than his house, shop, or stall where 
such hoard shall have been affixed; or if any person, not being licensed 
to deal in game according to this Act, shall assume, or pretend, by affixing 
such board as aforesaid, or by exhibiting any certificate, or by any other 
device or pretence, to be a person licensed to deal in game ; every such offender, 
being convicted thereof before two justices of the peace, shall forfeit and pay 
such sum of money, not exceeding ten pounds, as to the said justices shall 
seem meet, together with the costs of the conviction. 

(a) It makes no difference whether he knew or not, when he purchased the game, that 
the seller was unlicensed (R. v, Muirhead (1887), 51 J. P. 760). 

29. Provided always, that the buying and selling of game by any person 
or persons employed on the behalf of any licensed dealer in game, and acting 
in the usual course of his employment, and upon the premises where such 
dealing is carried on, shall he deemed to be a lawful buying and selling in 
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every case where the same would have been lawful if transacted by such 
liceMed dealer himself : Provided also, that nothing hexem contained shall 
prevent any licensed dealer in game from selling any game which shall have 
been sent to him to he sold on account of any other licensed dealer m game. 

5fj m * it *•!« * 

47. [Li7Mtations of actions, eic.] (a). 

(a) This section was repealed by the Public Authorities Protection Act, 1893, poet, 
p. 4875. 

:js :!: ^ ^ 


SCHEDULE (A.) 

Foem of Licence. 

At a special session of the justices of the peace of the county of [or riding, 

etc., as the case may he], acting for the division of [or otherwise, as the case may he] in 
the said county, holden at in the said on the day of in 

the year 

We , being justices acting for the said assembled at the 

said special session, do hereby authorise and empower A. B.,oi _ [liere insert 
the name, description, and place of residence, and if more than one m partnership, say 
C. D., of, etc., and E, F., of etc., being partners], being a householder [or house- 
holders] [or keeper (or keepers) of a shop or stall, as the case rmy he], to buy game 
from any person authorised to sell game by virtue of an Act passed in the second 
year of the reign of King William the Fourth, intituled “ An Act to amend tho Laws 
in England relative to Game ” ; and we do also authorise and empower the said 
A. B., [or C. D. and B. F., being partners] to sell at his [or their] house [shop or 
stall] any game so bought, provided that the said A. B. [or C, D, and E. F., being 
partners] shall affix to some part of the outside of the front of his [or their] house 
[shop or stall] and shall there keep, a board having thereon in clear and legible 
characters, his Christian name and surname [or their Christian names and surnames], 
together with the following words, “ Licensed to deal in game.’* 

This licence will expire on 

(Signed) , Justice of the Peace. 

, Justice of the Peace. 


TEE LANDS CLAUSES CONSOLIDATION ACT, 1845. 

(8 & 9 ViCT. c. 18) (a). 

An Act for consolidating in one Act certain Provisions usually inserted in Acts 
authorising the taking of Lands for Undertakings of a public nature, 

[8th May 1845.] 

[1.] This Act shall apply to every undertaldng authorised by any Act 
which shall hereafter (b) be passed, and which shall authorise the purchase 
or taMng of lands for such undertaking, and this Act smdl be incorporated 
with such Act ; and all the clauses and provisions of this Act, save so far 
as they shall be expressly varied or excepted by any such Act, shall apply 
to the undertaking authorised thereby, so far as the same shall be applicable 
to such undertaking, and shall, as well as the clauses and provisions of every 
other Act which shall be incorporated with such Act, form part of such Act, 
and be construed together therewith as forming one Act (c). 

(a) This Act is incorporated with the L, G-. A., 1933, ss. 160, 161, Sched. YI., anU, 
pp. 978, 985, 1263, except as therein mentioned. It is also incorporated with other Acts 
included in this work, e.y., the Water Supplies (Exceptional Shortage Orders) Act, 1934, 
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Vol. V., ^ost, and the County Courts Act, 1934, s. 34 (2) ; 27 Halsbury’s Statutes 107. It Not& to 
isamendedby23&24Vict.c. 106; 46 & 47 Viet. c. 15 ; 58 & 59 Viet. c. 11, pp. 4252, Section 1, 

4664, 4938. It should be noticed, ho\rever, that in the application of the provisions of ^ 

the Lands Clauses Acts in some cases, these provisions have been largely modified by 
recent legislation. The Small Holdings and Allotments Act, 1908, s. 39, post, p. 5075, 
incorporates the Lands Clauses Acts "with reference to the compulsory acquisition of land 
subject to the modifications contained in Sched. I. to that Act. A similar provision is 
contained in a large number of modem Acts, including the Public Works Pacilities Act, 

1930, ss. 2, 8 (4), Vol. V., post, continued to December 31, 1943, by the Expiring Laws 
Continuance Act, 1942 ; the L. C. A., 1933, ss. 160, 161, Sched. VI., pp. 984, 985, 

1263; the Agricultural Land (Utihsatiou) Act, 1931, s. 3, Sched. I.; 24 Ealsbury’s 
Statutes 52, 66 ; the Special Areas (Development and Improvement) Act, 1934, s. 4, 

Sched. III. ; 27 Halsbury’s Statutes 829, 834 ; the Housing Act, 1936, Sched. I., ante, 
p. 1773. See also the Defence of the Eealm (Acquisition of Land) Act, 1916, post, p. 5157, 
and the Land Settlement (Facilities) Act, 1919, post, p. 5222. And reference must be 
made to the Acquisition of Land (Assessment of Compensation) Act, 1919, post, p. 5215, 
which provides generally for the procedure as to the assessment of compensation in respect 
of land acquired compulsorily for public purposes, and largely supersedes the provisions 
of the Lands Clauses Acta in cases to which it applies. 

(&) See, as to a corporation incorporated before 1845, but empowered to take lands 
under later Acts, In re Mills' Estate (ISBI), 34 Ch. D. 24 ; 51 J. P. 151 ; 11 Digest 254, 

^2597. A private charity incorporated by charter is not an undertaking of a public nature 
®thin the meaning of this Act (He Sion College (1887), 57 L. T. 743 ; 11 Digest 105, 24). 

(c) The preamble and part of a. 1 were repealed by the S. L. R. A., 1891. 

And with, respect to the constniction of this Act and of Acts to be incor- interpretation. 
porated therewith, be it enacted 'as follows : 

2. The expression “ the special Act,’’ used in this Act, shall he construed “ Special Act.” 
to mean any Act which shall be hereafter passed which shall authorise the 

taking of lands for the undertaking to which the same relates, and with which 
this Act shall be so incorporated as aforesaid ; and the word “ prescribed ” ** Prescribed.** 
used in this Act, in reference to any matter herein stated, shall be construed 
to refer to such matter as the same shall be prescribed or provided for in the 
special Act, and the sentence in which such word shall occur shall be 
construed as if instead of the word ‘‘ prescribed ” the expression “ prescribed 
. for that purpose in the special Act ” had been used ; and the expression 

the works ” or the undertaking ” shall mean the works or undertaking, » The worts.*’ 

' of whatever nature, which shall by the special Act be authorised to be 
executed ; and the expression “ the promoters of the undertalring ” shall ** Promoters of 
mean the parties, whether company, undertakers, commissioners, trustees, 
corporations, or private persons, by the special Act empowered to execute 
• such works or undertaking (a) . 

(a) As to the meaning of these expressions when read as incorporated with the L. G. A., 

1933, see ss. 160 (8), 161 (5) of that Act, ante, pp. 985, 987. 

3. The following words and expressions, both in this and the special Act, ;nterpTetati(mB 
shall have the several meanings hereby assigned to them, unless there be Act.™ 

^something either in the subject or context repugnant to such construction ; 

-(that is to say,) 

Words importing the singular number only shall include the plural number, iTuinber. 
and words importing the plural number only shall include the singular 
number : 

Words importing the masculine gender only shall include females : Gender. 

The word “lands” shall extend to messuages, lands, tenements, and « Lands.’* 
hereditaments of any tenure {a ) : 

The word “ lease ” shall include an agreement for a lease : Lease.” 

The word “ month ” shall mean calendar month : ** Month.** 

The expression ‘‘superior courts” shall mean her Majesty’s superior “ Snpmor 
courts of record at Westminster . . . (b) : courts. 
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Section 3. 

Oath.” 

County.” 

Sheriff.'* 


“ Clerk of 
the peace.’ 


Justices.” 


** T-wo justices.* 


** 0\mer.’' 


” The Bank.” 


Short title of 
the Act-, 


TKe word “ oatli ” stall include affirmation in the case of (Juakers, or 
other declaration lawfully substituted for an oath in the case of any 
other persons exempted by law from the necessity of taking an oath : 

The word “ county’' shall include any riding or other like division of 
a countv and shall also include county of a city or county of a town : 

The word ' “ sherif? ” shall include under sheriff, or other legally 
competent deputy ; and where any matter in relation to any lands 
is recjuired to be done by any sherifi, or by any clerk of the peace, 
the expression “the sheriff/’ oj the expression “the clerk of the 
peace,” shall in such case be construed to mean, the sberifl or the 
clerk of the peace of the county, city, borough, liberty, ciiiq[ue port, 
or place where such lands shall be situate ; and if the lands in question, 
being the property of one and the same party, be situate not wholly 
in one county, city, borough, liberty, cinque port, or place, the same 
expression shall be construed to mean the sheriff or clerk of the peace 
of any county, city, borough, liberty, cinque port, or jjlace where 
any part of such lands shall he situate : 

The word “ justices ” shall mean justices of the peace acting for the county, 
city, liberty, cinque port, or place where the matter requiring the 
co^zance of any such justice shall arise, and who shall not be interested 
in the matter ; and where such matter shall arise in respect of lands, 
being the property of one and the same party, situate not wholly in 
any one county/ city, borough, liberty, cinque port, or place, the 
same shall mean a justice acting fox the county, city, ))oroug]), liberty, 
cinque poit, or place where any part of such lands shall be situate, 
and who shall not be interested in such matter; and where any 
matter shall be authorised or required to be done by two justices, 
the expression “two justices” shall be understood to mean two 
justices assembled and acting together : 

Where under the provisions of this or the special Act, or any Act 
incorporated therewith, any notice shall be required to be given to 
the owner of any lands, or where any act shall be authorised or required 
to be done with the consent of any such owner, the word “ owner ” 
shall be understood to mean any person or corporation who, under 
the provisions of this or the special Act, would be enabled to sell 
and convey lands to the promoters of the undertaking (c) : 

The expression “the Bank” shall mean the Bank of England where 
the s^me shall relate to moneys to be paid or deposited in respect 
of lands situate in England . . . (6) : 

(a) It seems to be doubtful whether the defmition includes incorporeal horoditaments, 
such as easements. See &. W, Bail. Co. v, Swindon, etc. Bail. Co. (1 884), 9 App. Ciis. 787 ; 
48 J. P. 921 ; 11 Digest 106, 36 ; mdper Vaughan Williams, L.J., iu Be City mid South 
London Eailway and St. Mary Woolnoth, [1903J 2 K. B. at p. 737 ; 67 J. .P. 221 ; affd., 
[1905] A. C. 1 ; 69 J. P. 101 ; 11 Digest 125, 169. The definition of “ land ” hi the Law 
of Property Act, 1925, the Settled Land Act, 1925, and other later Acts, is much wider than 
the definition in the text and this fact should be borne in mind when oonstruing the 
provisions of those Acts referred to in the notes to this Act. 

{h) Words relating to Ireland only are omitted here. 

(c) This definition includes mortagees of land who have a power of sale. Siee Martin 
V. L. C. d,' D. By. (1866), 1 Ch. App. 601 ; 11 Digest 274, 2019 ; B. v. Middlesex {Clerk of 
the Peace), [1914] 3 K. B. 259 ; 79 J. P. 7. The extended powers of sale conferred by the 
Settled Land Act, 1925, should be borne in mind in connection with this definition. 

4 . Iu citing tHs Act iu other Acts of Parliament aud in legal instruments 
it shall be sufficient to use the expression The Lands Clauses Consolidation 
Act, 1845” (a). 

oQo expression “ Lands danses Acts ” is sanctioned by the Interpretation Act, 
X o89, s* 23. 
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5 . And whereas it may be convenient in some cases to incorporate with Section 5, 

Acts of Parliament hereafter to be passed some portion only of the provisions 

of this Act : Be it therefore enacted, that for the purpose of making any 

such incorporation it shall be sufficient in any such Act to enact that the this Ac* may 
clauses of this Act with respect to the matter so proposed to he incorporated ^th 
(describing such matter as it is described in this Act in the words introduc- 
tory to the enactment with respect to such matter), shall be incorporated 
with such Act, and thereupon all the clauses and provisions of this Act 
with respect to the matter so incorporated shall, save so far as they shall 
be expressly varied or excepted by such Act, form part of such Act, and such 
Act shall be construed as if the substance of such clauses and provisions were 
set forth therein with reference to the matter to which such Act shall relate. 

And with respect to the purchase of lands by agreement, be it enacted as 

follows : Purchme of 

lands by 
agreement. 

6 . Subject to the provisions of this and the special Act it shall he lawful Power to 

for the promoters of the undertaking to agree with the owners of any lands E^a^meDt! 

by the special Act authorised to he taken, and which shall be required for 

the purposes of such Act, and with all parties having any estate or interest 

in such lands, or by this or the special Act enabled to sell and convey the same, 

for the absolute purchase, for a consideration in money, of any such lands, 

or such parts thereof as they shall think proper, and of all estates and interests 

in such lands of what kind soever [a). 


{a) See Errington v. Metropolitan District Hail. Co. (1882), 19 Cli. D. 659; 11 Digest 
107, 39. A person having a mere possessory title, good against every one but the lawful 
owner and in course of becoming absolute as against him, has a prima facie right to com- 
pensation {Perry v. OUssold, [1907] A. 0. 73 ; 11 Digest 123, n). 

The promoters cannot bind themselves not to use tteir statutory powers in respect of 
any portion of the lands taken, even though the owner agrees to accept a smaller sum 
by way of compensation in consideration of a restriction in the conveyance on the user of 
the lands {Ayr Harbour Trustees v. Oswald (1883), 8 App. Cas. 623 ; 11 Digest 103, 4:\ 
Be 8. E. Bail. Co. and WiffitVs Contract, [1907] 2 Ch. 366 ; 40 Digest 310, 2653). And see 
Siourcliffe Estates Co., Ltd, v. Bournemouth Corpcrration, [1910] 2 Gh. 12 ; 74 J. P. 289 ; 
11 Digest 120, 131. See, however, a special power of this nature in relation to improve- 
ment lines given by P. H. A., 1925, s. 33 (7) ; Vol. V. and 13 Halsbury’s Statutes 1129. 


7 {ct). It shall be lawful for all parties, being seised, possessed of, or entitled Parti^ under 
to any such lands, or any estate or interest therein, to sell and convey or sell 

release the same to the promoters of the undertaking, and to enter into and convey, 
all necessary agreements for that purpose ; and particularly it shall be lawful 
for all or any of the following parties so seised, possessed, or entitled as afore- 
said so to sell, convey, or release ; (that is to say,) all corporations, tenants 
in tail (6) or for life, married women seised in there own right (c) or entitled 
to dower, guardians, committees of lunatics and idiots (d), trustees or feoffees 
in trust for charitable or other purposes, executors and administrators (e), 
and all parties for the time being entitled to the receipt of the rents and 
profits of any sueb lands in possession or subject to any estate in dower, or 
to any lease for life, or for lives and years, ox for years, or any less interest ; 
and the power so to sell and convey or release as aforesaid may lawfully 
be exercised by all suck parties, other than married women entitled to dower, 
or lessees for life, or for lives and years, of for years, or for any less interest, 
not only on behalf of themselves and their respective heirs, executors, adm i nis- 
trators, and successors, but also for and on behalf of every person entitled 
in reversion, remainder, or expectancy after them, or in defeasance of the 
estates of such parties, and as to such married women, whether they be 
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of full age ox not, as if tlie^ were sole and of full age, and as to such guardians, 
on behalf of their wards, and as to such committees, on behalf of the lunatics 
and idiots of whom they are the committees respectively, and that to the 
same extent as such wives, wards, lunatics and idiots respectively could have 
exercised the same power under the authority of this or the special Act if 
they had respectively been under no disability, and as to suck trustees, 
executors, and administrators, on behalf of their cestui que trusts, whether 
infants, issue unborn, lunatics, femes covert, or other persons, and that to 
the same extent as. such cestui que trusts respectively could have exercised 
the same powers under the authority of this and the special Act if they had 
respectively been under no disability. 

(a) This section is to take effect as if the references to the disabilities which wero removed 
by the Law of Property Act, 1922 (see now the Settled Land Act, 1925 (15 Geo. 5, c. 18)), 
had been omitted (15 Geo. 6, c. 5, Sched. IX. 2). Under the Settled Land Act a tenant 
for life (ss. 38, 39 (6) and 58), a tenant in tail in possession (s. 20 (1) (i)), a married woman 
(s. 20 (1) (x) and s. 25) and trustees for charitable, ecclesiastical or public trusts or pur- 
poses (s. 29) are given powers of sale. The powers of dealing with settled property and 
of property subject to equitable interests is outside the scope of this work and is too 
involved a subject to permit of being effectively dealt with in a note. Keforonco should, 
therefore, he made to one of the standard works on the Law of Property Act, 1925, the 
Settled Land Act, 1925, and the Administration of Estates Act, 1925. 

(b) Even if the estate tail is inalienable ; but this statute does not extend to the Crown 
(/nre Cmkjidd Bmial Board (1854), 19 Beav. 153). 

(c) The trustees of land for married women, who are absolutely entitled for their separate 
use, cannot contract to sell under this section (Betors v. Lowes and East Qrimkad Bail, Co, 
( 1881), 18 Ch. D. 429 ; 11 Digest 164, 41S). 

(d) Note that only the committee, not the lunatic, can sell. Sco Jic Bugwell (1884), 
27 Ch. D. 309 ; 20 Digest 361, 9S9), 

(e) This means executors and administrators who are seised, possessed of, or entitled to 
land or any estate or interest therein, and not executors or administrators who have only 
a power of sale (Re Barrow-in-Bumess Corporation and Raiolinson's Coniractf [1903] 
1 Ch. 339 ; 24 Digest 611, 6416). See also the Administration of Estates Act, 1925. 

8 . The power hereinafter given to enfranchise copyhold lands (a), as well 
as every other power required to be exercised by the lord of any manor 
pursuant to the provisions of this or the special Act, or any Act incorporated 
therewith, and the power to release lands from any rent, charge, or incum- 
brance, and to agree for the apportionment of any such rent, charge, or 
incumbrance, shall extend to and may lawfully be exercised by ever}’’ party 
hereinbefore enabled to sell and convey or release lands to the promoters 
of the undertaking. 

(a) All copyhold lands are enfranchised by the Law of Property Act, 1922. 

9. The purchase money or compensation to be paid for any lands to be 
purchased or taken from any party under any disability or incapacity, and 
not having power to sell or convey such lands except under the provisions 
of this or the special Act, and the compensation to be paid for any permanent 
damage or injury to any such lands, shall not, except where the same shall 
have been determined by the verdict of a jury, or by arbitration, or by the 
valuation of a surveyor appointed by two justices under the provision herein- 
after contained, be less than shall be determined by the valuation of two 
able practical surveyors, one of whom shall be nominated by the promoters 
of the undertaking, and the other by the other party (a), and if such two 
surveyors cannot agree in the valuation, then by such third surveyor as any 
two justices shall, upon application of either party, after notice to the other 
party, for that purpose nominate ; and each of such two surveyors, if they 
agree, or if not, then the surveyor nominated by the said justices, shall 
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annex to the valuation a declaration in writing subscribed by them or him, 
of the correctness thereof ; and all such purchase money or compensation 
shall be deposited in the Bank for the benefit of the parfpies interested, in 
manner hereinafter mentioned (b). 

(a) The surveyor mist not be the party himself (Ptte.rs v. Lewes, etc. Rail. Co., ante, 
p. 4108). 

(b) See s. 69, post, p. 4127. The declaration in TOting is necessary before a claim can 
be made for specific performance (Bridgend Gas and Water Co. v. JDiinraven (1885), 31 
Ch. D. 219). See note (a) to s. 7, ante, p. 4108. “Where a purchaser has power to 
“ acquire land compulsorily and a contract, whether by virtue of a notice to treat or 
“ otherwise is subsisting under which title can be made without payment of the eom- 
“ pensation money into court, title shall be made in that way unless the purchaser, to 
“ avoid expense or delay or for any special reason, considers it expedient that the money 
“ should he paid into court ” (s. 42 (7), Law of Property Act, 1925 (15 G-eo. 5, c. 20)). 

10* It shall be lawful foi any person seised in fee of or entitled to dispose of 
absolutely for his own benefit any lands authorised to be purchased for the 
purposes of the special Act to sell and convey such lands or any part thereof 
unto the promoters of the undertaking in consideration of an annual rent- 
charge payable by the promoters of the undertaking, hut, except as aforesaid, 
the consideration to be paid for the purchase of any sudi lands, or for any damage 
done thereto, shall he in a gross sum (a). 

(a) So much of this section provides that, save in the case of lands of which any 
person is seised in fee, or entitled to dispose absolutely for his own benefit, the consideration 
to be paid for any lands or for any damage done thereto shall be in a gross sum, was 
repealed by 23 & 24 Viet. c. 106, s. 1 . The power to sell for an annual rentcharge provided 
hy this section is extended by 23 & 24 Viet. c. 106, s. 2, post, to parties under disability. 
The amount of the rentcharge is under s. 4 of that Act to be settled in manner directed 
hy s 9, supra. The Law of Property Act, 1922, 12 & 13 Geo. 5, o. 16, s. 39, provided that 
the power conferred hy s. 10 to sell and convey land in consideration of an annual rent- 
charge shall extend to a tenant for life in like manner in all respects as if he had been 
entitled to dispose of the settled land absolutely for his own benefit, and accordingly, s. 4 
of the Lands Clauses Act, 1860, shall not apply to such a sale. That section is, however, 
repealed hy the Settled Land Act, 1925 (15 Geo. 5, c. 18), which does not contain an 
identical provision though the same effect results from the combined operation of ss. 38 
and 39, ibid., and s. 9 and Sched. IX. of the Law of Property (Amendment) Act, 1924 
(15 Geo. 5, c. 5). See also note (a) to s. 1, ante, p. 4108. On a contract of sale for a yearly 
rentcharge, under which the undertakers have entered, the vendor has no lien for arrears 
of the rentcharge (Bari of Jersey v. Briton Ferry Floating Dock Co. (1869), L. R. 7 Eq. 409 ; 
32 Digest 296, 709). 

11, The yearly rents reserved hy any such conveyance shall he charged 
on the tolls or rates, if any, payable under the special Act, and shall be 
otherwise secured in such manner as shall he agreed between the parties (a), 
and shall he paid by the promoters of the undertaking as such rents become 
payable ; and if at any time such rents be not paid within thirty days after 
they so become payable, and after demand thereof in. writing, the person 
to whom any such rent shall he payable may either recover the same from 
the promoters of the undertaking, with costs of suit, hy action of debt m 
any of the superior courts, or it shall he lawful for him to levy the same by 
distress of the goods and chattels of the promoters of the undertaking [h). 

(a) E.g., by a power of entry (Forster v. Manchester and Milford Rail. Co. (1880), 49 
L. J. Ch. 464 ; 39 Digest 56, 676). 

(b) The power given by this section is extended by 23 & 24 Viet. c. 106, s. 2, post, to 
persons under a disability. As to the removal of certain classes of persons from this 
category, see note (a) to s. 7, ante, p. 4108. The holder of a rentcharge may be allowed 
leave to distrain, notwithstanding the appointment of a receiver (Eyton v. Denbigh, 
Ruthin and Corwen Bail. Co. (1868), L. R. 6 Eq. 14, 488 ; 39 Digest 55, 670). The rent- 
charge is a first charge upon the land conveyed, but upon that land only (Eyton v, Denbigh, 
ButMn and Corwen Rail. Co. (1869), 1. R. 7 Eq. 439 ; 11 Digest 165, 4S0). 
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The Lands Clauses Consolidation act, 1845. 

12. In case the promoters of the undertaking shall be empowered by the 
special Act to purchase lands for extraordinary purposes, it shall he lawful 
for all parties who, under the provisions hereinbefore contained, would be 
enabled to sell and convey lands, to sell and convey the lands so authorised 
to be purchased for extraordinary purposes. 

13. It shall be lawful for the promoters of the undertaking to sell the 
lands which they shall have so acquired for extraordinary purposes, or any 
part thereof, in such manner, and for such considerations, and to such persons, 
L the promoters of the undertaking may think fit, and again to purchase 
other lands fox the like purposes, and afterwards sell the same, and so 
from time to time ; but the total quantity of land to be held at any one time 
by the promoters of the undertaking for the purposes aforesaid slxall not exceed 
the prescribed quantity. 

14. The promoters of the undertaking shall not, by virtue of the power 
to purchase land for extraordinary purposes (a), purchase more than the 
prescribed quantity from any party under legal disability, or who w'ould 
not be able to sell and convey such lands except under tlie powers of this 
and the special Act ; and if the promoters of the. undertaking purcliase 
the said quantity of land from any party under such legal disability, and 
afterwards sell the whole or any part of the land so purchased, it shall, not 
be lawful for any party being under legal disability to sell to the promoters 
of the undertaking any other lands in lieu of the land so sold or dis])osecl of 
by them(b). 

{a) See Hooper v. Bourne (1877), 3 Q. B. I)., at p. 272 ; alfd. (188i>), 5 Apj). (Uh, ] ; 
11 Digest 283, 2120. 

{b) As to persons under disability, see note {a) to a. 7 on p. 41 08, ante. 


15. Nothing in this or the special Act contained shall enable any municipal 
corporation to seU for the purposes of the special Act, without the approbation 
of the Treasury, any lands which the}?- could not have sold without such 
approbation before the passing of the special Act, other than such lands 
as the company are by the powers of this or the special Act empowered to 
purchase or take compulsorily. 

And with respect to the purchase and taking of lands otherwise than by 
agreement, be it enacted as follows (a) : 

* :!c :ie H* s|c Jk 

(a) Sections 16 and 17 relate to the subscription of capital before those clauses are put 
in force. They are not set out here, as they cannot apply to local authorities. 

This group of sections relates to the compulsory acquisition of land. As already stated 
in note (a) on p. 4108, ante, they have been modified in their application to certain cases. 
But the assessment of compensation in respect of land acquired compulsorily for public 
purposes is now regulated by the Acquisition of Land (Assessment of Compensation) Act, 
1919. See that Act, post. 

Mortgagees of land with a power of sale are entitled under these clauses to all the rights 
of owners. See B. y. Middlesex (GlerJc of the Peace of), [1914] 3 K. B. 259 ; 70 J. P. 7. 

As to the power of the Crown to take lands without payment of compensation in time of 
war, see72e a Petition of Might, [1915] 3 K. B. 649 ; 84 L. J. K. B. 1961 j on appeal (1916), 
32 T. L. B. 699 ; 11 Digest 546, m ; Att.-Qen. y. De Keyset^ s Maual Hotel, [1920] A. C. 
508; 11 Digest 546, 495. » i. J 

18. When the promoters of the undertaking shall require to purchase 
or take any of the lands which by this or the special Act, or any Act incor” 
porated therewith, they are authorised to purchase or take {a), they shall 
give notice thereof to all the parties interested in such lands, or to the parties 
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enabled by this Act to sell and convey or release the same, or sucIl of the Section 18 

said parties as shah, after diligent inquiry, be known to the promoters of the 

undertaking, and by such notice shall demand from such parties the particu- 
lars of their estate and interest in such lands, and of the claims (&) made by 
them in respect thereof ; and every such notice shall state the particulars of 
the lands so required, and that the promoters of the undertaking are willing 
to treat for the purchase thereof, and as to the compensation to be made to 
all parties for the damage that may be sustained by them by reason of the 
execution of the works (c). 

(a) As to the meaning of these words, see 8j^enc&r y. Metro'politan Board of Works (1882), 

22 Ch. D. 142 ; 11 Digest 212, 971, The corporation of a borough, being empowered by a 
local Act which incorporated this Act to erect and maintain in, on, over, or under any 
street in which their tramways were laid poles and posts for the purpose of working the 
tramways by mechanical power, were held not to have taken land within the meaning of 
this Act by erecting a post on it in the pavement forming part of a street, and that a 
prehminaiy notice to or consent by the owner of the soil in order to justify their action 
was not required {Escott v. Newport Corporation, [1904] 2 K. B. 369 ; 68 J. P. 135 ; 26 
Digest 327, 697). 

(b) W. was the lessor, and S. was the lessee of premises the frontage of which was 
compulsorily acquired by a tramway company under statutory powers. W. had claimed 
a certain sum as the present value of the frontage deferred until the expiration of the 
lease, and had accepted an offer by the company of a smaller sum “ for the purchase of 
the interest claimed hy you.” S. on assigning the lessee’s interest in the frontage 
covenanted with the company to pay the whole rent reserved by Hs lease. On an originat- 
ing summons, W. asked to he decided entitled to require the company to procure from 
S. at their own expense a covenant by S. with W\ to pay the whole rent reserved without 
deduction for severance. It was held that as W. had not put forward his claim on the 
ground that he would be deprived of any portion of the rent, there was no contract between 
W. and the company for the covenant asked for (In re Way and London United Tramways 
Co., Ltd. (1908), 125 L. T. Jo. 594), 

(c ) If notice to treat is served before applying to Parliament for power to take land, and 
the Act gives power to take more land than that described in the notice, such additional 
land may be taken, though it was not included in the notice {In re Corporation of Hudders- 
field and Jacomb (1875), 10 Ch. App. 92 ; 11 Digest 114, 85). After notice to treat an 
owner cannot deal with his property so as to cast any additional expense on the under- 
takers {In re Marylebone Improvement Act (1871), L. E. 12 Eq. 389 ,* Metropolitan Rail. 

Co. V. WoodhoiLse (1865), 34 L. J. Ch. 297 ; 12 L. T. 113) ; nor can he deal with other 
property not included in the notice to treat, but injuriously affected by the proposed 
works, so as to give persons bona fide acquiring an interest in such property a right to 
*)ompensation for injurious affection {Mercer v. Liverpool, St. Helens and South Lancashire 
Mail. Co., [1904] A. C. 461 ; 68 J. P. 533 ; 11 Digest 276, 2068). An owner may before 
acceptance withdraw and amend his claim, therefore where an owner (possessing a lease- 
hold interest) claims for disturbance and makes no claim in respect of the leasehold interest 
and subsequent to the notice to treat and before his claim is accepted, assigns his lease- 
hold interest, his assignee is in the same position as the owner and can withdraw or amend 
the claim either expressly or by sending in a claim in respect of the leasehold interest 
wholly inconsistent with the original claim. The undertakers cannot on receipt of such 
a claim ignore the assignee and continue to treat and contract with the original owner 
(Cardiff Corporation v. Cook, [1923] 2 Oh. 115 ; 87 J. P. 90 ; Digest Supp.). But he may' 
transfer his interest in toto (Sewell v. Harrow and Uxbridge Rail. Co. (1902), 19 T. L. R. 

130 ,* settled on appeal (1903), 20 T, 1. R. 21 ; see also Zick v. London United Tramways, 

Ltd., [1908] 2 K. B. 126 ; 72 J. P. 257 ; 11 Digest 276, 2039). The mere fact that the 
promoters have already taken possession of the property does not preclude them from their 
statutory right to give notice to treat (Cooke v. London G. C., [1911] 1 Ch. 604 ; 75 J. P. 

309). Por a case where a builder after notice to treat suspended operations, having 
obtained an extension of time under his agreement, see Birmingham and District Land Co. 

V. L. ds N. W. Mail. Co. (1889), 40 Ch. D. 268 ; 11 Digest 214, 990. Where notice to treat 
is given in respect of part only of the land comprised in a building agreement, the building 
agreement may be still binding in respect of the land not included {Me Furness and Willesden 
U. D. C. (1906), 70 J. P. 25 ; 22 T. L. R. 52). As to what expenditute by an owner can 
be recovered as thrown away, and therefore damage by reason of the execution of the 
works, see Ex parte Streatham and General Estates Co. (1888), 4 T. L. E. 766 ; 11 Digest 
130, 188. Ifotice to treat operates to release the landowner frorn any restrictive covenants 
that he may be under in respect of the land comprised in it {Baily v. De Crespigny (1869), 

L. B. 4 Q. B. 180 ; 31 Digest 465, 6111). The remedy of the covenantee is, imder s. 68, 
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146 298) But a lessor may recover substf^iitial damages for breach of covenant to repair 
committed after notice to treat and before assignment to tlio promoters (MiUs v. Boat 
London. Union (1873), L. R. 8 C. P. 79 ; 31 Digest 338, f SlS). Notice to treat does not 
make the landowner’s claim for compensation an attachable debt betore the compensation 
has been assessed {Richardson v. Elmii (1877), 2 C. P. D. 9 ; 21 Digest 624, 2101). Where 
notice to treat is properly withdrawn, a second notice can be given provided the time 
limited under s. 123, post, p. 4149, has not expired (Ashton VaU Iron Go. v. Bristol Corpora- 
tion, [1901] 1 Ch. 591 ; 11 Digest 173, 509). Persons known to be equitable mortgagees 
having a lien over the lands proposed to be taken, ought to be served with notice to treat 
as being “parties interested ” (Martin L. C. ds D. Rail. Co, (1866), 1 Ch. App. 501^; 
11 Digest 274, 2019). And see B. v. Middlesex (Cleric of the Peace), [1914] 3 K. D. 259 ; 


Where a proposed road is mentioned in the particulars scheduled to a notice to treat as 
one of the boundaries of the land to be purchased, the same must be regarded as descriptive 
only, and not as passing any right to have the road constructed, or any right over land 
adjacent to the land to be purchased (In re London School Board and Foster (1898), 87 
L. r. 700 ; 11 Digest 119, 123). . .r • . ^ 

As to what is a sufficient notice to treat, see Shepherd v. Norwich Cotimation ( 1885), 
30 Ch. D. 553. The notice to treat must be for the whole estate or interest of the parties 
interested in the lands (In re Ghilwarth Gunpowder Co. and Manchester Ship Canal Co. 
(1891), 8 T. L- K. 79 ; 11 Digest 174, 515). As to the effect of a notice to treat for part 
only of a building, see s. 92 and notes thereto, post, p. 4139. 

Por a general form of notice to treat, see Encyclopaedia of Korms and Precedents, 
Vol. 13:., title “ Lands and Railways Clauses Consolidation Acts 
As to when a notice requiring execution of works under the Agricultural Land 
(Utilisation) Act, 1931, is to be served in the same way as a notice to treat, see ss. 2 (4), 
3 (1), Sched. I., to that Act ; Vol. V. and 24 Halsbury’s Statutes 49, 52, 66, 


19. All notices required to be served by the promoters of tho undertaking 
upon the parties interested in or entitled to sell any such lands shall either' 
be served personally on such parties or left at their last usual place of abode, 
if any such can after diligent inquiry be found, and in case any such parties 
shall be absent from the United Kingdom, or cannot be found after diligent 
inquiry, shall also be left with the occupier of such lands, or, if there be no 
such occupier, shall be affixed upon some conspicuous part of such lands. 


Service of 
notice on a 
corporation 
aggregfate. 


20 . If any such party be a corporation aggregate such notice shall be 
left at the principal office of business of such corporation, or, if no such office 
can after ddigent inquiry be found, shall be served on some principal member, 
if any, of such corporation, and such notice shall also be left with the occupier 
of such lands, or, if there be no such occupier, shall be affixed upon some 
conspicuous part of such lands. 


21. If for twenty-one days after the service of such notice any such party 
Sse S^disp^te shall fail to state the particulars of his claim in respect of any such land, 
a^S^Ss^after ^ promoters of the undertaking in respect thereof, or if 

mentioned. such party and the promoters of the undertaking shall not agree as to the 
amount of the compensation to be paid by the promoters of the undertaking 
for the interest in such lands belonging to such party, or which he is by 
this or the special Act enabled to sell, or for any damage that may bo sustained 
by him by reason of the execution of the works, the amount of such compensa- 
tion shall be settled in the manner hereinafter provided for settling oases of 
disputed compensation (a). 

(a) See ss. 25 — 57, post. And see also tke Acquisition of Laud (Aasessmeut of Compen- 
sation) Act, 1919, post, p. 5215. As to the right of a person whose lands are taken, in respect 
of a right of pre-emption over adjoining lands, see Clout v. Metropolitan Hail. Co. (1883), 
48 L. T. 257 ,* 11 Digest 131, 195 ; and in respect of an option over lands, Oppenhehner 
V- Minister of Transport, [1942] 1 K. B. 242; [1941] 3 All Bh R. 485 ; 106 J. V. 46. 

^ agreement be come to between tbe promoters of tbe undertaking 
where the and the owners of or parties by this Act enabled to sell and convey or release 
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any lands taken or required for or injuriously afiected {a) by tie execution Section 22. 

of tke undertaking, or any interest in suck lands, as to the value of such lands . 

or of any interest therein, or as to the compensation to he made in respect Soes^ot^^Sceed 
thereof, and if in any suck case the compensation claimed shall not exceed 
fifty pounds, the same shall he settled by two justices ( 6 ). 

See now the Acquisition of Land (Assessment of Compensation) Act, 1919, post, p. 6215. 

(a) That is, if injni-iously affected, whether taken or not {JR. v. St. LukeJs [Chelsea) 

7 estry {1^12), L. R. 7 Q. B. 148 ; 11 Digest 133, 205). 

(b) The summons to hear and determine the question of compensation may he issued 
more than sis months after the service of the notice to treat (jS. v. Hannay (1874), 44 L. J. 

M. C. 27 ; 31 L. T. 702. See also s. 24, mjra, and note thereto). 

23. If the compensation claimed or offered in any such case shall exceed Compensation 
fifty pounds, and if the party claiming compensation desire to have the 

same settled by arbitration (c), and siginfy such desire by notice in writing 
to the promoters of the undertaking, before they have issued their warrant option of the 
to the sheriff to summon a jury in respect of such lands, under the provisions ^ompei^Son? 
hereinafter contained, stating in such notice the nature of the interest in 
respect of which such party claims compensation, and the amount of the 
compensation so claimed, the same shall be so settled accordingly ; but 
unless the party claiming compensation shall as aforesaid signify his desire 
to have the question of such compensation settled by arbitration, or if when 
the matter shall have been referred to arbitration the arbitrators or their 
umpire shall for three months have failed to make their or his award ( 6 ), 
or if no final award shall be made, the question of such compensation shall 
be settled by the verdict of a jury, as hereinafter provided. 

(a) That is, by arbitration under this Act, not under the P. H. A., 1875. See Ex parte 
JRayner (1878), 3 Q. B. D. 446 ; 42 J. P. 807. But see now the Acquisition of Land 
(Assessment of Compensation) Act, 1919, post, p. 5215, which prescribes the procedure 
for assessment of compensation where land is compulsorily acquired for pubHo purposes. 

Perm of notice for arbitration, Encyclopaedia of Forms and Precedents, Vol. IX., 
title “ Lands and Railways Clauses Consolidation Acts”. 

Service of a subsequent notice to treat in respect of a larger piece of land does not put 
an end to the arbitration agreed upon ia respect of the compensation payable for the smaller 
{Rebheck v. Bour7iemouth Corporation, Times, March 17th, 1902). Where an owner of 
two contiguous pieces of laud forming an area suitable, and it may be best suited, for 
development and use as one building site, sells under compulsion a part of one piece as a 
part of that piece, and without any reference to his interest in the other piece, the purchase 
price for the land so contracted to be sold must be calculated without reference to the 
vendors interest in the other piece, and is not to be ascertained by deducting the value of 
what is left to the owner of the two pieces after the sale from their aggregate value im- 
mediately prior to the sale [Re S. E, Rail. Co. and L. C. G,, [1915] 2 Ch. 252 ; 79 J. P. 

545 ; 11 Digest 124, 156). 

(b) The umpire has a period of three months from the time when the arbitration devolves 
upon him {Skerratt v. North Staffordshire Rail. Co. (1848), 17 L. J. Ch. 161 ; 11 Digest 191, 

708 ; In re Bradshaw (1848), 12 Q. B. 562; In re Bvllen and the Mayor of Liverpool 
(1882), 51 L. J. Q. B. 285 ; 46 J. P. 468). The parties may by consent extend the time. 

The court can also extend the time for making the award even after the expiration of the 
three months [In re Dare Valley Rail. Go. (1869), 4 Ch. App. 554 ; 11 D%est 191, 714 ; 

Rhodes v. Airedale Drainage Commissioners (1876), 1 C. P. D. 403 ; 11 Digest 193, 727 ; 

Warhurton v. Haslingden L. JB. (1879), 48 L. J. Q. B. 451 ; 2 Digest 565, 1965 ; Arbitration 
Act, 1889, s. 9, post, p. 4790 ; Knoides db Som, Ltd. v, Bolton Corporation, [1900] 2 Q. B, 

253 ; 2 Digest 420, 722). 

24. It shall be lawful for any justice, upon the application of either party Method of 
Trith respect to 3,117 question of disputed compensation by ttis or the special 

Act, or any Act incorporated theiewitli, authorised to be settled by two 
justices, to summon the other party to appear before two justices, at a time 
and place to be named in the summons, and upon the appearance of such 
parties, or, in the absence of any of them, upon proof of due service of the 
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summons, it stall be lawful for such justices to hear and determine such 
question, and for that purpose to ezamine such parties or an 7 of them, and 
their witnesses, upon oath, and the costs of every such inquiry shall be in 
the discretion of such justices, and they shall settle the amount thereof (a). 

(a) A settlement by justices under this section of the compensation due to any person 
is not an order within S. J. Act, 1848, s. 11, and need not be made within six months 
(R. V. Edwards (1884), 13 Q. B. D. 586; 49 J. P. 117 ; 11 Digest ISO, 6\97, overruling 
Re, Edmundson (1851), 17 Q. B. 67 ; 15 J. P. 674). 

25. When any qnestion of disputed compensation by this or the special 
Act, or any Act incorporated therewith, authorised or required to be settled 
by arbitration shall have arisen, then, unless both parties shall concur in the 
appointment of a single arbitrator (a), each party, on the request of the 
other party, shall nominate and appoint an arbitrator, to whom such dispute 
shall be referred ; and every appointment of an arbitrator shall be made on 
the part of the promoters of the undertaking (I/) under the hands of the said 
promoters or any two of them, or of their secretary or clerk, and on the part 
of any other party under the hand of such party, or if such party be a cor- 
poration aggregate under the common seal of such corporation ; and such 
appointment shall be delivered to the arbitrator, and shall be deemed a sub- 
mission to arbitration on the part of the party by whom the same shall be 
made ; and after any such appointment shall have been made neither party 
shall have power to revoke the same without the consent of the other, nor 
shall the death of either party operate as a revocation ; and if for the space 
of fourteen days after any such dispute shall have arisen, and after a request 
in writing, in which shall be stated the matter so required to be referred 
to arbitration, shall have been served by the one party on the other party 
to appoint an arbitrator, such last-mentioned party fail to appoint such 
arbitrator, then upon such failure the party making the request, and having 
himself appointed an arbitrator, may appoint such arbitrator to act on behalf 
of both parties (c), and such arbitrator may proceed to hear and determine 
the matters which shall he in dispute, and in such case the award or determina- 
tion of such single arbitrator shall he final. 

(a) Form of appointment of single arbitrator. Encyclopaedia of Forms and Precedents, 
Vol. IX., title “ Lands and Railways Clauses Consolidation Acts 

(d) Form of appointment of arbitrator hy promoters, Enoyclopcedia of Forms and 
Precedents, Vol. IX., title “ Lands and Railways Clauses Consolidation Acts ; the like 
under protest, ibid. Form of notice by pronaoters and request to appoint, ibid. 

(c) Form of appointment of arbitrator to aot for both parties where one party has failed 
to appoint. Encyclopaedia of Forms and Precedents, Vol. IX., title “ Lands and Railways 
Clauses Consolidation Acts 

26, If before the matters so referred shall be determined any arbitrator 
appointed by either party die, or become incapable, the party by whom 
such arbitrator was appointed may nominate and appoint in writing (a) 
some other person to act in his place, and if fox the space of seven days after 
notice in writing from the other party for that purpose he fail to do" so, the 
remaining or other arbitrator may proceed ex parte ; and every arbitrator 
so to be substituted as aforesaid shall have the same powers and authorities 
as were vested in the former arbitrator at the time of such his death or dis- 
ability as aforesaid. 

(a) Form of appointment of arbitrator in place of one who bas died, Enoyolopsedia of 
Forms and Precedents, Vol. IX., title " Lands and Railways Clauses Consolidation Acts ”, 

27* Where more than one arbitrator shall have been appointed such 
arbitrators shall, before they enter upon the matters referred to them, nominate 
and appoint by writing (a) under their hands an umpire to decide on any 
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such, matters on whicli they shall dif er, or which shah, be referred to him Section 27 

under the provisions of this or the special Act ; and if such umpire shall 

die, or become incapable to act, they shall forthwith after such death or 
incapacity appoint another umpire in his place ; and the decision of every 
such umpire on the matters so referred to him shall be inal. 

(a) Form of appointment of umpire. Encyclopaedia of Forms and Precedents, Vol, IX., 
title “ Lands and Railways Clauses Consolidation Acts 


28. If in either of the cases aforesaid the said arbitrators shall refuse, or Board of Trade 
shall for seven days after request of either party to such arbitration neglect anoint 
to appoint an umpire, the Eoard of Trade, m any case in which a railway com- 
fany shall le one party to the arbitration, and tico justices in any other case {a), arbitrators, 
shall, on the application (6) of either party to such arbitration, appoint an 
umpire ; and the decision of such umpire on the matters on which the arbi- 
trators shall diffier, or which shall be referred to him under this or the special 
Act, shall be final. 

{a) These words are repealed by Lands Glauses (Umpire) Act, 1883, post, p. 4664. 

(6) Form of request to Board of Trade to appoint umpire, Encyclopaedia of Forms and 
Precedents, Yol. IX., title “ Lands and Railways Clauses Consolidation Acts 


29. If when a single arbitrator shall have been appointed such arbitrator in case of death 

shall die or become incapable to act before he shall have made his award, aJb^itor, the 
the matters referred to him shah be determined by arbitration, under the to ’begin 

provisions of this or the special Act, in the same manner as if such arbitrator 

had not been appointed. 

30. If where more than one arbitrator shall have been appointed either of if either 

the arbitrators refuse or for seven days neglect to act, the other arbitrator act, 

may proceed ex parte, and the decision of such other arbitrator shall he as ^ 

effectual as if he had been the single arbitrator appointed by both parties (a), 

(a) The appointment of an umpire is not a condition precedent to the ex parte proceed- 
ings (Shepherd v. Nonvich Corporation- (1885), 30 Ch. D. 553). 

31. If where more than one arbitrator shall have been appointed, and if arbitrators 
where neither of them shall refuse or neglect to act as aforesaid, such arbitra- their 

tors shall fail to make their award within twenty-one days after the day on witMn twenty- 
which the last of such arbitrators shall have been appointed, or within such extended’ time, 
extended time (if any) as shall have been appointed for that purpose by both to 
such arbitrators under their hands, the matters referred to them shall be 
determined by the umpire to be appointed as aforesaid (a). 

(a) Fornl of extrusion of time for award, Encyclopaedia of Forms and Precedents, 

VoL IX., title “ Lands and Railways Clauses Consolidation Acts The umpire’s duty 
devolves upon him at the expiration of the time named, and the time within which he 
must make his award runs jfrom that date, whether or not he has received notice of the 
failure of the arbitrators to make their award (Skerratt v. North Staffordshire Mail, Co., 
ante, p. 41 13). By consent the umpire may sit with the arbitrators and make his award 
within the time of the arbitrators for making their award. See form of consent, Bnoyclo- 
pfedia of Forms and Precedents, Yol. IX., title “ Lands and Railways Gauses Consolidation 
Acts 


32. The said arbitrators or their umpire may call for the production of any Power of 
documents in the possession or power of either parly, which they or he may Su 
think necessary for determining the question in dispute, and may examine 
the parties or their witnesses on oath, and administer the oaths necessary for 
that purpose. 
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Section 33. 33 - Before any arbitrator or umpire shall enter into the consideration of 

any matters referred to him, he shall in the presence of a justice {a) make and 

^pSe to^make subscribe the following declaration ; that is to say, 

a declaration. ^ ^ ^ solemnly and sincerely declare, that I will faithfully and 
honestly, and to the best of my skill and ability, hear and determine the 
matters referred to me under the provisions of the Act [naming the special 
Act.] 

A. B. 

‘‘ Made and subscribed in the presence of 

And such declaration shall be annexed to the award when made ; and if 
any arbitrator or umpire having made such declaration shall wilfully act 
contrary thereto he shall be guilty of a misdemeanor (h), 

(а) That is, any justice, not merely one having jurisdiction where the lands are situated 
{Davies v. South Staffordshire Hail. Co. (1851), 21 L. J. M. C. 52 ; 15 Jur. 1133) . 

(б) As to when a failure to make this declaration will be a ground for setting aside the 
award, see LevicJc v. Epsom, etc. Rail. Go. (1859), 1 L. T. 60; 11 Digest 192, 718, and 
cf. Ludlow Corporation v. Prosser (1906), 70 J. P. 400 ; 4 L. Gr. U. 940 ; 38 Digest 175, 
175. As to the time within which the declaration may be made, see In re Bradshaw 
(1848), 12 Q. B. 562. 

coste of 34 . All the costs of any such arbitration, and incident thereto, to be settled 

^7 arbitrators, shall be borne by the promoters of the undertaking, unless 
toms. the arbitrators shall award the same or a less sum than shall have been oSered 

by the promoters of the undertaking, in which case each party shall bear 
his own costs incident to the arbitration, and the costs of the arbitrators 
shall be borne by the parties in equal proportions (a). 


(a) The section contemplates nothing more than an offer of money {fisher v, (?. W. Rail, 
Co., [1911] 1 K. B. 551). The right to costs depends upon the section, and not upon the 
provisions of the P, H. A. (Ex parte Rayner, ante, p. 4113). The section, however, only 
applies to a competent arbitration under the Act, and if there is no jurisdiction to hold 
the arbitration the promoters can be under no liability for costs (L. <& N. W. Rail. Go. v. 
Walker, [1903] A. C. 289 ; 11 Digest 156, 372). The section applies to an offer made 
generally under s. 38, notwithstanding notive by the claimant under s. 23 {Zascelles v. 
Swansea School Board (1899), 63 J. P. 742 ; 69 L. J. Q. B. 24). If an offer is made but 
refused, and afterwards during the arbitration withdrawn by consent, and the subsequent 
award is less than the offer, the promoters of the undertaking cannot claim the benefit of 
this section {Foster v. Sheffield Corporation (1895), 59 J. P. 404 ; 72 L. T. 649). But if 
the award is not in respect of the same subject-matter as the offer, the claimant is entitled 
to costs, although the award is less than the offer {Miles v. G. W. Rail. Co., [1896] 2 Q. B. 
432 ; 11 Digest 200, 797). Thus, where a claim was made against a railway company for 
compensation in respect of the diversion of a footpath and the company offered £50 in 
settlement of the claim upon the understanding that they would construct a new road it 
was held that the claimant was entitled to the costs of arbitration proceedings although 
he was awarded only £50 thereunder {Fisher v. G. W. Rail. Co., supra). Where costs are 
awarded, the execution of a conveyance is not a condition precedent to the payment of 
such costs {Capell v. G. W. Rail. Go. (1883), 11 Q. B. D. 345 ; 11 Digest 202, 818). As to 
statement of a special case by the arbitrator, see Arbitration Act, 1889, s. 7, post. And 
as to costs, see s. 20, ibid., post, and In m Gonty and Manchester, Sheffield, and Lincolnshire 
Rail. Co., [1896] 2 Q. B. 439 ; 11 Digest 131, 197. Costs not included in the award can- 
not be afterwards given by the arbitrator {South Minims R. D. C. v. Barnet V. D, 0. (1900), 
82 L. T. 421 ; 33 Digest 26, 122). 

As to the taxation of the costs, see Lands Clauses (Taxation of Costs) Act, 1896 ; Re 
Cannings and Middlesex C. C., [1907] 1 K. B. 51 ; 71 J. P. 46 ; Digest, Practice 947, 4871, 
and the note to s. 35, infra. The taxing master’s certificate disallowing fees charged by 
the arbitrator and umpires is not evidence that such fees are unreasonable or extortionate, 
and it must he shown that they are so in order that any part may bo recovered back after 
payment in order to take up the award (Llandrindod Wells Water Co. v. Hauhsley (1904), 
. ?* *^* Digest 202, 818). The function of the taxing master 

is ministerial only, not judicial, therefore his certificate cannot he quashed on certiorari 
(R. V. Qoff, [1905] 2 1. B. 121 ; 11 Digest 201, w). 
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35, Tlie arbitrators stall deliver their award in writing to the promoters Section 35. 

of the undertaking, and the said promoters shall retain the same, and shall 

forthwith, on demand, at their own expense, furnish a copj thereof to the to^he 

other party to the arbitration, and shall at all times, on demand, produce the 

said award, and allow the same to he inspected or examined by such party taking, 
or any person appointed hy him for that purpose {a), 

[a) Form of award, Encyclopaedia of Forms and Precedents, Vol. IX., title “ Lands and 
Railways Clauses Consolidation Acts The promoters of the undertaking, though they 
have joined in the arbitration under protest, are bound to take up the award, and may be 
compelled to do so by rmTidamtis {L. ds N. W. Rail. Co. v. Walker, [1900] A. C. 109 ; 64 
J. P. 483 ; 11 Digest 195, 749). But it is a good return that the prosecutor is not entitled 
to any compensation at all by reason that the lands alleged to be injuriously affected have- 
not been so affected {R. v. Cambrian Rail. Co. (1869), L. R. 4 Q. B. 320 ; 11 Digest 195, 

752). And if a protest ou the ground of want of jurisdiction is upheld the promoters wiU 
not be liable to costs (L. dr N. W. Rail. Co. t. Walker, ' A. C. 289 ; 11 Digest 156, 

S72). On taking up the award and pajring the amount fixed by the arbitrator for so doing, 
including a bill of costs of solicitors employed by the umpire to draw up the award, the 
promoters are entitled to an order for taxation of such hill under s. 38 of the Solicitors 
Act, 1843 (J?e Collyer-Bristow <Ss Co., [1901] 2 K. B. 839 ; 11 Digest 199, 784). The order 
may be made in any division of the ffigh Court (R. S. C., Order LXV., r 26i.). The process 
of enforcing the award remains under the Lands Clauses Consolidation Act, 1845, not- 
withstanding s. 13 (1) of the Light Railways Act, 1896 (i2. v. Barton and Immingham Light 
Rail. Co., Ex parte, Simon, [1912] 3 K. B. 72 ; 76 J. P. 344). 

36. The submission to any such arbitration may be made a rule of any of Submission 

the superior courts, on the application of either of the parties ((f). rSe of^coml? ^ 

(a) This does not enable an award to be enforced by motion {Re Newbold and Metro- 
politan Rail. Co. (1863), 14 C. B. (n. s.) 495 ; Re Walker and Beckenham L. B. (1884), 48 
J. P. 264 ; 50 L. T. 207 ; 11 Digest 198, 772). An award may be enforced under s. 12 of 
the Arbitration Act, 1889, post, p. 4791, or by action. A claim for compensation under s. 68 
is capable of assignment, and the assignee may bring an action in his own name to enforce 
the award (Dawson v. G. N. Rail. Go., [1905] 1 K. B. 260 ; 69 J. P. 29 ; 8 Digest 432, 96). 

The period within which an action may be brought to enforce the award is six years from 
the date of the award (Turner v. Midland Rail. Co., [1911] 1 K. B. 832 ; 75 J. P. 283 ; 

32 Digest 327, 233). 

37. No award made with respect to any question referred to arbitration Award not 
under the provisions of this or the special Act shall be set aside for irregularity enror 

or error in matter of form (a). 

(a) But it may be set aside if it include compensation in respect of a claim not legally 
enforceable (Beckett v. Midland Rail. Co. (1865), L. B. 1 C. P. 241 ; 11 Digest 198, 769). 

This case was considered in Campbell v. Raddington Corporation, [1911] 1 X. B. 869 ; 75 
J. P. 277 ; 26 Digest 429, 1483, when it was decided that where a nuisance is created by 
the erection of an unauthorised structure in a highway and special damage is thereby 
caused to a person by reason of the view from his house being obstructed, he is entitled 
to recover damages from the persons creating the nuisance. See also Duke of Buccleuch 
V. Metropolitan Board of (1868), L. B. 3 Ex. 306 ,* Re Hurley and Queenstown U. D. C. 

(1913), 47 Ir. L. T, 117. By proceeding to arbitration the undertakers waive any mis- 
description of the claimant’s interest {Lovering v. City of London, etc.. Subway Go. (1891), 

7 T. L. B. 600 ; 11 Digest 225, 1106). 

38, Before the promoters of the undertaking shall issue their warrant for Promoters of 
summoning a jury for settling any case of disputed compensation they shall 

give not less than ten days notice to th% other party of their intention to beforesimnnon 
cause such jury to be summoned ; and in such notice the promoters of the ® ^ 
undertakiug shall state what sum of money they are willing to give for the 
interest in such lands sought to be purchased by them from such party, and 
for the damage to he sustained by him by the execution of the works (a). 

(a) This section does not apply where the promoters h&ve already taken or injuriously 
affected land in respect of which no compensation has been made, and the section is not 
incorporated with s. 68, which is applicable to such cases (Re Hayward and Metropolitan 

P.H.— VOL. IV. C 
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Rail. Co. (1864), 4 B. & S. 787; 28 S. P. 182; 11 Digest 203, S24). An irregularity in 
romnlviin^ -witli tMs seotion may be waived. See Hmmanml Hospital v. Metropolitan 
HUtrict iaU. Co. (1860), 19 L. T. 692. See also B. v. Manky Smith (1892), 56 J. P. 729 ; 
67 L. T. 197. The offer may be accepted at any time before verdict, and in such case the 
iiirv should be directed to return a verdict for the amount of the offer (i?. v. High BailifJ 
of Westminster, [1903] 2 K. B. 189 ; 67 J. P. 302). And further, as to this offer, see the 

notes to S. 51, ^50-Si, p. 4121. -r-, i j- .rn 

Form of notice hy promoters of intention to summon jury, EiicyclopiBdia ol JBorms and 
Precedents, Vol. IX., title “ Lands and Railways Clauses Consolidation Acts 


39. In every case in wMch any sucli question of disputed compensation 
shalfbe required to be determined by tbe verdict of a jury tbe promoters of 
tbe undertaking shall issue tbeir warrant to tbe sherifi, requiring him to 
summon a jury for that purpose (a), and such warrant shall be under the 
common seal of the promoters of the imdertaking if they be a corporation, 
or if they be not a corporation under the hands and seals of such promoters 
or any two of them ; and if such sberif be interested (b) in tbe matter in 
dispute such application shall be made to some coroner of the county in which 
tbe lands in question, or some part thereof, shall be situate ; and if all the 
coroners of such county be so interested such application may be made to 
some person having filled tbe office of sheriff or coroner in such county, and 
who shall be then living there, and who shall not be interested in tbe matter 
in dispute ; and with respect to the persons last mentioned preference shall 
be given to one who shall have most recently served either of the said offices ; 
and every ex-sheriff, coroner, or ex-coroner shall have power, if he think fit, 
to appoint a deputy or assessor, 

(а) Separate juries cannot be summoned in respect of each different property of tbe same 
owner included in tbe notice to treat {Ecclesiastical Commissioners v. CommissioTiers of 
Sewers of City of London (1872), 14 Oh. I). 305 ; 11 Digest 297, 23S0). A special jury can 
be bad on proper notice under s. 54, post, p. 4122. 

(б) As to tbe interest of the sheriff, see i2, r. Manchester, Sheffield and Lincolnshire Rail, 
Co, (1867), L. R. 2 Q. B. 336 ; 31 J. P. 453 ; 11 Digest 204, 82$. 

40. Throughout tbe enactments contained in this Act relating to the 
reference to a jury, where the term “ sheriff is used, the provisions applicable 
thereto shall he held to apply to every coroner or other person lawfully acting 
in his place ; and in every case in which any such warrant shall have been 
directed to any other person than the sheriff such sheriff shall, immediately 
on receiving notice of the delivery of the warrant, debver over, on application 
for that purpose, to the person to whom tbe same shall have been directed, 
or to any person appointed by him to receive the same, tbe jurors book and 
special jurors list belonging to the county where the lands in question shall be 
situate. 


41. Upon the receipt of such warrant the sheriff shall summon a jury of 
twenty-four indifferent persons, duly qualified to act as common jurymen in 
tbe superior courts, to meet at a convenient time and place to be appointed 
by him for that purpose, such time ijot being less than fourteen nor more than 
twenty-one days after the receipt of such warrant, and such place not being 
more than eight miles distant from the lands in question, unless by consent 
of the parties interested, and he shall forthwith give notice to the promoters 
of the works of the time and place so appointed by him (a), 

{a) The sbei'iff must sumnion fresh jury if the first inquisition has been quashed 
{Eorrocha v. Metropolitan Bail. Co. (1865), 19 C. B. (n. s.) 139). A verdict will not bo set 
aside on tbe ground that some of tbe jurymen were not qualified, the remedy in such case 
being by challenge {H re Chelsea Waterworks Co. (1856), 10 Exch. 731). 
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42. Out of tlie jurors appearing upon such summons a jury of tv^elve Section 42. 
persons shall be dra^rn by the sheriff, in such manner as juries for trials of 

issues joined in the superior courts are by law required to he drawn (a) ; and e^^imeUed. 

if a sufdcient number of jurymen do not appear in obedience to such summons 

the sheriff shall return other indifferent men, duly qualified as aforesaid, of 

the bystanders, or others that can speedily be procured, to make up the jury 

to the number aforesaid ; and all parties concerned may have their lawful 

challenges against any of the jurymen, but no such party shall challenge the 

array. 

(a) See Juries Act, 1825, s. 26 ; 10 Halsbuiy’s Statutes 55. That section is not repealed 
by the Juries Act, 1922. 

43. The sheriff shall preside on the said inquiry, and the party claiming Sher^ to 
compensation shall be deemed the plaintiff, and shall have all such rights and 
privileges as the plaintiff is entitled to in the trial of actions at law (a) ; and 

if either party so request in writing, the sheriff shall summon before him any Witnesses to be 
person considered necessary to be examined as a witness touching the matters 
in question ; and on the like request the sheriff shall order the j ury, or any View by jury, 
sis or more of them, to view the place or matter in controversy, in like manner 
as views may be had in the trial of actions in the superior courts. 

(a) “ These words were clearly intended to regulate the general course of the proceedings, 
to remove doubts concerning tbe right to begin, and to show in other respects how the 
inquisition should be conducted’*: per Lord Bbiouo’, C.J., in v. Gardner (1837), 

6 A. & E., at p. 117. See also R. v. Sherijf of WarmclcsMre (1841), 2 Rail. Cas. 661. 

44 . If the sheriff make default in any of the matters hereinbefore required Pen^ty on 
to be done by him in relation, to any such trial or inquiry, he shall forfeit fifty jSSre for^ 
pounds for every such offence, and such penalty shall be recoverable by the default, 
promoters of the undertaking by action in any of the superior courts ; and if 

any person summoned and returned upon any jury imder this or the special 
Act, whether common or special, do not appear, or if appearing he refuse to 
make oath, or in any other manner unla^uUy neglect his duty, he shall, 
unless he show reasonable excuse to the satisfaction of the sheriff, forfeit a 
sum not exceeding ten* pounds, and every such penalty payable by the sheriff 
or juryman shall be applied in satisfaction of the costs of the inquiry, so far 
as the same will extend ; and in addition to the penalty hereby imposed 
every such juryman shall be subject to the same regulations, pains, and 
penalties as if such jury had been returned for the trial of an issue joined in 
any of the superior courts. 


45. If any person duly summoned to give evidence upon any such inquiry, Penalty on 
and to whom a tender of his reasonable e^enses shall have been made, fail to S^^defanit. 
appear at the time and place specified in the summons, without sufiElcient 
cause, or if any person, whether summoned or not, who shall appear as a 
witness refuse to be examined on oath touching the subject matter in question, 
every person so offending shall forfeit to the party aggrieved a sum not 
exceeding ten pounds. 


46. ^lot less than ten days notice of the time and place of the inquiry Notice 
shall be given in writing by the promoters of the undertaking to the other- 
party (a). 

(a) Perm of notice, Encyclopaedia of Ponns and Precedlents, Vol. IX., title “ Lddxds 
and Railways CSlauses Consolidation Acts 
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47. If the party claiming compensation shall not appear at the time 
appointed for the inquiry such inquiry shall not be further proceeded in, hut 
the compensation to he paid shall he such as shall be ascertained by a surveyor 
appointed by two justices in manner hereinafter provided. 

48. Before the jury proceed to inquire of and assess the compensation or 
damage in respect of which their verdict is to be given they shall make oath 
that they will truly and faithfully inquire of and assess such compensation or 
damage ; and the sheriff shall administer such oaths as well as the oaths of all 
persons called upon to give evidence. 

49. Where such inquiry shall relate to the value of lands to be purchased, 
and also to compensation claimed for injury done or to be done to the lands 
held therewith, the jury shall deliver their verdict separately for the sum of 
money to he paid for the purchase of the lands required for the works, or of 
any interest therein belonging to the party with whom the question of dis- 
puted compensation shall have arisen, or which under the provisions herein 
contained he is enabled to sell or convey, and for the sum of money to he 
paid by way of compensation for the damage, if any, to be sustained by the 
owner of the lands by reason of the severing of the lands taken from the 
other lands of such owner, or otherwise injuriously affecting such lands by 
the exercise of the powers of this or the special Act, or any Act incorporated 
therewith (a). 

(a) These provisions are directory only {Me Bradshaw (1848), 12 Q. B. 562. 

iU to the power of the court to quash a verdict for misdirection or improper rejection of 
evidence, see Streaiham and General Estates Co. v. Commissioners of Buhlic Wor^ (1888), 
52 J. P. 615 ; 11 Digest 130, JSS. 

Lands may be held with lands taken within the meaning of this section though not 
actually adjoining (Cozoper Essex v. Acton L, B. (1889), 14 App. Cas. 153 ; 53 J. P. 756 . 

11 Digest 135, 216). See also Be S. E. Rail. Go. <& L. 0. G., ante^ p. 4113 ; and Holditcli 
V. Canadian Northern Ontario By., cited in the note to s. 63, post, p. 4124. 

Por a case in which a residence was held to be “ held with ” lands purchased in respect 
of which the owner of the residence had no option, see Oppenheimer v. Minister of Trans- 
port, [1942] 1 K. B. 242 ; [1941] 3 All E. R. 485. 

50. The sheriff before whom such inquiry shall be held shall give judgment 
for the purchase-money or compensation assessed by such jury [a) ; and the 
verdict and judgment shall be signed by the sheriff, and being so signed shall 
be kept by the clerk of the peace among the records of the general or quarter 
sessions of the county in which the lands or any part thereof shall be situate 
in respect of which such purchase-money or compensation shall have been 
awarded ; and such verdicts and judgments shall he deemed records, and 
the same or true copies thereof shall be good evidence in all courts and else- 
where; and all persons may inspect the said verdicts and judgments, and 
may have copies thereof or extracts therefrom, on paying for each inspection 
thereof one shilling, and for every one hundred words copied or extracted 
therefrom sixpence, which copies or extracts the clerk of the peace is hereby 
required to make out, and to sign and certify the same to be true copies (6). 

{a) Wbere a claimant has given particulars of his claim with items, he is not bound by 
such particulars, and the jury may award him more in respect of any particular item than 
the sum. actually claimed in respect of it. It is doubtful, however, whether the verdict 
may be for a greater total sum than the total amount claimed {Mobertsorz v. City and Sovth 
London Mail. Go. (1904), 68 J. P. 280). Interest is payable not ffom date of verdict, but 
from the time when the promoters might prudently have taken possession, i. e. , in a case 
where the title has not been accepted before verdict, when a good title is shown {In 
Bigott and G. W. Rail. Go. (1881), 18 Oh. D. 146 ; 11 Digest 226, 1125. disapproving Me , 
EccleshiU L. B. (1879), 13 Ch. D. 365). J 

{b) Form of verdict, Encyclopaedia of Forms and Precedents, Vol. IX., title Lands 
and Railways Clauses Consolidation Acts t 

The recording of the verdict and judgment is not a condition precedent to their validity : 
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{Chahot Y. Lord Morpeth 15 Q. B. 446). And if not recorded, parol evidence may 

te given of the finding, and of the grounds on which it proceeded {Manning v. Easteryi 
Counties Rail. Co. (1843), 12 M. & W. 237 ; 8 J. P. 107 ; 22 Digest 310, S020). The record 
is available as a title, no conveyance being necessary on possession being taken by the 
promoters after payment of the sum assessed {Bruce v. Willis (1840), 11 A. & E. 463 ; 
4 J. P. 152 ; 38 Digest 511, 6o0). And the verdict and judgment may be enforced by 
mandanius, although the record is a record of quarter sessions {B. v. Nottingham Old 
Waterworks Co. (1837), 6 Ad. & EL 355 ; 1 J. P. 244 ; 16 Digest 280, 922). 

51. On eyery such, inquiry before a jury, where the verdict of the jury shall 
be given for a greater sum than the sum previously ofered (a) by the pro- 
moters of the undertaking, all the costs of such inquiry shall be borne by the 
promoters of the undertaking ; but if the verdict of the jury be given for 
the same or a less sum than the sum previously offered by the promoters of the 
undertaldng, or if the owner of the lands shall have failed to appear at the 
time and place appointed for the inquiry, having received due notice thereof, 
one-half of the costs of summoning, impannelling, and returning the jury, and 
of taking the inquiry and recording the verdict and judgment thereon, in case 
such verdict shall be taken, shall be defrayed by the owner of the lands, and 
the other half by the promoters of the undertaking, and each party shall bear 
his own costs, other than as aforesaid, incident to such inquiry (b). 

(a) This applies only to an offer made under s. 38 {R. v. Manley Smith (1883), 12 Q. B. D. 
481). 

(5) The claimant is not entitled to any costs if an award is made in his favour in respect 
of a claim for which he has no right to compensation {Todd v. Metropolitan District Rail. 
Co. (1871), 24 L. T. 435 ; 19 W. B. 720). As to the offer of compensation, see s. 38, ante, 
p. 4117. As to costs of an abortive inquiry, see R. v. North London Rail. Co. (1881), 
51 L. J. Q. B. 241 ; 30 W. R. 272. The conveyance by the owner is not a condition 
precedent to the payment of costs due to him {CapeU v. G. W. Rail. Co. (1882), 9 Q. B. D. 
459 ; 47 J. P. 246 ; on appeal (1883), 11 Q. B. D. 345 ; 11 Digest 202, 818). Where the 
sum awaa ded was paid into court and the taxed costs paid to the claimant who afterwards 
was found to have no title, it was held that the costs. so paid could not be recovered back 
{London C. C, v, GampbeU (1890), 6 T. L. R. 420). 

52. The costs of any such inquiry shall, in case of difference, be settled by 
one of the masters of the Court of Queen’s Bench of England or Ireland, 
according as the lands are situate, on the application of either party, and such 
costs shall include all reasonable costs, charges and expenses incurred in 
summoning, impannelling, and returning the jury, taking the inquiry, the 
attendance of witnesses, the employment of counsel and attornies, recording 
the verdict and judgment thereon, and otherwise incident to such inquiry (a). 

(a) The Chancery taxing masters whose office is amalgamated with and who are them- 
selves transferred to the Central Office by general rules pursuant to the Supreme Court of 
Judicature (Officers) Act, 1879, which came into operation on January 11th, 1902, now 
have jurisdiction to tax these costs {Covington v. Metropolitan District Rail. Co., [1903] 
1 K. B. 231 ; 16 Digest 182, 877). The decision of the master cannot be reviewed {Sandback 
Charity Trustees v. North Stajfordshire Rail. Co. (1877), 3 Q. B. D. 1). 

See also as to the taxation of the costs the Lands Clauses (Taxation of Costs) Act, 1895, 
post p. 4938. 

53. If any such costs shall be payable by the promoters of the undertaking, 
and if within seven days after demand such costs be not paid to the party 
entitled to receive the same, they shall be recoverable by distress, and on 
application to any justice he shall issue Ms warrant accordingly (a) ; and if 
any such costs shall be payable by the owner of the lands, or of any interest 
therein the same may be deducted and retained by the promoters of the 
undertaking, out of any money awarded hy the jury to such owner, or deter- 
mined by the valuation of a surveyor under the provision hereinafter contained ; 
and the payment or deposit of the remainder, if any, of such money shall he 
deemed payment and satisfacrfcion of the whole thereof, or if such costs shall 
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exceed the amount of the money so awarded or determined the excess shall 
be recoyerable by distress, and on application to any justice he shall issue his 
warrant accordingly. 

{a) On proof of the allocatur, of the demand for payment, and non-compliance 'within 
seven days, the justice is hound to issue his warrant {Metropolitan Bail. Co, v. Turnham 
(1863), 14 C. B. N. S. 212 ; 11 Digest 210, 931). As regards the warrant and its execution 
the S. J. Acta will apply. See, particularly, the S. J. A., 1879, ss. 39 (4) and 43 (1), (8) ; 
11 Halsbury’s Statutes 344, 346, 347. 

54 . If either party desire any such question of disputed compensation as 
aforesaid to be tried before a special jury, such question shall be so tried, 
provided that notice of such desire, if coming from the other party, be given 
to the promoters of the undertaking before they have issued their warrant 
to the sherifi ; and for that purpose the promoters of the undertaking shall 
by their warrant to the sheriff require him to nominate a special jury for 
such trial ; and thereupon the sherifi shall, as soon as conveniently may be 
after the receipt by him of such warrant, summon both the parties to appear 
before him, by themselves or their attornies, at some convenient time and 
place appointed by him, for the purpose of nominating a special jury (not being 
less than five nor more than eight days from the service of such summons) ; 
and at the place and time so appointed the sheriff shall proceed to nomiaate 
and strike a special jury, in the manner in which such juries shall be 
required by the laws fox the time being in force to be nominated or struck by the 
proper officers of the superior courts, and the sheriff shall appoint a day, not 
later than the eighth day after striking of such jury, for the parties or their 
agents to appear before him to reduce the number of such jury, and thereof 
shall give four days notice to the parties ; and on the day so appointed the 
sheriff shall proceed to reduce the said special jury to the number of twenty 
in the manner used and accustomed by the proper officers of the superior 
courts (oj). 

(a) Eorm of warrant for special jiny, Encyclopeedia of Forms and Precedents, Vol. IX., 
title “ Lands and Railways Clauses Consolidation Acts ” ; Form of notice of time and 
place of nomination, ibid. 

The special jury must be summoned if notice is given within twenty- one days limited 
by s. 68 -without any further exteusion of time {Glyn v. Aberdare Valley Rail. Co. (1859), 
6 0. B. (IT. s.) 359). 

55 . The special jury on such inquiry shall consist of twelve of the said 
twenty who shall first appear on the names being called over, the parties 
having their lawful challenges against any of the said jurymen ; and if a full 
jury do not appear, or if after such challenges a full jury do not remain, then, 
upon the application of either party, the sheriff shall add to the list of such 
jury the names of any other disinterested persons qualified to act as special 
or common jurymen, who shall not have been previously struck off the afore- 
said list, and who may then he attending the court, or can speedily be procured, 
so as to complete such jury, all parties having their lawful challenges against 
such persons ; and the sheriff shall proceed to the trial and adjudication of 
the matters in question by such jury ; and such trial shall be attended in all 
respects with the like incidents and consequences, and the like penalties shall 
be applicable, as hereinbefore provided in the case of a trial by common jury. 

56 . Any other inquiry than that for the trial of which such special jury may 
have been struck and reduced as aforesaid may be tried by such jury, pro- 
vided the parties thereto respectively shall give their consent to such trial. 

► 57 . No juryman shall, without his consent, be summoned or required to 

attend any such proceeding as aforesaid more than once in any year. 
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58. The purchase -money oi compensation to he paid for any lands to be Section 58. 

purchased or taken by the promoters of the imdertaking from any party who, ; 

by reason of absence from the kingdom, is prevented from treating, or who 
cannot after diligent inquiry be found, or who shall not appear at the time 
appointed for the inquiry before the jury as hereinbefore provided for, after by a siirveyoi 
due notice thereof, and the compensation to be paid for any permanent injury two°^sSces.^ 
to such lands, shall be such as shall be determined by the valuation of such 
able practicable surveyor as two justices shall nominate for that purpose as 
hereinafter mentioned. 


59. Upon apphcation (a) by the promoters of the undertaking to two Two jijstic€s 
justices, and upon such proof as shall he satisfactory to them that any such * 

party is, by reason of absence from tie kingdom, prevented from treating, 
or cannot after diligent inquiry be found, or that any such party fail to appear 
on such inquiry before a jury as aforesaid, after due notice to him for that 
purpose, such justices shall, by writing under their hands (b), nominate an 
able practicable surveyor for determining such compensation as aforesaid, 
and such surveyor shall determine the same accordingly, and shall annex to 
his valuation a declaration in writing, subscribed by him, of the correctness 
thereof. 

(а) rorm of application, Encyclopaedia of Forms and Precedents, Vol. IX., title “ Lands 
and Railways Clauses Consolidation Acts 

(б) Form of nomination, Encyclopsedia of Forms and Precedents, uhi sio^ra. This 
need not specify the lands to be valued (Poynder v. G. N, Rail. Co. (1847), 16 Sim. 3 ; 

16 L. J. Ch. 444 ; 11 Digest 220, 1049). 


60. Before such surveyor shall enter upon the duty of making such valua- Deciarataon to 
tion as aforesaid he shall, in the presence of such justices, or one of them, 

make and subscribe the declaration following at the foot of such nomination ; 

(that is to say,) 

“ I A. B. do solemnly and sincerely declare, that I will faithfully, impar- 
tially, and honestly, according to the best of my skill and ability, execute the 
duty of making the valuation herebv referred to me. 

“ A. B. 

“ Made and subscribed in the presence of 

And if any surveyor shall corruptly make such declaration, or having made 
such declaration shall wilfully act contrary thereto, he shall he guilty of a 
misdemeanor. 

61. The said nomination and declaration shall be annexed to the valuation Valuation, etc. 
to be made by such surveyor, and shall be preserved together therewith by ^ 

the promoters of the undertaking, and they shall at all times produce the said 
valuation and other documents, on demand, to the owner of the lands com- ‘ 
prised in such valuation, and to all other parties interested therein. 


62. All the expenses of and incident to every such valuation shall be borne Expenses to 
by the promoters of the undertaking. promotSs!^ 


63. lu estimating the purchase-money or compensation to be paid by the Purchase^ 
promoters of the undertaking, in any of the cases aforesaid, regard shall be S^mpeiaa? 
had by the justices, arbitrators, or surveyors, as the case may be, not only to howto be 
the value of the land to be purchased or taken by the promoters of the under- 
taking, but also to the damage, if any, to be sustained by the owner of the 
lands by reason of the severing of the lands taken from the other lands of such 
owner, or otherwise injuriously affecting such other lands by the exercise of 
the powers of this ox the special Act, or any Act incoipoiated therewith (ct). 
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(a) Coiiipeiisatioii under this section may bo awarded in one sum (/h re Bradshav) 
(1848), 1'2 Q. B. 562 ; 11 Digest 190, 703). It must always be assessed on the basis of the 
value to the particular claimant of the lands taken or injuriously affected [Bailey v. IsU 
of Thanei Light Bails. Co., [1900] 1 Q. B. 722), and not with reference to the value to the 
persons taldng them, see StehUng v. Metropolitan Board of Works (1870), L. B. 6 Q. B. 
37 ; 35 J. P. 437 ; 7 Digest 550, 284 (churchyard). The latter case was cited as an 
authority to show that when a public body compelled a man to part with his property for 
public pui’poses, they ought to pay him what the property was worth to him because he 
was not a willing seller, and Kekewioh, J., upheld this contention [In re Bmart and 
Stepney Borough Council (1903), 25 M. C. C. 56). See also Re Morgan and L. N. W. 
Rail. Co., [1896] 2 Q. B. 469 (public park) ; Trent -Stoughton w. Barbados Water Supply Co., 
[1893] A. C. 502 ; 43 Digest 1069, k (streams of water) ; Re Cough and Aspatria, Silloth 
and District Joint Water Board, [1904] 1 Kl. B. 417 ; 68 J. P. 229 ; 11 Digest 127, 16$; 
Re Tynemouth Corporation and Duke of Northumberland (1903), 67 J. P. 425 ; 89 L. T. 
557 ; Be Lucas and Chesterfield Cas and Water Board, [1909] 1 K. B. 16 ; 72 J. P. 437 ; 
1 1 Digest 127, 169 (land for reservoir) ; City and South London Rail. Co. v. United Panshes 
of St, Mary Woolnoth and St. Mary WooUhurch Haw, [1905] A. C. 1 ; 69 J. P. 101 ; 11 
Digest 125, 159 (site of church). See also as to “ special adaptability,” Cedars Rapids, 
etc, Co, V. La Coste, [1914] A. C. 569 ; 30 T. L. B. 293 ; 11 Digest 130, 187; Sidney v. 
N. E. Ry., [1914] 3 K. B. 629 ; 11 Digest 128, 171. These cases were considered in Fraser 
V. Fraserville City, [1917] A. C. 187 ; 11 Digest 124, e. It was there decided that the 
value to he ascertained is the value to the seller of his property in its actual condition at 
the time of expropriation with all its existing advantages, and with all its possibilities, 
excluding any advantage due to the carrying out of the scheme for which the property is 
compulsorily acquired, the question of what is the scheme being a question of fact for the 
arbitrator in each case. See also Pastoral Finance Association v. The Minister, [ 1914] A. C. 
1083 ; 11 Digest 127, n, as to the elements to be considered in ascertaining the value of 
the land to the seller. And on the same question see per Eve, J. , in Re S. JE, Ry. and 
L. C. 0., [1915] 2 Ch. at p. 258 ; 11 Digest 124, 156. A claim for disturbance of business 
cannot be made where the value of the land is estimated by reference to its value as 
building land available for development {Horn v. Sunderland Corporation, [1941] 2 K. B. 
26 ; [1941] 1 All E. R. 480). The Acquisition of Land (Assessment of Compensation) 
Act, 1919, s. 2 (3), post, p. 5217, which provides for the assessment of compensation in 
respect of lands acquired compulsorily for pubHc purposes, provides that the special suita- 
bihty or adaptability of the land for any purpose shall not he taken into accoimt if that 
purpose is a purpose to which it could be applied only in pursuance of statutory powers, 
or for which there is no market apart from the special needs of a particular purchaser, or 
the requirements of any Grovemment Department or any local or public authority ; pro- 
vided that any bona fide offer for the purchase of the land made before the passing of the 
Act which may be brought to the notice of the arbitrator, shall be taken into consideration. 
And see, as to the effect of this clause, Percival v. Peterborough Corporation, [1921] 1 E. B. 
414 ; 85 J. P. 77 ; 11 Digest 128, 173 ; Metropolitan Water Boardv. JBerton, [1921] 1 Ch. 299 ; 
36 T. L. B. 834. 

As to the compensation payable in respect of land held subject to restrictions, see Corrie 
V. MacDermoU, [1914] A. 0. 1056 ; 1 1 Digest 124, 157, Amd as to the case where the owner 
holds adjoining properties of which part of one only is acquired, see S, E, Rail. Co. v. 
L, C. G., ante, p. 4113. 

Compensation is payable under this section in respect of land not taken which is the 
properfy of a person some of whose other land is taken, but which is separated from the 
land taken by intervening land belonging to other owners, e.g., a line of railway [Cowper 
Essex V. Acton L. B. (1888), 14 App. Cas. 153 ; 53 J. P. 756 ; 11 Digest 135, 216). The 
case last mentioned was distinguished in Holditch v. Canadian Northern Ontario By., [1916] 
1 K. 0. 536 ; 11 Digest 131, z. So where windows were obstructed, some of which were 
ancient lights and some not, it was held that compensation must be paid in respect of the 
whole {Re L. T. 4a S. Rail. Co. and Oower^s Walk Schools [Trustees) (1889), 24 Q. B. D. 
326 ; 11 Digest 144, 287). But no compensation is payable in respect of land not taken 
where no^ other land belonging to the claimant is taken or used for the purposes of the 
undertaking (Horton v. Cohvyn Bay and Golwyn U. D, C., [1908] 1 K. B. 327 ; 72 J. P. 
57 ; 11 Digest 135, 223 ; B. v. Mountford, [1906] 2 K, B. 814 ; 70 J. P. 511 ; 11 Digest 
135, 219), unless there is a special agreement to that effect [Be L. <& N, W, Bail. Co. and 
Reddaway [mi), 71 J. P. 150 ; 23 T. L. B. 279). 

See also as to damage by severance, R. v. Brown (1867), L. R. 2 Q. B. 630 j 32 J. P. 
54 ; 11 Digest 125, 160 ; Be Qonty and Manchester, Sheffield, and Lincolnshire Bail. Co., 
[1896] 2 Q. B. 439 ; 11 Digest 131, 197; Bipley v. Q. N, Bail. Co. (1875), 10 Ch. App, 
435; 11 Digest 126, idl. ^ 

64« Wten the compensation payable in respect of any lands, or any interest 
therein, shall have been ascertained by the valuation of a surveyor, and 
deposited in the Banh under the provisions herein contained, by reason that 
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the owner of or party entitled to convey such lands or such interest therein as Section 64, 
aforesaid could not be found or was absent from the kingdom, if such owner . 

or party shall be dissatisfied with such valuation it shall be lawful for him, atur^or, 
before he shall have applied to the Court of Chancery for payment or invest- 
ment of the moneys so deposited under the provisions herein contained, by submitted to 
notice in writing [a) to the promoters of the undertaking, to require the 
question of such compensation to be submitted to arbitration, and thereupon 
the same shall be so submitted accordingly, in the same manner as in other 
cases of disputed compensation hereinbefore authorised or required to be 
submitted to arbitration. 

{a) Form of notice. Encyclopaedia of Forms and Precedents, Vol. IX., title “Lands 
and Railways Clauses Consolidation Acts 

65- The question ’to be submitted to the arbitrators in the case last afore- 
said shall be, whether the said sum so deposited as aforesaid by the promoters tSe^wtrators. 
of the undertaking was a sufficient sum, or whether any and what further 
sum ought to be paid or deposited by them. 

66 * If the arbitrators shall award that a further sum ought to be paid or u further sum 
deposited by the promoters of the undertaking, they shall pay or deposit, as tp’pay 
the case may require, such further sum within fourteen days after the making 
of such award, or in default thereof the same may be enforced by attachment, days, 
or recovered, with costs, by action or suit in any of the superior courts. 

67. If the arbitrators shall determine that the sum so deposited was cJosts of the 
sufficient, the costs of and incident to such arbitration, to be determined by arbitration, 
the arbitrators, shall be in the discretion of the arbitrators ; hut if the arbi- 
trators shall determine that a further sum ought to he paid or deposited by the 
promoters of the undertaking, all the costs of and incident to the arbitration 

shall be borne by the promoters of the undertaking. 

68. If any party shall be entitled to any compensation in respect of any Compensation 
lands, or of any interest therein, which shall have Seen taken for or injuriously Mb&S^or^^ 
affected {a) by the execution of the works, and for which the promoters of the ® 
undertaking shall not have made satisfaction under the provisions of this or party caaimiag 
the special Act, or any Act incorporated therewith, and if the compensation ‘^onapeosation. 
claimed in such case shall exceed the sum of fifty pounds, such party may 

have the same settled either by arbitration or by the verdict of a jury, as he 
shall think fit ; and if such party desire to have the same settled by arbitration, 
it shall be lawful for him to give notice in writing (&) to the promoters of the 
undertaking of such his desire, stating in such notice the nature of the interest 
in such lauds in respect of which he claims compensation, and the amount of 
the compensation so claimed therein ; and unless the promoters of the under- 
taking be willing to pay the amount of compensation so claimed, and shall 
enter into a written agreement for that purpose writhin twenty-one days after 
the receipt of any such notice from any party so entitled, the same shall be 
settled by arbitration in the manner herein provided ; or if the party so 
entitled as aforesaid desire to have such question of compensation settled by 
jury, it shall be lawful for him to give notice in writing of such his desire to 
the promoters of the undertaking, stating such particulars as aforesaid, and 
unless the promoters of the undertaking be willing to pay the amount of 
compensation so claimed, and enter into a written agreement for that purpose, 
they shall, within twenty-one days after the receipt of such notice, issue their 
warrant to the sheriff to summon a jury for settling the same in the manner 
herein provided, and in default thereof they shall be liable to pay to the party 
so entitled as aforesaid the amount of compensation so claimed, and the same 
may be recovered by him, with costs, by action in any of the superior courts (c). 
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(a) The damage awarded under this section must be damage in respect of which an 
action would have lain but for the statutory powers justifying it, and must arise from the 
execution of the works, not from the use of them when executed (BicJcet Metropolitan 
Bail Co. (1867), L. R. 2 H. L. 175; 31 J. P- 484 ; 11 Digest 140, 265 ; Hammersmith 
EadL Co. V. Brand (1869), L. R. 4 H. L. 171 ; 34 J. P. 36 ; 11 Digest 106, 28 ; R. v. 
Metropolitan Board of Works (1869), L. R. 4 Q. B. 358 ; 33 J. P. 710 ; 11 Digest 142, 271 ; 
Metropolitan Board of Works v. McCarthy (1874), L. R. 7 H. L. 243 ; 38 J. P. 820; 11 
Digest 142, 272 ; Buccleuch {Duke) v. Metropolitan Board of Works (1872), L. R. 5 H. L. 
418 ; 36 J. P. 724 ; 11 Digest 134, 215 ; Caledonian Rail. Go. v. Walker's Trustees (1881), 

7 App. Oas. 259 ; 46 J. P. 676 ; 11 Digest 140, 259 ; Canadian Facijic Co. Rail v. Roy, 
[1902] A. G. 220 ; 38 Digest 27, 142) ; but see University College, Oxford v. Secretary of State 
for A ir, [1938] 1 K. B. 648 ; [1938] 1 All E. R. 69 ; Digest Supp. For the numerous cases 
decided upon this section reference should be made to Browne and Allan on Compensation. 

Work executed on land appropriated under s. 163 of the L. G. A., 1933, ante, p. 989, 
is to be deemed for purposes of this section to have been authorised by the enactment or 
statutory order under which the land was acquired (s. 163 (2), ibid., ante, p. 992). 

A county council, in the exercise of statutory powers, compulsorily acquired from a 
freeholder one-third of his land upon which two cottages were standing. This part of 
the premises constituted a strip thereof fronting a public road. The freeholder elected 
to retain the remaining two -thirds of his property. The council also acquired the lease- 
hold interest in the whole of the property and pulled down aD the cottages and not merely 
the two which stood on the strip. Upon action by the freeholder to enforce his right of 
re-entrj’ and for damages for breach of covenants, it was held that the remedy by compensa- 
tion under this section was not applicable as the damage was not the result of the proper 
exercise of statutory powers {Piggott v. Middlesex G. C., [1909] 1 Ch. 134 ; 72 J. P. 461 ; 
31 Digest 430, 5154). Compensation can only be awarded in respect of an interest in 
lands, therefore a contract merely giving exclusive personal rights cannot be the basis 
of a claim for compensation {Warr <Ss Go., Ltd. v. L. C. C., [1904] 1 K, B. 713 ; 68 J. P. 
335 ; 11 Digest 124, 155 ; Walton Harvey, Ltd. v. Walker and Homfrays, Ltd., [1931] 

1 Ch. 145; 29L.G. R. 64). 

A house may have a special value, e.g., a hotel or public-house, and if so, the owner is 
entitled to be compensated for depreciation in value of the house as having that special value 
{Re Wadham and M E. Rail Co. (1S86), 16 Q. B. D. 227 ; 49 J. P. 599 ; 11 Digest 141, 266). 

As to compensation for the right of a local authority to access to a sewer, see Birkenhead 
Corporation v. L. <&: N. W. Rail. Co. (1885), 15 Q. B. D. 572 ; 60 J. P. 84 ; 41 Digest 20. 
156. But see also Thurrock, Grays, etc. Sewerage Board v. Goldsmith (1914), 79 J. P. 17 ; 
41 Digest 20, 157, where that case was distinguished, and see as to the application of the 
Acquisition of Land, etc., Act, 1919, post, p. 5215, to the assessment of compensation for 
laying a sewer in private land under s. 16, P. H. A., 1875 (now repealed), Thurrock, Grays, 
etc. Sewerage Board, v. Thames Land Co. (1925), 90 J. P. 1 ; 23 L. G. R. 648 ; Digest Supp. 

Compensation is payable for injuriously affecting land during the execution of the works 
if the injury is sufiScient to lessen the value of the property (Ford v. Metropolitan Bail 
Co. (1886), 17 Q. B. D. 12 ; 50 J. P. 661 ; 11 Dipst 143, 276). 

As to compensation for a subsequent alteration in the construction of the works, see 
Att.’Gen. v. Metropolitan Rail. Co., [1894] 1 Q. B. 384 ; 58 J. P. 348 ; 38 Digest 49, 285. 

As to compensation for cutting off access to houses, see Furness Bail. Co. v. Cumberland 
Co-operative Society (1885), 49 J. P. 292 ; 11 Digest 139, 258, and cf. Re (?. H. Rail Co. and 
London C. C. (1907), 72 J. P. 1 ; 98 L. T. 116 ; 11 Digest 131, 194. 

As to compensation for injuriously affecting ancient lights, when the Act authorised the 
purchase of easements, see Wigram v. Fryer (1887), 36 Ch. D. 87 ; 42 Digest 666, 772. 

Where a lessee, pursuant to a power in his lease, determined his lease before injury had 
actually been done to him, it was held that he could not recover compensation by reason of 
his having had to remove to other premises (R. v. Boulter (1887), 20 Q. B. D. 132 ; 52 
J. P. 24A ; 11 Digest 149, 323). If the reversion expectant on the determination of a lease 
is acquired by arrangement, but the lessee’s interest is not acquired, and he is afterwards 
injuriously affected by the works, his remedy for breach of the covenant for quiet enjoy- 
ment is by compensation, not by action {MancMster, Sheffield, and Lincolnshire Rail Co. v. 
Anderson, [1898] 2 Ch. 394 ; 11 Digest 146, 299). The mere probability of the continuance 
of a tenancy without disturbance is not ground for compensation {Lynch v. Glasgow 
Corporation (1903), 5 F. (Ct. of Sess.) 1154 ; 11 Digest 276, 2040 ii). 

For a case of “ injuriously affecting,” by reason of dealing with a highway, so as to 
divei-t the traffic, see Metropolitan Board of Works v. Howard (1887), 5 T. L. R* 732 ; and 
as to interfering with a private occupation road, see Barnard v. G. W. B,ail. Co. (1902), 
56 J. P. 568 ; 86 L. T. N. S. 798 ; and as to interference with a private wharf, see Hewett 
V. Essex C. C. (1928), 138 L. T. 742. 

As to injuriously affecting mills by taking water, see Rage v. Kettering Watenwrks Co. 
(1892), 8 T. L. R. 228. A contention that this section could not apply in the case of 
acquisition of land was rejected in Wright v. Air Cmncil ( 1929), 143 L. T. 43 ; Digest Supp. 

An option to purchase is an interest in land within this section (Oppenheimer v, Minister 
of Transport, [1942] 1 K. B. 242 ; [1941] 3 All E. R. 485). 



8 & 9 VlGT. C. 18. 


4127 


As to compensation in respect of reserved water rights, see Re Simeon and Isle of Wight Kot6 tO 
R. D, C,, [1937] Ch. 525 ; [1937] 3 AU E. R. 149 ; Digest Supp. Section 68. 

Compensation is not payable in respect of loss of profits where part of a building estate 

is acquired by a local authority {George Wimpey <Ss Co., Ltd. v. Middlesex C. C., [1938] 

3 All E. B. 781 ; Digest Supp.). 

(Z>) Form of notice, Encyclopsedia of Forms and Precedents, Vol. IX., title “ Lands 
and Railways Clauses Consolidation Acts 

(c) A claim for compensation under this section is capable of assignment {Dawson v. 

G. N. Bail. Co., [1905] 1 K. B. 260 ; 69 J. P. 29 ; 8 Digest 432, 96). The period within 
which an action may be brought is six years from the date of the award {Turner v. Midl<ind 
Rail. Co., [1911] 1 K. B. 832 ; 75 J. P. 283 ; 32 Digest 327, IZS). 

And with respect to the purchase money or compensation coming to parties 

having limited interests, or prevented from treating, or not making title, be 

it enacted as follows : 

69. If the purchase money or compensation which shall be payable in respect Purchase 
of any lands, or any interest therein, purchased or taken by the promoters SSmpensation 
of the undertaking from any corporation, tenant for life or in tail, married 
woman seised in her own right or entitled to dower, guardian, committee 
of lunatic or idiot, trustee, executor or administrator, or person having a |?oo^^be 
partial or qualified interest only in such lands, and not entitled to sell or 
convey the same except under the provisions of this or the special Act, or 
the compensation to he paid for any permanent damage to any such lands, 
amount to or exceed the sum of two hundred pounds, the same shall be paid 
into the Bank, in the name and with the privity of the Accountant-General 
of the Court of Chancery (6) to be placed to the. account there of such 
Accountant-General, ex parte the promoters of the undertaking, (describing 
them by their proper name,) in the matter of the special Act, (citing it,) 
pursuant to the method prescribed by any Act for the time being in force 
for regulating moneys paid into the said courts ; and such moneys shall 
remain so deposited until the same be applied to some one or more of the 
following purposes ; (that is to say,) 

In the purchase or redemption of the land tax (c), or the discharge of any Appucation of 
debt or incumbrance affecting the land in respect of which such 
money shall have been paid, or affecting other lands settled there- 
with to the same or the like uses, trusts, or purposes (d) ; or 

In the purchase of other lands to he conveyed, limited, and settled upon 
the like uses, trusts, and purposes, and in the same manner, as the 
lands in respect of which such money shall have been paid stood 
settled (e) ; or 

If such money shall be paid in respect of any buildings taken under the 
authority of this or the special Act, or injured by proximity of the 
works, in removing or replacing such buildings, or substituting others 
in their stead, in such manner as the Court of Chancery shall direct (f ) ; or 

In payment to any party becoming absolutely entitled to such money (g). 

(a) See note {a) to s. 7, on p. 4108, ante. 

(b) Now tbe Accountant-General of the Supreme Court (Supreme Court of Judicature 
(Consolidation) Act, 1925, s. 133 ; 4 Halsbury’s Statutes 183). Some words are here 
repealed by the S. L. R. A., 1892. 

Where purchase money or compensation payable under Part VII. of the L. G. A., 1933, 
by a local authority in respect of land acquired firom another local authority, would, but 
for s. 177 of that Act, be required to be paid into court under this section, such money may, 
if the M. of H. consents, instead of being paid into court be paid and applied as the Minister 
may determine (L. G. A., 1933, s. 177 (1), ante, p. 1004). 

(c) A tenant for life having redeemed before the passing of the special Act may be 
reimbursed {Rx parte Northwich (1834), 1 Y. & C. Ex. 166; 30 Digest 312, 124). Costs 
of the purchase or redemption are chargeable on the promoters under s. 80, post, p. 4132. 

{Re L. B. S 8. C. Rail. Co. (1854), 18 Beav. 608). 

(d) As to what constitute incumbrances, see Ex parte Lockwood (1851), 14 Beav. 158 
(inclosures expenses) ; Ex parte Sheffield Corporation (1855), 25 L. J. Ch. 587 ; 4 W. R- 
70 (existing lease) ; Re Brasher^s Trust (1856), 6 W. R. 406 ; Ex parte London Corporation 
(1868), L. R. 5 Eq. 418 ; 11 Digest 237, 1286 (existing leases) ; Ex parte Kirks^neaton 
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(1882), 20 Ch. L. 203 ; Re Brewer (1875), 1 Ch. L. 409 ; 11 Digest 164, 423 (rentchurges) ; 
Be Derby Municipal Estates (1876), 3 Ch. D. 289 ; 33 Digest 53, 317 (securities for loans 
by corporation) ; Re Davis' Estate (1858), 27 L. JT. Ch. 712 ; 6 W. R. 844 ; 11 Digest 237, 
1283 (statutory charge); Be London Street, Greenwich (1887), 57 L. T. 673 (right of re- 
entry) ; Ex parte Tottenham (18^4), 13 L. R. Ir. 479 (tithe rentchargo) ; Ex parte Ballinrohe 
and ClareMorris Light Bail. Co. and Kenny, [1913] 1 I. R. 519 ; 17 Digest 383, d (mort- 
gages), As to other lands, see Ex parte Lockwood ( 1851), 14 Beav. 158 (inclosures expenses); 
Ex parte London Corporation (1868), L. R. 5 Eq. 418 (existing leases) ; Ex parte Cambridge 
Corporation (1848), 6 Hare, 30 ; 5 Rail. Gas. 204 ; 33 Digest 53, 316. As to costs when, 
purchase-money is sought to he applied in paying off incumbrances, sec In re Dublin, 
Wicklow and W&xjord Rail. Co. (1890), 25 L. R. Ir. 175 ; 11 Digest 261, o. 

(e) As to commonable land, see Nash v. Coombs (1868), L. R. 6 Eq. 51 ; 11 Digest 39, 
S51. Enfranchisement of copyholds is equivalent to purchase of other lands {Be Ground's 
Estate (1852), 1 W. R. 32 j Dixon v. Jackson (1855), 25 L. J. Ch. 588 ; 4 W. R. 450 ; 11 
Digest 262, 1776 ; Be Cheshunt College (1855), 1 Jur. N. S. 995 ; 3 W. R. 638). As to 
purchase of leaseholds instead of freeholds, see Re Behoboth Chapel (1874), L. R. 19 Eq, 
180 ; 19 Digest 541, 4015. An equity of redemption cannot bo purchased (Ex parte 
Macaulay (1854), 23 L, J. Ch. 815 ; 11 Digest 238 , 1300 ; Re Portadown, Dungannon, and 
Omagh Junction Rail. Co. (1876), Ir. R. 10 Eq. 368 ; 11 Digest 238 , 1293 i). As to effect 
of the Settled Land Act, 1882, s. 32 (now reproduced and extended in Settled Land Act, 
1925, s. 76; 17 HalsTbuiy’s Statutes 914), see Re Byron’s Charity (1883), 23 Ch. D. 171; 
40 Digest 741, 2699 ; Ex parte Corporation of the City of London (1901), 45 Sol. J. 259; 
8 Digest 359 , 1565 

if) See Be Ward's Estates {18S4), 28 Ch. D. 100 ; Ex parte Vicar of St. Botolph, AUgaU, 
[1894] 3 Ch. 544; 19 Digest 495, 3521 ; Be London C. C., Ex parte Pennington (1901), 
65 J. P. 536 ; 84 L. T. 808 ; 11 Digest 241, 1350. 

(g) See In re the Parsm, etc. of St. Alphage (1886), 55 L. T. 314. The purchase -money 
for land belonging to a waterworks company, forming part of their pipe track, was held 
rightly paid into court under this section, and was ordered to bo paid out to the company 
(Be CheUea Waterworks Co. (1887), 56 L. J. Ch. 640 ; 56 L. T. 421). See further as to 
persons absolutely entitled, as corporate trustees of charity property. Be JSpurstowe's 
Charity (1874), L. R. 18 Eq. 279 ; Re Haberdashers' Co. (1886), 55 L. T. 758 ; Ex parte 
Bowman, W. N, (1888), 179; 11 Digest 245, 1433 ; Re Leeds Grammar School, [1901] 
1 Ch. 228 ; 65 J. P. 88; Re Sheffield Corporation and Trustees of St. Willia7n's Roman 
Catholic Chapel and Schools, [1903] 1 Ch. 208 ; 8 Digest 359, 1563 ; as dowress, Be Ball's 
Estate (1870), L. R. 9 Eq. 179 ; as lord of the manor, Att.-Gen. v. Meyrick, [1893] A. 0. 1 ; 
57 J. P. -212; 11 Digest 29, 366. It is in the discretion of the court whether money 
will be ordered to be paid out to trustees of settled lands (In re Smith (1888), 40 Ch. D. 
386 ; 11 Digest 246, 1446). The purchase-money of lauds allotted by an inclosure award 
to the surveyor of highways for road materials was, subject to the consent of the L. G. B., 
ordered to be paid out to an urban district council as being the surveyor of highways and 
absolutely entitled under the Sale of Exhausted Parish Lauds Act, 1876 (Re Bruinby and 
Frodingham U. D. C. (1904), 69 J. P. 96; 3 L. G. R. 268; 26 Digest 354, 802). A 
metropolitan borough council who have not obtained the consent of the L. G. B. (now 
M. of H.) to the sale of land as required by s. 6 (5) of the London Government Act, 1899, 
are not persons “absolutely entitled” (Ex parie 0. W. Bail. Co., [1909] W. N. 202 ; 74 
J. P. 21 ; 11 Digest 246, 1457, overruling Ex parte Woolwich Corporation, [1908] W. N. 56). 
For a case of apportionment of the costs of re-investment where the petition related to 
two funds in court, see Ex parte Perpetual Curate of Bilston (1889), 37 W. R. 460. But 
see Ex parte Watford U. D. C. (1914), 78 J. P. N. 160. An apportionment cannot be 
made under this section between a tenant for life and remainderman (Be Robinson's 
Settlement Trusts, [18^1] 3 Ch. 129). 

70, Such money may be so applied as aforesaid upon an order of the Court 
of Chancery made on the petition of the party who would have been entitled 
to the rents and profits of the lands in respect of which such money shall 
have been deposited; and until the money can be so applied it may, upon 
the like order, be invested by the said Accountant-General in the purchase 
of Three Per Centum Consolidated or Three Per Centum Reduced Bank 
Annuities, or in Government or real securities, and the interest, dividends, 
and annual proceeds thereof paid to the party who would for the time being 
have been entitled to the rents and profits of the lands (a). 

(a) It may also be invested in any securities in which cash under the control of the court 
may be invested (Ex parte St. J ohn Baptist College, Oxford ( 1882), 22 Ch. D, 93 ; 11 Digest 
236, 1272). See R. S. C., Order XXVI., r. 17. As to the coats of investments, see s, 80, 
post, p. 4132, and notes thereto. 
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71. If sucii purchase money or compensation shall not amount to the Section 71. 

sum of two hundred pounds, and shall exceed the sum of twenty pounds, 

the same shall either be paid into the Bank, and applied in the manner here- to ifoo^be^^ 
inbefore directed with respect to sums amounting to or exceeding two hundred 

pounds, or the same may lawfully be paid to two trustees, to be nominated ^ 
by the parties entitled to the rents or profits of the lands in respect whereof 
the same shall be payable, such nomination to be signified by writing under 
the hands of the party so entitled ; and in case of the coverture, infancy, 
lunacy, or other incapacity of the parties entitled to such moneys, such 
nomination may lawfully be made by their respective husbands, guardians, 
committees, or trustees ; but such last-mentioned application of the moneys 
shall not be made unless the promoters of the undertaking approve thereof, 
and of the trustees named for the purpose ; and the moneys so paid to such 
trustees, and the produce arising therefrom, shall be by such trustees applied 
in the manner hereinbefore directed with respect to money paid into the 
Bank, but it shall not be necessary to obtain any order of the Court for that 
purpose (a). 

(a) Under this section, -where a sum of £34 had been paid into court, payment out was 
directed to be made to a tenant for life who undertook to spend it in permanent improve- 
ments (Ex parte Smith, Re Kells Union Qiiardians (1888), 21 L. It. Ir. 346 ; 11 Digest 
24:1, 1367 i). 

72. If such money shall not exceed the sum of twenty pounds, the same Sums not 

shall be paid to the parties entitled to the rents and profits of the lands in to^ 

respect whereof the same shall be payable, for their own use and benefit ; or parties. 

in case of the coverture, infancy, idiotcy, lunacy, or other incapacity of any 
such parties, then such money shall be paid, for their use, to the respective 
husbands, guardians, committees, or trustees of such persons. 

73. All sums of money exceeding twenty pounds which may be payable 
by the promoters of the undertaking in respect of the taking, using, or inter- 
fering with any lands under a contract or agreement with any person who 

shall not be entitled to dispose of such lands, or of the interest therein con- cntittod^tob^ 
tracted to be sold by him, absolutely for his own benefit, shall be paid into the S^to^tees. 
Bank or to trustees in manner aforesaid ; and it shall not be lawful for any 
contracting party not entitled as aforesaid to retain to Ms own use any portion 
of the sums so agreed or contracted to be paid for or in respect of the taking, 
using, or interfering with any such lands, or in lieu of bridges, tunnels or 
other accommodation works, or for assentmg to or not opposing the passing 
of the Bill authorising the taking of such lands, but all such moneys shall be 
deemed to have been contracted to be paid for and on account of the several 
parties interested in such lands, as well in possession as in remainder, rever- 
sion, or expectancy ; Provided (a) always, that it shall be in the discretion of 
the Court of Chancery, or the said trustees, as the case may be, to allot to any 
tenant for life, or for any other partial or qualified estate, for his own use, a 
portion of the sum so paid into the Bank or to such trustees as aforesaid, as 
compensation for any injury, inconvenience, or annoyance wMch he may be 
considered to sustain, independently of the actual value of the lands to be 
taken, and of the damage occasioned to the lands held therewith, by reason 
of the taking of such lands and the making of the works. 

{a) For an instance of tke application of this proviso, see Re Saunderton 6llebe Lands, 

Ex parte Saunderstm {Rector), [1903] 1 Ch. 480. 

74. Where any purchase money or compensation paid into the Bank under Covitci 
the provisions of this ox the special Act shall have been paid in respect of any 

lease for a life ox lives or years, ox for a life or lives and years, or any estate tion oi money 
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in lands less than the whole fee simple thereof, or of any reversion dependent 
on any such lease or estate, it shall he lawful for the Court of Chancery, on 
the petition of any party interested in such money, to order that the same shall 
be laid out, invested, accumulated, and paid in such manner as the said court 
may consider will give to the parties interested in such money the same 
benefit therefrom as they might lawfully have had from the lease, estate, or 
reversion in respect of which such money shall have been paid, or as near 
thereto as may be (a) . 

{a) See He Barrhigton, Qamlen v. Lyon (1886), 33 Ck. D. 523 ; 34 .Digest 631, 280. 
This case was discussed and distinguished in He Hobinson’’ s Settlement Trusts, [1891] 
3 Ch. 129. A lessor having a right of re-entry in respect of non-payment of rent was held 
to be a person interested in compensation to the lessee paid into court, such right being 
an incumbrance on the leasehold interest [Re London Street, Greenwich (1888), 57 L. T. 673). 

75. Upon deposit in the Bank in manner hereinbefore provided of the 
purchase money or compensation agreed or awarded to be paid in respect of 
any lands purchased or taken by the promoters of the undertaking under the 
provisions of this or the special Act, or any Act incorporated therewith, the 
owner of such lands, including in such term all parties by this Act enabled 
to sell or convey lands, shall, when required so to do by the promoters of the 
undertaking, duly convey such lands to the promoters of the undertaking, 
or as they shall direct ; and in default thereof, or if he fail to adduce a good 
title to such lands to their satisfaction, it shall be lawful for the promoters 
of the imdertaking, if they think fit, to execute a deed poll under their common 
seal if they be a corporation, or if they be not a corporation, under the hands 
and seals of the promoters, or any two of them, containing a description of 
the lands in respect of which such default shall be made, and reciting the 
purchase or taking thereof by the promoters of the undertaking, and the 
names of the parties from whom the same were purchased or taken, and the 
deposit made in respect thereof, and declaring the fact of such default having 
been made, and such deed poll shall he stamped with the stamp duty which 
would have been payable upon a conveyance to the promoters of the under- 
taking of the lands described therein ; and thereupon all the estate and interest 
in such lands of or capable of being sold and conveyed by the party between 
whom and the promoters of the undertaking such agreement shall have been 
come to, or as between whom and the promoters of the undertaking such 
purchase money or compensation shall have been determined by a jury, or 
by arbitrators, or by a surveyor appointed by two justices, as herein provided, 
and shall have been deposited as aforesaid, shall vest absolutely in the pro- 
moters of the undertalong ; and as against such parties, and all parties on 
behalf of whom they are herein-before enabled to sell and convey, the pro- 
moters of the undertaking shall be entitled to immediate possession of such 
lands (a). 

(a) See uote {a) to s. 160 of th.e E. G. A,, 1933, ante, p. 979, as to the effect of t.hia 
section where owners cannot give a good title. The promoters are boxmd both under the 
ordinary law of specific performance, and, where the property is not vested in them hy 
the special Act, also by s. 12 of the Einance Act, 1895, to take a conveyance which must be 
settled hy the court if the parties differ {He Oary-Hlwes^ Contract, [1906] 2 Ch. 143 ,* 70 J. P. 
346 ; 17 Digest 232, 470). ^ In a case decided under Michael Angelo Taylor’s Act, 1817, 
it was held that a vendor is entitled to have the dimensions of the property inserted in 
the conveyance {MonigheUi v. Wandsworth Borough Council (1908), 73 J. P. 91 ; 40 Digest 
277, 2414). 

i 

76. If tHe owner of any such lands purchased or taken by the promoters 
of the undertaking, or of any interest therein, on tender of the purchase 
money or compensation either agreed or awarded to be paid in respect thereof 
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refuse to accept the same, or neglect or fail to make out a title to such lands, Section 76 

or to the interest therein claimed hy him, to the satisfaction of the promoters 

of the undertaking, or if he refuse to convev or release such lands as directed foundfthe 
hy the promoters of the undertaking, or if any such owner be absent from ^,<3 

the Kingdom, or cannot after diligent inquiry be found, or fail to appear on deposited, 
the inquiry before a jury, as herein provided for, it shall be lawful for the 
promoters of the undertaking to deposit the purchase money or compensation 
payable in respect of such lands, or any interest therein, in the Eank, in the 
name and with the privity of the A.ccoimtant-General of the Court of 
Chancery (a), to be placed, except in the cases herein otherwise provided for, 
to his account there, to the credit of the parties interested in such lands, 

(describing them, so far as the promoters of the undertaking can do,) subject 
to the control and disposition of the said court (5). 

{a) Xow the Accountant-General of the Supreme Court (Supreme Court of Judicature 
(Consolidation) Act, 1925, s. 133 ; 4 Halsbury’s Statutes 183). 

(6) See as to this and the neirfc section, WeUs v. Ckdmsford L. B. (1880), 15 Ch. D. 108 ; 

45 J. P. 6 ; 11 Digest 233, 1217. 

The power confeired by this section is siDecifically saved by the Law of Property Act, 

1925, s. 7 (3) ; 15 Halsbur^^’s »Statutea 189. See also sub-s. (4), ibid. 

See also s. 42 (7), Law of Proi^erty Act, 1925, set out in note (6) to s. 9, ante, p. 4108. 

77. Upon any such deposit of money as last aforesaid being made the Upon deposit 
cashier of the Bank shall give to the promoters of the undertaking, or to JecdpAo^L^ 
the party paying in such money by their direction, a receipt for such money, f^|J’to”yes^Mn 
specifying therein for what and for whose use (described as aforesaid) the the promoters 
same shall have been received, and in respect of what purchase the same shall being^executedl 
have been paid in ; and it shall be lawful for the promoters of the under- 
taking, if they think fit, to execute a deed poll, under their common seal if 

they be a corporation, or if they be not a corporation under the hands and seals 
of the said promoters, or any two of them, containing a description of the 
lands in respect whereof such deposit shall have been made, and declaring 
the circumstances under which and the names of the parties to whose credit 
such deposit shall have been made, and such deed poll shall be stamped with 
the stamp duty which would have been payable upon a conveyance to the 
promoters of the undertaking of the lands described therein ; and thereupon 
all the estate and interest in such lands of the parties for whose use and 
in respect whereof such purchase money or compensation shall have been 
deposited shall vest absolutely in the promoters of the undertaking, and as 
agamst such parties they shall be entitled to immediate possession of such 
lands. 

78. Upon the application by petition of any party making claim to the Application 
money so deposited as last aforesaid, or any part thereof, or to the lands depoSlu 
in respect whereof the same shall have been so deposited, or any part of 

such lands, or any interest in the same, the said Court of Chancery may, 
in a summary way, as to such court shall seem fit, order such money to be 
laid out or invested in the public funds, or may order distribution thereof, 
or payment of the dividends thereof, according to the respective estates, 
titles, or interests of the parties making claim to such money or lands, or any 
part thereof, and may make such other order in the premises as to such court 
shall seem fit (a). 

(o) As to the procedui’e when the land is land in respect of wbiclx the purchase-money is 
claimed by the Crown or by other claimants, see Ex jparte Eeeve, R& Manor of Lowestoft and 
G, E. Rail. Co. (1883), 24 Ch. D. 253 ; 11 Digest 249, 1519. For the purposes of the Hous- 
ing Act, 1936, this section is superseded by s. 146, fbid., ante, p. 1744. 
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As to the rights of a tenant for life of settled land, see Ii& GTiffith s Will (1883), 49 L. T, 
161, and the Settled Land Act, 1925. As to mortgages, see ISx Ballinrohe avd 
Claremorris Light Rail. Co., Ltd.^ and Kenny (1913), 47 Ir. L. T. 101 ; 17 Digest 383, d. 

T^'here £400 was awarded, of which £150 was for a leasehold interest which was mort- 
gaged, and £250 for trade damages, etc., the court ordered the £250 to ho paid out at once 
{CoQjper T. Metropolitan Board of WorJcs (1883), 25 Ch. D. 472 ; 11 Digest 128, 177). 

As to the procedure on applications for payment of money out of court, see R. S. C., 
Order LV., r. 2 ; Ex parte London Corporation (1883), 25 Ch. D. 384 ; Ex parte Maidstone 
and Ashford Bail, Co, (1883), 25 Ch. D, 168; Be Brandram (1883), 25 Ch. D. 366; 43 
Digest 812, 2543; Be MadgwicJc (1883), 25 Ch. D. 371 ; Be Cation's Will (1884), 25 Ch. D. 
240 ; Ex parte Jesus College, Cambridge (1884), 50 L. T. 583 ; Be Bethlehem and Bridewell 
Hospitals (1885), 30 Ch, D. 541 ; 30 Digest 294, 206 ; Re Haworth, W. N. (1885), 48. 

As to the costs, see Re Fisher, [1894] 1 Ch. 450 ; Re Leeds Grammar School, [1901] 1 Ch. 
228 ; 65 J. P. 88 ; Be Kearns, Ex parte I/argan U, D. 0,, [1902] 1 1. R. 157 ; Be Schmarr, 
[1902] 1- Ch. 326 ; 11 Digest 255, 1607 ; Dublin Corporation v. Carroll (1914), 49 Ir. L. T, 
60, C. A. ; 11 Digest 264, 1828 i. 

An order was made for interim investment of a fund arising out of charity lands taken 
in Re Stafford's Charity (1887), 67 L. T. 846. On petition for payment out of moneys 
deposited for purchase of a leasehold interest, the coimt refused to make the order con- 
ditional on the lease being handed over (Taylor v. Whittaker, W. JST. (1890) 9). 


79. If any question arise respecting the title to the lands in respect whereof 
such' moneys shall have been so paid or deposited as aforesaid, the parties 
respectively in possession of such lands, as being the owners thereof, or in 
receipt of the rents of such lands, as being entitled thereto at the time of such 
lands being purchased or taken, shall he deemed to have been lawfully 
entitled to such lands, until the contrary be shown to the satisfaction of the 
court ; and unless the contrary be shown as aforesaid the parties so in posses- 
sion, and all parties claiming under them, or consistently with their possession, 
shall be deemed entitled to the money so deposited, and to the dividends or 
interest of the annuities or securities purchased therewith, and the same shall 
he paid and applied accordingly (a). 

(a) See Wx parte Chamberlain (1880), 14 Ch. D. 323, which was followed in Re Harris,^ 
Hansler v. Harris, [1909] W. H. 181. In the latter case it was held that a person showing 
title by adverse possession for twelve years after the expiration of a long term of years to 
land taken under the Lands Clauses Act will, in the absence of any valid claim by the 
reversioner, be deemed to be the owner of the land and entitled to the payment out of 
the purchase-money. As to the right to the value of a reversion after the expiration of a 
term when the reversioner is unknown, see Cedye v. Commissioners of Works, [1891] 2 Ch. 
630 ; 11 Digest 242, 1384 ; Be Harris, Ex parte London G, C., [1901] 1 Ch. 931. 


80- In all cases of moneys deposited in the Bank imder the provisions of 
this or the special Act, or an Act incorporated therewith, except (a) where 
such moneys shall have been so deposited by reason of the wilful refusal (6) of 
any party entitled thereto to receive the same (c), or to convey or release the 
lands in respect whereof the same shall be payable, or by reason of the wilful 
neglect of any party to make out a good title to the land required, it shall be 
lawful for the Court of Chancery to order the costs of the following matters, 
including therein all reasonable charges and expenses incident thereto, to be 
paid by the promoters of the undertaking ; (that is to say,) the costs of the 
purchase or taking {d) of the lands, or which shall have been incurred in 
consequence thereof, other than such costs as are herein otherwise provided 
for, and the costs of the investment of such moneys in Government or real 
securities (e), and of the re-investment thereof in the purchase of other 
lands (/), and also the costs of obtaining the proper orders {g) for any of the 
purposes aforesaid, and of the orders for the payment of the dividends and 
interest of the securities upon which such moneys shall be invested, and fox 
the payment out of court of the principal of such moneys, or of the securities 
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whereon the same shall he invested, and of all proceedings relating thereto, Section 80. 

except such as are occasioned by litigation between adverse claimants iji ) : 

Provided always, that the costs of one application only for re-investment in 
land shall be allowed, unless it shall appear to the Court of Chancery that it is 
for the benefit of the parties interested in the said moneys that the same 
should be invested in the purchase of lands in difierent sums and at difierent 
times, in which case it shall be lawful for the court, if it think fit, to 
order the costs of any such investments to be paid by the promoters of the 
undertaking. 

{a) The court has now, by viitne of the Supreme Court of Judicature (ConsoKdation) 

Act, 1925, s. 50 ; 13 Halsbuiy’s Statutes 216 (re-enacting Supreme Court of Judicature 
Act, 1890, s. 5), a discretionary power to order payment of costa in the excepted cases 
{In re Schmarr, [1902] 1 Ch. 326 ; 1 1 Digest 255, 1607). 

(b) See In re Jones and Cardiganshire G. C. (1913), 57 Sol. Jo. 374 ; 42 Digest 2, 5. 

(c) See Re Leeds Grammar School, [1901] 1 Ch. 228 ; 65 J. P. 88 ; In re Dublin Corpora- 
tion and Baker, [1912] 1 I. R. 498. 

{d) See note (g), ante, p. 4128, and note (a) to s. 82, post, p. 4134. Where the pro- 
moters avail themselves of this section and pay money into court they must bear all the 
costs of the legal steps necessary to be taken by the claimants in order to get the money 
paid to them. See In re Lloyd and North London By. {City Branch) Act, 1861, [1896] 

2 Ch. 397 ; In re Griggs, Ex parte London School Board, [1914] 2 Ch. 547 ; 80 J. P. 35 ; 

23 Digest 66, 492. 

(e) See Charlton v. Rolleston (1884), 28 Ch. D. 237 ; and as to costs of brokerage, see 
In re Gaselee, [1901] 1 Ch. 923 ; Re Magdalen College, Oxford, [1901] 2 Ch. 786 ; 66 J. P. 

23. Where a petition is presented for the payment out of court of two funds of unequal 
value representing the pnrchase-money of lands acquired by two railway companies 
respectively, the brokerage on selling the two funds must be home by the two companies 
equally and ought not to be apportioned according to the relative amounts of the two 
funds {Ex parte Emmanuel Hospital (1908), 24 T. L. R. 261). A petition was presented 
to obtain payment out of a fond which represented moneys paid into court by a rail- 
way company under this section and asked further for the payment out of another fund 
representing proceeds of enfranchisement of copyholds, and that the costs of the petitioner 
and all other necessary parties might be taxed and paid by the railway company, 
except such amount of the costs as should be certified as arising from the inclusion in the 
petition of the fund representing the enfranchisement of the copyholds. It was held 
that there was no difference between the case and one of an application for re-invest- 
ment in land, and that the order asked for as to costs was a proper one {In re Lynn and 
Fakenkam Railway Extension Act, 1880, [1909] W. H. 24; 73 J. P. 163; 11 Digest 268, 

1S95). 

(/) See Re Gedling Rectory (1885), 53 L. T. 244 ; Drake v. Greaves (1886), 33 Ch. D. 609 ; 

Att.-Gen. v. St. John's Hospital, Bath, [1893] 3 Ch. 151 ; Digest, Practice 898, 4389 ; Re 
the Bishopsgate Foundation, [1894] 1 Ch. 185 ; 11 Digest 270, 1952 ; Re Arden (1894), 70 
L. T. 606 ; Re Kearns, Ex parte Lurgan U. D. [1902] 1 1. R. 157 ; Ex parte Thavie's 
Charity Trustees, [1905] 1 Ch. 403 ; Re Clark, [1906] 1 Ch. 615 ; Re Neptan's Charity 
(1906), 22 T. L. R. 442. 

{g) Where a summons is only partly. successful the costs payable by the promoters 
must be confined to the costs of obtaining the particular order which is made {In re Jacobs, 

Baldwin v. Pescott, [1908] 2 Oh. 691). Where schools had been taken, the costs of settling 
a new scheme for applying the purchase-money in buying a new site and erecting fiesh 
schools were held too remote to be recoverable under this provision {Re St. Paul's Schools, 

Finsbury (1883), 52 L. J. Ch. 454), But compare Re Butchers' Go. (1885), 53 L. T. 491. 

Where a local authority in pursuance of the compulsory powers conferred on them by the 
Act take land belonging to a charity, and as a direct result the trustees of the charity 
apply to the Charity Commissioners for a scheme for the regulation of the charity, the 
coS}s of the trustees so incurred are payable by the local authority {In re Wood Gre&n 
Gospel Hall Charity, Ex parte Middlesex C. G., [1909] 1 Ch. 263). The allowance of two 
fees for attendance before the Accountant-General, on an application under the ^preme 
Court Funds Rules, 1905, rr. 34, 35, for payment out of funds paid in under the Act, 
which originated when under the praetiice in Chanceiy under the old consolidated orders 
it was necessary for the solidtor to attend both before the Registrar and also before the 
Accountant-General, was held to be common form to-day and such fees were accordingly 
allowed {In re BuUefs Will, Ex parte Metropolitan Board of Works, [1912] W. N. 50 ; 196 
T. 673). See also In re Biggin, Ex parte Mansfield Rail. Co., [1913] 2 Ch. 326 ; 43 
Digest 795, 2321, as to the perso^ to be made parties to a petition. 

(h) A local authority as promoters acquired some land for the purposes of their nnder- 

p-H.— VOL. rv. D 
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Mote to 
Section 80. 


Conveyances. And witt respect to the conveyances of lands, be it enacted as follows : 

Form of con- 81 . Conveyances of lands to be purchased under the provisions of this or 

verances(tf). special Act, or any Act incorporated therewith, may be according to the 

forms in the Schedules (A.) and (B.) respectively to this Act annexed, or as 
near thereto as the circumstances of the case will admit, or by deed in any 
other form which the promoters of the undertaking may think fit ; and all 
conveyances made according to the forms in the said schedules, or as near 
thereto as the circumstances of the case will admit, shall be effectual to vest 
the lands thereby conveyed in the promoters of the undertaking, and shall 
operate to merge all terms of years attendant by express declaration (h), or by 
construction of law, on the estate or interest so thereby conveyed, and to bar 
and to destroy all such estates tail, and all other estates, rights, titles, 
remainders, reversions, limitations, trusts, and interests whatsoever, of and 
in the lands comprised in such conveyances, which shall have been purchased 
or compensated for by the consideration therein mentioned ; hut although 
terms of years he thereby merged, they shall in equity afiord the same pro- 
tection as if they had been kept on foot, and assigned to a trustee for the 
promoters of the undertaking to attend the reversion and inheritance. 

(a) As to the effect of the statutory form of conveyance, see Caledonian Rij. Co. v. 
Heriot^s Trnst, [1915] A. C. 1046. The schedules containing the statutory forms are set 
out at p. 4155, post. 

(b) See s. 5, Law of Property Act, 1925 ; Vol. V. and 15 Halsbiiry’s Statutes 187. 

Costs of 82 . The costs of all such conveyances shall bo borne by the promoters of 

conveyances, undertaking ; and such costs shall include all charges and expenses, 
incurred on the part as well of the seller as of the purchaser, of all conveyances 
and assurances of any such lands, and of any outstanding terms or interest 
therein, and of deducing, evidencing, and verifying the title to such lauds, 
terms, or interests, and of making out and furnishing such abstracts and 
attested copies as the promoters of the undertaking may require, and all 
other reasonable expenses incident to the investigation, deduction, and 
verification of such title {a). 

{a) Costs of proving their incumbrances were refused to mortgagees of reversionary 
interests in the funds in court, the mortgages being subsequent to the payment into 
court {Re Gcugh'^s Trusts (1883), 24 Ch. D. 569 ; 35 Digest 689, 4321), But this decision 
was dissented from in Re Olivers Estate (1890), 44 Ch. D. 316 ; 35 Digest 689, i322. See, 
as to costs of adverse litigation, Re G'utling^s Estate, W. M. (1890) 75 ; Ex parte Cooper 
(1865), 34 L. jr. Ch. 373 ; 11 L. T. 661 ; 11 Digest 277, 2Q44. Sec, as to the right to 
costs in the case of a lessor having a right of re-entry in respect of unpaid rent, Ee London 
/Street, Greenwich (1887), 67 L. T. 673 ; in the case of the trustee of a settlement relating 
to land taken, Re English's SetUement (1888), 39 Ch. D. 656. As to costs of a disentailing 
deed, see Ee Ramn and Kingseourt Rail. Co. and Fingall, [1906] 1 1. R. 557 ; 11 Digest 
266, 18S1 L As to the costs of successive orders for payment of dividends, see In re 
Ryder (1887), 37 Ch. D. 695 ; 33 Digest 210, 1170. As to costs for purpose of conveyance 
of copyholds under s. 95 after decease of vendor, see Re Thames Tunnel [Rotherhithe and 
RaHiJf) Act, 1900, [1908] 1 Ch. 493 ; 72 J. P. 153 ; 11 Digest 235 1268, overruling on 
this point Re London United Tramways Act, 1900, [1906] 1 Ch. 534; and of leaseholds in 
similar conditions, In re Elementary Education Acts, 1870 and 1873, [1909] 1 Ch. 55 ; 73 
J. P. 22. As to procedure by petition or summons, see Re Hargreave's Trust, Ex parte 
Bradford Corporation (1888), 68 L. T. 367 ; Re De Grey's Entailed Estate, W. N. (1887), 
241. The undertakers take the risk of having to pay the costs in cases where money in 
court is dealt with under powers contained in a settlement {Re Brooshcoffs Settlement 


taking, and paid the purchase-money into court in consequence of the title to the land 
being in dispute. The dispute was subsequently settled without actual litigation. It 
was held that the costs of the negotiations for the settlement of the duputo as to the title 
were costs occasioned by adverse litigation withm the meanmg of the sec tion (In re Hood 
and In re West Han Corvoration Act, 1902, [1910] W. N. 80 ; 74 J. P. 179). 
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1889), 42 Oil. B. 250). Undertakers vere ordered to pay costs of re-investing consols in Note to 
rliicli purchase-money had been invested, on their being redeemed by Government (Re Sectiion 82. 

Sroim (1890), 59 L. J. Ch. 530 ; 63 L. T. 131 11 Digest 237, 1273). As to the costs of 

►ayment out when there has been a refusal to show title, see Re St. Luk€s Yesiry, Mid- 
'lesew, W. N. (1889), 102. As to interest on costs and the form of order, see Re Bird's 
Ustaie, W. N. (1889), 182. 

The costs of conveyance include costs of taking out letters of administration necessary to 
nake a legal title (Rx ^arte Keatley (1890), 25 L. E. Ir. 265 ; 11 Digest 235, 1247 i ; Rx 
)arte Kelly (1893), 31 L. E, Ir. 137 ,* 23 Digest 180, o ,* Ex parte RorhCi [1894] 1 1. R. 146; 

?e Lloyd and Rforth London Rail. (City Branch) Act, 1861, [1896] 2 Ch. 397 ; Re Liverpool 
'mprovement Act (1868), L. E, 5 Eq. 282). Ahd see Re Qriggs, Ex parte London School 
Board, [1914] 2 Ch. 547 ; 80 J. P. 35 ; 23 Digest 66, 492. 

See also s. 42, Law of Property Act, 1923 ; Yol. V. and 15 Halsbury’s Statutes 218. 

83. If the promoters of the undertakiiig and the party entitled to any such 
josts shall not agree as to the amount thereof, such costs shall be taxed by comreyances. 
me of the taxing masters of the Court of Chancery, upon an order of the same 
ionrt, to be obtained upon petition in a summary way by either of the parties ; 
ind the promoters of the undertaking shall pay what the said master shall 
jertify to be due in respect of such costs to the party entitled thereto, or in 
lefanit thereof the same may be recovered in the same way as any other costs 
payable under an order of the said court, or the same may be recovered by 
iistress in the manner hereinbefore provided in other cases of costs ; and the 
ixpense of taxing such costs shall be borne by the promoters of the under- 
jaking, unless upon such taxation one-sixth part of the amount of such costs 
jhall he disallowed, in which case the costs of such taxation shall he borne by 
3he party whose costs shall be so taxed, and the amount thereof shall be 
iscertained by the said master, and deducted by him accordingly in his 
certificate of such taxation (a). 

(a) The promoters cannot tax these costs after payment (Ex parte Somerville (1883), 

23 Ch. D. 167). 

Rule 1 1 of Sohed. I., Part 1, of the General Order under the Solicitors Eemuneration 
Act, 1881, does not apply to vendor’s costs under this section {In re Stev?art (1889), 41 
Ch. D. 494 ; 42 Digest 233, 2663). And see In re BitrdeMn, [1895] 2 Ch. 136 ,• 11 Digest 
236, 1263 ; In re Middlesex County Light Railways Order, 190^ [1908] W. N*. 167. 

And with respect to the entry upon lands by the promoters of the under- Entry on lands. 
taking, he it enacted as follows (a) : 


(a) The provisions of this group of sections need not be complied with in the case of 
land acquired for purposes of the Housing Act. See the Housing Act, 1936, s. 145 (2), 
ante, p.l743. See also s. 157, ibid., ante, p. 1750, which gives a power of entry similar to 
that given by this Act for purposes of the Housing Act. And see the exclusion of this 
group of sections by the Restriction of Ribbon Development Act, 1935, s. 13 (5), ante, 
p- 2029. See also the former Unemployment (Relief Works) Act, 1920, for an even more 
speedy method of obtaining possession of lands to be compulsorily purchased. 

84 . The promoters of the undertaking shall not, except by consent of the Payment of 
owners and occupiers, enter upon any lands which shall be required to be 
purchased or permanently used for the purposes and under the powers of this 
or the special Act, until they shall either have paid to every party having ® 

any interest in such lands, or deposited in the Bank, in the manner herein 
mentioned, the purchase money or compensation agreed or awarded to he 
paid to such parties respectively for their respective interests therein : Pro- 
vided always, that for the purpose merely of surveying and taking levels of 
such lands, and of probing or boxing to ascertain the nature of the soil, and 
of setting out the line of the works, it shall be lawful for the promoters of the 
undertaking, after giving not less than three nor more than fourteen days 
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Section 84i. notice to the owners or occupiers thereof, to enter upon such lands without 

previous consent, making compensation for any damage thereby occasioned 

to the owners or occupiers thereof (a), 

(a) It is to be observed that the promoters are empowered to enter upon the lands for 
the purpose of “ probing or boring.” They are not apparently enabled to sink and keep 
open for a time trial holes such as are required by the M. of H. in cases of sewage disposal 
schemes. A local authority should endeavour in these cases to obtain the consent of the 
owners and to pay for any damage that may be done. In cases of compulsoiy pui'chase, 
this power of entry for examination of soil does not seem to arise until the compulsory 
purchase powers in respect of the land have been obtained. 

Promoters to 85. Provided also, that if the promoters of the undertaking shall be desirous 
ent^onu^ of entering upon and using any such lands before an agreement shall have 
chSe^on’^' award made or verdict given for the purchase money or 

maidng deposit compensation to be paid by them in respect of such lands, it shall be lawful 
s^wity^and for the promoters of the undertaking to deposit in the Bank by way of security, 
giving bond, hereinafter mentioned, either the amount of purchase money or compensa- 
tion claimed by any party interested in or entitled to sell and convey such 
lands, and who shall not consent to such entry, or such a sum as shall, by a 
surveyor appointed by two justices in the manner hereinbefore provided {a) 
in the case of parties who cannot be found, be determined to be the value of 
such lands (6), or of the interest therein which such party is entitled to or 
enabled to sell and convey, and also to give to such party a bond, under the 
common seal of the promoters if they he a corporation, or if they be not a 
corporation under the hands and seals of the said promoters, or any two of 
them, with two sufficient sureties , to be approved of by two justices in case the 
parties differ (c), in a penal sum equal to the sum so to be deposited, con- 
ditioned for payment to such party, or for deposit in the Bank for the beenfit 
of the parties interested in such lands as the case may require, under the 
provisions herein contained, of all such purchase money or compensation as 
may in manner hereinbefore provided be determined to be payable by tbe 
promoters of the undertaking in respect of the lands so entered upon, together 
with interest thereon at the rate of five poimds per centum per annum from 
the time of entering on such lands until such purchase money or compensation 
shall be paid to such party, or deposited in the Bank for the benefit of tbe 
parties interested in such lands, under the provisions herein contained ; and 
upon such deposit by way of security being made as aforesaid, and such bond 
being delivered or tendered to such non-consenting party as aforesaid, it shall 
he lawful for the promoters of the undertaking to enter upon and use such 
lands, without having first paid or deposited the purchase money or compen- 
sation in other cases required to be paid or deposited by them before entering 
upon any lands to be taken by them under the provisions of this or the special 
Act [df 

(а) Section 59, ante^ p. 4123. 

(б) Including compensation for severance, etc. (Field v. Carnarvon mid Llanbms JRaiL 
Co. (1867), L. R. 5 Eq. 190). 

(c) The words in italics are omitted from incorporation into an order made under the 
L. G. A., 1933, ty reason of ibid., Sclied, VI., modification 1, ante, p. 1263. 

(d) If no actual entry te made after deposit of security, then the lands cannot be con- 
sidered to have been taken under this section (It. v. Manley Smith (1892), 66 J. Pi 729; 
67 L. T. 197). As to entry under this section when the time for the execution of the 
works was about to expire, see Tiverton, etc. Rail. Go. v. Loosemore (1884), 9 App. Cas. 
480 ; 48 J. P. 372 ; 11 Digest 219, which was explained and followed in Midland 
Fwd. Co. Y. Q. W. Mail. Co., [1909] A. C. 445 ; 38 Digest 263, 70. As to entry on land 
when the promoters were entitled to acquire only an easement of tunnelling, see Hill v. 
Midland Mail. Co. (1882), 21 Ch. D. 143 ; 19 Digest 11, 13. 

Under the corresponding section of the Land Clauses Consolidation (Scotland) Act, 
1845, it was held that where the owner of lands entered upon under that section dispensed 
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vith. the giving of a bond, he was nevertheless entitled to 5 per cent, interest upon the 
jompensation from the date of the promoters entering upon his land till the compensation 
vas paid ; and was entitled to payment of such interest out of the sum deposited by the 
iromoters (West Highland Rail. Oo. v. Place (1894), 21 R. (Ct. of Sess.) 576; 11 Digest 
J31, d). 

If lands are taken imder this section for an unauthorised purpose the landowner can 
•ecover possession with damages for any injury done to the premises (Batson v. London 
%hDol Board (1903), 67 J. P. 457 ; 20 T. L. R. 22 ; 19 Digest 573, 120), 

Entry by mistake on lands not included in the notice to treat is a trespass, although 
locice to treat is subsequently given in respect of such lands (Cardwell v. Midland Rail. Co, 
1904), 21 T. L. R. 22 ; 11 Digest 281, 2101). 

86. The money so to be deposited as last aforesaid shall be paid into the 
Bank in the name and with the privity of the Accountant-Geneial of the 
3ourt of Chancery (a), to be placed to his account there to the credit of the 
parties interested in or entitled to sell and convey the lands so to be entered 
upon, and who shall not have consented to such entry, subject to the control 
md disposition of the said court; and upon such deposit being made the 
3ashier of the Bank shall give to the promoters of the undertaking, or to the 
party paying in such money by their direction, a receipt for such money 
specifying therein for what purpose and to whose credit the same shall have 
been paid in. 

(a) Now the Accountant-General of the Supreme Court (Supreme Court of Judicature 
(Consolidation) Act, 1925, s. 133 ; 4 Halsbuiy’s Statutes 183). 

87. The money so deposited as last aforesaid shall remain in the Bank, by 
way of security to the parties whose lands shall so have been entered upon 
for the performance of the condition of the bond to be given hy the promoters 
of the undertaking, as hereinbefore mentioned, and the same may, on the 
application by petition of the promoters of the undertaking, be ordered to 
be invested in Bank annuities or Government securities, and accumulated ; 
and upon the condition of such bond being fully performed it shall be lawful 
for the Court of Chancery, upon a like application, to order the money so 
deposited, or the funds in which the same shall have been invested, together 
with the accumulation thereof, to be repaid or transferred to the promoters 
of the undertaking, or if such condition shall not he fully performed it shall 
be lawful for the said court to order the same to be applied, in such manner as 
it shall think fit, for the benefit of the parties for whose security the same shall 
so have been deposited (a). 

(a) On proof that the condition of the bond ha,s "been fulfilled by payment to tke party 
to whom it was given, and that it has been delivered up to the promoters, the promoters 
are entitled upon petition hy themselves and the obligee of the bond, to have the deposit 
paid out to them without showing that payment of the purchase-money of the land has 
been made to the persons really entitled to it (Ex parte Midland Rail. Co., [1904] 1 Ch. 61 ; 
11 Digest 222, 1073). 

88. If at any time the company be unable, by reason of the closing of the 
office of the Accountant-General of the Court of Chancery, to obtain his 
authority in respect of the payment of any sum of money so authorised to 
be deposited in the Bank by way of security as aforesaid, it shall be lawful 
for the company to pay into the Bank to the credit of such party or matter 
as the case may require (subject nevertheless bo being dealt with as hereinafter 
provided, and not otherwise,) such sum of money as the promoters of the 
undertaking shall, by some writing signed by their secretary or solicitors for 
the time being addressed to the Bank in that behalf, request, and upon any 
such payment being made the cashier of the Bank shall give a certificate 
thereof ; and in every such case, within ten days after the re-opening of the 
said Accountant-Generars office, the solicitor for the promoters of the under- 
taking shall there bespeak the direction for the payment of such sum into the 
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Section 88. name of tlie Accountant-General, and upon production of such direction at 

the Bank of England the money so previously paid in shall be placed to the 

credit of the said Accountant-General accordingly, and the receipt for the 
said payment be given to the party making the same in the usual way, for 
the purpose of being filed at the Report Oifiice, 

Penalty on the 89 . If the promoters of the undertaking or any of their contractors shall, 
thJundlrta^g except as aforesaid, wilfully (a) enter upon and take possession of any lands 
which shall he required to he purchased or permanently used for the purposes 
consent before of the special Act, without such consent as aforesaid, or without having made 
pnrSase°^ such payment for the benefit of the parties interested in the lands or such 
money. deposit by way of security as aforesaid, the promoters of the undertaking 
shall forfeit to the party in possession of such lands the sum of ten pounds, 
over and above the amount of any damage done to such lands by reason of 
such entry and taking possession as aforesaid, such penalty and damage 
respectively to he recovered before two justices (6) ; and if the promoters of 
the undertaking ox their contractors shall, after conviction in such penalty 
as aforesaid, continue in unlawful possession of any such lands, the promoters 
of the undertaking shall be liable to forfeit the sum of twenty-five pounds for 
every day they or their contractors shall so remain in possession as aforesaid, 
such penalty to be recoverable by the party in possession of such lands, with 
costs, by action in any of the superior courts : Provided always, that nothing 
herein contained shall be held to subject the promoters of the undertaking 
to the payment of any such penalties as aforesaid, if they shall bon^ fide and 
without collusion have paid the compensation agreed or awarded to be paid in 
respect of the said lands to any person whom the promoters of the undertaking 
may have reasonably believed to be entitled thereto, or shall have deposited 
the same in the Bank for the benefit of the parties interested in the lands, or 
made such deposit by way of security in respect thereof as herein-before 
mentioned, although such person may not have been legally entitled thereto. 

(а) This does not include an entry under a mistaken belief of right {Steele y. Midland 
Mail. Oo. (1869), 34 J. P. 602 j 21 L. T. 387). See also Hutchinson v. Manchester ^ Mwry, 
and Mossendale Bail. Oo. (1846), 15 M. & W. 314 ; 16 L. J. Ex. 293. 

(б) See s. 136, post, p. 4l62. 

De^on of 90 . On the trial of any action for any such penalty as aforesaid the decision 
concave as to of ^he justices under the provision hereinbefore contained shall not be held 
conclusive as to the right of entry on any such lands by the promoters of the 
undertaking. 

Proceedings in 91 . If in any case in which, according to the provisions of this or the special 
-^ct, or any Act incorporated therewith, the promoters of the undertaking 
authorised to enter upon and take possession of any lands required for 
the purposes of the undertaking, the owner or occupier of any such lands or 
any other person refuse to give up the possession thereof, or hinder the 
promoters of the undertaking from entering upon ox taking possession of the 
same, it shall be lawful for the promoters of the undertaking to issue their 
warrant to the sheriff to deliver possession of the same to the person appointed 
in such warrant to receive the same, and upon the receipt of such warrant 
the shexifi shall deliver possession of any such lands accordingly ; and the 
costs accruing by reason of the issuing and execution of such warrant, to be 
settled by the sheriff, shall he paid by. the person refusing to give possession ; 
and the amount of such costs shall be deducted and retained by the promoters 
of the undertaking from the compensation, if any, then payable by them to 
such party, or if no such compensation be payable to such party, or if the same 
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be less than the amount of such costs, then such costs, or the excess thereof Section ^1. 

beyond such compensation, if not paid on demand, shall he levied by distress, 

and upon application to any justice for that purpose he shall issue his warrant 
accordingly (a). 

(a) The aid of the sheriff is not necessary unless the entry is actually resisted (Tiverton, 
etc. Tiail. Oo. v. Loosemore). See also In re Way and London United Tfamvmys, Ltd. 

( 1908), 125 L, T. jr 0 . 594, the facts of which are set out at p. 41 11, ante ; Piggott v. Middlesex 
C. G., [1909] 1 Ch. 134 ; 72 J. P. 461 ; 31 Digest 430, 575L 

92 {a). Parties not to he required to sell fart of a house, etc. 

(a) This section is excluded from those incorporated into orders for the compulsory 
purchase of land made imder sections 160, 161 and Sched. VI. of L. G. A., 1933, ante, 
pp. 978 — 988, 1263 ; for the substituted section, see ante, p. 1263, which reads as follows : — 

“ Ko person shall be required to sell a part only of any house, building or manufactory, 
or of any land which forms part of a park or garden belonging to a house, if he is 
w illin g and able to sell the whole of the house, building or manufactory, park or garden, 
unless the tribunal by whom compensation is to be assessed determine that, in the 
case of a house, building or manufactory, such part as is proposed to be taken can be 
taken without material detriment to the bouse, building or manufactory, or, in 
the case of a park or garden, that such part as aforesaid can be taken without seriously 
affecting the amenity or convenience of the house, and, if the tribunal so determine, 
compensation shall be awarded in respect of the severance of the part so proposed 
to he taken in addition to the value of that part, and thereupon the person interested 
shall be required to sell to the local authority that part of the house, building, 
manufactory, park or garden.” 

A similar provision is inserted in the Development and Road Improvement Punds Act, 

1909, Sched., r. (4), post ; the Public Works Facilities Act, 1930, Sched. I., Pt. II., 2 ; 

Vol. V. and 23 Halsbury’s Statutes 777 ; the Agiioultnral Land (Utilisation) Act, 1931, 
s. 3, Sched. I.j’Pt. I. ; Vol. V. and 24 HaJshuiy’s Statutes 52, 66 ; the Town and Country 
Planning Act, 1932, s. 25 (2), Sched. III., anie, pp. 1951, 1903 ; the Special Areas (Develop- 
ment and Improvement) Act, 1934, s. 4, Sched. III. ; 27 Halsbury’s Statutes 829, 834 ; 
the Housing Act, 1936, Sched. I., 8, ante, p. 1776 ; and the Air l^avigation Act, 1936, 

Sched. I, ; 29 H^hury’s Statutes 840. 

House includes curtilage and garden {Qrosvenor v. HampsteaA Junction Pail. Co. 

(1857), 1 De G. & J. 446 ; 21 J. P. 547 ; 11 Digest 180, 674 ; Governors of St. Thomas's 
Hospital V. Charing Cross Rail. Go. (1861), 25 J. P. 771 ; 30 L. J. Ch. 395 ; 11 Digest 
163, 417). In one case it was held that a paddock was part of a house within this section 
(Barn-es v. Southsea Rail. Co. (1884), 27 Ch. D. 536). So, also, two houses which com- 
municated internally, and were used as one (Seigenberg v. Metropolitan District Bail. Co. 

(1883), 49 L. T. 554 ; 32 W. R. 333). But not two bouses at one of which a manufacture 
is carried on, and at the other of which, in another street, the goods are sold (Benington 
Y. Metropolitan Board of Works (1886), 50 J. P. 740 ; 54 L. T. 837). See Reddin v. Metro^ 
politan Board of Works (1862), 4 De G. F. & J. 532 ; 27 J. P. 4 ; 11 Digest 182, 697. A 
structure built at one time and architecturally one building although divided by party 
walls into fourteen parts let separately is one building within this section (Greswolde- 
Williams v. Hewcastle-upon-Tyne Corporation (1927), 92 J. P. 13 ; 26 L. G. R. 26). If a 
structure was a building witlun s. 92, it was immaterial whether if part is acquired the 
remainder will be of less or equal value after truncation (ibid.). The acceptance by a 
company’s solicitor of a notice under this section to take property, which the company is 
not compeDahle to take is not binding on the company (Treadwell v. L. dh S. W. Rail. Oo. 

(1884), 54 L. J. Ch. 565 ; 42 Digest 70, 624), As to what is a manufactory, see Richards 
V. Swansea Improvement and Tramways Co. (1878), 9 Ch. D. 425 ; 43 J. P. 174 ; 11 Digest 
178, 662 ; Brook v. Manchester, Sheffield and Lincolnshire Bail. Go., [1895] 2 Ch. 571. 

The case of Richards v. Swansea Improvement and Tramways Co., supra, was considered 
in Regent's Canal and Docks Co. y. London C. G., [1912] 1 Ch. 583 ; 76 J. P. 363, where 
it was held that the words “ other building ” mean other building in the nature of a 
house, although in ordinary language it would not be described as a house. They do not 
include the entire undertaking of a canal and dock company. The test whether the 
undertakers are compellable to take along with a garden, stables, etc., for which they 
have given notice to treat, a house enjoyed therewith but separated therefrom by a road, 
is whether the garden, stables, eto., would have passed by a conveyance of the house simply 
[Rerford v. Seacombe Rail. Co. (1888), 57 L. J. Qh. 270 ; 62 J. P. 487 ; Allhusen v. Ealing 
and South Harrow Rail. Co. (1898), 78 L. T. 396 ; 46 W. R. 483 ; 11 Digest 181, 594; 

Low V. Staines Reservoirs Joint Committee (1900), 64 J. P. 212 ; 11 Digest 180, 672). A 
notice referriog to one tenement and part of anoier tenement, but abandoned altogether 
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when the owner demands that the whole of the other tenement shall he taken, cannot be 
treated as still existing in respect of the first-mentioned tenement [Thompson v. Tottenham 
and Forest Gate Mail. Co. (1892), 57 J. P. 181 ; 67 L. T. 416). On receipt of a counter- 
notice under this section, a notice to treat may be withdrawn, and thereupon the pro- 
moters of the undertaking will be put in the same position as if no notice to treat had 
ever been given by them. They may issue fresh notice to treat, and withdraw that also 
with the like result, as often as counter-notice is given (Ashton Vale Iron Co. v. Bristol 
Corporation, [1901] 1 Ch. 591 ; 11 Digest 173, 509). A notice under this section may be 
given even after notice of claim has been made in answer to the notice to treat, and after 
prolonged negotiations as to such claim (Lavers v. London C. G. (1905), 69 J. P. 362; 
93 L. T. 233 ; Pollard v. Middlesex G. G. (1906), 71 J. P. 85 ; 11 Digest 183, 615). And 
a notice imder this section may even be given after the surveyors on both sides have 
agreed on the compensation under the notice to treat (Pollard v. Middlesex C. 0. (1906), 
71 J. P. 85 ; 95 L. T. 870 ; 11 Digest 183, 615). When on the compulsory sale of part 
of a property the ovuer may require the promoters to purchase the whole and does so, 
this does not constitute a compulsory sale of the whole so as to entitle the owner to the 
extra allowance for compulsorv sale (Jervis v. Newcastle and Gateshead Water Go. (1897), 
13 r. L. R. 14, 312). 

In issuing Provisional Orders under s. 176 of the P. H. A., 1875 (now repealed), for the 
compulsory purchase of lands by local authorities, the L. G. B. and IVT. of H. have declined 
to insert any provision releasing the authority from their obligation to purchase whole 
properties if so required under this section, but in recent legidation it has, in cases of 
compulsory purchase by local authorities, in many cases been left to the arbitrator to 
decide whether part of a building can be severed without material detriment to the 
remainder, and if he so decides, an owner cannot insist on the whole being taken (see 
supra). 

And with respect to small portions of intersected land, he it enacted as 
follows {a ) : 

(a) Bee Genders v. L. C. G., [1915] 1 Ch. 1 ; 79 J. P. 121 ; 11 Digest 178, 503, a case 
which arose on the construction of a special Act which enabled the L. C. C. to acquire part 
of any property but so as not to interfere with the main structure of any house or building. 

93. If any lands, not being situate in a town (a) or built upon, shall be so 
cut through and divided by the works as to leave, either on both sides ox on 
one side thereof, a less quantity of land than half a statute acre, and if the 
owner of such small parcel of land require the promoters of the undertaking 
to purchase the same along with the other land required for the purposes of 
the special Act, the promoters of the undertaking shall purchase the same 
accordingly, unless the owner thereof have other land adjoining to that so 
left into which the same can be thrown, so as to be conveniently occupied 
therewith ; and if such owner have any other land so adjoining, the promoters 
of the undertaking shall, if so required by the owner, at their own expense, 
throw the piece of laud so left into such adjoining land, by removing the 
fences and levelling the sites thereof, and by soiling the same in a suficient 
and workmanlike manner. 

(a) Falhner v. Somerset and Dorset Mail. Co. (1873), L. R. 16 Eq. 458 ; 11 Digest 181, 
586. See L. <h 8. W. Mail. Co. v. Blachmore (1870), L. R. 4 H. L. CIO ; 11 Digest 284, 
2125 ; Carington v. Wycombe Rail. Go. (1868), 3 Ch. App. 377 ; 1 1 Digest 287, 2150, 

94* If any such land shall be so cut through and divided as to leave on 
either side of the works a piece of land of less extent than half a statute acre, 
or of less value than the expense of making a bridge, culvert, or such other 
communication between the land so divided as the promoters of the under- 
taking are, under the provisions of this or the special Act, or any Act incor- 
porated therewith, compellable 'to make, and if the owner of such lands (a) 
have not other lands adjoining such piece of land, and require the promoters 
of the undertaking to make such communication, then the promoters of the 
undertaking may require such owner to sell to them such piece of land ; and 
any dispute as to the value of such piece of land, or as to what would be the 
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expense of making such cominmiication, shall be ascertained as herein provided Section 94. 
for cases of disputed compensation ; and on the occasion of ascertaining the 
value of the land required to be tahen for the purposes of the works the jury 
or the arbitrators, as the case ma 7 / be, shall, if required by either party, 
ascertain by their verdict or award the value of any such severed piece of 
land, and also what would be the expense of making such communication. 

(«) Whether situate in a to’v\Ti or elsewhere (Eastern Counties, etc. Eail. Cos. v. Marriage 
(1860), 9 H. L. Cas. 32 ; 11 Digest 106, 29). 

And with respect to copyhold lands, be it enacted as follows [a) : Copyhold. 

(a) It may be noticed here that by the Law of Property Act, 1922, all copyhold and 
customary tenure is abolished and all copyhold lands are enfranchised subject to com- 
pensation. See that Act printed at 3 Halsbury’s Statutes 633. Ss. 95 — 98, vrhich dealt 
with copyhold lands, are accordingly omitted. 

sis si! s{i 

And with respect to any such lands being common or waste lands, be it Commoti lands. 
enacted as follows (a) : 

(a) This part of the Act has been amended in some important particulars by the Common- 
able Rights Compensation Act, 1882, post, p. 4622. 

Commonable rights in respect of copyhold land, enfranchised by the Law of Property 
Act, 1922, are expressly saved by Sched. XII., para. (4), ibid. 

99. The compensation in respect of the right in tbe soil of any lands subject Compensation 
to any rights of common shall be paid to the lord of the manor, in case he ian(&?where 
shall be entitled to the same, or to such party, other than the commoners, as etc 
shall be entitled to such right in the soil ; and the compensation in respect of how to be * 
all other commonable and other rights in or over such lands, including therein ‘ 

any commonable or other rights to which the lord of the manor may be entitled 
other than his right in the soil of such lands, shall be determined and paid 
and applied in manner hereinafter provided with respect to common lands 
the right in the soil of which shall belong to the commoners ; and upon 
payment or deposit in the Eank of the compensation so determined all such 
commonable and other rights shall cease and be extinguished. 

100. Upon payment or tender to the lord of the manor, or such other party Lord of the 
as aforesaid, of the compensation which shall have been agreed upon or to^the 
determined in respect of the right in the soil of any such lands, or on deposit 

thereof in the Bank in any of the cases hereinbefore in that behalf provided, taMn??, on 
such lord of the manor, or such other party as aforesaid, shah convey such p^iSSion^f^' 
lands to the promoters of the undertalang, and such conveyance shaU have hi interest, 
the effect of vesting such lands in the promoters of the undertaking, in like 
manner as if such lord of the manor, or such other party as aforesaid, had been 
seised in fee simple of such lands at the time of executing such conveyance ; 
and in default of such conveyance it shall he lawful for the promoters of the 
undertaking, if they think fit, to execute a deed poll, duly stamped, in the Deed pou to be 
manner hereinbefore provided in the case of the purchase of lands by them, 
and thereupon the lands in respect whereof such last-mentioned compensation 
shall have been deposited as aforesaid shall vest absolutely in the promoters 
of the undertaking, and they shall be entitled to immediate possession thereof, 

' subject nevertheless to the commonable and other rights theretofore affecting 
the same, until such rights shall have been extinguished by payment or deposit 
of the compensation for the same in manner hereinafter provided. 
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Section 101. 101. The compensation to be paid with respect to any such lands, being 

common lands, or in the nature thereof, the right to the soil of which shall 

belong to the commoners, as well as the compensation to be paid for the 
no^t'^heTd S a coJ^Dionable and other rights in or over common lands the right in the soil 
manor, how-to whereof shall not belong to tbe commoners, other than the compensation to 
be ascertained. manor, or other party entitled to the soil thereof, in respect of 

his right in the soil thereof, shall (a) be determined by agreement between the 
promoters of the undertaking and a committee of the parties entitled to 
commonable or other rights in such lands, to be appointed as next hereinafter 
mentioned. 

(a) Nevertheless an agreetnent entered into for the determination of the compensation 
otherwise than as hereinafter provided is valid and may be enforced (Bee v. Stajford and 
TJttoxeter Rail. Co. (1875), 23 W. R. 863 ; 11 Digest 39, 545). 

A meeting oZ 102. It shall be lawful for the promoters of the undertaking to convene a 
inte?^d*tobe meeting of the parties entitled to commonable or other rights over or in such 
lands to be held at some convenient place in the neighbourhood of the lands, 
for the purpose of their appointing a committee (a) to treat with the promoters 
of the undertaking for the compensation to he paid for the extinction of such 
commonable or other rights ; and every such meeting shall be called by public 
advertisement, to be inserted once at least in two consecutive weeks in some 
newspaper circulating in the county or in the respective counties and in the 
neighbourhood in which such lands shall be situate, the last of such insertions 
being not more than fourteen nor less than seven days prior to any such meet- 
ing ; and notice of such meeting shall also, not less than seven days previous 
to the holding thereof, be affixed upon the door of the parish church where 
such meeting is intended to be held, or if there be no such church some other 
place in the neighbourhood to which notices are usually affixed ; and if such 
lands be parcel or holden of a manor, a like notice shall be given to the lord 
of such manor. 

(a) The oouit has no jurisdiction to inquire whether the committee are properly con- 
stituted. It is sufficient that it is a de facto committee {Salmon v. Edwards^ [1910] 1 Oh. 
552 ; 74 J. P. 177 ; 11 Digest 40, 556), 


convened. 


Meeting to 
appoint a 
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103. It shall be lawful for the meeting so called to appoint a committee, 
not exceeding five in number, of the parties entitled to any such rights ; and 
at such meeting the decision of the majority of the persons entitled to com- 
monable rights present shall bind the minority and all absent parties. 

104. It shall be lawful for the committee so chosen to enter into an agree- 
ment with the promoters of the undertaking for the compensation to be paid 
for the extinction of such commonable and other rights, and all matters 
relating thereto, for and on behaK of themselves and all other parties interested 
therein ; and all such parties shall be bound by such agreement ; and it shall 
be lawful for such committee to receive the compensation so agreed to be 
paid, and the receipt of such committee, or of any three of them, for such 
compensation shall be an effectual discharge for the same ; and such com- 
pensation, when received, shall be apportioned by the committee among the 
several persons interested therein, according to their respective interests (a), 
but the promoters of the undertaking shall not be bound to see to the appor- 
tionment or to the application of such compensation, nor shall they be liable 
for the misapplicatioh or non-application thereof. 

(a) See FOx v. Amherst (1875), L. R. 20 Eq. 403 ; 11 Digest 39, 646 ; Nash v. Coombs 
(1868), L. E. 6 Bq. 51 j 11 Digest 39, 551. As to apportionment in case the majoritj 
think this provision inadequate, see ss. 15 — 17 of the Inolosure Act, 1854 ; 2 Halsbury’s 
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Statutes 555, 556. Special provisions being thereby made for the apportionment of Note tO 
claims, no action lies for an apportionment {Michards v. De Winton, [1901] 2 Ch. 566 ; 65 Section 

J. P. 696 ; settled on appeal, [1903] 1 Ch. 507 ; 11 Digest 40, 555 ; and see 8ahion v. 

Edtoards, [1910] 1 Ch. 552 ; 74 J. P. 177 ; 11 Digest 40, 556). 

As to the application of compensation money for recreation grounds and field gardens, 
see the Commonable Rights Compensation Act, 1882, s. 3, post, P* 4623. 

105. If upon such committee being appointed they shall fail to agree with 

the promoters of the undertaking as to the amount of the compensation to other c^es” 
be paid as aforesaid, the same shall be determined as in other cases of dis- 
puted compensation. 

106. If, upon being duly convened by the promoters of the undertaking, if no committee 
no efiectual meeting of the parties entitled to such commonable or other the^amomt^to 
rights shall take place, or if, taking place, such meeting fail to appoint such 
committee, the amount of such compensation shall be determined by a 
surveyor, to be appointed by two justices, as hereinbefore provided in the 

case of parties who cannot be found. 

107. Upon payment or tender to such committee, or any three of them, or Upon payment 
if there shall be no such committee then upon deposit in the Bank in the 

manner provided in the like case of the compensation which shall have been 
agreed upon or determined in respect of such commonable or other rights, 
it shall be lawful for the promoters of the undertaking, if they think ht, to 
execute a deed poll, duly stamped, in the manner hereinbefore provided in 
the case of the purchase of lands by them, and thereupon the lands in respect 
of which such compensation shall have been so paid or deposited shall vest 
in the promoters of the undertaking freed and discharged from all such 
commonable or other rights, and they shall be entitled to immediate possession 
thereof (a) ; and it shall be lawful for the Court of Chancery, by an order to 
be made upon petition, to order payment of the money so deposited to a 
committee to be appointed as aforesaid, or to make such other order in respect 
thereto, for the benefit of the parties interested, as it shall think fit. 

{a) Compliauce with these provisions is a condition precedent to the right to interfere 
with the rights of the commoners, and if the rights of any commoner are disturbed before 
such compliance he may maintain an action {St<meham y.L. B. and S. C. Rail. Oo. (1871), 

L. R. 7 Q. B. 1 ; 11 Digest 39, 543). 

And with respect to lands subject to mortgage, be it enacted as follows (a) : zandsin 

mortgage, 

{a) As to equitable mortgagees and their rights, see Martm v. L. 0, and D. Rail. Co. 

(1866), 1 Ch. App. 501 ; 11 Digest 274, 2019 ; R. v. Middlesex {Cleric of the Peace of), 

[1914] 3 K. B. 259 ; 79 J. P. 7, and ante, p. 4112. As to a mortgagee’s rights when 
promoters have obtained possession without notice to him, see Cooke v. London 0. G., 
p. 4150, post. 

108. It shall be lawful for the promoters of the undertaking to purchase Power to 
or redeem the interest of the mortgagee of any such lands which may be morSages. 
required for the purposes of the special Act, and that whether they shall have 
previously purchased the equity of redemption of such lands ox not, and 
whether the mortgagee thereof be entitled thereto in his own right or in 

trust for any other party, and whether he be in possession of such lands by 
virtue of such mortgage or not, and whether such mortgage affect such lands 
solely, or jointly with any other lands not required for the purposes of the 
special Act ; and in order thereto the promoters of the undertaking may pay 
or tender to such mortgagee the principal and interest due on such mortgage, 
together with his costs and charges, if any, and also six months additional 
interest, and thereupon such mortgagee shall immediately convey his interest 
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Section 108. in the lands comprised in such, mortgage to the promoters of the undertaking, 

or as they shall direct ; or the promoters of the undertaking may give notice 

in writing to such mortgagee that they will pay off the principal and interest 
due on such mortgage at the end of six months, computed frorn the day of 
giving such notice ; and if they shall have given any such notice, or if the 
part/ entitled to the equity of redemption of any such lands shall have given 
six months notice of his intention to redeem the same, then at the expiration 
of either of such notices, or at any intermediate period, upon payment or 
tender by the promoters of the undertaking to the mortgagee of the principal 
money due on such mortgage, and the interest which would become due at 
the end of six months from the time of giving either of such notices, together 
with his costs and expenses, if any, such mortgagee shall convey or release 
his interest in the lands comprised in such mortgage to the promoters of the 
undertaking, or as they shall direct (a). 

(a) Interest is payable under tbis section from the time when possession might have heen 
taken if a good title could be shown. In the case of land subject to mortgage interest is 
payable by the vendor to the mortgagee in lieu of notice (Spencer-Bell to L. d? S. W. Bail. 
Co. (1885), 33 W. R. 771 ; 11 Digest 275, 2023). 
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109 . If, in either of the cases aforesaid, upon such payment or tender any 
mortgagee shall fail to convey or release his interest in such mortgage as 
directed by the promoters of the undertaking, or if he fail to adduce a good 
title thereto to their satisfaction, then it shall be lawful for the promoters of 
the undertaking to deposit in the Banlc, in the manner provided by this Act 
in like cases, the principal and interest, together with the costs, if any, due^ 
on such mortgage, and also, if such payment be made before the expiration 
of six months notice as aforesaid, such further interest as would at that time 
become due ; and it shall be lawful for them, if they think fit, to execute a 
deed poll, duly stamped, in the manner hereinbefore provided in the case of 
the purchase of lands by them ; and thereupon, as well as upon such convey- 
ance by the mortgagee, if any such be made, all the estate and interest of such 
mortgagee, and of aU persons in trust for him, or for whom he may be a trustee, 
in such lands, shall vest in the promoters of the undertaking, and they shall 
be entitled to immediate possession thereof in case such mortgagee were 
himself entitled to such possession. 


Sum to be paid 110 . If any such mortgaged lands shall be of less value than the principal, 
Sceeds interest, and costs secured thereon, the value of such lands, or the compensa- 
lanUs made by the promoters of the undertaking in respect thereof, shall 

be settled by agreement between the mortgagee of such lands and the party 
entitled to the equity of redemption thereof on the one part, and the pro- 
moters of the undertaking on the other part ; and if the parties aforesaid 
fail to agree respecting the amount of such value or compensation, the same 
shall be determined as in other cases of disputed compensation ; and the 
amount of such value or compensation, being so agreed upon or determined, 
shall be paid by the promoters of the undertalang to the mortgagee, in 
satisfaction of his mortgage debt, so far as the same will extend ; and upon 
payment or tender thereof the mortgagee shall convey or release all his 
interest in such mortgaged lands to the promoters of the undertaking, or as 
they shall direct. 


neposit of sucb 111 . If upon such payment or tender as aforesaid being made any such 
reSseJon mortgagee fail so to convey his interest in such mortgage, or to adduce a good 
tender. title thereto to the satisfaction of the promoters of the undertaking, it shall 
be lawful for them to deposit the amount of such value or compensation in 
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tke Bank, in the manner provided by this Act in like cases ; and every such Section 111. 

payment or deposit shall be accepted by the mortgagee in satisfaction of his 

mortgage debt, so far as the same will extend, and shall be a full discharge 
of such mortgaged lands from all money due thereon ; and it shall be lawful 
for the promoters of the undertaking, if they think fit, to execute a deed poll, 
duly stamped, in the manner hereinbefore provided in the case of the purchase 
of lands by them ; and thereupon such lands, as to all such estate and interest 
as were then vested in the mortgagee, or any person in trust for him, shall 
become absolutely vested in the promoters of the undertaking, and they 
shall be entitled to immediate possession thereof in case such mortgagee 
were himself entitled to such possession ; nevertheless all rights and remedies 
possessed by the mortgagee against the mortgagor, by virtue of any bond or 
covenant or other obligation, other than the right to such lands, shall remain 
in force in respect of so much of the mortgage debt as shall not have been 
satisfied by such payment or deposit. 

112 . If a part only of any such mortgaged land be required for the purposes Sum to te paid 
of the special Act, and if the part so required be of less value than the principal of^mor^aged ^ 
money, interest, and costs secured on such lands, and the mortgagee shall not 

consider the remaining part of such lands a sufficient security for the money 
charged thereon, or be not willing to release the part so required, then the 
value of such part, and also the compensation (if any) to be paid in respect 
of the severance thereof or otherwise, shall be settled by agreement between 
the mortgagee and the party entitled to the equity of redemption of such land 
on the one part, and the promoters of the undertaking on the other ; and if 
the parties aforesaid fail to agree respecting the amount of such value or 
compensation the same shall be determined as m other cases of disputed 
compensation; and the amoimt of such value or compensation, being so 
agreed upon or determined, shall be paid by the promoters of the undertaking 
to such mortgagee (a) in satisfaction of his mortgage debt, so far as the same 
will extend ; and thereupon such mortgagee shall convey or release to them, 
or as they shall direct, all his mterest in such mortgaged lands the value 
whereof shall have been so paid ; and a memorandum of what shall have been 
BO paid shall be indorsed on the deed creating such mortgage, and shall be 
signed by the mortgagee ; and a copy of such memorandum shall at the same 
time (i£ required) be furnished by the promoters of the undertaking, at their 
expense, to the party entitled to the equity of redemption of the lands com- 
prised in such mortgage deed. 

(a) An arbitrator cannot determine that the money should be paid to any one other 
than the naortgagee (Ex^arte Strabane JR, D. €, {No. 1), [1910] 1 1. R. 135 ; 11 Digest 

113. If upon payment or tender to any such mortgagee of the amount of Deposit of such 
the value or compensation so agreed upon or determined such mortgagee 

shall fail to convey or release to the promoters of the undertaking, or as they tender, 
shall direct, his mterest in the lands in respect of which such compensation 
shall so have been paid or tendered, or if he shall fail to adduce a good title 
thereto to the satisfaction of the promoters of the undertaking, it shall be 
lawful for the promoters of the undertaking to pay the amount of such value 
or compensation into the Bank, in the manner provided by this Act in the 
case of moneys required to be deposited in such Bank ; and such payment or 
deposit shall be accepted by such mortgagee in satisfaction of his mortgage 
debt, so far as the same will extend, and shall be a full discharge of the portion 
of the mortgaged lands so required from ah money due thereon ; and it shall 
be lawful for tbe promoters of the undertaking, if they think fit, to execute a 
deed poll, duly stamped, in the manner hereinbefore provided in the case of 



4.146 The Lands Clauses Consolidation Act, 1845. 

Section IIB. the purchase of lands hj them ; and thereupon moh lands shall become 

absolutel 7 vested in the promoters of the undertaking, as to all such estate 

and interest as were then vested in the mortgagee, or any person in trust for 
him, and in case such mortgagee were himself entitled to such possession 
they shall be entitled to immediate possession thereof nevertheless every 
such mortgagee shall have the same powers and remedies for recovering or 
compelling payment of the mortgage money, or the residue thereof, (as the 
case may be,) and the interest thereof respectively, upon and out of the 
residue of such mortgaged lands, or the portion thereof not required for the 
purposes of the special Act, as he woxild otherwise have had or been entitled 
to for recovering or compelling payment thereof upon or out of the whole of 
the lands originally comprised in such mortgage. 
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114* Provided always, that in any of the cases hereinbefore provided with 
respect to lands subject to mortgage, if in the mortgage deed a time shall 
have been limited for payment of the principal money thereby secured, and 
under the provisions hereinbefore contained the mortgagee shall have been 
required to accept payment of his mortgage money, or of part thereof, at a 
time earlier than the time so limited, the promoters of the undertaking shall 
pay to snch mortgagee, in addition to the sum which shall have been so paid 
ofi, all such costs and expenses as shall be incurred by such mortgagee in 
respect of or which shall he incidental to the re-investment of the sum so 
paid ofi, such costs, in case of difference, to be taxed, and payment thereof 
enforced, in the manner herein provided with respect to the cost of convey- 
ances ; and if the rate of interest secured by such mortgage he higher than 
at the time of the same being so paid off can reasonably be expected to be 
obtained on re-investing the same, regard being had to the then current rate 
of interest, such mortgagee shall be entitled to receive from the promoters 
of the undertaking, in addition to the principal and interest hereinbefore 
provided for, compensation in respect of the loss to be sustained by him by 
reason of his mortgage money being so prematurely paid off, the amount of 
such compensation to be ascertained, in case of difference, as in other cases of 
disputed compensation ; and until payment or tender of such compensation 
as aforesaid the promoters of the undertaking shall not he entitled, as against 
such mortgagee, to possession of the mortgaged lands under the provision 
hereinbefore contained (a). 

(a) The promoters will be restrained by injunction from proceeding until the vaJue of 
the mortgagee’s interest has been ascertained and paid or secured (Ranhen v. Bast an^ 
West India Docks (1849), 12 Beav. 298 ; 19 L. L Ch. 153). 

Iten t‘c7uir ges. And with respect to lands charged with any rent service, rent-charge, or 
chief or other rent, or other payment or incumbrance not hereinbefore pro- 
vided for, be it enacted as follows : 

Oonsideratioii 115. If any difference shall arise between the promoters of the undertaking 
reie^e^^iaSds entitled to any such charge upon any lands required to he taken 

purposes of the special Act, respecting the consideration to be paid 
for the release of such lands therefrom, or from the portion thereof affecting 
the lands required for the purposes of the special Act, the same shall be 
determined as in other cases of disputed compensation. 

116* part only of the lands charged with any such rent service, rent- 
cUarSa, charge, chief or other rent, payment, or incumbrance, be required to he taken 
for the purposes of the special Act, the apportionment of any such charge 
may be settled by agreement between the party entitled to such charge and 
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tke owner of the lands on the one part, and the promoters of the undertaking 
on the other part, and if such apportionment be not so settled b7 agreement 
the same shall be settled by two justices ; but if the remaining part of the 
lands so jointly subject be a sufficient security for such charge, then, with 
consent of the owner of the lands so jointly subject, it shall be lawful for the 
party entitled to such charge to release therefrom the lands required, on 
condition or in consideration of such other lands remaining exclusively subject 
to the whole thereof. 

117 . Upon payment or tender of the compensation so agreed upon or 
determined to the party entitled to any such charge as aforesaid, such party 
shall execute to the promoters of the undertaking a release of such charge ; 
and if he fail so to do, or if he fail to adduce good title to such charge, to the 
satisfaction of the promoters of the undertaking, it shall he lawful for them to 
deposit the amount of such compensation in the Bank, in the manner herein- 
before provided in like cases, and also, if they think fit, to execute a deed poll, 
duly stamped, in the manner hereinbefore provided in the case of the purchase 
of lands hy them, and thereupon the rent service, rent-charge, chief or other 
rent, payment or incumbrance or the portion thereof in respect whereof such 
compensation shall so have been paid, shall cease and be extinguished. 

118 . If any such lands be so released from any such charge or incumbrance 
or portion thereof, to which they were subject jointly with other lands, such 
last-mentioned lands shall alone be charged with the whole of such charge, 
or with the remainder thereof, as the case may be, and the party entitled to 
the charge shall have all the same rights and remedies over such last-mentioned 
lands, for the whole or for the remainder of the charge, as the case may be, 
as he had previously over the whole of the lands subject to such charge ; and 
if upon any such charge or portion of charge being so released the deed or 
instrument creating or transferring such charge be tendered to the promoters 
of the undertaking for the purpose, they or two of them shall suhscrihe, or if 
they be a corporation shall affix their common seal to a memorandum of 
such release endorsed on such deed or instrument, declaring what part of 
the lands originally subject to such charge shall have been purchased by 
virtue of the special Act, and if the lands be released from part of such charge, 
what proportion of such charge shall have been released, and how much 
thereof continues payable, or if the lands so required shall have been released 
from the whole of such charge, then that the remaining lands are thence- 
forward to remain exclusively charged therewith ; and such memorandum 
shall be made and executed at the expense of the promoters of the under- 
taking, and shall be evidence in all courts and elsewhere of the facts therein 
stated, but not so as to exclude auy other evidence of the same facts. 

And with respect to lands subject to leases, he it enacted as follows : 

119 . If any lands shall be comprised in a lease for a term of years 
unexpixed, part only of which lands shall he required for the purposes of the 
special Act, the rent payable in respect of the lands comprised in such lease 
shall be apportioned between the lands so required and the residue of such 
lands ; and such apportionment may be settled by agreement between the 
lessor and lessee of such lands on the one part, and the promoters of the 
undertaking on the other part, and if such apportionment be not so settled 
by agreement between the parties such apportionment shall be settled by two 
justices ; and after such apportionment the lessee of such lands shall, as to 
all future accruing rent, be liable only to so much of the rent as shall be so 
apportioned in respect of the lands not required for the purposes of the special 
Act ; and as to the lands not so required, and as against the lessee, the lessor 
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siiall Lave all the same rights and remedies for the recovery of such portion of 
rent as previously to such apportionment he hadfor the recovery of the whole 
rent reserved by such lease ^ and all the covenants, conditions, and agreements 
of such lease, except as to the amount of rent to be paid, shall remain in force 
with regard to that part of the land which shall not be required for the pur- 
poses of the special Act, in the same manner as they would have done in case 
such part only of the land had been included in the lease (oj). 

(a) An interest created by an owner after notice to treat is not a subject for com- 
pensation (Re Marylebone Improvement Act (1871), L. K. 12 Eq^. 389 ; Wilkim v. Birming- 
ham Corporation (1883), 25 Ch. B. 78 ; 48 J. P. 231), even if created in land adjoining the 
land puroliased which may be injurionsly affected (Mercer v. Liverpool, St, Helens ard 
South Lancashire Rail. Co., [1904] A. C. 461 ; 68 J. P. 533 ; 11 Digest 276, 20B8) ; Wilkins 
V. Birmingham Corporation was considered in L, G. O. v. Wilson^ s Executors, [1916] 1 K. B. 
at p. 844 ; 80 J. P. at p. 255. See, however, Cardijf Corporation v. Cook, [1923] 2 Oh. 
115 ; 87 J. P. 90 ; Digest Supp., the facts of which are sot ont at p. 4112, ante. 

Agreement to an apportionment of rent under this section does not preclude the party 
from requiring the whole to be taken (Lavers v. London C. C. (1905), 69 J. P. 362 ; 93 
L. T. 233). 

If reversion to the whole has been acquired by the undertakers by private agreement 
before obtaining their Act they may exercise their compulsory powers afterwards against 
the tenant in respect of part only without the tenant being able to insist on his interest in 
the whole being taken (Stevenson v. North British Rail. Co. (1902), 4 F. (Ct. of Sess.) 244). 

As to the date from which the apportioned rent becomes payable, see Ball v. Graves 
(1886), 18 L. E. Ir. 224. It runs from tbe date of the apportionment {Re Secretary of 
State for War and Hurley* s Contract, [1904] 2 I. E. 354 ; 11 Digest 278, to). 

120. Every such lessee as last aforesaid shall be entitled to receive from 
the promoters of the undertaking compensation for the damage done to him 
in his tenancy by reason of the severance of the lands required from those not ■ 
required or otherwise by reason of the execution of the works. 

121 . If any such lands shall he in the possession of any person having no 
greater interest therein than as tenant for a year or from year to year, and if 
such person be required to give up possession of any lands so occupied by him 
before the expiration of his term or interest therein, he shall be entitled to 
compensation for the value of his unexpired term or interest in suck lands, 
and for any just allowance which ought to be made to him by an incoming 
tenant, and for any loss or injury he may sustain, or if a part only of such 
lands be required, compensation for the damage done to him in his tenancy 
by severing the lands held by him, or otherwise injuriously affecting the same j 
and the amount of such compensation shall be determined by two justices (a), 
in case the parties differ about the same ; and upon payment or tender of the 
amount of such compensation all such persons shall respectively deliver up 
to the promoters of the undertaking, or to the person appointed by them to 
take possession thereof, any such lands in their possession required for the 
purposes of the special Act. 

(a) That is, if the land be taken (R, v. Manchester, Sheffield aoid Lmcolnshire Rail. Co. 
(1854), 4 E. & B. 88 ; 2 V/. Pk. 591 ; 19 Digest 592, 224 ; Knapp v. L. 0. JD. Rail. Co. 
(1863), 32 L. J. Ex. 236 ; 8 L, T. 541 ; 11 Digest 217, 1017) ; but if the lands are hi- 
juriously affected, the proceedings are under s. 68, ante, p, 4125 (R. v. Sheriff of Middlesex 
(1862), 31 L. J. Q, E. 261 ; and see R. v. Stone (1866), L, B. 1 Q. B. 529 ,• 30 J. P. 488 ; 
11 Digest 175, 539 ; Bexley Heath Rail. Go. v. North, [1894] 2 Q. B. 579 ; 58 J. P. 832; 
11 Digest 281, 2093). The complaint need not be made within six months under S. J. A., 
1848, s. 11 ; 11 Halsbury’s Statutes 278 (R. v. Hannay (1877), 44 L. J. M. C. 27 ; 39 J. P. 
634 ; R. V. Edwards, ante, p. 4114). The jurisdiction of the justices is limited to deter- 
noining the amount of the compensation on the basis of the interest alleged by the tenant, 
and does not extend to inquiring whether that interest is his true interest ; but in deter- 
mining the compensation the justices have jurisdiction to inquire, and are bound to 
inquire, whether the claimant has been required to give up possession of the land before 
the expiration of his term or interest, that being a condition precedent to the right to 
compensation (G. N. and City Rail. Go. t. TilleU, [1902] 1 K. B. 874 ; 66 J. P. 742). • 
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Compensation for the residue of a lease whieli will expire in less than a year must be Wot6 tO 
determined by justices under this section, and not by arbitration (i?. v, 0, N. Rail. Go. Section 121. 

(1876), 2 Q. E. D. 151 ; 41 J. P. 197). It is otherwise with regard to the interest of a 

tenant having an agreement for a lease for years void at law, but equivalent to a lease in 
equity {Sweetman v. Metropolitan Rail. Co. (1864), 1 Hem. & 543 ; 22 J. P. 295 ; 

Rogers v. KiTigston-uponMull Dock Co. (1865), 34 L. J. Ch. 165 ; 10 Jur. N. S. 1245 ; 

32 Digest 259, 430 ; In re Kind's Leasehold Estates (1873), L. R. 16 Eq. 521 ; 30 Digest 
344, 28). As to the right of a parent company to claim in respect of land occupied by a 
sub.sidiary company, see Smith, Stone and Knight, Ltd. v. Birmingham Corporation, [1939] 

4 All E. R. 121 ; Digest Supp. 

If a notice to treat be given, but nothing done thereunder, and the lands are afterwards 
taken under s. 85, then the interest of the tenant at the time w%en the lands are so taken is 
to be considered, and not his interest at the time when the notice to treat was given 
{R. V. Kennedy, [1893] 1 Q. B. 533 ; 57 J. P. 346). See Bexley Heath Rail. Co. v. North, 
ante, p. 4148. 

122. If any party, having a greater interest than as tenant at will, claim Where greater 
compensation in respect of any nnexpixed term or interest under any lease or than 
grant of any suck lands, the promoters of the undertaking may require such 
party to produce the lease or grant in respect of which such claim shall be produced* 
made, or the best evidence thereof in his power, and if, after demand made in 
writing by the promoters of the undertaking, such lease or grant, or such best 
evidence thereof, he not produced within twenty-one days, the party so 
claiming compensation shall he considered as a tenant holding only from 
year to year, and be entitled to compensation accordingly. 


123. And be it enacted, that the powers of the promoters of the under- limit of time 
taking for the compulsory purchase or taldng of lands for the purposes of the ^ 

special Act shall not be exercised after the expiration of the prescribed period, 
and if no period be prescribed not after the expiration of three years from the 
passing of the special Act (a). 


(a) It is sufficient if notice to treat is given within the three years. See Salisbury v. 
(r. N. Rail. Co. (1852), 17 Q. B. 840 ; 11 Digest 219, 1039. In computing the time, the 
date on which the special Act received the Royal Assent must be excluded, but the day 
on which the notice to treat is given must be included {Goldsmiths^ Co. v. West Metropolitan 
Rail. Co., [1904] 1 K. B. 1 ; 68 J. P. 41 ; 11 Digest 170, 478). The M. of H. do not ordinarily 
allow a longer period than three years in cases of compulsory purchase. 


And with respect to interests in lands which have by 
to the purchased, be it enacted as follows : 


mistake been omitted interests omitted 
to he ywchased. 


124. If at any time after the promoters of the undertaking shall have 
entered («) upon any lands which under the provisions of this or the special the mdcrt&ig. 
Act, or any Act incorporated therewith, they were authorised to purchase, 
and which shall he permanently required for the purposes of the special Act, inter^ts the 
any party shall appear to be entitled to any estate, right, or interest in or wS-eo/may 
charge afiecting such lands which the promoters of the undertaking shall 
through mistake or inadvertence {b) have failed or omitted duly to purchase or mistake, 
to pay compensation for, then, whether the period allowed for the purchase 
of lands shall have expired or not, the promoters of the undertaking shall 
remain in the undisturbed possession of such lands, provided within six 
months (c) after notice of such estate, right, interest, or charge, in case the 
same shall not be disputed by the promoters of the undertaking, or in case 
the same shall he disputed then within six months after the right thereto shall 
have been finally established by law in favour of the party claiming the 
same, the promoters of the undertaking shall purchase or pay compensation 
for the same, and shall also pay to such party, or to any other party who may 
establish a right thereto, fifil compensation for the mesne profits or interest Mesne profits to 
which would have accrued to such parties respectively in respect thereof 
during the interval between the entry of the promoters of the undertaking 
P.H. — ^VOL. IV. E 
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thereon and the time of the payment of such purchase -money or comjiensation 
by the promoters of the undertaking, so far as such mesne profits or interest 
may be recoverable in law or equity ; and such purchase-money or com- 
pensation shall be agreed on or awarded and paid in like manner as according 
to the provisions of this Act, the same respectively would have^ been agreed 
on. or awarded and paid in case the promoters of the undertaking had pur- 
chased such estate, right, interest, or charge before their entering upon such 
land, or as near thereto as circumstances will admit. 

(a) The mere fact that the promoters have already taken possession of the propeity 
does not preclude them from their statutory right to give notice to treat {Cooke v. Londm 
C. a, [1911] 1 Ch. 604 ; 75 J. P. 309). 

(b) As to what amounts to mistake or inadvertence within the meaning of this section, 
see Martin v. L. C. & B. Rail Co. (1866), 1 Ch. App. 501 ; 11 Digest 274, 2019 ; StreUm 
V. G. ir. and Brentjord Rail. Co. (1870), 5 Ch. App. 751 ; 35 P. 183 ; 11 Digest 216, 
J002 ; Hyde v. ManchesUr Corporation (1852), 16 Jur. 180; Thomas v. Barry Dock and 
Rails. Go. (1889), 5 T. L. R. 360 ; Omagh U. JL>. C. v. Henderson, [1907] 2 }. R. 310 ; 11 
Digest 281, A. As to the effect of the section, see Salisbury {Marquis) v. G. H. Rail. Co. 
(1858), 5 G. B. N. S. 174; 23 J. P. 22; 26 Digest 319, 5/S ; Jolly v. Wimbledon and 
BorM'ng Rail. Co. (1861), 1 B. & 8. 815 ; 26 J. P. 340 ; 11 Digest 282, 2l()(i. 

(c) The six months do not run from a judgment referring the matter to arbitration, but 
from the award in the arbitration (Caledonian Railway v. Davidson, [1903] A. C. 22 ; 11 
Digest 282, 2104). 

It has been held that the corresponding section of the Lands Clauses Consolidation 
(Scotland) Act, 1845, does not apply to cases in which the promoters do not, prior to the 
expiry of the period allowed for compulsory purchase, intend to acquire the omitted estate, 
right, interest or charge {Davidson's Trustees v. Caledonian Rail Co. (1894), 21 R, (Ot. of 
Sess.) 1060). 

125. In estimating the compensation to he given for any such last-mentioned 
lands, or any estate or interest in the same, or for any mesne profits thereof, 
the jury, or arbitrators, or justices, as the case may be, shall assess the same 
according to what they shall find to have been the value of such lands, estate 
or interest, and profits, at the time such lands were entered upon by the 
promoters of the undertaking, and without regard to any improvements or 
works made in the said lands by the promoters of the undertaking, and as 
though the works had not been constructed. 

126. In addition to the said purchase-money, compensation, or satis- 
faction, and before the promoters of the undertaking shall become absolutely 
entitled to any such estate, interest, or charge, or to have the same merged 
or eatiinguished for their benefit, they shall, when the right to any suck 
estate, interest ox charge shall have been disputed by the company, and 
determined in favour of the party claiming the same, pay the full (a) costs 
and expenses of any proceedings at law or in equity for the determination 
OT recovery of the same to the parties with whom any such litigation in respect 
thereof shall have taken place ; and such costs and expenses shall, in case 
the same shall be disputed, be settled by the proper officer of the court in 
which such litigation took place. 

^{a) As between solicitor and client {Hyde v. Manchester Corporation (1862), 12 C. B. 

And with respect to lands acquired by the promoters of the undertaking 
under the provisions of this or the special Act, or any Act incorporated there- 
with, but which shall not be required for the purposes thereof, be it enacted 
as follows (a) : 

(a) As to what are supejfluoius lands, see Betts v. G. E. Rail Go. (1879), 44 J. P. 281 ; 
49 L, J, Ex. 197 ; 11 Digest 285, 2128 ; In re Metropolitan District Rail. Go, and Gosh (1880), 
13 Ch. D. 607 ; 44 J. P. 393 ; 11 Digest 283, 2110 ; Hooper v. Bourne (1879), 6 App. Oas- 1 ; 
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U J. P. 327 ; 11 Digest 283, 2120; L. d6 8. W. Rail. Oo. v. Oamm (1882), 20 Ch. D. Note tO 
562 ; 11 Digest 286, 2141 ; Bobbs v. Midland Mail, Co, (1882), 20 Ch. D. 418 ; 11 Digest Section 126. 

285, 2126 ; Thackwray and 'Young's Contract (1889), 40 Ch. D. 34 ; 40 Digest 151, 1204 ; 

Ray T. Walker, [1892] 2 Q. B. 88 ; 11 Digest 286, 2142 ; Dunkillv. N. E, Mail. Co., [1896] 

1 Ch. 121 ; 60 J. P. 228 ; 11 Digest 286, 2136 ; Broicn v. North British Railway (1906), 

8 F. (Ct. of Sess.) 534 ; 11 Digest 283, j ; In re L, Y. Mail. Co. and Earl of Eerby^s 
Contract (1908), 100 L. T. 44. The vesting of superfluous lands under s. 127 takes place 
by way of conditional limitation and not of forfeiture {Miller v. Wateiford Harbour Com- 
missioners, [1904] 2 I. E. 421 ; 18 Digest 238, i??). 

* si: 5f! 4= sff Hi 

Ss. 127 — 132 are not incorporated into compulsory purchase orders made under the 
L. Gr. A., 1933, see ante, p, 1263, and are accordingly omitted, 

133* Ajid be it enacted, that if the promoters of the undertaking become xjntii compie- 
possessed hy virtue of this or the special Act, or any Act incorporated there- p^omotSf Sail 
with, of any lands charged with the land tax, or liable to be assessed to the deficiency of^^^ 
poor’s rate, they shall from time to time, until the works shall be completed iaad]ta\nd 
and assessed to such land tax or poor’s rate, be liable to make good the ?aused^by lands 
deficiency in the several assessments for land tax and poor’s rate by reason of taken, 
such lands having been taken or used for the purposes of the works ; and 
such deficiency shall be computed accordmg to the rental at which such 
lands, with any building thereon, were valued or rated at the time of the 
passing of the special Act ; and on demand of such deficiency the promoters 
of the undertalnng, or their treasurer, shall pay all such deficiencies to the 
collector of the said assessments respectively ; nevertheless, if at any time Land tax may 
the promoters of the undertaking think fit to redeem such land tax, they may redeemed, 
do so, in accordance with the powers in that behalf given by the Acts for the 
redemption of the land tax (a). 

{a) This section is to have effect as though references to the general rate were substituted 
for the poor rate and as though the amount required to be made good by the promoters 
were in the case of land situated in an urban rating area, one-half of the deficiency in the 
several assessments to the general rate. The assessment on which any payment made by 
the promoters under the section in the test is based is to be inserted in the valuation list 
and any such payment is to be taken into siccount for the purpose of ascertaining the 
proceeds of any rate (E. and V. Act, 1925, s. 2 (7), ante, p. 2123, and see Eailways (Valuation 
for Rating) Act, 1930, s. 20, ante, p. 2328). But the promoters are not liable to be rated 
{London Corporation v. St. Andrew, Eolbom (1867), L. E. 2 C. P. 574). As to this section, 
see EaM London Mail. Co. v. Whitechurdh (1874), L. R. 7 H. L. 81 ; 38 J. P. 484 ; 11 
Digest 108, 48 ; Stratton v. Metropolitan Board of Works (1875), L. E. 10 0. P. 76 ; 39 
J. P. 167. Where the works consisted in making new streets, it was held that the works 
were completed within the meaning of this section when the streets were fully made, 
and such of the lands taken as might be liable to assessment had become assessable, and 
that the deficiency was to be computed from time to time by comparing the assessed value 
at the time of the special Act of the lands taken with the assessed value at the time of 
computation of such of the lands taken as might have again become assessable [Governor, 
etc. of Moor of City of Bristol v. Bristol Corporation (1887), 18 Q. B. D. 549 ; 51 J. P. 676 ; 

11 Digest 108, 50). In the county of London it includes only so much of the general rate 
as represents the poor rate {Islington Borough Counjoil v. London School Board, [1903] 

2 K. B. 354 ; 68 J. P. 35 ; 11 Digest 107, 42). Where a company purchased houses beyond 
the limits of deviation to obtain the withdrawal of opposition by the owners to the passing 
of the special Act, it was held that the deficiency in the poor rate in respect of the houses 
must he made good, and that it was immaterial that some of them were unoccupied 
{Putney Overseers v. L. dk S. W. Rail. Co., [1891] 1 Q. B. 440 ; 55 J. P. 422 ; 11 Digest 
108, SI). For the construction of a similar clause in a local Act, see Burrup v. L. S. W. 

Rail. Co. (1890), 64 L. T. 112 ; 8t. Stephen Churchwardens v. Great Northern <k City 
Mail. Co. (1902), 66 J. P. 373 ; 86 L. T. 390 ; 11 Digest 110, 61. Where the promoters 
of an undertaking took land and pulled down the houses thereon and were c^ed upon 
under this section to make good the deficiency in the rates caused hy their works, it 
was held that they were liable to pay the rates according to the full rateable value of 
the houses and lands taken, notwithstanding the fact that the former owners of some 
of the houses had made agreements with the rating authority of the district under 
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s. 3 of the Poor Bate Assessment and Collection Act, 1869 ; 14 Halshiiry’s Statutes 546 
(rf, s. 11 of the K. and Y. Act, 1925, anie, p. 2142), to pay the rates instead of the occupiers 
subject to a deduction of 25 per cent., and that the promoters were not entitled to make a 
similar deduction {St. Lconardy Shoreditch, Vestry v. London C. C., [1895] 2 Q, B. 104; 
59 J. P. 423 ; 11 Digest 109, 52). It is doubtful whether the section has any application 
at all on a purchase of lands by agreement. See Barony Parish Covncil v. Glasgow School 
(1896), 23 11. (Ct. of Sess.) 221. , , . . r -rr 

This section does not apply to lands acquired by a local authority under the Housing 
Act, 1936, or any enactment repealed by that Act (s. 146, ibid., ante, p. 1744), and may be 
excluded from incorporation in compulsory purchase orders made under the L. G. A., 
1933, if the M. of H. so determines (see ante, p. 1263). 

134. And be it enacted, that any summons or notice {a), or any writ or 
other proceeding at law or in equity, requiring to be served upon the promoters 
of the undertaking, may be served by the same being left at or transmitted 
through the post directed to the principal ofdce of the promoters of the under^ 
taking, or one of the principal offices where there shall be more than one, or 
being given or transmitted through the post directed to the secretary, or in 
case there he no secretary the solicitor of the said promoters. 

(a) Bor any purpose, and not only in an action (In re South Y orhshire, etc. Rail Go. 
(1849), 18 L. J. Q. B. 333 ; 7 D. <fe L. 36). But see, as to the service of notices on local 
authorities, the L. G. A., 1933, s. 286, ante, pp. 1168 — 9. 

135. And be it enacted, that if any party shall have committed any irregu- 
larity, trespass, or other wrongful proceedbng in the execution of this or the 
special Act, or any Act incorporated therewith, or by virtue of any power or 
authority thereby given, and if, before action brought in respect thereof, such 
party make tender of sufficient amends to the party injured, such last- 
mentioned party shall not recover in any such action ; and if no such tender 
shall have been made it shall be lawful for the defendant, by leave of the 
court where such action shall be pending, at any time before issue joined, to 
pay into court such sum of money as he shall think fit, and thereupon such 
proceedings shall be had as in other cases where defendants are allowed to 
pay money into court. 

And with respect to the recovery of forfeitures, penalties, and costs, be it 
enacted as follows (a) : 

(a) This part of the Act is printed as it is left unrepealed by the S. L. B. Acts, and by 
the S. J. A., 1884, which substitutes for the repealed sections the corresponding provisions 
of the S. J. Acts. 

136. Every penalty or forfeiture imposed by this or the special Act, or by 
any byelaw made in pursuance thereof, the recovery of which is not other- 
wise provided for, may be recovered by summary proceeding before two 
justices . . . 

137. [Penalties to be levied by distress.] 

138. Where in this or the special Act, or any Act incorporated therewith, 
any sum of money, whether in the nature of penalty, costs, or otherwise, is 
directed to be levied by distress, such sum of money shall be levied by distress 
and sale of the goods and chattels of the party liable to pay the same ; and 
the overplus arising from the sale of such goods and chattels, after satisfying 
such sum of money, and the expenses of the distress and sale, shall be returned, 
on demand, to the party whose goods shall have been distrained. 

139. The justices by whom any such penalty or forfeiture shall be imposed 
may, where the application thereof is not otherwise provided for, award not 
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more than one-half thereof to the informer, and shall award the remainder to Section 139. 

the oTerseers of the poor of the parish in which the offence shall have been 

committed to be applied in aid of the poor’s rate of such parish, ... (a). 

{a) See the Overseers Order, 1927, Art. 13, arete, p. 3599. The remainder of this section 
was repealed by the S. L. R. A., 1875. 

140. If any such sum shall be payable by the promoters of the undertaking. Distress against 
and if sufficient goods of the said promoters cannot be found whereon to levy 

the same, it may, if the amount thereof do not exceed twenty pounds, be 

recovered by distress of the goods of the treasurer of the said promoters, 

and the justices aforesaid, or either of them, on application, shall issue their 

or his warrant accordingly ; but no such distress shall issue against the goods 

of such treasurer unless seven days previous notice in writing, stating the 

amount so due, and demanding payment thereof, have been given to such 

treasurer, or left at his residence ; and if such treasurer pay any money Reimbursement 

under such distress as aforesaid, he may retain the amount so paid by him, ^^^stirer. 

and all costs and expenses occasioned thereby, out of any money belonging 

to the promoters of the undertaking coming into his custody or control, or 

he may sue them for the same. 

141. No distress levied by virtue of this or the special Act, or any Act 
incorporated therewith, shall be deemed unlawful, nor shall any party making of 
the same be deemed a trespasser, on account of any defect or want of form 

in the summons, conviction, warrant of distress, or other proceeding relating 
thereto, nor shall such party be deemed a trespasser ab initio on account of 
any irregularity afterwards committed by him, but all persons aggrieved by 
such defect or irregularity may recover fidl satisfaction for the special damage 
in an action upon the case. 

142. [Penalties to he sued for wUhin six months'] {a). 

(a) Repealed by the S. L. R. A., 1892. See now the S. J. A., 1848, s. 11. 

143. It shall be lawful for any justice to summon any person to appear Penalty on 
before him as a witness in any matter in which such justice shall have juris- miS^defanlt. 
diction, under the provisions of this or the special Act, at a time and place 
mentioned in such summons, and to administer to him an oath to testify the 

truth in such matter ; and if any person so summoned shall, without reason- 
able excuse, refuse or neglect to appear at the time and place appointed for 
that purpose, having been paid or tendered a reasonable sum for his expenses, 
or if any person appearing shall refuse to be examined upon oath or to give 
evidence before such justice, every such person shall forfeit a sum not 
exceeding five pounds for every such offence (a). 

(a) This section is repealed as to England so far as it relates to any matter to 'which the 
S. J. Acts apply (S. J. A., 1884). 

14i, [Form of co7iviction] {a). 

(a) This section and Schedule (C.) containing the form of conviction were repealed by 
theS. L.B. A., 1892. 

145. No proceeding in pursuance of this or the special Act, or any Act 
incorporated therewith, shall be quashed or vacated for want of form, nor for ^ 
shall the same be removed by certiorari or otherwise into any of the superior 
courts (a). 

(a) See the notes to the corresponding section of the L. G. A., 1933, as to certiomri, 
s. 162, ante, p. 988. This section does not apply in cases where acts are done without 
jurisdiction. See R. v. South Wales Rail, Co, (1849), 13 Q. B. 988 ; 14 J. P. 6 ; iJ. v. 
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Mote to Edmundsm (1851), 17 Q. B. 67 ; B. t. L. <b N. W. BaU. Oo. (1863), 12 W. R. 208 j 11 
Section 145 Digest 205, 833. As to the time witliin vMch a certiorari will be granted, see R. v, BtewaH 

‘ (1880), 5 Q. B. B. 179. As to the setting aside a yerdict on the ground that the jury 

'w^'ere treated to a champagne luncheon, see Tanner v. Swindon, etc., Rail. Co. (1881), 45 
L. T. 209. 

Appea l. 146 . If any party sKall feel aggrieved by any determination or adjudication 
Parties allowed of any justice 'witli respect to any penalty or forfeiture under the provisions 
Si^^Kions of this or the special Act, or any Act incorporated therewith, such party may 
appeal to the general quarter sessions . . .{a). 

{a) The remainder of this section is repealed as to England hy the S. J. A., 1884, s. 4. 


Court to make 
Buch order as 
they think 
reasonable. 


147 . At the quarter sessions for which such notice shall be given the court 
shall proceed to hear and determine the appeal in a summary way, or they 
may, if they think fit, adjourn it to the following sessions ; and upon the 
hearing of such appeal the court may, if they think fit, mitigate any penalty 
or forfeiture, or they may confirm or quash the adjudication, and order any 
money paid hy the appellant, or levied by distress upon his goods, to he 
returned to him, and may also order such further satisfaction to be made to 
the party injured as they may judge reasonable ; and they may make such 
order concerning the costs both of the adjudication and of the appeal, as 
they may think reasonable. 


Receiver of the 148 . Provided always, that notwithstanding any thing herein or in the 
police dSiictto special Act, or any Act incorporated therewith, contained, every penalty 
pSfities forfeiture imposed by this or the special Act, or any Act incorporated 

hicuired with- therewith, or by any byelaw in pursuance thereof, in respect of any ojfience 
in bis district, within the metropolitan police district, shall be 

recovered, enforced, accounted for, and, except where the application thereof 
is otherwise specially provided for, shall be paid to the receiver oi the metro- 
politan police district, and shall be applied, in the same manner as penalties 
or forfeitures, other than fines upon drunken persons, or upon constables for 
misconduct, or for assaults upon police constables, are directed to be recovered, 
2 A 3 Viet. c. 71 . enforced, accounted for, paid, and applied by the Metropolitan Police Courts 
Act, 1839 ; and every order or conviction ot any of the police magistrates 
in respect of any such forfeiture oir penalty shall be subj ect to the like appeal 
and upon the same terms as is provided in respect of any order or conviction 
of any of the said police magistrates by the said last-mentioned Act ; and 
every magistrate by whom any order or conviction shall have been made 
shall have the same power of binding over the witnesses who shall have been 
examined, and such witnesses shall be entitled to the same allowance of 
expenses, as he or they would have had or been entitled to in case the order, 
conviction, and appeal had been made in pursuance of the provisions of the 
said last-mentioned Act. 


149 . [Fake evidence] {a). 

{a) Repealed hy the Perjury Act, 1911. 


Access to 
special Act. 


And with respect to the provision to be made for affording access to the 
special Act by all parties interested, be it enacted as follows {a ) : — 

[a) These sections, with respect to access to the special Act, were not incorporated by 
the P. H. A., 1875, s. 176, but are incorporated with the L. 0. A., 1933. 


si^ciS lotto company shall at all times after the expiration of six months after 

be kept and passing of the special Act keep in their principal office of business a copy 
special Act, printed by the printers to Her Majesty, or some of them ; 
inspected, and- where the undertaking shall be a railway, canal or other like undertaking, 
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the works of which, shall not be confined to one town or place, shall also Section 150. 

within the space of such six months deposit in the ofB.ce of each of the [clerks 

of the county council] of the several counties into which the works shall extend 
a copy of such special Act, so printed as aforesaid ; and the said [clerks of the 
county council] shall receive, and they and the company respectively shall 
retain, the said copies of the special Act, and shall permit all persons interested 
to inspect the same, and make extracts or copies therefrom, in the like manner 
and upon the like terms and under the like penalty for default as is pro^dded 
in the case of certain plans and sections by an Act passed in the first year of 
the reiffn of her present Maiesty intituled An Act to compel Clerks of the 7 wm. 4 & 
Peace for coimties and other Persons to take the custody of such Documents * 
as shall be directed to be deposited with them under the Standing Orders of 
either House of Parliament,” 

See Parliameataiy Documents Deposit Act, 1837 ; 12 Halsbnry’s Statutes 472. 

The substitution in square brackets was made by the L. G. A., 1933, s. 101, anie, p. 867. 

151. If the company shall fail to keep or deposit, as hereinbefore mentioned, Penalty on _ 
any of the said copies of the special Act, they shall forfeit twenty pounds i^^to^Lp’or 
for every such offence, and also five pounds for every day afterwards during deposit copies, 
which such copy shall not be so kept or deposited. 

SCHEDULES referred to in the foregoino Act. 

SCHEDULE (A.). 

Eorm of Conveyance (a), 

I , of , in consideration of the sum of paid to me [or, tzs the 

tnse may he, into the Bank of England [or Bank of Ireland] in the name and with the 
privity of the Accountant-General of the Court of Chancery, ex parte “ the promoters 
of the undertaking [namhig theierh\, or to , and G.D., of , two 

trustees appointed to receive the same], pursuant to the {here name the special Acf], 
by the \here naTne the company or other promoters of the undertahing\, incorporated 
\pT constituted] by the said Act, do hereby convey to the said company \pr other 
descriptio7i\, their successors and assigns, all [deacribing the premises to he conveyed] 
together with all ways, rights, and appurtenances thereto belonging, and all such 
estate, right, title, and interest in and to the same as I am or shall become seised or 
possessed of, or am by the said Act empowered to convey, to hold the premises to the 
said company \pr other description], their successors and assigns, for ever, according, 
to the true intent and meaning of the said Act. 

In witness whereof I have hereunto set my hand and seal, the day of 
in the year of our Lord 

(a) As to the use of the Eorms in this and the next Schednle, see s. 81, ante, p. 4134. 

SCHEDULE (B,). 

Form: of Conveyance on Chiee Bent. 

I , of , in consideration of the rentcharge to be paid to me, my heirs 
and assigns, as hereinafter mentioned, by “the promoters of the undertaking” 

[TiamiTig them], incorporated [or constituted] by virtue of the [here narne the special 
Act]^ do hereby convey to the said company [or other description], their successors 
and assigns, all [describing the premises to be conveyed], together with all ways, rights, 
and appurtenances thereunto belonging, and all my estate, right, title, and interest 
in and to the same and every part thereof, to hold the said premises to the said com- 
pany \pr other description], their successors and assigns, for. ever, according to the 
ta:ue intent and meaning of the said Act, they the said company [or other description], 
their successors and assigns, yielding and paying unto me, my heirs and assigns, 
one clear yearly rent of by equal quarterly [or half-yearly, as agreed upon], 
portions, henceforth, on the [stating the days], clear of all taxes and deductions. 

In witness whereof I hereunto set my hand and seal, the day of , in 
the year of our Lord 
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THE BAIL WAYS CLAUSES CONSOLIDATION ACT, 1845, 

(8 & 9 ViCT. c. 20) [a). 

An Act for consolidating in one Act certain fprovisiom usually inserted in Acte 
authorising the making of Railways. [8tli May, 1845.] 

ilt $ sti 

And 'with respect to mines lying under or near the railway, be it enacted as 
follows (a) : — 

(< 2 ) These sections were not incorporated with the P. H. A., 1875, hut are incorporated 
in orders made under the L. Gr. A., 1933, hy ibid., Sohed. VI., 2, ante, p. 1263. 

77 . The company shall not be entitled to any mines of coal, ironstone, slate, 
or other minerals under any land purchased by them, except only such parts 
thereof as shall be necessary to be dug or carried away or used in the con- 
struction of the works, unless the same shall have been expressly purchased (a) ; 
and all such mines, excepting as aforesaid, shall be deemed to be excepted 
out of the conveyance of such lands, unless they shall have been expressly 
named therein and conveyed thereby. 

Ss. 77—85 of this Act are a code as to the rights of a company to miues and minerals, 
but they do not get rid of the ordinary law on the subject ; by inference they affirna the 
continuing application of the ordinary common law right of support but, in certain events, 
supersede it (L. d? iV. JF. Rail. Co. v. HowUy Path Coal and Cannel Co., [1911] 2 Ch. 97, 
per BucKLEr, L.J., at pp. 126, 129 ; affd., [1913] A. C. 11 ; 11 Digest 153, 353). They do 
not take away the power of the company to purchase the minerals under s. 6 of the Lands 
Clauses Consolidation Act, 1845, ante, p. 4107, hut are for the benefit not of the mine 
owner but of the company and only exempt the company from the obligation of buying 
the minerals at once together with the surface (RJrrington v. Metropolitan district Rail. do. 
(1882), 19 Ch. D. 559 ; 11 Digest 107, 39). As to what are mines and minerals within the 
section, see Glasgow Corporation v. Parle, post, p. 4180 ; North British Rail. Go. v. Budhill 
Coal and Sandstone Co., post, p. 4180 ; Next v. Gill, post, p. 4179 ; Great Western Rail. 
Co. v. Blades, post, p. 4180 ,* Re Todd, Birlestm dh Co. and N. E. Rail. Go., post, p. 4180 ; 
Midland Rail. Go. and Kettering, Thrapston and Huntingdo7h Mail. Co. v. Robinson, post, 
p. 4180 ; Midland Rail. Co. v. Haunchwood Brick and Tile Co. (1882), 20 Ch. D. 652 ; 34 
Digest 603, 3 ; Ruabon Brick Co. v. Great Western Rail. Co., post, p. 4182 ; Great Western 
Rail. Co. T. Carpalla Clay Co., post, p. 4179. This section applies whether the minerals are 
got by underground or surface workings {Midland Rail. Co., Ltd. v. Haunchwood Brkk and 
Tile Co., supra). 

(a) These words are not confined to purchases hy agreement {Errington v. Metropolitan 
District Rail.'Ce., supra). 

78 « If the owner, lessee, or occupier of any mines or minerals lying under the 
railway, or any of the works connected therewith, or within the prescribed 
distance, or, where no distance shall he prescribed, forty yards therefrom, 
be desirous of working the same, such owner, lessee, or occupier shall give to 
the company notice in writing of his intention so to do, thirty days before tlie 
commencement of working (a ) ; and upon the receipt of snch notice it shall 
be la-wful for the company to cause such mines to be inspected hy any person 
appointed by them for the purpose ; and if it appear to the company that tbe 
working of such mines or minerals is likely to damage the works of the railway, 
and if the company be willing to make compensation (6) for such mines or any 
part thereof to such owner, lessee, or occupier thereof, then he shall not work 
or get the same ; and if the company, and snch owner, lessee, or occupier, 
do not agree as to the amount of such compensation, the same shall be settled 
as in other cases of disputed compensation (o) . 

By the Mines (Working Facilities and Support) Act, 1923, s. 15, Scheds. I — HI ; 14 
Halsbury’s Statutes 389 — 398, certain sections are substituted for ss. 78 — 85 of this Act 
where it is incorporated in, any Act, order or other instrument relating to a railway company 
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passed or made after 18th. July, 1923. The L. G. A., 1933, \ras passed after that date 
but does not relate to a railway company, and consequently it is the original and not the 
substituted sections which are incorporated by /b/df., Sched. VI., ante, p. 1263. 

The question of how far a railway company acquires a right of support for the strata 
purchased from the strata not purchased has been discussed in a number of cases. The 
section simplicifer only applies to mines within forty yards of a railway and does not apply 
to mines outside that limit, though of course the acquiring authority may acquire by 
voluntary agreement more than it could acquire compulsorily. The general position 
appears to be as follows : — (1) If the company purchase the minerals within the 40 yards, 
they have the ordinary common law right of lateral support for their railway from mi n es 
beyond the 40 yards ; (2) if they do not purchase the minerals within the 40 yards, the 
section deprives them of any common law right of support from such minerals ,* (3) if they 
purchase a stratum of minerals lying under the railway in lieu of paying compensaxion, 
they acquire no additional right of support from strata subjacent or adjacent to that 
purchased ; (4) the section is not confined to compulsory purchase, bat extends also to 
lands acquired voluntarily beyond the limits of the compulsoiy powers (L. dh V. W. Mail, 

Co, V. HouUij Park Coal and Cannd Co,, [1911] 2 Ch. 97, affd., [1913] A. G. 11 ; 11 
Digest 153, S53 ; G-reat Western Rail. Co, v. Bennett (1867), L. R. 2 H. L. 27 ; 11 Digest 
152, 349 ; Euabon Brick and Terra Cotta Co, v. Great Western Rail, Co.,post„ p. 4182). 

(a) It is not necessary, for a notice to he given under this section, that the owner should 
intend to work the minerals himself, but there must be a real and bona fide desire to work 
either by himself or by his lessees or licensees {Midland Rail, Co, v. Robinson (1889), 15 
App. Gas. 19 ; 11 Digest 150, 328) , 

(b) The company indicate willingness to make compensation by giving a counter notice. 

In Bmith v. Great Western Rail, Cos. (1877), 3 App. Cas. 165, at p. 182; 42 J. P. 404; 11 
Digest 156, 368, it was suggested that the counter notice must be given within thirty days, 
but this remark must be considered obiter (Dixon, Ltd, v. Caledonian and Glasgow and 
South Western Rail. Go, (1880), 5 App. Cas. 820 ; 11 Digest 155, 366), and the notice may 
be given at any time (ibid,). 

(c) Compensation under this section is assessed under the Lands Clauses Acts (Smith v. 

Great Western Mail. Go., stLpra; B. v. London and North Western Rail Oo., [1894] 2 Q. B. 

512 ; 58 J. P. 719) ; cf. s. 81, post, p. 4158, and notes thereto. Tor measure of com- 
pensation, see Mden v. North Eastern Mail. Co., [1907] A. 0. 400 ; 71 J. P. 450 ; 11 Digest 
157, 374 ; Rugby Portland Cement Go. v. London and North Western Bail. Qo., [1908] 

2 K. B. 606 ; 72 J. P. 245 ; 11 Digest 162, 41 L 

79. If before the expiration of such thirty -days (a) the company do not if company are 
state their willingness to treat with such owner, lessee, or occupier for the 
payment of such compensation, it shall be lawful for him to work the said °wor^^' 
mines or any part thereof for which the company shall not have agreed to pay 
compensation, so that the same he done in a manner proper and necessary 
for the beneficial working thereof, and according to the usual manner of work- railway caused 
ing such mines in the district where the same shall be situate (h ) ; and if any wormg^Sfbe 
damage or obstruction be occasioned to the railway or works by improper 
working of such mines, the same shall be foithw'ith repaired or removed, as 
the case may require, and such damage made good, by the owner, lessee, or 
occupier of such mines or minerals, and at his own expense ; and if such repair 
or removal be not forthwith done, or, if the company shall so think fit, without 
waiting for the same to be done by such owner, lessee, or occupier, it shall 
be lawful for the company to execute the same, and recover from such owner, 
lessee, ox occupier the expense occasioned thereby, by action in any of the 
superior courts. 

See first note to s. 78, ante, p. 4156. 

(a) See note (5) to s. 78, ante, and note that the fact that the 30 days has expired does 
Dot prevent the company from giving counter notice subsequently. 

(b) The owner may work the minerals by open workings if such is the usual manner of 
working the mines in the district in which they are situate (Midland Rail. Co. v. Robinson, 
post, p. 4180). This is so even though, in so doing, he destroys the railway (Riux^ 

Brick and Terra Gotta Co. v. Great Western Rail, Co., post, p. 4182). But the company 
cannot thereafter be compelled to restore the railway (R. v. Great Western Rail. Co, (1893), 

58 J. P. 74 ; 62 L. J. Q. B. 572 ; 38 Digest 258, 34). 


Note to 
Section 78. 
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The Eailway Clauses Consolidation Aor, 1845. 

80. If the working of any such mines under the railway or works, or within 
the above-mentioned distance therefrom, be prevented as aforesaid by reason 
of apprehended injury to the railway, it shall be lawful for the respective 
owners, lessees and occupiers of such mines, and whose mines shall extend so 
as to lie on both sides of the railway, to cut and make such and so many 
airways, headways, gateways, or water levels through the mines, measures, 
or strata the working whereof shall be so prevented as may be requisite to 
enable them to ventilate, drain, and work their said mines, but no such airway, 
headway, gateway, or water level shall be of greater dimensions or section 
than the prescribed dimensions and sections, and where no dimensions stall 
be described not greater than eight feet wide and eight feet high, nor shall the 
same be cut or made upon any part of the railway or works, or so as to injure 
the same, or to impede the passage thereon. 

See frst aote to s. 78, anU, p. 4156. 

The owner may not pass over the railway, but is entitled to compensation under s. 81, 
infra, for tte additional espense he will have to incur in tunnelling under it Mil, 

Co, V. Miles (1886), 33 Ch. D. 632 ; 19 Digest 100, 62S), 

81. The company shall from time to time pay to the owner, lessee, or occupier 
or any such mines extending so as to lie on both sides of the railway all such 
additional expenses and losses as shall be incurred by such owner, lessee, or 
occupier by reason of the severance of the lands lying over such mines by the 
railway, or of the continuous working of such mines being interrupted as 
aforesaid, or by reason of the same being worked in such manner and under 
such restrictions as not to prejudice or injure the railway, and for any minerals 
not purchased by the company which cannot be obtained by reason of the 
making and maintaining the railway ; and if any dispute or question shall 
arise between the company and such owner, lessee, or occupier as aforesaid, 
touching the amount of such losses or expenses, the same shall be settled by 
arbitration. 

See first note to s. 78, ante, p. 4156, 

In the ease of this section, the provisions of the Lands Clauses Acts do not apply (i2. v. 
London and North Western Rail. Oo., [1894] 2 Q. B. 512 ; 58 J. P. 719) ; cf. notes to s. 78, 
ante, p. 4156. 

82. If any loss or damage be sustained by the owner or occupier of the lands 
lying over any such mines the working whereof shall have been so prevented 
as aforesaid (and not being the owner, lessee, or occupier of such mines) 
by reason of the making of any such airway or other work as aforesaid, which 
or any like work would not have been necessary to be made but for the workiug 
of such mines having been so prevented as aforesaid, the company shaE 
make full compensation to such owner or occupier of the surface lands for the 
loss or damage so sustained by him. 

See first note to s. 78, ante, p. 4156. 

83. Tor better ascertaining whether any such mines are being worked or 
have been worked so as to damage the railway or works, it shall he lawful 
for the company, after giving twenty-four hours notice in writing, to enter ■ 
upon any lands through or near which the railway passes wherein any such 
mines are being worked or are supposed so to be, and to enter into and return 
from any such mines or the works connected therewith ; and for that purpose 
it shall be lawful for them to make use of any apparatus or machinery belonging 
to the owner, lessee, or occupier or such mines, and to use all necessary means 
for discovering the distance from the railway to the parts of such mines which 
are being worked or about so to be. 

See first note to s. 78, ante, p. 4156. 
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84 . If any sucli owner, lessee, or occupier of any such mine shall refuse to Section 84. 
allow any person appointed by the company for that purpose to enter into 

and inspect any such mines or works in manner aforesaid, every person so fefasa/toaiiow 
offending shall for every such refusal forfeit to the company a sum not exceed- inspection, 
ing twenty pounds. 

See first note to s. 78, ante, p. ^156. 

85. If it appear that any such mines have been worked contrary to the if mines 
provisions of this or the special Act, the company may, if they think fit, give tL 
notice to the owner, lessee, or occupier thereof to construct such works and 

to adopt such means as may be necessary or proper for making safe the railway, to be adopted 
and preventing injury thereto ; and if after such notice any such owner, oftherSwS- 
lessee, or occupier do not forthwith proceed to construct the works necessary 
for making safe the railway, the company may themselves construct such works, 
and recover the expense thereof from such owner, lessee, or occupier, by 
action in any of the superior courts. 

See first note to s. 78, ante, p. 4156. 

ik :|t SH ^ ii( 4: 

And with respect to the recovery of damages not specially provided for, Recovery of 
and of penalties, and to the determination of any other matter referred to 
justices, be it enacted as follows (6) : 

(a) The following sections of this Act are here set out as being incorporated with the 
Gasworks Clauses Act, 1847, a. 40, post, p. 4175, and the Waterworks Clauses Act, 1847, s. 85. 

(b) This part of the Act is printed as it is left unrepealed by the S. J. A., 1884, which 
substitutes for the repealed sections the corresponding provisions of the S. J. Acts. Most 
of the same sections are again repealed by the S. L. R. A., 1892. 

140 . In all cases where any damages, costs, or expenses are hy this or tie Provjsion for • 
special Act, or any Act incorporated therewith, directed to be paid, and the ^ 
method of ascertaining the amount ox enforcing the payment thereof is not not^theo^e 
provided for (et), such amount, in case of dispute, shaU be ascertained and ® 
determined by two justices ; and if the amount so ascertained be not paid by 

the company or other party liable to pay the same within seven days after Enforcement 
demand the amount may be recovered by distress of the goods of the dfctsress. 

company or other party liable as aforesaid ; and the justices by whom tie 
same shall have been ordered to be paid, or either of them, or any other justice 
on application, shall issue their or his warrant accordingly (6). 

{a) See Earpur v. Swansea Corporation, [1913] A. C. 597; 77 J. P. 381 : 43 Digest 
1097, 272. 

( b) These damages, costs, and expenses are now apparently civil debts within the 8; J. A., 

1879, ss. 6, 35, as being sums recoverable on complaint to a court of summary jurisdiction. 

* 

141 . If sufS-cient goods of the company cannot be found whereon to levy Distress against 
any such damages, costs, and expenses payable by the company, the game 

may, if the amount thereof do not exceed twenty pounds, be recovered by 
distress of the goods of the treasurer of the company ; and the justices afore- 
said, or either of them, on application, shall issue their or his warrant accord- 
ingly ; but no such distress shall issue against the goods of such treasurer Notice to 
u^ess seven days previous notice in writing, stating the amount so due, and 
demanding payment thereof, have been given to such treasurer, or left at his 
residence ; and if such treasurer pay any money under such distress as Reimbursement 
aforesaid, he may retain the amount so paid % him, and all costs and expenses . 

occasioned thereby, out of any money belonging to the company coming into 
his custody or control, or he may sue the company for the same. 
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The Railways Clauses Consoliuatioh Act, 1845. 

142. Wkere in tliis or tlie special Act any question of compensation, 
expenses, charges, or damages, or other matter, is referred to the determina- 
tion of any one justice, or more, it shall be lawful for any justice, upon the 
application of either party, to summon the other party to appear before one 
justice, or before two justices, as the case may require, at a time and place 
to be named in such summons ; and upon the appearance of such parties, 
or in the absence of any of them, upon proof of due service of the summons, 
it shall be lawful for snch one justice, or such two justices, as the case may be, 
to hear and determine such question, and for that purpose to examine such 
parties or any of them, and their witnesses, on oath ; and the cost of every 
such inquiry shall be in the discretion of such justices, and they shall determine 
the amount thereof. 

143. The company shall publish the short particulars of the several offences 
for which any penalty is imposed by this or the special Act, or by any byelaw 
of the company affecting other persons than the shareholders, oflEicers, or 
servants of the company, and of the amount of every such penalty, and shall 
cause such particulars to be painted on a board, or printed upon paper and 
pasted thereon, and shall cause such board to be hung up or affixed on some 
conspicuous part of the principal place of business of the company, and where 
any such penalties are of local application shall cause such boards to be 
affixed in some conspicuous place in the immediate neighbourhood to which 
such penalties are applicable or have reference ; and such particulars shall be 
renewed as often as the same or any part thereof is obliterated or destroyed ; 
and no such penalty shall be recoverable unless it shall have been published 
and kept published in the manner hereinbefore required. 

144. If any person pull down or injure any board put up or affixed as 
required by this or the special Act for the purpose of publishing any byelaw 
or penalty, or shall obliterate any of the letters or figures thereon, he shall 
forfeit for every such offence a sum not exceeding five pounds and shall 
defray the expenses attending the restoration of such board. 

145. Every penalty or forfeiture imposed by this or the special Act, or 
by any byelaw made in pursuance thereof, the recovery of which is not 
otherwise provided for, may be recovered by summary proceedings (a) before 
two justices (h). 

^ (d) See Metropolitan Water Board v. Bunrit [1913] 3 K. B. 181 ; 77 J'. P. 353 ; 38 Digest 
119, 860, 

(b) The remainder of this section and the whole of the two following sections are repealed 
by the S. J. A., 1884, s. 4, and Schedule, and again by the S. L. R. A., 1892. 

146. [Femlties to he levied by distress.] 

147. [Imprisonment default of distress.] 

148. Where in this or the special Act, or any Act incorporated therewith 
any sum of money, whether in the nature of penalty or otherwise, is directed 
to be levied by distress, such sum of money shall be levied by distress and sale 
of the goods and chattels of the party liable to pay the same ; and the overplus 
arising from the sale of such goods and chattels, after satisfying such sum of 
money, and the expenses of the distress and sale, shall be returned, on demand, 
to the party whose goods shall have been distrained. 

149. N’o distress levied by virtue of this or the special Act', or any Act 
incorporated therewith, shall be deemed unlawful, nor shall any party making 
the same be deemed a trespasser, on account of any defect or want of form 



Eecovery of Damages aistd Penalties. 


4161 


in the summons, conviction, warrant of distress, or other proceeding relating Section 14^. 

thereto, nor shall such party he deemed a trespasser ab initio on account 

of any irregularity afterwards committed by him, but all persons aggrieved 
by such defect or irregularity may recover full satisfaction for the special 
damage in an action upon the case. 

ISO. The justices by whom any such penalty or forfeiture shall be imposer Application of 
may, where the application thereof is not otherwise provided for, award 
not more than one half thereof to the informer, and shall award the remainded 
to the overseers of the poor of the parish in which the offence shall have been 
committed, to be applied in aid of the poor’s rate of such parish, . . • (a), 

(a) The remainder of this seetion relating to extra -parochial places is repealed as obsolete 
by the S. L. R. A., 1875. Overseers having been abolished by s. 62, R. and V. Act, 1925, 
see now as to the application of these penalties the Overseers Order, 1927 (S. R. & 0., 

1927, No. 55), Art. 13 (1) (5), ante, p. 3599. 


151. [Penalties to he sued for ivitJim six months] (a). 

(a) This section is repealed by the S. J. A., 1884, s. 4, and Schedule, and again by the 
S. L. R. A., 1892. See now the S. J. A., 1848, s. 11. 

152. If, through any act, neglect, or default, on account whereof any Damage to be 
person shall have incurred any penalty imposed by this or the special Act, Edition to 
any damage to the property of the company shall have been committed penalty. 

by such person, he shall be liable to make good such damage as well as to 
pay such penalty ; and the amount of such damages shall, in case of dispute, 
be determined by the justices by whom the party incurring such penalty 
shall have been convicted ; and on non-payment of such damages, on demand, 
the same shaE be levied by distress, and such justices, or one of them, shall 
issue their or his warrant accordingly. 

153. It shall he lawful for any justice to summon any person to appear Penalty on 
before him as a witness in any matter in which such justice shaE have juris- 
diction under the provisions of this or the special Act, at a time and place 
mentioned in such summons, and to administer to him an oath to testify 

bhe truth in such matter ; and if any person so summoned shall, without 
reasonable excuse, refuse or neglect to appear at the time and place appointed 
for that purpose, having been paid or tendered a reasonable sum for his 
expenses, or if any person appearing shaE refuse to be examined upon oath 
or to give evidence before such justice, every such person shall forfeit a sum 
not exceeding five pounds for every such offence (a). 

(a) This section is repealed so far as relates to any matter to which the S. J. Acts apply 
:47 & 48 Yict. c. 43). 

154. It shall he lawful for any officer or agent of the company, and aE Transient 
persons called by him to his assistance, to seize and detain any person who 

jhah have committed any offence against the provisions of this or the special 
ict, and whose name and residence shall be unknown to such officer or 
igent, and convey him with aE convenient despatch before some justice, 
sdthout any warrant or other authority than this or the special Act ; and 
juch justice shaE proceed with aE convenient despatch to the hearing and 
ietermining of the complaint against such offender. 

155. [Perm of conviction] (a). 

(a) This section is repealed by the S. J. A., 1884, s. 4, and Schedule, and again by the 
3. L. B. A, 1892. 
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Section 156. 


Proceedings not 
to be quashed 
for want of 
form. etc. 


A^pecLl 

Parties allowed 
to appeal to 
quartor sessions, 
on giving 
security. 


Court to make 
such order as 
they think 
reasonable. 


iReceiver of 
metropolitan 
police district to 
receive 
penalties 
incurred within 
his district. 


2&syict.c.71. 


Tke Railways Clauses Consolidatioit Act, 1845. 

156 . No proceeding in pursuance of this or the special let, or any Act 
incorporated therewith, shall be quashed or vacated^ for want of form, nor 
sha.11 the same be removed by certiorari or otherwise into any of- the superior 
courts {a). 

(a) See the notes to s. 162 (2) of the L. G. A., 1933, ante^ p. 988. 

157 . If any party shall feel aggrieved by any determination or adjudication 
of any justice vrith respect to any penalty or forfeiture under the provisions 
of this or the special Act, or any Act incorporated therewith, such party 
may appeal to the general quarter sessions ... (a). 

(a) The remainder of this section is repealed as to England by the iS. J. A., 1884, s. 4, 
and Schedule. See now s. 6 of that Act, and the S. J. A., 1879, s. 31 . 

158 . At the quarter sessions for which such notice shall be given the 
court shall proceed to hear and determine the appeal in a summary way, 
or they may, if they think fit, adjourn it to the following sessions ; and 
upon the hearing of such appeal the court may, if they think fit, mitigate 
any penalty or forfeiture, or they may confirm or quash the adjudication, 
and order any money paid by the appellant, or levied by distress upon his 
goods, to be returned to him, and may also order such further satisfaction 
to be made to the party injured as they may judge reasonable ; and they 
may make such order concerning the costs, both of the adjudication and 
of the appeal, as they may think reasonable. 

159 . Provided always, that notwithstanding anything herein or in the 
special Act, or any Act incorporated therewith, contained, every penalty or 
forfeiture imposed by this or the special Act, or any Act incorporated there- 
with, or by any byelaw in pursuance thereof, in respect of any offence which 
shall take place within the metropolitan police district, shall be recovered, 
enforced, accounted for, and, except where the application thereof is other- 
wise specially provided for, shall be paid to the receiver of the metropolitan 
police district, and shall he applied, in the same manner as penalties or 
forfeitures, other than fines upon drunken persons, or upon constables for 
misconduct, or for assaults upon police constables, are directed to be recovered, 
enforced, accounted for, paid, and applied by the Metropolitan Police Courts 
Act, 1839 ; and every order or conviction of any of the police magistrates 
in respect of any such forfeiture or penalty shall be subject to the like appeal, 
and upon the same terms, as is provided in respect of any order or conviction 
of any of the said police magistrates by the said last-mentioned Act ; and 
every magistrate by whom any order or conviction shall have been made 
shall have the same power of binding over the witnesses who shall have been 
examined, and such witnesses shall be entitled to the same allowance of 
expenses, as he or they would have had or been entitled to in case the order, 
conviction, and appeal had been made in pursuance of the provisions of the 
said last-mentioned Act. 

160 . {False evidence] {a), 

(a) Repealed by the Perjury Act, 1911. 



4163 


The Gr as works Clauses Act, 1847. 


Section 1. 


THE GASWORKS CLAUSES ACT, 1847. 

(10 & 11 Viet. c. 15) (a). 

An Act for consolidating m one Act certain provisions usually co'ntained in Acts 
authorising the making of Gasxcorhs for supplying Towns uMh Gas. 

[23rd April, 1847.] 

[ 1 .] Tliis Act shall extend only to suck gasworks as shall be authorised by incorporation 
iny Act of Parliament hereafter to he passed which shall declare that this let. 
let shall he incorporated therewith, and all the clauses of this Act, save so 
;ar as they shall be expressly varied or excepted by any such Act, shall apply 
JO the undertaking authorised thereby, so far as the same shall be applicable 
JO such undertaking, and shall, with the clauses of every other Act which 
shall be incorporated therewith, form part of such Act, and be construed 
■/herewith as forming one Act (h), 

{a) The P. H. A., 1875, .s. 161, enabled an urban authority to obtain a ProTisional 
Jrder authorising a gas undertaking under the Uas and Water Works Facilities Act, 1870, 
ind any Act amending the same (36 & 37 Viet. c. 89). These Acts, winch are set out, 

■)ost, pp. 4264, 4328, incorporate this Act, and in consequence the amending Act of 1871, 

'tost, p. 4307, both of which are, therefore, included in this work. Reference should, 
lowever, be made to the G-as Regulation Act, 1920, Vol. Y.,post, w^hich contains important 
)ro'nsioiis relating to the manufacturing and sale of gas, the charges made for gas supplied, 
he testing of gas, etc., and the Gas Undertakings Act, 1929, Vol. V., post. A Provisional 
)rder is now replaced by a “ special ” order and the Board of Trade have replaced the 
j. G. B. as the central authority. 

As to the powers of gas undertakers in relation to residuals, see Deuchar v. Gas Light 
•>nd Coke Co., [1925] A. C. 691 ; 89 J. P. 177 ; 25 Digest 471, 10 ; and s. 4 of the Gas 
Jndertakings Act, 1929, Vol. V., post. 

(b) As to the limits of supply, see Gas Light and Coke Co. v. South Metropolitan Gas 
h. (1889), 54 J. P. 373 ; 62 L. T. 126 ; 25 Digest 491, 114. A water company was 
ruthorised to give a supply of water within certain specified parishes, and extended its 
rater main to the boundary of the district within which it was authorise to supply water, 
nd from thence continued it at the cost of the consumer to a place beyond its district. 

?hen they erected a hydrant and meter from which pipes were laid to the consumer’s 
.ouse. It was held that a “ supply ” of water covered the delivery of water for use at the 
erminals, wherever they might be, at which a consumer took possession of the water and 
evoted it to his own use, and that the company was not entitled to give such supply 
nd must he restrained by injunction {Att.-Gen. v. West Glcmcestershire Water Go., [1909] 

Oh. 338 ; 73 J. P. 453 ; 28 Digest 460, 750). Gas undertakers may obtain an order 
:om the Board of Trade to supply premises outside their limits of supply under s. 5, Gas 
Jndertakings Act, 1929, Vol. V^., post. 


And -with respect to the constniction of this Act, and any Act incorporated 
herewith, be it enacted as follows : 


* Interpreta- 
tion.” 


2. The expression '‘the special Act” used in this Act shall be construed 
0 mean any Act which shall be hereafter passed authorising the construction 
f gasworks, and with which this Act shall be so incorporated as aforesaid ; 
nd the word " prescribed,” used in this Act in reference to any ma-fcter herein 
bated, shall be construed to refer to such matter as the same shall be pre- 
bribed or provided for in the special Act, and the sentence in which such 
'■ord occurs shall be construed as if instead of the word " prescribed ” the 
spression " prescribed for that purpose in the special Act ” had been used ; 
nd the expression “the lands” shall mean the lands which shall by the 
oecial Act be authorised to be taken ox used for the purposes thereof : and 
le expression “ the undertaking ” shall mean the gasworks, and the works 
DDuected therewith, by the special Act authorised to be constructed ; and 
le expression " the undertakers ” shall mean the persons hy the special Act 
nthorised to construct the gasworks. 


The special 
Act.** 


' Prescribed.” 


‘ The lands.” 


'* The under- 
taking.*' 

“ The under- 
takers.'* 
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TEE (xASVORKS CLAUSES ACT, 1847. 


Section 3. 3. Tte foUowing words and expressions in both this and the special Act, 

and any Act incoporated therewith, shall have the meanings hereby assigned 

Interpretations. them, unless there be something in the subject or context repugnant to 
such construction ; (that is to say,) 


Number. 


G-ender. 

“ Person.” 
“ Lands.” 

Street.” 


The gas- 
works.” 

“ Gas rate.** 


” Month.** 

“ Superior 
courts.’* 


“ Oath.” 


” County.** 


Justice/* 


** Two justices/* 


Words importing the singular number only shall include the plural number, 
and words importing the plural number only shall include also the 
singular number : 

Words importing the masculine gender shall include females : 

The word ‘‘person ” shall include corporation, whether aggregate or sole : 

The word “lands’’ shall include messuages, lands, tenements, and here^ 
ditaments, or heritages of any tenure : 

The word “ street ” shall include any square, court, or alley, highway, lane, 
road, thoroughfare, or public passage or place, within the limits of the 
special Act {a) : 

The expression “ the gasworks” shall mean the gasworks, and the works 
connected therewith, by the special Act authorised to be constructed (i) : 

The expression “ gas rate ” shall include any rent, reward, or payment 
to be made to tie undertakers for a supply of gas : 

The word “ month ” shall mean calendar month : 

The expression “ superior courts,” where the matter submitted to the 
cognizance of the superior courts arises in England . . . shall mean 
Her Majesty’s superior courts of record at Westminster . . . (c). 

The word “ oath ” shall include affirmation in the case of Quakers, and any 
declaration lawfully substituted for an oath in the case of any other 
persons allowed by law to make a declaration instead of taking an oath : 

The word “county” shall include riding or other division of a county 
having a separate commission of the peace . . . (c) and it shall also 
include county of a city or county of a town : 

The word “justice ” shall mean justice of the peace acting for the place 
where the matter requiring the cognizance of any such justice arises; 
and where any matter shall be authorised or required to be done by two 
justices, the expression “two justices” shall be understood to mean 
two or more justices met and acting together (c) : 


“Quarter The expression “quarter sessions” shall mean quarter sessions as defined 

sessions. * ^ special Act ; and if such expression be not there defined it shall 

mean the court of general or quarter sessions of the peace which shall be 
held at the place nearest to the gasworks, or the principal office thereof, 
for the county or place in which the gasworks are situate, or for some 
division of such county having a separate commission of the peace. 

(a) This definition was held not to include an open tract of land above mean high water- 
mark, which belonged to the owner of enclosed land fronting the shore. It appeared that- 
the inbabitants of two tillages on tbe shore had always gone to and fro between them along 
the shore, and at high water passed over this land as they chose, but by no defined trad 
(Maddock v. Wallasey L. B. (1886), 50 J. P. 404 ; 65 L. J. Q. B. 267 ; 25 Digest 472, 15). : 

(b) The expression “gasworks and plant” in s. 46 of the Hamilton Gas Works Act, 
1895, was held to include not only the works themselves in the material sense, but the, 
undertaking as a going concern (Hamilton Oas Go, v. Eamilion Corporation, [1910] A. 0/ 
300 ; 74 J. P. 185 ; 25 Digest 493, h ; Berth Qas Co. v, Perth Corporation, [1911] A .0. 506;r- 
27T. L.R.526; 25Digest 493, a. 

(c) Words relating to Scotland and Ireland only are here omitted. 

Citi ng the Acty And with respect to citing this Act, or any part thereof, be it enacted afi 
follows : 
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4 . In citing tiis Act in other Acts of Parliament, and in legal instruments, Seetion 4. 
it shall be enough to use the expression The Gasworks Clauses Act, 1847.” rTt^of 

this Act. 

5 . For the purpose of incorporating part only of this Act with any Act incorporation ^ 
hereafter to he passed, it shall be enough to describe the clauses of this Act 

with respect to any matter in the words introductory to the enactment -^cts. 
with respect to such matter, and to enact that the clauses so described, or 
that this Act, with the exception of the clauses so described, shall be incor- 
porated with such Act ; and thereupon all the clauses of this Act so incor- 
porated shall, save so far as they are expressly varied or excepted by such 
Act, form part of such Act ; and such Act shall be construed as if such clauses 
were set forth therein with reference to the matter to which such Act relates. 

And with respect to the breaking up of streets for the purpose of l&jmg Laying of 
pipes, be it enacted as follows (a) : 

6. The undertakers, under such superintendence as is hereinafter specified, Power to break 
may open and break up the soil and pavement of the several streets and 

bridges within the limits of the special Act, and may open and break up any 
sewers, drains, or tunnels (5) within or under such streets and bridges, aud and toiaypip^, 
lay down and place within the same limits, pipes, conduits, service pipes, and Sect ufmp?’ 
other works (c), and from time to time repair, alter, ox remove the same, 
and also make any sewers that may be necessary for carrying ofi the washings 
and waste liquids which may arise in the making of the gas, and for the 
purposes aforesaid may remove and use all earth and materials in and under 
such streets and bridges, and they may in such streets erect any pillars, lamps, 
and other works, and do ah other acts which the undertakers shall from time 
to time deem necessary for supplying gas to the inhabitants of the district 
included within the said limits, doing as little damage as may be (d) in the 
execution of the powers hereby or by the special Act granted, and making 
compensation for any damage which may be done in the execution of such 
powers (e). 

(а) See on this subject the cases cited in the nates to the P. H. A., 1875, s. 149, post. 

See also s. 80 of the P. H. A., 1925, VoL V. and 13 Halsbmy’s Statutes 1152, and notes 
thereto. As to the liability of the company for an accident caused while breaking up a 
pavement, see Eomby v. Liverpool UniUd Gas LigfM Co. (1883), 47 J. P. 231 ; 25 Digest 
483, 80, As to what is a street, see Maddoch v, Wallasey L. B., ante, p. 4164. 

(б) A tunnel, with hrick sides and a roof of girders set in conoerte, which is constructed 
by the owner of the soil on either side of a public hi^way, is not a tunnel within the mean- 
ing of the section with which the undert^ers may interfere (Schweder v. WorthiTig Gas 
Light and Goke Go. (No. 1), [1912] 1 Oh. 83 ; 76 J. P. 3 ; 25 Digest 473, 23). 

(c) A corporation, empowered to supply gas within a township, of which the local board, 
as undertakers within Ihe meaning of this section, had the exclusive right of laying gas 
mains therein and was compelled to repair them and to allow the corporation to use them, 
was held to have a mere easement in the mains and not liable to be rated in respect of them 
{Southport Corporation v. Ormskirk Assessment Committee, [1894] 1 Q. B. 196 ; 58 J. P. 

212 ; 19 Digest 17, 4/). As to the meaning, in a local Act, of the term “ mains,” see 
Whittington Gas Light and Coke Co. v. Chester^U Gas and Water Board, [1914] 2 Ch. 146 ; 

78 J. P. 379 ; 25 Digest 471, 13. 

(d) As to this ph^e, see JR. v. East and West India Docks, etc. Rail. Co. (1853), 

2 E. & B. 466 ; 17 J. P. 807 ; 38 Digest 267, 92. 

(e) As to the assessment of compensation, see 64 J, P. 291. 

7 . Provided always, that nothing herein shall authorise or empower the Undertakers 
undertakers to lay down or place any pipe or other works into, through, prfvatel^ 
or against any building (u), or in any land, not dedicated to public use (5), 
without the consent of the owners and occupiers thereof ; except that the 
undertakers may at any time enter upon and lay or place any new pipe in 

p TT TTT 
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The GtASWOrks Clauses Act, 1847. 


Section 7, 


Notice to be 
served on 
persons having 
control, etc, 
before 
breaking up 
streets or 
opening drains. 


Streets ox 
drains not to 
be broken up 
except under 
superintendence 
of persons 
having control 
of the same. 


tte place of an existing pipe in any land wherein any pipe hath been already 
lawfully laid down or placed in pursuance of this or the special Act or any 
other Act of Parliament, and may repair or alter any pipe so laid down (c). 

(а) Arches in a roadway occupied as cellars are buildings (Thompson v. Sunderland Oas 
Co, (1877), 2 Ex. E. 429 ; 42 J. P. 198 ; 25 Digest 473, 21). So is a brick tunnel with a 
roof constructed of girders set in concrete (Schweder v. Worthing Gas Light and Cohe Qo. 
(No. 1), [1912 j 1 Oh. 83 ; 76 J. P. 3 ; 25 Digest 473, 23, following Caledonian Hail Co, v. 
Glasgow Corporation (1901), 3 F. (Ct. of Sess.) 526). 

(б) The dedication of a road to public use brings it within s. 6 (supra), and no part of it 
can for the purposes of gas or water undertakings be properly held to be land “ not dedi- 
cated to public use ” under this section. Dedication as between the owner of the soil on 
the one hand and the controlling authority on the other, involves not merely the occupa- 
tion by the public of the surface, but also the dedication of so much of the subj acent soil 
as is necessary for the proper maintenance of the surface as a road or street (Schweder v. 
Worthing Gas Light and Cohe Co. (No. 2), [1913] 1 Ch. 118 ; 77 J. P. 41 ; 25 Digest 472, 76). 
As to breaking up occupation roads not dedicated to the public, see Selby v. Crystal Palace 
District Gas Co. (1862), 30 Beav. 606 ; 31 D. J. Ch. 592 ; 25 Digest 472, 19. Power is 
now given to local authority undertakers upon application by the owner or occupier of 
premises abutting on a street to lay gas and water pipes in streets laid out but not dedicated 
(P. H. A., 1925, s. 80, Vol. V., post; P. H. A., 1936, s. 119, ante, p. 367). As to what 
constitutes such a street, see Davies v. Ripon Corporation j [1928] Ch. 884 ; 92 J. P. 153 ; 
43 Digest 1062, 33. 

(c) This section does not preclude the undertakers from taking a pipe through a railway 
bridge under s. 6 without cutting into the structure of the bridge but laying the pipe in the 
sod (Taff Vale Rail. Co. v. Cardiff Gas Light and Cohe Co. ( 1907), 71 J. P. 360 ; 23 T. L. R. 
528 ; 25 Digest 472, 17). 

In view of this section the undertakers are not liable to penalties under s. 36 of the Gas- 
works Clauses Act, 1871, post, p. 4316, for neglect or refusal to supply gas to a lamp in a 
private passage where the owner objects to their laying the pipe (Bellamy v. Liverpool 
United Gas Light Co. (1904), 68 d. P. 540 ; 2 L. G. R. 1182 ; 26 Digest 472, 20). 

8 . Before the midertakers proceed to open or break up any street, bridge 
sewer, drain, or tunnel, they shall give to the persons (a) under whose control 
or management the same may be, or to their clerk, surveyor, or other officer 
notice in writing of their intention to open or break up the same, not less 
than three clear days befoiebeginning such work, exo^t in oases of emergency 
arising from defects in any of the pipes or other works, and then so soon as is 
possible after the beginning of the work, or the necessity for the same shall 
have arisen (6). 

(a) A rural district council as “ highway authority ” under s. 25, L. G. A., 1894, was held 
not to be, and a county council in respect of a rural district is therefore not a “person 
under whose control or management ” a highway, dedicated to the public, but not repairable 
by the inhabitants at large, is within the meaning of this section (Bedhill Oas Co, v. Reigate 
R, D. G. , [1911] 2 K. B. 565 ; 75 J. P. 368 ; 25 Digest 473, 24). Within the area of an 
urban district council there were three streets or roads which were open for public use, but 
which were not repairable by the inhahitants at large. The Post Office authorities were 
desirous of placing telegraph wires along these streets, and applied to the district counch 
for their consent, but the council refused to give consent on the ground that the streets 
were not under their control within the meaning of s. 13 of the Telegraph Act, 1863. It was 
held that the council “ had not the control over the roads ” and were not therefore entitled 
to give consent (Postmaster- General v. Hendon U. D. 0., [1914] I K. B. 564 ; 78 J. P. 145 j 
42 Digest 888, 19). See also Postmaster-General v. Evichings, [1916] 1 K. B. 774 ; 80 
J. P. 246 ; 42 Digest 892, 38. 

(b) Consent is not necessary (Dover Gaslight Co. v. Dover Corporation (1855), 7 De G. M. 
& G. 545 ; 19 J. P. 515 ; 25 Digest 471, 12). As to what notice must be given, see 
Edgware Highway Board v. Colne Valley Water Co. (1877), 46 L. J. Ch. 889 ; 43 Digest 
1072, 97. As to the right of support of pipes laid in a highway, see Normanton Oas Co. v. 
Pope (1883), 52 D. J. Q. B. 629 ; 49 L. T. 798 ; 25 Digest 474, 27. 

9. such street, bridge, sewer, drain, or tunnel shall except in the cases 
of emergency aforesaid, be opened or broken up except under the super- 
intendence of the persons having the control or management thereof, or of 
their officer, and according to such plan as shall be approved of by such 
persons or their officer, or in case of any difierence respecting such plan, then 
according to such plan as shall be determined by two justices ; and such 
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ustices may, on the application of the persons having the control or manage- Section 9. 

ment of any such sewer or drain, or their officer, require the undertakers to 

make such temporary or other works as they may think necessary for guarding 
against any interruption of the drainage during the execution of any works 
which interfere with any such sewer or drain : Provided always, that if the 
persons having such control or management as aforesaid, and their officer, 
fail to attend at the time fixed for the opening of any such street, bridge, 
sewer, drain, or tunnel, after having had such notice of the undertakers’ 
intention as aforesaid, or shall not propose any plan for breaking up or opening 
the same, or shall refuse or neglect to superintend the operation, the under- 
takers may perform the work specified in such notice without the super- 
intendence of such persons or their officer (a). 

{a) See Edgware Highway Board v. Colne Valley Water Co. (1877), 46 L. J. Ch. 889 ; 

43 Digest 1072, 97 ; East Molesey L. B. v. Lambeth Watervscrhs Co., [1892] 3 Ch. 289 ; 

43 Digest 1072, 96 ; and note (a) to s. 12 at p. 4168, ^ost. 

Where a local authority in the metropolis employ a contractor to reinstate streets 
broken up by a company under statutory powers, they cannot recover from the company 
under s. 114 of the Metropolis Management Act, 1855, any sum in addition to the amount 
actually paid to the contractor, in respect of supervision exercised by their officers over 
the work, if in fact no expense has been incurred for supervision beyond that which would 
have been inourred if the company had executed the work of reinstatement {Metropolitan 
Water Board v. Westminster City Council (1905), 70 J. P. 52 ; 75 L. J. K. B. 384 ; 43 
Digest 1097, 271). 

A metropolitan borough council purporting to act under the Metropolis Management 
Act, 1855, s. 114, passed a resolntion that they would in all cases where any pavement 
was opened by a gas company do the work of reinstatement themselves. Subsequently 
a gas company having opened the pavement of a street and finished laying their pipes, 
gave notice to the council that reinstatement was necessary. It was held that the resolu- 
tion did not, upon the mere expiry of a reasonable time after receipt of the notice, ipso 
Jacto release the company from the duty imposed by the above section. To effect such 
release it was necessary that the council should dismiss the company from the control of 
the reinstatement, and in fact take charge of the work themselves (Brame v. Commercial 
Gas Co., [1914] 3 K. B. 1181 ; 79 J. P. 55 ; 25 Digest 491, 117). 

10 , When the undertakers open ox break up the road or pavement of Streets, etc. 
any street or bridge, or any sewer, drain, or tunnel, they shall with all eon- ber^Sted 
venient speed complete the work for wliich the same shall be broken up, without delay, 
and fill in the ground, and reinstate and make good the road or pavement, 

or the sewer, drain, or tunnel, so opened or broken up, and carry away the Roads, etc, to 

rubbish occasioned thereby, and shall at all times, whilst any such road or 

pavement shall be so opened or broken up, cause the same to be fenced and opened ; 

guarded, and shall cause a light sufficient for the warning of passengers to be 

set up and maintained against or near such road or pavement, where the 

same shall be open or broken up, every night during which the same shall be 

continued open or broken up, and shall keep the road or pavement which 

has been so broken up in good repair for three months after replacing and and to be kejpt 

making good the same, and for such further time, if any, not being more than 

twelve months in the whole, as the soil so broken up shall continue to subside, afterwards. 

11 . If the undertakers open or break up any street or bridge, or any sewer. Penalty for 
dram, or tunnel, without giving such notice as aforesaid, or in a nianner 
diSerent from that which shall have been approved of ox determined as streets, etc. 
aforesaid, or without making such temporary or other works as aforesaid 

when so required, except in the cases in which the undertakers are hereby 
authorised to perform such works without any superintendence or notice, 
or if the undertakers make any delay in completing any such work, or in 
filling in the gronnd, ox reinstating and making good the road or pavement, 
or the sewer, drain, or tunnel, so opened or broken up, or in carrying away 
the rubbish occasioned thereby, or if they neglect to cause the place where 
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Section 11* sncli road or pavement has teen broken up to be fenced, guarded, and lighted, 

or neglect to keep the road or pavement in repair for the space of three 

months next after the same is made good, or such further time as aforesaid, 
they shall forfeit to the persons having the control or management of the 
street, bridge, sewer, drain, or tunnel, in respect of which such default is 
made, a sum not exceeding five pounds for every such offence, and they shall 
forfeit an additional sum of five pounds for each day during which any such 
delay as aforesaid shall continue after they shall have received notice 
thereof [a], 

(a) Notwithstanding this section, the undertakers may be liable in damages to a person 
injured in consequence of careless or defective filling in of the ground {Ooodson v. ^unbiiry 
Gas Co. (1896), 60 J. P. 585 ; 75 L. T. 251 ; 25 Digest 483, 77). In the metropolis the 
local authority may claim to reinstate the street under s. 114 of the Metropolis Manage- 
ment Act, 1855, instead of permitting a gas company to do it, and in that case the gas 
company are not liable if it is done negligently {Crsssy v. South Mstroj^olito/n das Co. 
(1906), 70 J. P. 405 ; 94 L. T. 790 ; 26 Digest 483, 78). This case was distinguished 
in Brame v. Commercial Gas Go., cited in the note to s. 9, supra. Recovery of expenses of 
reinstatement from the gas company in such cases is provided for by s. 82 of the Metropolis 
Management Amendment Act, 1862. See Commercial Oas Co, v, Foplar Borough Gowtidl 
(1906), 70 J. P. 178 ; 94 L. T. 222 ; 25 Digest 473, 25, 

In case of 12. If any such delay or omission as aforesaid take place, the persons 

h^gc^nteoi having the control or management of the street, bridge, sewer, drain, or 
myrJSta^' f^itnnel, in respect of which such delay or omission shall take place, may cause 
them- the work so delayed or omitted to be executed, and the expense (a) of executing 

the same shall he repaid to such persons by the undertakers ; and such 
expenses may he recovered in the same manner as damages axe recoverable 
under this or the special Act. 

{a) This includes a reasonable charge for the supervision of the work {New River Co, v. 
Westmijister Corporation (1904), 68 J. P. 358). 

Supjily os gas. And with respect to the supply of gas, and the recovery of the rent to be 

paid for the same, be it enacted as follows (a) : 

(a) It should he mentioned here that important alterations in the mode of charging 
for gas supplied are introduced by the Gas Regulation Act, 1920, Voi. V., post, and the 
Gas Undertakings Act, 1929, s. 6, Vol. V., post. 

undertakers may from time to time enter into any contract with 
contract for any person for lighting or supplying with gas any public or private building, 
providing any person with pipes, burners, meters, and lamps, and for 
etc. the repair thereof ; and may also from time to time enter into any contract 

with the commissioners, trustees, ox other persons having the control of the 
streets within the limits of the special Act for lighting the same or any of 
them with gas, and for providing such commissioners, trustees, or persons 
with lamps, lamp-posts, burners, and pipes for such purpose, and for the 
repairs thereof, in such manner and upon such terms as shall "be agreed 
upon between the undertakers and the said commissioners, trustees, or other 
persons (a). 

(a) See the P. H. A., 1875, s, 161. Sections 14 and 15 of this Act axe repealed by the 
S. L, B. A,, 1875, except in so far as incorporated with the special Acts to which the 
Gaswor^ Clauses Act,' 1871, post, p. 4307, does not apply. Sectioa 14 related to the 
exemption of gas fittings from distress, as to which, see Gaslight and Coke Go. v. JSardy 
(1886), 17 Q. B. D. 619 ; 51J. P. 6 ; 18 Digest 308, 438. 

* :le * * 

paid^l^ nmy ^ person supplied with gas by virtue of this or the special Act, 

be cut off and neglect to pay the rent due for the same to the undertakers, the undertakers 
eSen^ ^^7 g^s from entering the premises of such person, by cutting off the ^ 

recovered. service-pipe, or by such means as the undertakers shall tbi-nlr fit [a), 
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{a) The remainder of this section was repealed by the S. L. B. A., 1875, as also 'tt'as Note tO 
s. 17, escept in so far as incorporated with special Acts to which, the Gasworks Clauses Section IS. 

Act, 1871, fost, p. 4307, does not apply. The liability under this section attaches to the 

person, not to the premises, and the undertakers may cut ofi the gas supplied to one set 
of premises of a customer for default made by him in respect of another set of premises 
(Montreal Gas Go. y. Cadiem, [1899] A. C. 589 ; 25 Digest 478, b). 

The payment due to a gas company for gas supplied though called a rent, is not really 
a rent, and consequently a gas company does not come within the words “ or other person 
to whom any rent is due in s. 34 of the Bankruptcy Act, 1869 (now s. 35 (1) of the Bank- 
ruptcy Act, 1914 (Ex parte Earnson^ Re Peake (1884), 13 Q. B. D. 753 ; 5 Digest 958, 

7SS3). 

An incoming tenant is not liable for arrears due from an outgoing tenant under the 
Gaslight and Coke Company’s special Act (Cannon Brewery Co. v. Gas Light and Coke Co., 

[1904] A, C. 331 ; 68 J. P. 461 ; 25 Digest 476, 31). But where a woman took and paid for 
gas supplied to her house and afterwards mairi^, it was held that she continued liable 
for gas supplied after her marriage until she discontinued the supply or gave the gas com- 
pany notice of her marriage (Lea Bridge List-net Gas Co. v. Malvern, [1917] 1 K. B. 803 ; 

81 J. P. 141 ; 25 Digest 477, 43). 

9 {: ^ ^ 

And with respect to waste or misuse of the gas, or injury to the pipes and Undue use of 
other works, be it enacted as follows : .Sfl 

18. Every person who shall lay or cause to be laid any pipe to communicate Penalty for 
with any pipe belonging to the undertakers without their consent, or shall SSug toegL 
fraudulently injure any such meter as aforesaid, or who, in case the gas ^^idertakers. 
supplied by the undertakers is not ascertained by meter, shall use any burner 

other than such as has been provided or approved of by the undertakers, or of 
larger dimensions than he has contracted to pay for, or shaE keep the lights 
burning for a longer time than he has contracted to pay for, ox who shall 
otherwise improperly use or bum such gas (a), or shall supply any other person 
with any part of the gas supplied to him by the- undertakers, shall forfeit 
to the undertakers the sum of five pounds for every such ofience, and also 
the sum of forty shillings for every day such pipe shall so remain, or such 
works or burner shall be so used, or such excess be so committed or continued, 
or such supply furnished ; and the undertakers may take ofi the gas from 
the house and premises of the person so ofiending, notwithstanding any 
contract which may have been previously entered into (b). 

(a) J,e., in respect of gas aseertamed otherwise than by meter {Falkirk Corporation v. 

Russell, [1911] S. 0. (J.) 99 ; 25 Digest 475, h). 

(b) As to larceny of gas, see R. r. White (1853), 3 Car. & Kir. 363 ; 17 J. P. 391 ; 15 Digest 
883, 9636 ; B. t. Foster (1865), L. B. 1 C. 0. B. 172. As to the operation of the Statute 
of Limitations, when there has been a fraudulent concealment of an improper using of 
gas within this section, see Imperial Gas Light and Coke Co. w. London Gas Light Co. (1854), 

10 Esch. 39 ; 32 Digest 526, 1815. The appellants, on their own premises, substituted 
for part of a gas pipe belonging to the respondents a larger pipe, in order to increase their 
supply, without having first obtained the respondents’ consent, though notice under the 
Gasworks Clauses Act, 1871, s. 15, post, p. 4311, to disconnect the pipe from the meter 
was duly given. There was no proof of any fraud, or misuse of the gas. It was held that 
the appellants had committed an ofience under the above section (Wood v. West Ham Gas 
Co. (1885), 49 J. P. 662 ; 52 L. T. 817 ; 25 Digest 479, 56). 

19. Every person who shall wilfully remove, destroy, or damage any pipe. Penalty for 
pillar, post, plug, lamp, or other work of the undertakers for supplying gas, JSqovi^? or 
or who shall wilfully extinguish any of the public lamps or fights, or waste or damaging pipes, 
improperly use any of the gas supplied by the undertakers, shall for each 

such ofience forfeit to the undertakers any sum not exceeding five pounds, in 
addition to the amount of the damage done. 

20. Every person who shall carelessly or accidentally break, throw down. Satisfaction for 
or damage any pipe, pillar, or lamp belonging to the undertakers, or under 

their control, shall pay such sum of money by way of satisfaction to the 
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undertakers for the damage done, not exceeding five pounds, as any two 
justices ox the sheriff shall think reasonable (a). 

(a) Under this section a person may be made responsible although the lamp is placed by 
the local authority in an unsafe or improper position and is broken by such person without 
any negligence on his part (Burgess v. Morris (1897), 61 J. P. 553; 25 Digest 480, 59), 
But a master is not liable for damages to a lamp caused accidentally by his servant (Harding 
V. Barlcer (1888), 53 J. P. 308 ; 37 W. R. 78 ; 25 Digest 480, 58). He is liable to an 
action at common law for damages caused by the negligence of his servant (Crystal 
Palace Cos Co. v. Idris Go. (1900), 64 J. P. 452 ; 25 Digest 480, 61). If the summons 
charge damage as done unlawfully and carelessly it need not say “ carelessly or accident- 
ally,’* and a conviction will be good if there be evidence of carelessness, though short of 
what might be called negligence (Ashton v. Eccles Corporation (1906), 71 J. P. 55 ; 26 
Digest 480, 60). See also Gibbons v. Vanguard Motor Bus Co. (1908), 72 J. P. 505 ; 25 
T. L. R. 13 ,* 36 Digest 60, 581 ; Barnes U, D. C. v. London General Omnibus Co. (1909), 
73 J. P. 68 ; 100 L. T. 115 ; 36 Digest 60, 382 ; Isaac Walton <Ss Co. v. Vanguard Motor 
Bus Go. (1908), 72 J. P. 505 ; 25 T. L. R. 13 ; 36 Digest 60, 331. Where the damage was 
caused by a van being blown over by an exceptional gale, it was held that the driver of 
the van was not liable under the corresponding section of a Scots local Act (Hogg v. 
Macpherson, [1928] S. L. T. 35 ; Digest Supp.). See also per Soeutton, and Atkin, L.JJ., 
in P. M. G. V. Bech and Pollitzer^ [1924] 2 K. B. 308 ; 88 J. P. 137 ; 43 Digest 895, 61. 

The words of the section “ in satisfaction ” mean “ in full satisfaction ” Therefore 
where the Justices have awarded a sum under the section, the undertakers cannot recover 
a further sum in an action for negligence (Birmingham Corporation v. Allsopp (1918), 
88 L. J. K. B. 549 ; 25 Digest 431, 65). 

And with respect to the provision for guarding against foaling water, or 
other nuisance from the gas, be it enacted as follows (a) : 

(a) See also the provisions of the P. H. A., 1875, s. 68, post, and the notes thereon ; 
the Waterworks Ckiuses Act, 1847, ss. 61 — 67, post, pp. 4193 et seq. ; and the Rivers 
Pollution Prevention Act, 1876, post. As to the liabiHty of a gas company for damage 
caused by an escape of gas, see Jones v. Carshalton Gas Co. (1888), 5 T. L. R. 69 ; Burrom 
V. March Gas and Coke Co. (1872), L. R. 7 Ex. 96 ; 36 J. P. 517 ; 25 Digest 484, 83, and 
by the discharge of noxious waste products into a trout river, see Granby (Marquis of) v. 
Bakewell U. D. C. (1923), 87 J. P. 105 ; 21 L. G. R. 329 ; 36 Digest 221, 630. 

21. If the undertakers shall at any time cause or sniBer to be brought or to 
flow into any stream, reservoir, or aqueduct, pond, or place for water, or into 
any drain communicating therewith, any washing or other substance pro- 
duced in making or supplying gas, or shall wilfully do any act connected 
with the making or supplying of gas whereby the water in any such stream, 
reservoir, aqueduct, pond, or place for water shall be fouled, the undertakers 
shall forfeit for every such oflence the sum of two himdred pounds. 

22. The said penalty of two hundred pounds shall he recovered, with full 
costs of suit, in any of the superior courts, by the person into whose water 
such wasting or other substance shall be conveyed or shall flow, or whose 
water shall be fouled, by any such act as aforesaid ; but such penalty shall 
not be recoverable unless it be sued for during the continuance of the offence, 
or within six months after it shall have ceased (a). 

(a) As to the effect of this section on a local Act, see Parry v. Croydon Commercial Gas Co. 
(1863), 15 C. B. (N. s.) 568 ; 28 J. P. 86 ; 25 Digest 487, 99. 

23. In addition to the said penalty of two hundred pounds (and whether 
such penalty shall have been recovered or not) the undertakers shall forfeit 
the sum of twenty pounds (to be recovered in the like manner) for each day 
during which such washing or other substance shall be brought or shall flow 
as aforesaid, or the act by which such water shall be fouled shall continue, 
after the expiration of twenty-four hours from the time when notice of the 
offence shall have been served on the undertakers by the person into whose 
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'ater such washing or other substance shall be brought or shall flow, or Section 28> 
rhose water shall be fouled thereby, and such penalty shall be paid to such 
ist-mentioned person. 

24. Whenever any gas shall escape from any pipe laid down or set up by Daily penalty 
r belonging to the undertakers, they shall, immediately after receiving 
.otice thereof in writing, prevent such gas from escaping ; and in case the 
.ndertakers shall not within twenty-four hours next after service of such 
lOtice efiectually prevent the gas from escaping, and wholly remove the 
ause of complaint, they shall for every such ofience forfeit the sum of five 
>ounds for each day during which the gas shall be suffered to escape after the 
.zpiration of twenty-four hours from the service of such notice (a). 

(a) See Mose v. Hastings and St. Leonards Gas Co. (1864), 4 F. & F. 324 ; 25 Digest 485, 

*0 ; Burrows v. March Qas and Colce Co. (1872), L. R. 7 Ex. 96 ; 36 J. P. 517 ; 25 Digest 
:84, 8S ; Brice v. Soidfi Metropolitan Gas Co. (1896), 65 L. J. Q. B. 126 ; 25 Digest 485, 86. 

U to a nuisance arising from gasworks, see Wood v. Conway Corporation, [1914] 2 Ch. 47 ; 

'8 J. P. 249 ; 25 Digest 486, 94 ; Herring v. Lincoln Corporation (1920), 42 M. C. 0. 41 ; 

.udiGranby^. BaTcewell U. D. C. (1923), 87 J. P. 105; 21 L. G. R. 329 ; 36 Digest 221,63^. 


25. Whenever any water within the limits of the special A.ct shall be fouled Pen^ty for 
)y the gas of the undertakers, they shall forfeit to the person whose water 

;hall be so fouled for every such offence a sum not exceeding twenty pounds, 
ind a farther sum not exceeding ten pounds fox each day during which the 
iffence shall continue after the expiration of twenty-four hours from the 
jervice of notice of such offence. 

26. For the purpose of ascertaining whether such water be fouled hy the Power to open 
yas of the undertakers, the person to whom the water supposed to be fouled SSnegas 
shall belong may dig up the ground and examine the pipes, conduits, and Vhetbe?' 
?^orks of the undertakers ; provided that such person, before proceeding so to water is fooled 
iig and examine, shall give twenty-four hours notice in writing to the under- 

bakers of the time at which such digging and examination is intended to 

bake place, and shall give the Hke notice to the persons having the control 

or management of the road, pavement, or place where such digging is to take 

place ; and they shall be subject to the like obligation of reinstating the said i&tated^^ 

road and pavement, and the same penalties for delay or any nonfeasance or 

misfeasance therein, as are hereinbefore provided with respect to roads and 

pavements broken up by the undertakers for the purpose of laying their pipes. 

27* If upon any such examination it appear that such water has been Expenses to 
fouled by any gas belonging to the undertakers, the expenses of the digging, 
examination, and repair of the street or place disturbed in any such examina- 
tion shall he paid by the undertakers ; but if upon such examination it 
appear that the water has not been fouled by the gas of the undertakers, 
the person causing such examination to be made shall pay all such expenses, 
and shall also make good to the undertakers any injury which may be occa- 
sioned to their works by such examination. 

28. The amount of the expenses of every such examination and repair how expenses 
and of any injury done to the undertakers, shall, in case of any dispute about 
the same, together with the cost of ascertaining and recovering the same, he recovered, 
ascertained and recovered in the same manner as damages fox the ascertaining 
and recovery whereof no special provision is made are to he ascertained and 
recovered. 
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29. Nothing in tiis or the special Act contained shall prevent the under- 
takers from being liable to an indictment for nuisance, or to any other legal 
proceeding to 'which they may he liable^ in conseq^uence of making or supplying 
gas (a), 

(a) See section 9 of the Gasworks Clauses Act, 1871, post) p. 4309, and Jordeson v, 
Sutton, Southcoatcs and Drypool Gas Co., [1899] 2 Oh. 217 ; 63 J. P. 692 ; 25 Digest 486, 92 ; 
BaUhelUr v. Turibridge Wells Gas Co. (1901), 65 <J. P. 680 ; 84 L. T. 765; 25 Digest 
487, 100. A company cannot justify a nuisance by setting up incapacity to make or supply 
gas without so doing {Ait.-GeTi. v. Gas LigM and Goike Go. (1877), 7 Ch. D, 217 ; 42 J. p, 
391 ; 25 Digest 492, 118). But compare -with this the decision in Harrison v. Sonthwarh 
and YauxJmll Water Co., [1891] 2 Ch. 409 ; 36 Digest 162, U, where it was held that a 
statutory authority to sink a shaft included all things reasonably necessary, thongli 
causing a temporary nuisance. This case was distinguished in Knight v. Isle of WigU 
Electric U^ht and Fewer Co., Ltd. (1904), 73 L. «T. Ch. 299 ; 68 J. P. 266 ; 36 Digest 201, 
413, where the nuisance complained of was a continuing nuisance ; see also Midwood v, 
Manchester Corporation, [1905] 2 K. B. 597 ; 69 J. P. 348 ; 38 Digest 50, 288 (decided 
with reference to a similar section in the Electric Lighting (Clauses) Act, 1899, Sched., 
clause 81), in which it was held that the mdertakers were liable in damages for an ex- 
plosion occasioned by a leakage of electricity fi:om one of their mains which ignited gas 
escaping into the plaintiff’s premises in an adjoi n i n g street ; see also Karrdl v. LimerieJs 
Corporation (1911), 45 Ir. L. T. 169; MUott v. Battersea Corporation (1910), 74 J. P. N. 
627 ; Charing Cross, Electricity Supply Co. v. Hydraulic Power Co., [1914] 3 K. B. 772; 
78 J. P. 305 ; 36 Digest 189, 315 ; Manchester Corporation v. Parnworth, [1930] A. C. 
171 ; 94 J. P. 62 ; Digest Supp. ; and see the note to clause 81 of Schedule to the Electric 
Lighting (Clauses) Act, 1299, post, p. 4980. 

But where gas escaped from a main not belonging to a local authority and was ignited 
by a spark iu a box belonging to the local authority as part of their electrical equipment, 
it was held that the local authority were not liable for injury to a passer-by as the result of 
the explosion (Goodbody v. Poplar Borough Council (1914), 79 J. P. 218 ; 84 L. J. K. B. 
1230; 36 Digest 198,553). 

And with respect to the amount of profit to be received by the undertakers 
when the gasworks are carried on for their benefit, be it enacted as follows: 

30. The profits of the undertaking to be divided amongst the undertakers 
in any year shall not exceed the prescribed rate, or where no rate is prescribed 
they shall not exceed the rate of ten pounds in the hundred by the year on 
the paid-up capital in the undertaking, which in such case shall bo deemed 
the prescribed rate, unless a larger dividend be at any time necessary to make 
up the deficiency of any previous dividend 'which shall have fallen short of 
the said yearly rate {a), 

{a) See Chelsea Waterworks Co. v. Metropolitan Water Board, [1904] 2 K. B. 77; 43 
Digest 1100, 297 ; Kent Waterworks v. Lamplough, [1904] A. C. 27 ; 68 J. P. 361 ; 43 
Digest 1101, 800 ; Metropolitan Water Board v. New River Co. (1904), 20 T. L. R. 687; 
43 Digest 1100, 294 ; Ashton Gas Go. t. Aft.-Gen., [1906] A. C. 10 ; 70 J. P. 49 ; 10 Digest 
1162, 8225. 

31. If the clear profits of the undertaking in any year amount to a larger 
sum than is sufficient, after making up the deficiency in the dividends of any 
previous year as aforesaid, to make a dividend at the prescribed rate, the 
excess beyond the sum necessary for such purpose shall from time to time be 
invested in Government or other securities, and the dividends and interest 
arising from such securities shall also he invested in the same or like securities, 
in order that the same may accumulate at compound interest until the fund 
so formed amounts to the prescribed sum, or if no sumi be prescribed a sum 
equal 'to one-tenth of the nominal capital of the undertakers(a), which sum shall 
form a reserved fund to answer any deficiency which may at any time happen 
in the amount of divisible profits, or to meet any extraordinary claim or 
demand ■which may at any time arise against the undertakers ; and if such 
fund be at any time reduced, it may thereafter be again restored to the said 
sum, and so from time to time as often as such reduction shall happen (6). 



Pboetts op the Undertakers. 


4173 


[а) This amount is varied in the case of undertakers, other than -local authorities, by s. 3, Not6 tO 

.s Undertaking Act, 1929, Vol. Y,,post, ^ Section 31. 

(б) See Metropolitan Water Board, v. New Mimr Co, (1904), 20 T. L. H. 687 ; 43 Digest 

OO, 294. 

32* ProTided always, that no stun of money shall be taken from the said 
nd for the purpose of meeting any extraordinary claim, miless it be first resorted to 
rtified in England ... by two justices . . , that the sum so proposed to eStiwniinary 
s taken is required for the purpose of meeting an extraordinary claim within ckm except on 
e meaning of this or the special Act (a). ^ 

(a) Words relating to Scotland and Ireland only are here omitted. 

33. When such fund shall, by accumulation or otherwise, amount to the when fund 
‘escribed sum, or one-tenth of the nominal capital of the company (a), as the p^saribed^sum, 
ise may be, the interest and dividends thereon shall no longer be invested, ^ 

it shall be applied to any of tbe general purposes of the undertaking to purposes of the 
hicb tbe profits thereof are applicable (b). undertating. 

{a) This amount is varied in the case of undertakers, other than local authorities, by 
3, Gas Undertakings Act, 1929, Vol. V., post. 

(b) Certain consumers of gas brought an action against the company which supplied 
em on the ground that the company had created a reserve fund greatly in excess of that 
ithorised by its special Acts, and had carried over from year to year large undivided 
•ofits, thereby avoiding the obligation upon it to reduce the price of the gas which it so 
[pplied : — Held, that no such duty as alleged was imposed by the Acts on the company ; 
lat the consumers had not control over the affairs of the company, and were not, therefore, 
ititled to raise the question, the shareholders alone being interested, and that the court 
)nld not order the reserve fund and undivided profits to be applied in reduction of the 
nee of the gas in the manner suggested (Mason v. Ashton. Oas Co. (1886), 60 J. P. 628 ; 
t L. T. 708 ; 2o Digest 488, 105). 

34. If in. any yeai the profits of the undertaking divisible amongst tbe if profits are 
ndertakers shall not amount to the prescribed rate, such a sum may be prescribed rate, 
iken from tbe reserved fund as, with the actual divisible profits of such 

ear, will enable the undertakers to make a dividend of the amount aforesaid, from tSe^ 
nd so from time to time as often as the occasion shall require. reserved fund. 


35. In England . . . the court of quarter sessions . . . may, on the peti- if profits are 
ion of any two gas ratepayers within the limits of the special Act, nominate Snouu^^ 
nd appoint some accountant or other competent person, not being a proprietor ^ 

f any gasworks, to examine and ascertain, at the expense of the undertakers deduction to be 
bhe amount of such expense to be determined by the said court . . , the Jitce of 
ctuai state and condition of the concerns of the undertakers, and to make 
eport thereof to the said court at the then present or some following 
essions . . . ; and the said court . . . may examine any witnesses upon 
•ath touching the truth of the said accounts and the matters therein referred 
0 ; and if it thereupon appear to the said court . . , that the profits of the 
mdertakers for the prece^g year have exceeded the prescribed rate, the 
indertakers shall, in case the whole of the said reserved fund has been and then 
emains invested as aforesaid, and in case dividends to the amount herein- 
)efore limited have been paid, make such a rateable reduction in the rate for 
jas to be furnished by them as in the judgment of the said court . . . shall 
36 proper, but so as such rates, when reduced, shall ensure to the undertakers 
regard being had to the amount of profit before received) a profit as near as 
nay be to tbe prescribed rate (a). 


(a) Words relating to Scotland and Ireland only are omitted from this and the two 
ibliowing sections. The court of quarter sessions has no jurisdiction under this section to 
ippoint a gas engineer to assist an accountant appointed thereunder to examine and 
asc^ain the actual state and condition of the concerns of the gas company, and where 
such order is made a writ of certiorari will lie to bring the order up to be quashed (R. v. 
hrirdley (1885), 50 J. P. 534 j 54 L. T. 435 ; 25 Digest 489, lOB). 
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Note to 
Section 85. 


Court may 
order 

petitioner to 
pay costs of 
groundless 
petition. 


Penalty on 
undertakers 
for refusing to 
produce books, 
vouchers, etc. 


An order cannot be made to reduce the price of gas under this section unless the whole 
of the reserve fund has been invested and the prescribed dividend paid ; nor can an order 
be made for the payment of costs by the company to the petitioners. The quarter sessions 
may inquire into the accounts of past years for the purpose of ascertaining the actual 
condition of the concern, but they cannot disallow and recast them so as to vary the 
accounts of the year into which they are inquiring (H. v. Hanley (Recorder of) (1887), 
19 Q. B. D. 481 ; 52 J. ?. 100; 25 Digest 489, 109), Where a corporation supply gas 
they are not bound to give credit for the value of gas supplied for lighting streets or other 
public purposes {Att,-Oen, v. Oldham Gorporation (1892), 14 M. C. 0. 195). 

36. Provided always, that if, in the case of any petition so presented, 
it appear to the said court . . . that there was no sufficient ground for 
presenting the same, the said court . . . may, if they or he think fit, order 
the petitioner to pay the whole or any part of the costs of or incident to such 
petition (the amount thereof to he determined by the said court . . . ,) 
and the costs so ordered to he paid shall be recoverable in the same way as 
damages are recoverable under this or the special Act. 

37. If the undertakers shall, for seven days after being required to produce 
to the said court . . . , or to the said accountant or other person as aforesaid, 
any books of account or other books, hill, receipts, vouchers, or papers relating 
to the pecuniary afiairs of the undertakers, refuse or neglect to produce 
such books, bills, receipts, vouchers, or papers, they shall forfeit the sum of 
'one hundred pounds for every such refusal or wilful neglect, and the further 
sum of ten pounds for every day such refusal or wilful neglect shall contmue 
after the expiration of the said seven days ; such respective penalties to be 
recovered by any person who will sue for the same, with full costs of suit, 
in any of the superior courts. 


AcccuiH, 38. And with respect to the yearly receipt and expenditure of the under- 
AnnuaJ account takers, be it enacted, that the undertakers shall, in each year after they 
begun to supply gas under the provisions of this or the special Act, 
* cause an account in abstract to be prepared of the total receipts and expendi- 
ture of all rents or funds levied under the powers of this or the special Act 
for the year preceding, under the several distinct heads of receipt and expendi- 
ture, with a statement of the balance of such account, duly audited and 
certified by the chairman of the undertakers, and also by the auditors thereof, 
if any ; and a copy of such annual account, if the gasworks be situated in 
England . , . shall be transmitted, free of charge, to the clerk of the peace 
for the county in which the gasworks are situate . . . and such transmission 
shall be made on or before the thirty-first day of January in each year, under 
a penalty of twenty pounds for each default ; and the copy of such account 
so sent to the said clerk of the peace . . . shall be kept by him, and shall 
he open to inspection by aU persons at all seasonable hours, on payment of 
one shilling for each inspection (a). 

(d) Words relating to Scotland and Ireland only are omitted from this section. The 
section is now superseded by section 16 of the Gas Regulation Act, 1920, Vol. V., post. 
As to the annual account under a local Act, see Leamingtoji Priors Qas Go. v. Davis (1886), 
18 Q. B. D. 107 ; 51 J. P. 360 j 25 Digest 470, 6, the facts of which are stated in the iiote to 
the Gasworks Clauses Act, 1871, s. 35, post^ p. 4316. 

39 [a), . . . 

(a) Section 39 as to tender of anaends was repealed by the S. L. R. A., 1894. See now 
the Public Authorities Protection Act, 1893, post. 

Recovery of And with respect to the recovery of damages not specially provided for, 
penalties, and to the determination of any other matter referred to 
justices or to the sheriff, be it enacted as follows : 
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40. If the gasw^orks be in England . . . the clauses of the Railways Section 40, 
Clauses Consolidation Act, 1845 (a), with respect to the recovery of damages ~ 
not specially provided for, and of penalties, and to the determination of any 
other matter referred to justices, shall he incorporated with this and the 

special Act . . .(h), incorpoTated 

^ ' with this and 

(fit) See anie, p. 4159. toe special 

(b) The parts of this section relating to Scotland and Ireland only are here omitted. 

41 (a). . . . 

{a) Section 41 related only to Ireland, and was repealed by the S. L. R. A., 1875. 

42. All things herein or in the special Act, or any Act incorporated there- Acts which 
with, authorised or required to be done by two justices, may and shall he bj^one^ 
done in England , . , by any one magistrate having by law authority magistrate, 
to act alone for any purpose with the powers of two or more justices . . . (a) 

(a) The parts of this section relating to Scotland and Ireland only are here omitted. 


43. Every penalty or forfeiture imposed by this or the special Act, or any Penalties, 

Act incorporated therewith, or by any byelaw in pursuance thereof, 

respect of any offence which shall take place within the metropolitan police police district, 
district, shall- be recovered, enforced, accounted for, and, except where the 
application thereof is otherwise specially provided for, shall be paid to the 
receiver of the metropolitan police district, and shall he applied, in the same 
manner as penalties or forfeitures, other than fines upon drunken persons, 
or upon constables for misconduct, or for assaults upon police constables, 
are directed to be recovered, enforced, accounted for, paid, and applied by 
the Metropobtan Police Courts Act, 1839 ; and every order or conviction 2 & s vict. 
of any of the police magistrates in respect of any such forfeiture or penalty Appeal, etc. 
shall he subject to the like appeal, and upon the same terms, as is provided 
in respect of any order or conviction of any of the said police magistrates by 
the said last-mentioned Act ; and every magistrate by whom any order or 
conviction shall have been made shall have the same power of binding over 
the witnesses who shall have been examined ; and such witnesses shall be 
entitled to the same allowance of expenses as they would have had or been 
entitled to in case the order, conviction, and appeal had been made in pur- 
suance of the provisions of the said last-mentioned Act. 

44 . [False evidence'] (a). 

(a) Repealed by the Perjury Act, 1911. 

And with respect to access to the special Act, be in enacted as follows : Access to sveoii 

Act. 

45. The undertakers shall at all times after the expiration of six months — 

after the passing of the special Act keep in their principal office of business Act 

a copy of the special Act, printed by the printers to her Majesty, or some ^ 

of them, and shall also within the space of such six months deposit in the 
office of the [clerk of the county council] in England ... of the county in 
which the undertaking is situated, a copy of such special Act, so printed as 
aforesaid ; and the said [clerk of the’ county council] . . . shall receive, and 
they and the undertakers respectively shall keep, the said copies of the special 
Act, and shall permit all persons interested to inspect the same, and make 
extracts or copies therefrom, in the like manner, and upon the like terms, and 
under the like penalty for default, as is provided in the case of certain plans 
and sections by the Parbamentary Documents Deposit Act, 1837 (a). 7 wm.4 & 1 

(a) The pajts of this section relating to Scotland and Ireland only are here omitted. 

The words in square brackets were substituted by s. 101, L. G. A., 1933, ante, p. 807. 
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The Waterworks Clauses Act, 1847. 

46 . If the undertakers fail to keep or deposit, as hereinbefore mentioned, 
any of the said copies of the special Act, they shall forfeit twenty pounds 
for every such oHence, and also five pounds for every day afterwards during 
which such copy shall be not so kept or deposited. 

47 . And be it enacted, that nothing in this Act contained shall he deemed 
to exempt the undertakers from the provisions of an Act passed in the fifty- 
seventh year of the reign of his late Majesty King George the Third, intituled 
An Act for better paving, improving, and regulating the Streets of the Metro- 
polis, and removing and preventing Nuisances and Obstructions therein (a), 
or from the laws of sewers for the time being in force within ten miles from 
the Royal Exchange in the city of London. 

(a) Now called the Metropolitan Paving Act, 1817, but better kno^vn as Michael Angelo 
Taylor’s Act. 

48 . Nothing in this or the special Act shall be deemed to extend to or 
affect any Act of Parliament relating to her Majesty’s duties of customs 
or excise, or any other revenue of the Crown, or to extend to or affect any 
claim of her Majesty in right of her Crown, or otherwise howsoever, or any 
proceedings at law or in equity, by or on behalf of her Majesty, in any part 
of the United Kingdom of Great Britain and Ireland. 

49 . Nothing herein or in the special Act contained shall be deemed to 
exempt the undertakers from any general Act relating to gasworks, or any 
Act for improving the sanitary conditions of towns and populous districts, 
which may he passed in the same session in which the special Act is passed, 
or any future session of Parliament (a). 

(a) The Public Health (Buildings in Streets) Act, 1888, postf p 4777, is an “ Act for im- 
proving the sanitary conditions of towns and populous districts ” within the meaning of this 
section {G^'and Junction Waterworks Co. v. Hampton U. D. 0., [1898] 2 Ch. 381 ; 62 J. P. 
566 ; 26 Digest 562, 2568). The corresponding section of the Waterworks Clauses Act, 
1847, s. 93, does not exempt a water company ftom the provisions of the P. H. A., 1876, 
and they are bound to comply with the byelaws made under s. 167 of the latter Act 
{Uckjield R. J). C. v- Crowborough District Water Co.., [1899] 2 Q. B. 664 ; 43 Digest 1067, 
6S). See also London O. C. v. Wandsworth and Putney Gas Co. (1900), 64 J. P. 600 ; 82 
L. T. 562 ; 26 Digest 610, 2153. Section 50 is repealed by the S. L. R. A., 1875. 

* ^ 4: :{( He H: 


THE WATBEWOEKS CLAUSES ACT, 1847. 

(10 & 11 ViCT. c. 17) [a). 

An Act for corisolidating in One Act certain Promsions usually contained in 
Acts authorising the making of Waterworks for supplying Towns with 
Water. [23rd April, 1847.] 

[ 1 .] This Act shall extend only to such waterworks as shall be authorised 
by any Act of Parliament hereafter to he passed which shall declare that 
.this Act shall be incorporated therewith; and all the clauses of this Act, 
save so far as they shall be expressly varied or excepted by any such Act, 
shall apply to the undertaldng authorised thereby, so far as the same shaU 
be applicable to such undertaMng, and shall, with the clauses of every other 
Act which shall he incorporated therewith, form part of such Act, and he 
construed therewith as forming one Act. 

(a) :^coiporated in part by the P, H. A., 1936, s. 120, ante^ p. 368 (together with the 
amending Act of 1863, post, p. 4256), and also by the P. H. A., 1875 (Support of Sewers), 
Amendment Aot, 1883, post. See notes to those Acts. 
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For other incorporations, see Supply of "Water in Bulk Act, 1934, Vol. V,, post, and Note tO 
Water Supplies (Exceptional Shortage Orders) Act, 1934, s. 2 (a), Yol. Y., post Section 1, 

And with lespect to the constmction of this Act, and any Act incoipoiated interpretation. 
therewith, be it enacted as follows : 


2. The expression “ the special Act ” used in this Act shall he construed to special 
mean any Act which shall be hereafter passed authorising the construction 
of waterworks, and with which this Act shall be incorporated; and tbe 
word ‘‘ prescribed ” used in this Act in reference to any matter herein stated “Prescribed.” 
shall he construed to refer to such matter as the same shall be prescribed 
ox provided for in the special Act, and the sentence in which such word 
occurs shall be construed as if instead of the word prescribed the expression 
“ prescribed for that purpose in the special Act ” had been used ; and the 
expression ‘Hhe lands and streams ’’ shall mean the lands and streams of “Tiie lands and 
water which shall by the special Act be authorised to be taken or used for 
the purposes thereof ; and the expression the undertaking ” shall mean the “ under- 
waterworks, and the works connected therewith, by the special Act authorised 
to be constructed ; and tbe expression “ the undertakers” shall mean the^The^der- 
persons by the special Act authorised to contruct the waterworks. 


takers.** 


3 . The following words and expressions in both this and the special Act, interpretations 
and any Act mcoxporated therewith, shall have the meanings hereby assigned speS 
to them, unless there be something in the subject or context repugnant to 
such construction ; (that is to say,) 

Words importing the singular number shall include the pural number, Number, 
and words importing the pural number only shall include also the 
singular number : 

Words importing the masculine gender shall include females : Gender. 

The word ‘‘ person ” shall include a corporation, whether aggregate or sole : ‘‘Person.” 

The word “ lands ” shall include messuages, lands, tenements, and here- “ Lands.” 
ditaments, or heritages, of any tenure : 

The word “streams” shall include springs, brooks, rivers, and other “ streams.” 
running waters : 

The word “street” shall include any square, court or alley, highway, “ street.” 
lane, road, thoroughfare, or public passage or place, within the limits 
of the special Act (a ) : 

The expression “ the waterworks ” shall mean the waterworks, and the “ The ptei- 
works connected therewith, by the special Act authorised to he con- 
structed (6) ; 

The expression “ water rate ” shall include any rent, reward, or payment “ Water rate,** 
to be made to the undertakers for a supply of water : 

The word “ month ” shall mean calendar month : ”Moath.” 

The expression ^‘superior courts,” where the matter submitted to the “Superior 
cognizance of the court arises in England . . . shall mean her 
Majesty’s superior courts of record at Westminster . . .(c). 

The word “ oath ” shall incltlde affirmation in the case of Quakers, and “ Oath.* 
any declaration lawfully substituted for an oath in the case of any other 
persons allowed by law to make a declaration instead of taking an oath : 

The word “ county ” shall include riding or other division of a county ” County.* 
having a separate commission of the peace . . .(c), and it shall also 
include county of a city or county of a town : 

The word “ justice ” shall mean justice of the peace acting for the place “Justice.** 
where the matter requiring the cognizance of any such justice arises ; 
and a such matter arise in respect of lands or streams situated not 
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wholly in one jurisdiction shall mean a justice acting fox the county 
or place where any part of such lands or streams shall be situated ; 
and where any matter is authorised or required to be done by two justices, 
the expression. two justices ’’ shall he understood to mean two or more 
justices met and acting together (c) : 


The expression quarter sessions ’’ shall mean quarter sessions as defined 
in the special Act ; and if such expression be not there defined it shall 
mean the court of general or quarter sessions of the peace which shall 
be held at the place nearest to the waterworks, or the principal office 
thereof, for the county or place in which the waterworks, or the principal 
office thereof, is situate, or for some division of such county having 
a separate commission of the peace : 

The expression “ the town commissioners ” shall mean the parties defined 
under that title in the special Act, and where no such parties shall be 
there defined shall mean the commissioners, trustees, or other parties 
having the control or management of the streets under any Act for 
paving or improving the town or district to be supplied with water under 
the special Act : 

The word inspector ” shall mean an officer appointed under any local 
Act relating to the town or district supplied with water under the special 
Act for the purpose of inspecting or superintending works connected 
with the paving, drainage, or supply of water of such town or district, 
or an officer appointed under any general Act for executing the like 
duties with respect to such town or district together with other towns 
or districts. 

(a) See Maddoch v. Wallasey L. R., ante, p. 4164. See also as to the meaning of the word 
street ’* in a local Act, incorporating this Act, Bristol Waterworha Co. v. Bristol Corpora- 
tion (1889), 5 T. L. B. 551. Eor the purposes of the application, of this Act under s. 57 
of the P. H. A., 1875 (see now s. 120 of the P. H. A., 1936, ante, p. 368), the term “ street ” 
includes a private street {Hill v. Wallasey L. B., [1894] 1 Ch. 133 ; ‘43 Digest 1062, 34). 
As to the limits of supply, see AU.-Oen. v. West Olomestershire Water Go., [1909] 2 Ch. 
338 ; 73 J. P. 453 ; 28 Digest 460, 750. As to the delegation of statutory powers, see 
Ticehurst and District Water and Cos Co., Ltd. v. Qas and Waterworks Supply and Con- 
struction Co., Ltd. (1911), 55 Sol. Jo. 459; 43 Digest 1087, 202; In re Woking U. D. G. 
{Basingstoke Canal) Act, 1911, [1914] 1 Ch. 300 ; 78 J. P. 81 ; 13 Digest 367, 935. As to 
the Hmits of supply under the Metropolis "Water Act, 1902, see Sutton District Water Co. 
V. Metropolitan Water Board (1926), 90 J. P. 61 ; 43 Digest 1101, 303. 

(5) As to the power of the undertakers to construct works other than those authorised 
by the special Act, see AU.-Gen. v. Frimley and Farnborouyh District Water Go., [1908] 
1 Ch. 727 ; 72 J. P, 204 ; 43 Digest 1067, 64 ; Att.-Qen, v. South Siaffacdshire Waterworks 
Go. (1909), 25 T. L. R. 408 ; Marriott v. Bast Orinstead Oas and Water Go,, [1909] 1 Ch. 
70 ; 72 J. P. 509 ; 43 Digest 1072, 95 ; AU.-Ckn. v. Barnet District Gas and Water Co. 
(1910), 74 J. P. 193 ; 102 L. T. 546 ; 43 Digest 1067, 67. 

(c) Words relating to Scotland* and Ireland only are here omitted. 

Citing the Act. And with xcspect to citing this Act, or any part thereof, be it enacted as 
foRows ; 

Short title of 4. In citing this Act in other Acts of Parliament, and in legal instruments, 
it shall be enough to use the expression The Waterworks Clauses Act, 1847.’’ 

rorms in which 5. Por the purpose of incorporating part only of this Act with any Act 
hereafter to be passed, it shall be enough to describe the clauses of this Act 
respect to any matter in the words introductory to the enactment 
with respect to such matter, and to enact that the clauses so described, or 


“ Quarter 
sessions.*' 


“The town 
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Section 3. 

“ Two 
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that this Actj with the exception of the clauses so described, shall be incor- Section 5. 
porated with such Act ; and thereupon all the clauses of this Act so incor- 
porated shall, save so far as they are expressly varied or excepted hy such 
Act, form part of such Act, and such Act shall be construed as if such clauses 
were set forth therein with reference to the matter to which such Act relates. 

4: 4: Ne * $ 

And with respect to mines, be it enacted as follows {a) : Mines. 

(a) Ttese sections, 18 — '27, are incorporated by tbe Public Health. Act, 1875 (Support of 
Sewers), Amendment Act, 1883, post, p. 4664, These sections amount to a code defining 
and regulating the mutual rights of water companies and owners of minerals (South 
Sta;ffordshire Waterworks Co. v. Mason (1886), 56 L. J. Q. B. 255 ; 57 Jj. T. 116 ; 11 
Digest 153, 354). They very closely resemble ss. 77 — 82 of the Railway Clauses Con- 
solidation Act, 1845, and the cases decided under that Act may be referred to : — ^particu- 
lajly Midland Mail. Co. v. Miles (1885), 30 Ch. D. 634 ; Midland Mail. Co. t. Miles (1886), 

33 Ch. D. 632 ; 11 Digest 100, 628, and Maritime Coal Co. v. Barry Dock ani Rail. Co. 

(1886), 2 T. L. R. 803. As to the corresponding law in Canada, see Davies v. James Bay 
My., [1914] A. C. 1043 ; 11 Digest 153, w. 

Where land is acquired by agreement for the purposes of constructing waterworks 
under a special Act which incorporates the Waterworks Clauses Act, 1847, and the under- 
takers purchase ail the mines and minerals under the land so taken, they acquire all the 
rights of support from minerals under adjacent lands which the vendor had at common 
law at the time the land was taken. In such a ease, ss. 18 — 27 of the Waterworks Clauses 
Act, 1847 , do not take away the common law right of support from minerals under adjacent 
lands, or give the owners of such minerals any greater right to work them, so as to let down 
the surface of the land taken as against the undertakers, than they had against the vendor 
before tbe land was taken. In such a case, and, semhle, in all cases these sections have no 
reference to lands outside the limit of forty yards, or other limit prescribed by the special 
Act. The rights of the undertakers and the owner of such minerals in relation to their 
working are governed hy the common law {New Moss Colliery, Ltd. v. 3Ianchester Corpora- 
tion, [1908] A. C. 117 ; 72 J. P. 169 ; 11 Digest 164, 356 ; and see Howley Park Coal and 
Cannel Co. v. L. <fe N. W. Rail. Co., [1913] A. C. 11 ; 11 Digest 153, 353). 

18 . The undertakers shall not be entitled to any mines of coal, ironstone Cndert^ers 
slate, or other m inerals (a) under any land purchased by them, except 
only such parts thereof as shall be necessary to be dug ox carried away or 
used in the construction of the waterworks, unless the same shall have been ^ 
expressly purchased, and all such mines, excepting as aforesaid, shall be 
deemed to be excepted out of the conveyance of such lands, unless they 
shall have been expressly named therein and conveyed thereby. 

(a) A great number of cases have been decided as to what substances are included in 
the term minerals. It is necessary to remember that the description of the mines in. other 
Acts or in leases is not always the same, and that the words “ other minerals ” may not 
always be ejvsdem generis with those set out in the text, although they are so in reference 
to the form of words used in the particular case. The following authorities should be 
consulted. As to freestone, it was held in Bell v. Wilson (1866), 1 Ch. App. 303 ; 34 
Digest 603, 2, to be a mineral, but see now Symington v. Coledonian Rail. Go., [1912] 

A. C. 87 ; 11 Digest 150, 1, where it was held to be a question of fact in each case. Minerals, 
stone got from quarries (MicJdethwait v. Winter (1^1), 6 Exch, 644 ; 11 Digest 61, 889) j 
granite from quarries {Att.-Qen. v, Wdsh Granite Co. (1887), 35 W. R. 617 ; 3 T. L. R. 

573 ; 11 Digest 62, 891) ; slate {Cleveland v, MeyricJc (1867), 37 L. J. Ch. 124 ; 17 L. T. 

238 ; 34 Digest 604, 8) ; coprolites {AU.-Gen. v. Torrdine (1877), 5 Ch. D, 750 ; 34 Digest 
652, 502) ; oil shale {Marguis of LirditJ^ow v. North British Rail. Co., [1912] S. C. 1327 ,* 

11 Digest 161, t) ; every substance which can be got from underneath the surface of the 
earth for purposes of profit, such as china clay (per Mblush, L.J,, in Hesd v. Qill (1872), 

7 Ch. App. 669 at p. 712 ; 34 Digest 606, 41 ; G. W. Mail. Co. v. Garpalla United China 
Clay Co., Ltd., [1910] A. C. 83 ; 74 J. P. 67 ; H Digest 161, 333) ; all substances obtained 
from the crust of the earth, other than the surface soil (Artstruiher v.. Inland Revenue 
Commissioners, [1912] S. C. 1166 ,• 39 Digest 224, h) ; clay (Midland Mail. Co. v. ChecUey 
(1867), L. R. 4 Eq. 19 ; 31 J. P, 600 ) ; briok-earth and clay below the surface {Jersey 
(Earl) v. Neaih Gmrdians (1889), 22 Q. B. D, 565 ; 52 J. P. 404 ; 34 Digest 605, Z6 ; 

Shaftesbury Y. Wallace, [1897] 1 1. R. 381 j fire-day {Caledonian Rail. Co. y. Gkfnkoig Union 
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Note to Fireday Oo., [1911] A. C. 290 ; 75 J. P. 377 ; 34 Digest 606, 36) ; but not common clay 
18 forming the surface or subsoil of land {Glasgow Corporation y. Farie (1888), 13 App. Cas, 

’ 657 ; 34 Digest 604, 12 ; Shaftesbury v. Wallace, [1897] 1 I. R. 381 ; Re Todd, Birleston 

ck Co. and N. E. Bail. Co., [1903] 1 K. B. 603 ; 67 J. P. 105 ; 11 Digest 150, S32 ; G. PT. 
Bail. Co. V. Blades, [1901] 2 Gh. 624 ; 65 J. P. 791 ; 34 Digest 608, 50 ; North British 
Bail. Go. Y. Turners (1904), 6 F. (Ct. of Sess.) 900 ; 11 Digest 151, 631 i) ; clay wMch is 
not commercially "workable and stone whicli is unfit for building purposes are not minerals 
{SJcey Y. Parsons (1909), 101 L. T. 103 ; 105 T. L. R. 708 ; 34 Digest 609, 79). Gravel 
and sand were held to be minerals in Scott y. Midland Bail. Co., [1901] 1 K. B, 317 ; 65 
J. P. 135 ; 34 Digest 609, 74 ; but in Staples v. Young, [1908] 1 I. R. 135, it was held to 
be a q[nestion of fact in each case, and sand was held not to be a mineral when it was 
covered by a thin layer of soil oidy. See also Shey y. Parsons, supra. Sandstone was 
held to be a mineral in Greville v. Hemingway (1902), 87 L. T. 443 ; 34 Digest 609, 73 ; 
but not so in North British Bail. Co. V. Budhill Coal and Sandstone Co., [1910] A. 0. 116 ; 
34 Digest 607, 43. As to whinstone, see Forth Bridge Rail. Oo. v. Dunfermline Quildry, 
[1910] S. C. 316. As to mounds of tap-cinder produced in working ironstone mines, see 
Boileau y. Heath, [1898] 2 Ch. 301 ; 34 Digest 608, 62. And as to what is included in an 
exception of mines and minerals in a lease, see Johnstone v. Crompton, [1899] 2 Ch. 190 ; 
34 Digest 607, 49. The mines referred to in the section include those which can only be 
worked by open or surface operations {Midland Rail. Co. y. Bobinsan (1890), 15 App. Cas. 
19 ; 54 J. P. 580 ; 11 Digest 150, 328). 

It has been held that the right to pump brine is a right to work minerals for purposes of 
the Mineral Rights Duty {Att.-Qen. v. Salt Union, [1917] 2 K. B. 488 ; 34 Digest 609, 
65). 

o?iinto undertakers shall from time to time, within six months from the 

worLto^T^ time at which any pipes, conduits, or underground works shall have been 
Srrected from down Or formed by them, cause a survey and map to be made .of the 
time to time, district within which any pipes or undergroimd works shall be laid, on a 
scale not less than one foot to a mile, and shall cause to be marked thereon 
the course and situation of all existing pipes or conduits for the collection, 
passage, or distribution of water and undergroimd works belonging to them, 
in order to show all such underground works within the said district, and shall, 
within six months from the making of any alterations or additions, cause the 
said map to be from time to time corrected, and such additions made thereto 
as may show the line and situation of all such pipes, conduits, and underground 
works as may be laid down or formed by them from time to time after the 
passing of the special Act ; and such map and plan, or a copy thereof, with 
the date expressed thereon of the last time when the same shall ha^e been so 
corrected as aforesaid, shall be kept in the office of the undertakers, and 
shall be open to the inspection of all persons interested in the same within 
the said district (a). 

(a) The map req^uired to be made by the Public Health Act, 1875 (Support of Sewers) 
Ameudmeut Act, 1883, s. 3, post, p. 4664, was to be made before August 25th, 1884, 

See and cf. note (a) to P. H. A., 1936, s. 32 (1), ante, p. 107. 

mai) undertakers shall from time to time, within three months from 

be SepcSt^ ^ the time at which any such map or plan, or any such correction thereof or 
addition thereto, shall have been made as aforesaid, deposit with the [clerks 
of the comity council] iu England ... of every county ... in which such 
district or any part thereof may be situate, and also with the parish clerks of 
the several parishes in England ... in which such underground W'ork shall 
be situate, copies of the said map or plan, with all such particulars and all such 
corrections and additions as aforesaid, so far as relates to such counties . . . 
and parishes respectively (a). 

{a) Words in this section relating to Scotland and Ireland only are omitted. A company 
who have not deposited a survey and map in accordance with this section have no right to 
the support of the soil in which their pipes are laid as against the owner of the minerals 
underneath {South Staffordshire Waterworks Co. v. Mason (1886), 56 L. J. Q. B. 265: 
57 L. T. 116 11 Digest 153, 354). 

The words in square brackets are in consequence of D. G. A., 1933, s. 101, ante, p. 867. 
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21. The said [clerks of the county council] . . . and . . , parish clerks . . . shall Section 21. 

recei-ve the said copies of the said map and plan respectively, and shall keep 

the same, and shall allow all persons interested to inspect the same, and take pelc^ 
copies or extracts of and from the same, in the like manner, and upon the like 

terms, and under the like penalty for default, as is provided in the case of maps the map, etc. 
and plans deposited under the Parliamentary Documents Deposit Act, 1837 (ctr). 

(a) Words in this section relating to Scotland and Ireland only are omitted. ^ 

As to words in square brackets, see L. Gr. A., 1933, s. 101, ante^ p. 867. 

22. Except where otherwise provided for by agreement between the under- 

takers and other parties, if the owner, lessee, or occupier of any mines or near^he worL 
minerals lying under the reservoirs or buildings belonging to the undertakers, 
or under any of their pipes or works which shall he underground and shall 
he described in the map or plan which shall he so kept and deposited as 
hereinbefore mentioned, or within the prescribed distance, if any, and if 
no distance be prescribed within forty yards therefrom, be desirous of working 
the same, such owner, lessee, or occupier shall give the undertakers notice 
in writing of his intention so to do, thirty days before the commencement 
of working ; and upon the receipt of such notice it shall be lawful fox the 
undertakers to caiLse such mines to be inspected by any person appointed by 
them for the purpose, and if it appear to the undertakers that the working 
of such mines ox minerals is likely to damage the said works, and if they be 
willing to make compensation for such mines to such owner, lessee, or occupier 
thereof, then he shall not work the same ; and if the undertakers and such 
owner do not agree as to the amount of such compensation, the same 
shah be settled as in other cases of disputed compensation ((t). 

(a) See tbe P. H. A., 1875 (Support of Sewers) Amendment Act, 1883, s. 3, post, p. 4666, as 
to the power of a local authority to dejfine the extent to which they require support to be 
left, and as to the mode of assessing compensation. To justify a notice under this section 
there must be a bonS. fide intention to work the mines by the owner or his lessees or licensees 
{Midland Bail. Co. v. Eohinscm^ ante, p. 4108). The seryice of a notice under this section 
requiring the owner to abstain fiom working his minerals has, like a notice to treat under 
the Lands Clauses Acts, the effect of creating a statutory contract between the parties 
whereby the one party is hound to abstain from working his minerals and the other is 
bound to make compensation therefor. The award in the arbitration is final both as to 
the amount of compensation to he paid and (unless the title of the mineral owner is in 
dispute) as to the obligation of the undertakers to pay the amount [Clippens Oil Co., Ltd. 

T. Edinburgh and District Water Trustees (1901), 38 Sc. L. B. 354). 

If the party entitled to the minerals begins working without giving the notice, the under- 
takers may bring an action for an injunction and damages, but the wrongful working does 
not debar the party from afterwards giving the notice and claiming compensation {Edin- 
burgh Water Trustees v. Clippem Oil Co., Lid. (1898), 25 B. (Ct. of Sess.) 504). 

Where there has been a rise in the value of mineral since the notice, and but for the 
notice the mine owner would have obtained the benefit of the rise, consideration must be 
had to the rise in assessing the compensation {Bwllfa and Merthyr Dare Steam Collieries 
(1891), Ltd. V. Pontypridd Waterworks Co., [1903] A. C. 426 ; 11 Digest 129, 186). 

The compensation payable by a railway company under s. 78 of the Railways Clauses 
Consolidation Act, 1845, in respect of such mines as they require to be left unworked is 
the full value of the minerals required to be left unworked, namely, what the minerals 
would have sold for if worked, less the cost of working them {Eden v. E. Rail. Co., 

[ 1907] A. C. 400 ; 71 J. P. 450 ; 11 Digest 157, 374). 'V^ere the minerals had no market- 
able value but were of value to the claimants who had a cement factory close by, it was 
held that their value to the claimants was what they might fairly be expected to have 
made by working in the ordinary and reasonable manner in which they would have been 
worked hut for the notices to treat ; that the profits which they would have made by 
turning them info cement might properly be taken into consideration by an arbitrator as 
an indication, though not a.s a measure, of that value ; and that the value was not affected 
by the fact that the claimants owned large quantities of the same minerals which they 
might have worked instead of the minerals in question {Rugby Portland Cement Co. v. L. c& 

N. W. Rail. Co., [1998] 2 K. B. 606 ; 72 J. P. 245 ; 11 Digest 162, 411). A county council, 
acting under the Small Holdings and Allotments Act, 1908, and an Order of the Board of 
Agriculture which incorporated ss. 77 and 78 of the Railways (Hanses Consolidation Act, 

1845, gave notice to treat to the owner of a farm. In arbitration proceedings it was con- 

p.H. — VOL. rv. a 
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Not6 to tended that tlie arbitrator should take into consideration the fact that the council merely 
Soction 22. acquired an interest in the surface without a right to support. ^ It was held, that in assessing 
____ the value of the land the arbitrator was to deal 'with it as if there were no mines to be 
considered, and nothing but the surface ; that the legislature had conferred rights upon 
purchasers in substitution for the common law right of support, and that the arbitrator 
was entitled, although he might not be actually bound, to disregard the absence of a right 
to support when assessing the value (Carlisle (Executrix of Earl) v. NorthumberlaTid G, 0, 
(1911), 75 J. P. 539; 105 L. T. 797 ; 42 Digest 2, 6). See also Biitterley Co., Ltd. v. New 
Huchnall Colliery Co., Ltd., [1910] A. C. 381 ; 34 Digest 706, 940 ; Howley Park Coal and 
Gannel Co. v. L. cfc N. W. Bail. Co., ante, p. 4179. 

As to the right to interest upon an award of compensation, see Fletcher v. L. <& Y. 
Rail. Go., [1902] 1 Ch. 901 ; 66 J. P. 631 ; 40 Digest 197, 1650 ; and Be Richard G. If. 
Rail. Co., [1905] 1 K, B. 68 ; 69 J. P. 17 ; 11 Digest 156, 367. 


If undertakers 23 . If before the expiration of such thirty days the undertakers do not 
theh wSmg- state their willingness to treat with such owner, lessee, or occupier for the 
payi^nt o? payment of such compensation, it shall he lawful for him to work the said 
oompensation min es, and to drain the same, by means of engines or otherwise, as if this 
wOTk ther^es. Act and the special Act had not been passed, so that no wilful damage be 
done to the said works, and so that the said mines be not worked in an unusual 
manner ; and if any damage or obstruction be occasioned to the works of the 
undertakers by the working of such mines in an unusual manner, the same 
shall be forthwith repaired or removed (as the case may require), and such 
damage made good by the owner, lessee, or occupier of such mines or minerals, 
and at his own expense ; and if such repair or removal be not forthwith done, 
or if the undertakers shall so think fit, without waiting for the same to be 
done by such owner, lessee, or occupier, it shall be lawful for the undertakers 
to execute the same, and recover from such owner, lessee, or occupier the 
expense occasioned thereby, by action in any of the superior courts (a). 

(a) The mines may be worked by open workings if that is usual in the district (Midland 
Rail, Co. V. MiUs, ante, p. 4179) ; and see Midland Rail. Co. v. Robinson, ante, p. 4180 ; 
Ruahon Brick and Terra Cotta Qo. v. <?. W. Rail. Co., [1893] 1 Ch. 427 ; 11 Digest 155, 364 ; 
In re An Arbitration between Lord Gerard and L. ds N. W. Rail Co., [1896] 1 Q. B. 459 ; 34 
Digest 716, 995. See, furtker, as to the right to work the mines so as to let down the sur- 
face, Gonsett Waterworks Go. v. Ritson (1888), 22 Q. B. D. 318 ; 53 J. P. 373 ; on appeal 
(1889) 22 Q. B. D. 702 ; 59 J. B. 199 ; 11 Digest 153, 355. Por a case involving a claim to 
work mines under a canal in pursuance of a special Act, see Knowles & Sons v. L. Y. Rail. 
Co. (1889), 14 App. Cas. 248 ; 54 J. P. 103 ; 11 Digest 160, 399. Apparently the under- 
takers could not be compelled by mandamus to reinstate the waterworks if damaged by the 
working of the mines. See R. v. G. W, Rail, Co. (1893), 58 J. P. 74 ; 62 L. J. Q. B. 572; 
42 Digest 714, 1325. 


Mining com- 
munications. 


24 . If the working of any such mines under the said works of the under- 
takers or within the above-mentioned distance therefrom be prevented as 
aforesaid by reason of apprehended injury to such works, it shall be lawful 
for the respective owners, lessees, and occupiers of such mines to cut aud 
make such and so many airways, headways, gateways, or water levels through 
the mines, measures, or strata, the working whereof shall be so prevented, 
as may be requisite to enable them to ventdate, drain, and work any mines 
or minerals on each or either side thereof, but no such airway, headway, 
gateway, or water level shall he of greater dimensions or sections than the 
prescribed dimensions or sections, and where no dimensions are prescribed 
eight feet wide and eight feet high, nor shad the same be cut or made upon 
any part of the said works so as to injure the same. 


25 . Except where otherwise provided for by agreement, the undertakers 
sation to o^er shall from time to time pay to the owner, lessee, or occupier of any mines of 
occupier of ixonstone, and other minerals extending so as to lie on both sides of any 

miues for reservoirs, buddings, pipes, conduits, or other works, all such additional 
by severance expenses and losses as shall be incurred by such owner, lessee, or occupier 
^7 reason of the severance of the lands over such mines or minerals by such 
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reservoirs or other works, or of the continuous working of such mines or Section 25. 

minerals being interrupted as aforesaid, or hj reason of the same being worked 

under the restrictions contained in this or the special Act, and for any mines Sfoi? 

or minerals not purchased by the undertakers which cannot be obtained by 

reason of making and maintaining the said works, or by reason of such Digputes to be 

apprehended injury from the working thereof as aforesaid , and if any 

dispute or question shall arise between the undertakers and such owner, 

lessee, or occupier as aforesaid touching the price of such minerals, the 

same shall be settled by arbitration in such manner as is provided by the 

Lands Clauses Consolidation Act, if the undertaking shall be situate in 

England . . . (a). 

{a) Words relating to Scotland and Ireland only are here omitted. See the P. H. A., 

1875 (Support of Sewers) Amendment Act, 188S, s. 3 (4), ^ost, p. 4666, as to the method of 
settling disputes as to compensation- As to the compensation which maybe claimed, see 
Whitekouse v. Wolverhampton and Walsall Rail. Co, (1869), L. R. 5 Ex. 6 ; 21 L. T. 558 ; 

Barnsley Canal Co. v. Twibell (1844), 7 Beav. 19 ; 11 Bigest 162, 410 ; Ex parte Neath and 
Brecon Rail. Co. (1876), 2 Oh. D. 201 ; Holliday v. Wakefield Carporatimi, [1891] A. 0. 81 ; 

55 J. P. 325 ; 11 Digest 157, B78. 

26. For better ascertaining whether any such mines are being worked or ^Jg^^ers to 
have been worked so as to damage the said works, it shall be lawful for the enter and 
undertakers, after giving twenty-four hours notice in writing, to enter upon 

any lands through or near which the said works are situate, and wherein any notice of 
such mines are being worked or are supposed so to be, and to enter into and same. ^ 
return from any such mines or the works connected therewith, and for that 
purpose it shall be lawful for them to make use of any apparatus or machinery 
belonging to the owner, lessee, or occupier of such mines, and to use all 
necessary means for discovering the distance from the said works to the parts 
of such mines which are being worked or about to be worked. 

27. Nothing in this or the special Act shall prevent the undertakers from 
being liable to any action or other legal proceeding to which they would have 
been liable for any damage or hijury done or occasioned to any mines by 

means or in consequence of the waterworks, in case the same had not been done to 
constructed ox maintained by virtue of this Act or the special Act (a). 

(a) This section is limited to damage to mines {per VAVGHAif Williams, J., in Harrison 
V. ScMakwarlc and Vauxhall Water Co., [1891] 2 Ch., at p, 415). See also Oraigola Merthyr 
Co. V. Swansea Corporation, [1928] Ch. 31 ; on appeal, [1928] Oh. 235 ; 92 J. P. 8 ; 43 
Digest 1076, 122. This case went to the House of Lords on another point ([1929] A. C. 

344). 

And with respect to the breaking up of streets for the purpose of laying 
pipes, be it enacted as follows [a) : 

{a) Sections 28 — ^34 are incorporated hy the P. H. A., 1936, s. 279, ante, p. 568 (see 
also ibid., s. 119, ante, p. 367). See also s. 149, P. H. A., 1875, and the notes thereto, post ; 
s. 80 of the P. H. A., 1925, Vol. V. and 13 Halsbuiy’s Statutes 1152, and the correspond- 
ing clauses of the Grasworks Clauses Act, 1847, ante, p. 4165. 

28. The undertakers, under such superintendence as is hereinafter specified, Pow^ ^ br^k 
may open and break up the soil and pavement of the several streets and Suct 
bridges within the limits of the special Act, and may open and break up any 

sewers, drains, or tunnels within or under such streets and bridges, and lay and to lay 
down and place within the same limits pipes conduits, service pipes {a), 
and other works and engines, and from time to time repair, alter, or remove 
the same, and fox the purposes aforesaid remove and use all earth and 
materials in and under such streets and bridges, and do all other acts which 
the undertakers shall from time to time deem necessary for supplying water 
to the inhabitants of the district included within the said limits, doing as 
little damage as can be in the execution of the powers hereby (6) or by the 


Laying cj 
pipes. 



4184 


Section 28. 


ITiidl«rtakez8 
not to enter on 


The Waterworks Clauses Act, 1847- 

special Act granted^ and making compensation for any damage “wliich may 
be done in the esecution of such powers (c). 

(a) See Grand Junction Waterworks Co, v. RodocanacU, [1904] 2 K. B. 230 ; 68 J. P, 
290 ; 43 Digest 1104, 325 ; Colne Valley Water Co. t. Hall (1907), 72 J. P. 25 ; 98 L. T. 
398 ; 43 Digest 1086, 193 ; Parnell v. Portsmouth Waterworks Co. (1910), 75 J. P. 99 ; 8 
L. G. R. 1029 ; 43 Digest 1086, 194. And as to “ mains,” see Whittington Gas Light and 
Coke Co. Y. Chesterfield Gas and Water Board, ante, p. 4165. 

(b) See Harpurv. Swansea Corporation^ [1913] A, C. 597 ; 77 J. P. 381 ; 43 Digest 1097, 
272. 

(c) Where under a special Act incorporating this Act, a water company has within the 
period fixed by the special Act for the completion of its works laid a main according to 
deposited plans, the company may, after the expiration of that period, lay down a second 
main having regard to this Act, and particularly where the special Act gives them power to 
“ extend, enlarge or alter any of their mains or pipes at any time and fiom time to 
time as occasion may require, for the purpose of supplying the inhabitants within the 
limits of the Act with water,” due regard being had to the requirements of the special 
and general Acts as to notice and otherwise before breaking up the road for the purpose 
{Bast Molesey L. B. v. Lambeth Waterworks Co., [1892] 3 Ch. 289 ; 43 Digest 1072, 96). 
The power given hy this section includes any works which the undertakers may deem 
necessary for the purpose of regulating the supply of water, and is not confined to the laying 
down of apparatus underground, but enables the undertakers to place such works on the 
surface of the street as may not be inconsistent with the substantial reinstatement of the 
road in its previous condition or create a nuisance ; and it was held, therefore, that a water 
company was authorised by the section to place in the pavement of a street covers or guard- 
boxes to protect stop-valves placed for the purpose of regulating the supply of water in the 
communication pipes by which water was supplied to premises in the street, such covers or 
guard- boxes not creating a nuisance or being inconsistent with the substantial reinstate- 
ment of the pavement (Last London Waterworks Co. Y. St. Matthew, Bethnal Green, Vestry 
(1886), 17 Q. B. D. 475 ; 60 J. P. 820 ; 43 Digest 1071, 94). Where the cover of such a 
guard- box to a stop-cock attached to a service pipe supplying a private house was out of 
repair and could not be repaired without breaking up the street, and an accident occurred 
by a foot passenger tripping over it, the company were held liable, even assuming that the 
property in the guard-box was in the occupier of the private house, because the company 
had power to break up the street to repair it, which the occupier could not do {Chapman v. 
FyUe Waterworks Co., [1894] 2 Q. B. 599 ; 69 J. P. 6 ; 43 Digest 1086, 188). The case of 
Bait V. Metropolitan Water Board, [1911] 2 K. B. 965 ; 75 J. P. 545 ; 43 Digest 1099, 286, 
does not apply to a borough where this Act is in force for it was decided with reference only 
to s. 8 of the Metropolitan Water Board (Charges) Act, 1907, and the same observation 
applies to Mist v. Metropolitan Water Board (1915), 79 J. B. 495 ; 84 L. J. K. B. 2041 ; 43 
Digest 1098, 282. See also Osborn v. Metropolitan Water Board (1910), 74 J. P. 190 ; 102 
L. T. 217 ; 43 Digest 1099, 287 ; Rosenbaum v. Metropolitan Water Board (1910), 75 J. P. 
12 ; 103 L. T. 739 ; 43 Digest 1099, 288 ; Stacey v. Gas Light and Coke Co. and Metropolitan 
Water Board (1910), 9 L. G. B. 174; 43 Digest 1085, 191. The section merely enables a 
water company to lay pipes under streets in connection with the undertaking authorised 
by their special Acts, and if they are being laid in connection with unauthorised works the 
owner of the soil can sue the water company in trespass, raise the question of ultra vires and 
obtain an injunction without joining the Attorney-General (Marriott v. Bast Orinstead Gas 
and Water Co., [1909] 1 Ch. 70 ; 72 J. P. 509 '; 43 Digest 1072, 95). 

Public water commissioners in Scotland had statutory authority to lay a line of water 
pipes along a road which passed over two girder bridges belonging to a railway company. 
These bridges were constructed of several flat girders with spaces between them. Small 
transverse girders were placed on these main girders and supported iron sole plates forming 
a floor on which the material for the roadway was placed. This construction gave the 
bridges a very thin skin, within which there was not sufficient space to lay the water mains. 
Accordingly, the commissioners wanted to remove the sole plates and hang their* water 
mains by iron bars attached to the cross -girders, carrying the pipes through the stone 
abutments forming the solid ends of the bridges on either side above the cuttings ; — Held, 
that the powers conferred by ss. 28 and 29 of this Act did not entitle the commissioners to 
interfere with the weight-bearing portions of the bridges and they were interdicted from 
doing what they proposed {Glasgow Corporation v. Ql^gow and South Western Bail. Co., 
[1895] A. C. 376 ; 59 J. P. 788 ; 43 Digest 1072, 100). This case was followed in another 
Scotch case, Caledonian Bail. Go. v. Glasgow Corporation (1901), 3 P. (Ct. of Sess.) 526, 
where it was also held that “ tunnels ” meant tunnels similar in character to sewers and 
drains and did not apply to a railway tunnel, and that the right to interfere with did not 
warrant the permanent displacement or removal of tunnels. 

29* ProYided always, that nofehing heiein contained shall authorise or 
empower the undertakers to lay down or place any pipe, conduit, service 
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pipe, or other work in any land not dedicated to public use (a) without the Section 29. 

consent of the owners and occupiers thereof, except that the undertakers ^ 

at any time may enter upon and lay or place any new pipe in the place of 
an existing pipe in any land wherein any pipe hath been already lawfully consent, 
laid down or placed in pursuance of this or the special Act, or any other Act 
of Parliament, and may repair or alter any pipe so laid down. 


[a] A public street or footpath is “ land dedicated to public use,” so that pipes in con- 
nectiou with authorised works could be laid without the consent of the owner of the soil 
{Marriott v. SJast Grinstead Gas and Water Co., [1909] 1 Ch. 70; 72 J. P. 509 ; 43 Digest 
1072, 96). See, further, note (b) to s. 7 of the Gasworks Clauses Act, 1847, ante, p. 4166. 


30. Before the undertakers open or break up any street, bridge, sewer, K'otice to be 
drain, or tunnel, they shall give to the persons under whose control or manage- pereons^^ving 
ment the same may be, or to their clerk, surveyor, or other ofS.cer notice in 
writing of their intention to open or break up the same, not less than three up streets or 
clear days before beginning such work, except in cases of emergency arising drams, 

from defects in any of the pipes or other worlffi, and then so soon as is possible 
after the beginning of the work, or the necessity for the same shall have 
arisen (a). 

(a) See the notes to s. 8 of the Gasworks Clauses Act, 1847, ante, p. 4166. 


31. No such street, bridge, sewer, drain, or tunnel shall, except in the streets or 
cases of emergency aforesaid, be opened or broken up, except under the^“^£^^® 
superintendence of the persons having the control or management thereof (a), 

or of their ofldeer, and according to such plan as shall be approved of by superintendence 
such persons or their officer, or in case of any difference respecting such plan, ha^r^nferoi 
then according to such plan as shall be determined by two justices ; and such the same, 
justices may, on the application of the persons having the control or manage- 
ment of any such sewer or drain, or their officer, require the undertakers 
to make such temporary or other works as they may think necessary for 
guarding against any interruption of the drainage during the execution of any 
works which interfere with any such sewer or drain : Provided always, that 
if the persons having such control or management as aforesaid, and theii 
officer, fail to attend at the time fixed for the opening of any such street, 
bridge, sewer, drain, or tunnel, after having had such notice of the intention 
of the undertakers as aforesaid, or shall not propose any plan for breaking up 
or opening the same, or shall refuse or neglect to superintend the operation, 
the undertakers may perform the work specified in such notice without the 
superintendence of such persons, or their officer (6), 

{a) That is, after notice to the highway authority sufficient to enable them to judge 
whether what is proposed ought to be don© without modification {Edgware Highway 
Hoard v. Colne Valleg Water Co. ( 1877), 46 L. J. Ch. 889 ; 43 Digest 1072, 97). In the same 
case it was hdd that the plan should show not only the mode and manner of opening the 
street, but also the depth and position of the cutting, and such other particulars as would 
enable the road authority to judge whether what was proposed to be done should be 
accepted without modification without going to the justices. This was approved of by 
the Court of Appeal in Hast Mdeseg L. H. v. Larnbeth Waterworks Co., [1892] 3 Ch. 289 ; 43 
Digest 1072, 96. See also the notes to s. 8 of the Gasworks Clauses Act, 1847, ante, p. 4166. 

(6) Compare Metropolitan Water Hoard v. Hradhy (1910), 74 J. P. 331 ; 102 L. T. 893 ; 

43 Digest 1102, 312. 

32. When the undertakers open or break up the road or pavement of any streets, etc. 
street or bridge, or any sewer, drain or tunnel, they shall with all convenient be^ 

speed complete the work for which the same shall be broken up, and fill in the without delay, 
ground, and reinstate and make good the road or pavement, or the sewer, 
drain, or tunnel, so opened or broken up, and carry away the rubbish occasioned 
thereby, and shall at all times, whilst any such road or pavement shall be so 
opened or broken up, cause the same to be fenced and guarded, and shall 
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cause a light suJficient for the warning of passengers to be set up and kept 
thereagainstj every night during which such road or pavement shall be 
continued open or broken up, and shah, after replacing and making good the 
road or pavement which shall have been so broken up, keep the same in good 
repair for three months thereafter, and such further time, if any, not being 
more than twelve months in the whole, as the soil so broken up shall continue 
to subside [a). 

(a) The mere passive omission by a road authority to rectify a subsidence in a road ia 
their area which has been originally occasioned by the neglect of a water company to 
make the road after having broken it up for the purposes of their undertaking does not 
exonerate the -water company from liability for an injury caused to a person using the road 
by reason of the subsidence (Hartley v. Rochdale Corporation, [1908J 2 K. B. 694 ; 72 J. P. 
343 ; 43 Digest 1098, 2S5). This section imposes a continuing duty upon undertakers to 
remedy any neglect in an improper filling in of the ground and accordingly time does not 
begin to run under the Public Authorities Protection Act, 1893, post, so long as that duty 
remains undischarged (Euyton and Roby Gas Co. v. Liverpool Corporation^ [1926] 1 K. B. 
146 ; 90 J. P. 45 ; 43 Digest 1097, 269). As to the reinstatement of an unadopted street, 
see Withington v. Bolton B. C., [1937] 3 All E. R. 108 ; Digest Supp. 

33. If the undertakers open or break up any street or bridge, or any sewer, 
drain, or tunnel, without giving such notice as aforesaid, or in a manner 
different from that which shall have been approved of or determined as 
aforesaid, or without making such temporary or other works as aforesaid, 
when so required, except in the cases in which the undertakers are authorised 
to perform such works without any superintendence or notice, or, if the under- 
takers make any unnecessary delay in completing any such work, or in filling 
in the ground, or reinstating and making good the road or pavement, or the 
sewer, drain, or tunnel, so opened or broken up, or in carrying away the 
rubbish occasioned thereby, or if they neglect to cause the place where such 
road or pavement has been broken up to be fenced, guarded, and lighted, or 
neglect to keep the road or pavement in repair for the space of six months 
next after the same is made good, or such further time as aforesaid, they shall 
forfeit to the persons having the control or management of the street, bridge, 
sewer, drain, or tunnel in respect of which such default is made a sum not 
exceeding five pounds for every such ofience, and an additional sum of five 
pounds for each day during which any such delay as aforesaid shall continue 
after they shall have received notice thereof. 

34. If any such delay or omission as aforesaid shall take place, the persons 
having the control or management of the street, bridge, sewer, drain, or tunnel 
in respect of which such delay or omission shall take place may cause the work 
so delayed or omitted to be executed, and the expense of executing the same 
shall he repaid to such persons by 'the undertakers; and such expenses 
may be recovered in the same way as damages are recoverable under thas and 
the special Act (a). 

(a) See the P. H. A., 1936, s. 293, ante, p. 610. It would seem tkat if the local authority 
employ a contractor to do the work they may recover from the undertakers not only the 
sums paid to the contractor for the work actually done by him, but also the expenses 
reasonably incurred in superintending the work done by the contractor (New River Co, v. 
WestTuinster City Council (1904), 68 J. P. 358 ; 73 L. J. K. B. 1009) ; but they cannot 
recover any sum iu respect of such supervision, if in fact they have incurred no expense in 
respect thereof (S. C. sub norn. Metropolitan Water Board v. Westminster City Council 
(1905), 70 J. P. 62 ; 75 L. J. K. B. 384 ; 43 Digest 1097, 271). 

And with respect to the supply of water to he furnished by the undertakers, 
be it enacted as follows : 

35 f The undertakers shall provide and keep in the pipes to he laid down by 
them a supply of pure and wholesome water, suf&cient for the domestic use 
of all the irahabitarits (a) of the town or district within the limits of the Special 
Act, who, as hereinafter provided, shall be entitled to demand a supply. 
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and shall be willing to pay water rate for the same ( J) and such supply shall be Section 35. 

constantly laid on at such a pressure as will make the water reach the top 

story of the highest houses within the said limits, unless it be provided by the 

special Act that the water to be supplied by the undertakers need not be mand a supply. 

constantly laid on under pressure ; and the undertakers shall cause pipes to 

be laid down and water to be brought to every part of the town or district 

within the limits of the special Act whereunto they shall be required by so 

many owners or occupiers of houses in that part of the town or district as 

that the aggregate amount of water rate payable by them annually, at the 

rates specified in the special Act, shall be not less than one tenth part of the 

expence of providing and laying down such pipes ; provided that no such 

requisition shall be binding on the undertakers, unless such owners or occupiers 

shall severally execute an agreement binding themselves to take such supply 

of water for three successive years at least (c). 

(a) This section was folly discussed in Head v. Crcyydon Corporation, [1938] 4 All E. R. 

631 ; 103 jr. P. 25 ; Digest Supp. In that case a ratepayer and Ms daughter contracted 
typhoid through drinking water supplied by a local authority, and it -was found on the facts 
that the authority had not been negligent in the selection of the gathering ground nor in 
selection and supervisioxi of its workmen hut that they had been negligent in that, during 
the carrying out of certain work at a -well, precautions in the form of continual analysis of 
the water, searching inquiry into the antecedents of the -vrorkmen, and incessant super- 
vision over them, were not taken. It was held that the authority "W'ere guilty of negligence 
at common law and also of a breach of statutory duty under tMs section, and further that 
the penalty imposed by this Act was not an exclusive remedy and that an action for 
damages for breach of the statutory duty might also be brought ; but that such last- 
mentioned action might he brought only by a ratepayer, with the result that the ratepayer 
succeeded and the daughter failed. The words of this section “ sufficient for the domestic 
use of all the inhabitants * ’ do not define the class to wMch the duty is owed, hut prescribe 
the quantity and quality of the water to be supplied ; but the class of persons entitled to 
demand a supply under this section must be the same as the class of persons to whom there 
is a duty to supply under s. 53, post, p. 4180, and accordingly both duties are owed to the 
class of persons described in s. 53 (Head v. Croydon Corporation, supra). 

(b) The only statutory duty owed by a supplying authority to a ratepayer in regard to 
the quality of water to be supplied is that imposed upon them by this section, namely, to 
provide and keep in the pipes laid down by them a supply of pure and wholesome water, 
and if tMs is complied with the authority are not liable for any breach of statutory duty 
(Barnes v. Irwell VaUey Water Board, [1939] 1 K. B. 21 ; [1938] 2 AU E. R. 650 ; 102 J. P. 

373 ; Digest Supp.). 

(c) This section is not incorporated with the P. H. A., 1930, and was not with the 
P. H. A., 1875. See, however, as to the giving of guarantees by district councils under 
tMs section, s. 123 of the P. H. A., 1936, ante, p. 373. 

« :l! * * * * , 

And with, respect to the oommunicatioii pipes to be laid by the undertakers Hipe^o he laid 
be it enacted as follows (a ) : undertcders. 

(a) Sections 44 — 51, 53 — 71, 73 — 74, are incorporated hy the P. H. A., 1936, s. 120, ante, 
p. 368. Proviso [a) to that section provides that the provisions with respect to the com- 
munication pipes to be laid by the undertakers and the inhabitants respectively shall apply 
only in districts or parts of districts where the local authority lay any pipes for the supply 
of any of the inhabitants thereof. 

44 . The undertakers shall, upon the request of the owner of any dwelling- Undertakers 
house in any street in which pipes shall have been laid down by them, the co^i^Slioa 
annual value of which house shall not exceed ten pounds, or upon request of 
of the occupier with the oonserii in writing of the ovmer, or refuted owner, of any occupier and 
suc7i house, or of the agent of such owner (a), and upon payment or tender of 
the proportion of water rate in respect of srach house by this or the special 
Act, made payable in advance, lay down communication pipes and other 
necessary works for tbe supply of sucb house with water fox domestic or other 
purposes, and shall keep the same in repair, and thereupon the occupier of 
such house shall be entitled to have a sufficient supply of water for his 
domestic purposes from the undertakers i and the undertakers may charge 
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Section 44. fox sueli pipes and worts, in addition to the water rate, such reasonable 

annual rent (6) as shall be agreed upon, or, in case of dispute, as shall be 

settled hj such inspector as aforesaid, when appointed, and in the meantime 
as shall in England ... be settled by two justices . . . and such rent shall 
he chargeable on and recoverable from the occupier, or, in his default, from the 
owner of such house, at the same times and in the same manner as water rates ; 
and such pipes and other works shall not be subject to distress . . . nor to 
he taken in execution under any process of a court of law or equity, or under 
any fiat or sequestration in bankruptcy, against such occupier or against such 
owner, unless he shall have become the proprietor of the said pipes and works 
under the provisions hereinafter contained (c). 

{Or) These words are to be omitted. See the P. H. A., 1936, s. 120, proviso (d), ante, 
p. 368. As to the meaning of the expression consumer ” in a special Act, see Goohe, Sons & 
Co. V. New River Gov&rnof <Sa Go. (1889), 14 App. Gas. 698 ; 54: J. P. 260 ; 43 Digest 1091, 229. 

(b) This rent may he deducted from the rent paid to the owner. See the P. H. A., 
1936, s. 120, proviso (d), ante, p. 368. 

(c) Words relating to Scotland and Ireland only are omitted from this section. 

mdStata foi ’iipon such request and consent, and upon tender or payment of 

neglect, etc._ to such proportion of rate as aforesaid, the undertakers for seven days neglect 
cation^ip™' refilse to lay down such communication pipes or other works, they shall 
be liable to forfeit to the person so making such request the sum of five pounds 
and a further sum of forty shillings for every day during which such refusal 
or neglect shall continue after seven days from the making of such request 
and tender as aforesaid. 

men? oTrate* occupier for the time being of the house in which any such 

or if hoime be communication pipes or other works and engines shall have been laid down 
iSdSkCTs ^7 undertakers refuse to pay for a supply of water, or if such house be 
inay remove unoccupied for twelve months, the undertakers may demand from the owner 
Tided’ by them, thereof payment of the amount of the principal money invested by them in 
providing and laying down such communication pipes and other works 
and engines ; and if such owner, after ten days notice given to him by the 
undertakers, neglect or refuse to pay such principal money, the undertakers 
may enter the house and remove such pipes and other works ; and the balance 
of such principal money, after deducting the value of such pipes and other 
works, with all arrears of rent for such pipes and works, shall, in default 
of payment, he recovered, with the costs incurred, from the owner or from the 
occupier for the time being, in the same manner as water rates are directed 
by this or the special Act to be recovered : Provided always, that no greater 
sum shall be recovered from any such occupier than the amount of rent for 
the time being owing by him, unless he refuse to discover the amount of 
rent owing by him ; and that every such occupier shall be entitled to deduct 
from the amount of rent payable by him the sum so recovered from him, 
or which he shall have paid, on demand. 

ubSS to owner or reputed owner of any house where any such conmnini- 

chSthep^pS. cation pipes or other works shall have been laid down by the undertakers 
may at any time pay of the amount then due to the undertakers in respect 
of the costs of providing and laying down such pipes and works, and all rent 
at that time due in respect thereof, and thereupon such pipes and works 
shall become the property of such owner, and all further rent in respect 
thereof shall cease to accrue to the undertakers. 

Pipes to be laid And with respect to the communication pipes to be laid by the in- 

irM^nis. habitants (a), be it enacted as follows : 

(a) These provisions, as incorporated with the P. H. A., 1936, are to have effect subject 
to the provisions of s. 121 of that Act (see ibid., s. 120, proviso (i)). Purther, they only 
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apply in districts, or parts of districts, 'v^iiere the local authority lay any pipes for the supply Note tO 

of any of the inhahitants thereof {ibid.^ s. 120, proviso (a), ante, p. 368). SectiOB 47. 

48. Any owner or occupier of any dwelling-kouse, or part of a dwelling- power to 
house within the limits of the special Act who shall wish to ha^e water from lay sS^ep^es 
the waterworks of the undertakers brought into his premises, and who shall 

have paid or tendered to the undertakers the portion of water rate in respect takS^ ^ 
of such premises by this or the special Act directed to be paid in advance, 
may open tbe ground between the pipes of the undertakers and his premises, 
having first obtained [as respects any ground not forming part of the street 
(«)] the consent of the owners and occupiers of such ground (6), and lay 
any leaden or other pipes from such premises, to communicate with the 
pipes of the undertakers, such pipes to be of a strength and material to be 
approved of by the undertakers, or, in case of dispute, to be settled in 
England ... by two justices ... or in either case by the inspector to 
be appointed as aforesaid : Provided always, that every such owner or 
occupier shall, before he begins to lay any such pipe, give to the undertakers 
ourteen days notice of his intention to do so (c). 

(a) The words in square brackets are not part of the section as enacted, but are to be 
read in for purposes of the P. H. A., 1936 (see P. H. A., 1936, s. 120, proviso (e)). 

(&) The ground referred to must be private ground intervening between his premises 
to be supplied and the water main. Power to open streets is given in express terms by 
s. 52, jpost, p. 4.190. 

(c) Words relating to Scotland and Ireland are omitted from this section. An action lies 
for cutting ofi by the undertakers of a connection lawfully and properly made without 
lawful cause (Gale v. Eliymney and Aber Valleys Gas and Water Co. (1903), 67 J. P. 430 ; 

89 L. T. 399 ; 43 Digest 1084, 178). As to the liability to repair communication pipes, see 
JPamell v. Portsmouth Waterworks Co. (1910), 75 J. P. 99 ; 8 L. G. R. 1029 ; 43 Digest 1086, 

194f and compare Cohie Valley Water Co. v. Hall (1907), 72 J. P. 25; 43 Digest 1086, 

193. See also Batt v. M. W. B., [1911] 2 K. B. 965 ; 43 Digest 1099, 28S ; Chapman v. 
lylde Waterwo7'ks Co., ante, p. 4184. 

49. Before any pipe is made to communicate with the pipes of the under- cpmmxmicatioD 
takers, the person intending to lay such pipe shall give two days notice to 

the undertakers of the day and hour when such pipe is intended to be made takers to be 
to commumcate with the pipes of the undertakers ; and every such pipe superintendence 
shall be so made to communicate under the superintendence and according 
to the directions of tbe surveyor or other officer appointed for that purpose by 
the xmdertakers, unless such surveyor or officer fail to attend at the time 
mentioned in the said notice : and in case of any dispute as to the manner 
in which such pipe shall be so made to communicate, it shall in England 
... be settled by two justices ... or in either case by the inspector to be 
appointed as aforesaid (d^). 

(a) See note [b) to s. 48, siipra. 

50. The bore of any such pipe as last aforesaid shall not exceed the pre- Bore of service 
scribed limits, and where no limit shall be prescribed it shall not exceed half p*^*®®* 

an inch, except with tbe consent of the undertakers. 

51. Any person who shall have laid down any pipe or other works, or service pipes 
who shall have become the proprietor thereof, may remove the same, after 

having first given six days’ notice in writing to the undertakers of his inten- notice, 
tion so to do, and of the time of such propos^ removal, and every such person 
shall make compensation to the undertakers for any injury or damage to 
their pipes or works which may be caused by such removal ; and every Penalty for 
person who shall remove any such pipe or other works without giving such nowc? 
notice as aforesaid shall forfeit to the undertakers a sum not exceeding five 
pounds, over and above the damage which he may be found liable to pay 
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Section 61. in any action at law, at the suit of the undertakers, for the damage done 
to their pipes or works. 

Power to 52 . (o) Any such owner or occupier may open or break up so much of the 

ireak^^p^^^ pavement of any street as shall be between the pipe of the undertakers 
pavements, etc. ]^jg house, building, or premises (6), and any sewer or drain therein, for 
any such purpose as aforesaid, doing as little damage as may be (c), and 
making compensation for any damage done in the execution of any such 
work : Provided always, that every such owner or occupier desiring to 
break up the pavement of any street, or any sewer or drain therein, shall 
be subject to the same necessity of giving previous notice, and shall be 
subject to the same control, restriction, and obligations in and during the 
time of breaking up the same, and also reinstating the same, and to the 
same penalties for any delay in regard thereto, as the undertakers are subject 
to by virtue of this or the special Act (d). 

(а) This section is not incorporated with the P. H. A., 1936, by ibid.f s. 120, but wider 
provisions to the same efiect are made by ihid,^ s. 121, awte, p. 371. 

(б) Pearson v. Tenterden Corporation (1910), 74 J. P. 405 ; 43 Digest 1085, 7S7. 

(c) Seep. v. East and West^India DockSy etc. Pail. Co.y ante, p. 4165. 

(d) A waterworks company is not liable for the negligence of an occupier in opening a 
street under this section. The word “ pavement ’’ as used in this section is not confined to 
the footpath only. See Glover v. East London Waterworks Co, (1867), 32 J. P. 280 ; 17 
L. T. 475 ; 43 Digest 1085, 186. 

As to the power of a company to require a consumer to fix a screw-down valve in the 
street to shut off water from the premises as apparatus for regulating the supply v^ithin the 
meaning of a special Act, see Ward v. Folkestone Waterworks Co. (1890), 24 Q. B. D. 334 ; 
54 J. P. 628 ; 43 Digest 1096, 262. 

Right of owners 53 . Every owner and occupier of any dwelling-house (a) or part of a 
suppiy^fwatCT within the limits of the special Act shall, when he has laid 

for domestic such communication pipes as aforesaid, and paid or tendered (h) the water 
pnrposes, payable in respect thereof, according to the provisions of this and the 

special Act (c), be entitled to demand and receive from the undertakers (d) a 
sufficient supply of water for his domestic purposes (e ) . 

(а) As to what is a “ private dwelling-house,” see Bristol Guardians v, Bristol Water- 
works Go., [1914] 1 A. 0, 379 ; 78 J. P. 217 ; 43 Digest 1066, 62. In that case it was held 
that the right to demand a supply was by the special Act limited to private dwelling-houses, 
and that a workhouse was not within this description. This case was followed in Northern 
Theatres Co. v. Shillito, [1925] 2 K. B. 100 ; 89 J. P. 101 ; 43 Digest 1079, 140 {e, theatre). 

(б) The occupier of premises used as a post office which were not rated has been held to 
be entitled to a supply of water for domestic purposes as of right without prepayment of 
the water rate [Postmaster-General v. Nenagh U. D. C., [1913] 1 I. R. 238 ; 43 Digest 
1078, r). 

[c) This class of persons is also the class to whom a duty is owed under s. 35, ante, p. 4186 
(see Read v. Croydon Corporation, cited in the notes to that section). 

{d) See Pitts v. Plymouth Corporation, [1912] 3 K. E. 301 ; 43 Digest 1091, 228. 

(e) As to the duty of the company to supply water filt for domestic use, see Att.-Gen. v. 
North Shields Waterworks Co. (1892), Times, May 12th, The supply of water for the use 
of a horse and the washing of a carriage in a stable attached to a dwelling-house, and used 
for the sole accommodation of the occupier, was held to be for domestic me in Bushhy v. 
Chesterfield Waterworks, etc. Go. (1858), El. B. & E. 176 ; 22 J. P. 689 ; 43 Digest 1081, U7. 
But see the Waterworks Clauses Act, 1863, s. 12, post, p. 4258. The guardians of a union 
are entitled imder this section to supply to a workhouse, such a supply being for domestic 
purposes (Liskmrd JJ^iion v. Liskeard Waterworks Co. (1881), 7 Q. B. D. 505 ; 45 J. P, 780 ; 
43 Digest 1079, 141), but the court will distinguish between the different purposes for which 
water is supplied to such an institution (Chester Waterworks Co. v. Chester Union (1908), 72 
J, P. 121 ; 98 L. T. 701 ; 43 Digest 1079, 142). This case was discussed and followed in 
Frederick v. Bognor Water Go., [1909] 1 Ch. 149 ; 72 J. P. 501 ; 43 Digest 1080, 145, 
decided under a special Act, in which it was held that the keeping of a hoarding school 
in which water was used for the domestic purposes of all the inmates was not carrying on a 
“ business for which water is required.” The phrase “ domestic purposes” includes a 
supply for a fixed hath {Weaver v, Cardiff Corporation (1883), 47 J. P. 599 ; 48 L. T. 906 ; 
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43 Digest 1092, 23<5), unless baths are excluded by express •vrords {Walker v. Lambeth Note tO 
Waterworks Co. (1894), 58 J. P. 736 ; 71 L. T. 75 ; 43 Digest 1081, 161) ; and a supply of Section 63, 

water for a swimroing-bath erected and used for the purposes of the business of a school 

is not a supply for “ domestic purposes ” {Barnard Castle U. D. C. v. Wilson, [1902] 2 Ch. 

746 ; 43 Digest 1080, 147, and see Frederick v. Bognor Water Co., [1909] 1 Oh. 149 ; 

72 J. P. 501 ; 43 Digest 1080, 145). On the other hand, water supplied for domestic 
purposes is none the less so supplied because the house may be used as a boarding 
house {Pidgeon v. Great Yarmouth Waterworks Co., [1902] 1 K. B. 310 ; 66 J. P. 

309; 43* Digest 1081, 156), or as a school {Sotith-West Suburban Water Co. y. St. 

Marylebcme Guardians, [1904] 2 K, B. 174; 68 J. P. 257 ; 43 Digest 1078, 139), It 
has been held that water for domestic purposes does not include water for watering a 
garden {^er Jessel, M.R., in Low v. Lambeth Waterworks Co., not reported, and see 26 & 27 
Viet. c. 93, s. 12, post, p. 4258). See, however, Bristol Waterworks Go. v. Uren, post, p. 4197, 
and Grand Junction Waterworks v. Need (1895), 30 L. J. NTewsp. 85. And water used by a 
person carrying on the profession of a physician or surgeon for washing a motor car used 
in his profession is not supplied for a trade manufacture or business within 26 & 27 Viet, 
c. 93, s. 12, so as to be excluded from being considered as suppUed for domestic purposes 
{Harrogate Corporation v. Machay, [1907] 2 K. B. 211 ; 71 J. P. 458 ; 43 Digest 1081, 158). 

Water supplied for use in a dentist’s surgery, or a medical practitioner’s surgery and 
dispensary, is not used for non-domestic purposes {Manchester Corporation v. Buttle, 
infra ; Kingston-upon-Eidl Corpn. v. YuiUe, [1939] 2 K. B. 769 ; [1939] 2 All E. R. 48 ; 

Digest Supp). A gas company provided at their works certain sanitary conveniences 
as rec[uired by the Factory and Workshop Act, 1901. No one resided at the works, 
which were exempt from inhabited house duty. It was held that the question was not 
the character of the premises, hut the character of the purposes for which the water 
was used ; that the supply in question was for domestic purposes ; and that the com- 
pany were not entitled to a supply by meter as for trade purposes under s. 16 of the 
Metropolitan Water Board (Charges) Act, 1907 {South Suhicrban Gas Co. v. Metropolitan 
Water Board, [1909] 2 Oh. 666 ; 73 J. P. 503 ; 43 Digest 1080, 149). This was approved in 
Metropolitan Water Board v. Avery, [1914] A. C. 118 ; 78 J. P. 121 ; 43 Digest 1080, 150, 
where it was held that under their local Act the Board were bound to supply water for 
washing up plates and dishes in a public-house where luncheons were served at the rate 
for domestic purposes. But where it was necessary to construe an Act which provided 
that the Board should not be bound to supply otherwise than by meter to a house used 
wholly or partly for any trade it was held that the test was the character of the building 
and not the use to which the water was put {Oddenino v. Metropolitan Water Board, [1914] 

2 Ch. 734 ; 79 J. P. 89 ; 43 Digest 1081, 161. And this decision was followed in Barrett 
V. Ilkeston Corporation, [1917] 1 K. B. 827 ; 81 J. P. 133 ; 43 Digest 1079, 144 (Beer- 
house) and Manchester Corporation v. Buttle, [1929] 2 Ch. 399 ; 94 J. P. 33 ; Digest 
Supp. (Dentist^s surgery). Water supplied to urinals and water-closets at a railway 
station and to a tap used for drinking purposes and for cleansing the platforms is not 
supplied for domestic purposes (Metropolitan Water Board v. L. B. ds S. C. Bail. Co., [1910] 

2 K. B. 890 ; 74 J. P. 409 ; 43 Digest 1082, id4). A supply of water to a factory for drink- 
ing and washing by workmen employed there and for urinals and water-closets provided 
for their use is a supply for domestic purposes {CoUey^s Patents, Ltd. v. Metropolitan Water 
Board, [1912] A. C. 24 ; 76 J. P. 33 ; 43 Digest 1081, 75;^. Water supplied for a public- 
house, where, in addition to the ordinary consumption ofwater in such a case, a catering 
business is carried on, is water supplied for domestic purposes {Metropolitan Water Board 
V. Avery, supra). It is not easy to reconcile with this decision fShe case of Airdrie, 

Coatbridge and District Water Trustees v. Flanagan (1906), 8 E. (Ct. of Sess.) 932, where 
water supplied for a public-house mainly for sanitary purposes and cooking was held not 
to be a supply for domestic purposes. A golf club-house in which no one slept was held 
not to be a “ house,” and therefore not entitled to a supply of water at the domestic rate 
{Fergusson v. Prestwick {Frowst, etc. of), [1909] S, C. 94, decided under the Burgh Police 
(Scotland) Act, 1892, ss. 4, 263,264). Where such extra charges are expressly authorised 
for water-closets, that means water-closets used as such and having water laid on to 
them {Roberts v, Souik Essex Waterworks Co. (1903), 67 J. P. 404 ; 1 D. G-. R. 719 ; 43 
Digest 1092, 237). 

Where a supply was cut off for non-payment of water rates, the company were held not 
warranted in refusing to supply a subsequent tenant until the arrears were paid {Sheffield 
Waterworks Co. v. Wilkinson (1879), 4 C. P. D. 410 ; 43 J. P. 703 ; 43 Digest 1094, 249). 

See, farther, as to the cutting off of a supply, the Water Companies (Regulation of Powers) 

Act, 1887, post, p. 4697, 

Ajs to the right of a company to cut off the supply when the consumer has failed to 
provide a meter for water supplied for purposes other than for family use,” see Sheffidld 
Waterworks tio. v. Carter (1882), 8 Q. B. D. 632 ; 46 J. P. 548 ; 43 Digest 1091, 230. And 
as to the obligation to provide a meter in such case, see Sheffield Waterworks Co. v. Bingham 
(1883), 25 Ch. D. 443 ; 43 Digest 1092, 281. 

The company are only bound to furnish a reasonable supply, that is, a supply which is 
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reasonable according to the means at their disposal (Jackson v. larnham Water Co. (1887), 
3T.L.R.632). 

As to drought being an unavoidable cause preventing the supply and excusing the under- 
takers from furnishing a sufficient supply, see Industrial Dwellings Co. v. East London 
Waterivorks Co. (1894), 58 J. P. 430 ; 43 Digest 1078, 133. 

As to the meaning of the words “ require a supply of -wrater ” in s. 17 of the Metropolitan 
Water Board (Charges) Act, 1907, see Metro^politan Water Board v. Johnson <Sff Co,, [1913] 
3 K. B, 900 ; 77 J. P. 384 ; 43 Digest 1086, 199. 

Ajid with respect to waste or misuse of the water supplied by the under- 
takers, be it enacted as follows : 

54, If by the special Act it be provided that the water to he supplied by 
the undertakers need not be constantly laid on under pressure, every person 
supplied with water shall, when required by the undertakers, provide a 
proper cistern to hold the water with which he shall be so supplied, with a 
ball and stop-cock, in the pipe bringing the water from the works of the under- 
takers to such cistern, and shall keep such cistern, ball, and stop-cock in 
good repair so as efiectually to prevent the water from running to waste ; 
and in case any such person shall, when required by the undertakers, neglect 
to provide such cistern, ball, or stop-cock, or to keep the same in good repair, 
the undertakers may cut off the pipe or turn off the water from the premises 
of such person until such cistern and ball and stop-cock shall be provided 
or repaired, as the case may require (a). 

[a) Where a company were entitled to require the provision of “ proper ball and stop- 
cociB, or other necessary apparatus for regulating the supply,” it was held that they could 
not require a scre'v-down valve to be inserted in the communication pipe laid in the street 
so that the water might be shut off from the premises on any indication of waste ( Ward v. 
Folkestone Waterworks Co., ante, p. 4190). 

As to the conditions of constant supply in the metropolis, see West Middlesex Waterworks 
Co. V. Tappenden {18SS), 5 T. L. R. 477. 


Penalty for S5. Every person supplied with water by the undertakers who shall suffer 
ctorn^^etc. any such cistern, pipe, ball, or stop-cock to be out of repair, so that the water 
rep^°w toat supplied to him by the undertakers shall be wasted, shall forfeit to the under- 
water is wasted. takers for every such offence a sum not exceeding five pounds (ct). 

(a) Section 55 was repealed by the S. L. R. A., 1875, so far as it relates to special Acts 
•with which the Waterworks Clauses Act, 1863, post, p. 4256, is incorporated. The ©"wner 
of a house let to a tenant upon a weekly tenancy, but Mm self liable to payment of the ■water 
rate by reason of the house being under the annual value of £10 (see s. 72, post, p. 4199), is 
“ a person supplied with water ” within the meaning of this section (Brock v. Harrison, 
[1899] 1 Q. B, 958 ; 63 J. P. 455 ; 43 Digest 1096, 265). 


Undertakers 50 . The undertakers may repair any such cistern, pipe, ball, or stop- 
dst^^e^e. cook, SO as to prevent any such waste of water, and the expenses of such 
repair shall be repaid to them by the person so allowing the same to be out 
of repair, and may be received (a) as damages. 

(a) Sic in Parliament Roll. It should of course be “ recovered.” It was held that the 
work of repair for the expenses of wMch the owner of a defective communication pipe 
was liable under the M. W. B. (Various Powers) Act, 1907, s. 71, was limited to work 
done after the Board had ascertained that it was from his pipe that "the leakage of water 
came, and did not include an exploratory opening of the ground for the purpose of locating 
the source of the leakage (David v. Metropolitan Water Board, [1919] 1 K. B. 44 ; 83 J- P, 
68 ; 43 Digest 1086, 195). 


Power to under- 57 . The surveyor, or any other person acting under the authority of the 
to^ent^hSte^ ^uidertakers, may, between the hours of nine of the clock in the forenoon 
to inspedb, etc. and foui of the clock in the afternoon [on producing, if required, evidence 
of his authority (a)], enter into any house or premises supplied with water 
by virtue of this or the special Act in order to examine if there be any waste 
or misuse of such water ; and if [after production of his authority (a)] such 
surveyor or other person at any such time be refused admittance into such 
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d'^elling-hoiise or premises fox the purpose aforesaid,, or be prevented from Section 59. 

making such examination as aforesaid, the undertakers may turn off the 

v^ater supplied by them from such house or other premises, 

(a) Neither of the phrases in square brackets occur in the section as enacted, but are to 
be read in where the section is incorporated with the P. H, A., 1936, by ibid,, s. 120 (sec 
ibid,, s. 120, proviso if), ante, p. 368). 

58. Every owner or occupier of any tenement supplied with water under Penalty for 
this or the special Act who shall supply to any other person or wilfully permit pe^^^to use 
him to take any such water from any cistern or pipe in such tenement, unless 

for the purpose of extinguishing any fixe, or uiiless he be a person supplied 
with water by the undertakers, and the pipes belonging to him be, without 
his default, out of repair, shall forfeit to the undertakers for every such offence 
a sum not exceeding five pounds (a). 

[a] A covenant to repair or renew a pipe is broken if in consequence of the pipe beconoing 
furred by encrustation the flow of water is substantially duninished although it is still 
sufficient for ordinary purposes. Where a railway company has obtained a supply of 
water by meter to a railway station, this does not authorise the use of such supply for 
another station. Knowledge of such wrongful use over a long period cannot be imputed 
to the principals supplying the water by reason of their agent having from time to time 
read a meter which happened to be side by side with the meter which measured the wrongfal 
uses of the supply (G. N. Ry. v. Bradford Corporation (1918), 83 J. P. 33 ; 88 L. JT. Ch. 101). 

59. Every person who, not having agreed to be supplied with water by penalty for 
the undertakers, shall take any water from any reservoir, watercourse, or 
conduit belonging to the undertakers, ox any pipe leading to any such undertakers 
reservoir, watercourse, or conduit, or from any cistern or other like place ^^ement. 
containing water belonging to the undertakers, other than such as may 

have been provided for the gratuitous use of the public, shall forfeit to the 
undertakers for every such offence a sum not exceeding tep pounds {a), 

{a) Section 69 is repealed hy the S. L. R. A., 1875, to the same extent as s. 55, ante 
p. 4192. This section provides no penalty for taking water from an unoccupied house. 

See Piercy v. Pope (1881), 46 J. P. 102 ; 45 L. T. 477 ; 43 Rigest 1095, 256, See also, with 
reference to this section, v. Jdamson, ante, p. 376, and Bums v. Scholfield (1922), 

87 J. P. 54 ; 128 L. T. 382 ; 43 Digest 1096, 264. As to larceny of water, see Perms v. 

O'Brien, ante, p. 380. 

A section in a special Act provided that if any person should wilfully waste the water of 
the company, or apply it to any purpose other than that agreed upon, he should be liable to 
a penalty. It was held that section did not apply to a case where water, after being 
used for ordinary domestic purposes, was conveyed into an apparatus for flushing a water- 
closet (Emn^ V. Gomcdl (1892), 8 T. L. R. 602). 

60. Every person who shall wilfully or carelessly break, injure, or open Penalty for 
any lock, cock, valve, pipe, work, or engine belonging to the undertakers, 

or shall flush or draw off the water from the reservoirs or other works of off vater, etc. 
the undertakers, or shall do any other wilful act whereby such water shall 
be wasted, shall forfeit to the undertakers fox every such offence a sum not 
exceeding five pounds. 

And with respect to the provisions for guarding against fouling the water Pouimgae 
of the undertakers, be it enacted as follows (a) : 

(fl) See also the Waterworks Clauses Act, 1863, ss. 16-20, post, pp. 2267-9. 

61. Every person who shall commit any of the offences next hereinafter Penalties for 
enumerated shaD for every such offence forfeit to the undertakers a sum 

not exceeding five pounds ; (that is to say,) 

Every person who shall bathe in any stream, reservoir, aqueduct, or other 
waterworks belonging to the undertakers, or wash, throw, or cause 
to enter therein any dog or other animal : 

Every person who shall throw any rubbish, dirt, filth, or other noisome 
thing into any such stream, reservoir, aqueduct, or other waterworks 
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Section 61, as atoresaid, or wash or cleanse therein any cloth, wool, leather, or 
of any animal, or any clothes or other thing : 

Every person who shall cause the water of any sink, sewer, or drain, steam 
engine, boiler, or other filthy water belonging to him or under his control, 
to run or be brought into any stream, reservoir, aqueduct, or other 
waterworks belonging to the undeitakers, or shall do any other act 
whereby the water of the undertakers shall be fouled : 

And every such person shall forfeit a further sum of twenty shillings for each 
day (if more than one) that such last-mentioned ofience shall be continued, 

62- Every person making or supplying gas within the limits of the special 
Act who shall at any time cause or suffer to be brought or to flow into any 
stream, reservoir, aqueduct, or waterworks belonging to the undertakers, 
or into any drain communicating therewith, any washing or other substance 
which shall he produced in making or supplying gas, or who shall wilfully 
do any act connected with the making or supplying of gas whereby the water 
in any such stream, reservoir, aqueduct, or waterworks shall be fouled, 
shall forfeit to the undertakers for every such offence the sum of two hundred 
pounds ; and such penalty shall be recovered, with full costs of suit, in any 
of the superior courts ; but such penalty shall not he recoverable unless it 
be sued for during the continuance of the offence, or within six months after 
it has ceased {a). 

{a) See the Gasworks Clauses Act, 1847, s. 21, anU, p. 4170, and the note thereto ; and 
the P- H. A., 1875, s. 68, ^ 08 t, 

Daily penalty 63. In addition to the said penalty of two hundred pounds, and whether 
c^SuSfce of penalty have been recovered or not, the person making or supplying 
the offence. gas as aforesaid shall forfeit to the undertakers the sum of twenty pounds, 
to be recovered in like manner, for each day during which such washing or 
substance shall he brought or shall flow as aforesaid, or during which the 
act shall continue by which such water is fouled, after the expiration in 
either case of twenty-four hours from the time when notice of the offence 
has been served on such person by the undertakers. 

Penalty on gas 64. "WTienever the water supplied by the undertakers shall be fouled by 
the gas of any person making or supplying gas within the limits of the special 
fDoied. Act, such person shall forfeit to the undertakers for every such offence a 

sum not exceeding twenty pounds, and a further sum not exceeding ten 
pounds fox each day during which the offence shall continue after the expira- 
tion of twenty-four hours fiom the service of notice of such offence. 

Power to open 65. Eor the purpose ol ascertaining whether the water of the undertakers 
SSlfgas fouled by the gas of any person making or supplying gas within the limits 
SEiwhemer^' of the special Act, the undertakers may dig up the ground, and examine 
water is being the pipes, couduits, and works of the persons making ox supplying gas ! 
fouled by gas. pjoyided that before pioceeding so to dig and examine the imdertakers 
shall g^ve twenty-four hours notice in writing to the person so making or 
supplying gas of the time at which such digging and examination is intended 
to take place, and they shall give the like notice to the persons having the 
control or management of the pavements or place where such digging shah 
take place, and they shall be subject to the like obligation of reinstating 
the road and pavement, and to the same penalties for delay or any nonfeasance 
or misfeasance therein, as hereinbefore provided with respect to roads and 
pavements broken up by them for laying their pipes (a). 

(a) See also ss. 28 — 34, awfe, pp, 4183-6. 
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66. If upon such examination it appear that such water has been fouled Section 66. 

by any gas belonging to such person, the expenses of the digging, examination, 

and repair of the street or place disturbed in any such examination shall be ^ 

paid by the person making or supjjlying gas ; but if upon such examination 

it appear that the water has not been fouled by the gas of such person, then 
the undertakers shall pay all the expenses of the examination and repair, and 
also make good to the said person any injury which may be occasioned to 
his works by such examination. 

67. The amount of the expenses of every such examination and repair, f^ecovery of 
and any injury done to the undertakers, shall, in case of any dispute about 

the same, together with the costs of ascertaining and recovering the same, 
be ascertained and recovered in the same manner as damages for the ascer- 
taining and recovery whereof no special provision is made are directed to be 
ascertained and recovered. 

And with respect to the payment and recovery of the water rates (a), be Water rates, 
it enacted as follows : 

(a) Eor purposes of incorporation with the P. H. A., 1936, these provisions are to have 
efiect STihject to ss. 126—131 of that Act (see ibid,, s. 120, proviso (g), ante, p. 369). 

68. The water rates, except as hereinafter (a) and in the special Act men- Uates to be 
tioned, shall be paid hy and be recoverable from the person requiring, receiving 

or using the supply of water, and shall be payable according to the annual 
value of the tenements (J) supplied with water, and if any dispute arise 
as to such value the same shall be determined by two justices (c). 

(a) See s. 72, posf, p. 4199. 

(b) See Metropolitan Water Board v. Baker {G. P. <b J,),Ltd, (1910), 74 J. P. 337 ; 102 
L. T. 536 ; 43 Ligest 1103, 316 ; Metropoliian Water Board v. Phillips, [1913] A. 0. 86 ; 

77 J, P. 73 ; 38 Digest 636, 1548, 

(c) Water rates under the P. H. A., 1936, s. 126, ante, p. 377, are to be assessed upon the 
net annual value appearing in the valuation list under the R. and V. Act, 1925, but if no 
such value appears therein (see the notes to s. 126 at p. 378) then that value is to be ascer- 
tained, in case of dispute, by a court of summary jurisdietion. Section 77 of the L. G. A. 

1929, post, contains a general modification of the provisions of all Acts req[uinng the 
assessment of water rates upon a value shown in the valuation list. 

In the application of these modifications the decisions upon the provisions in the text 
may be usehd. They are, therefore, set out here. 

By their local Act, 16 Tict. c. xxii., s. 79, the plaintife were bound to supply the houses 
within a certain district with water “ at the foUowing rate per annum, that is to say, where 
the rent” of such dwelling-houses should not amount to £7 per annum, at a rate not 
exceeding 6 per cent, per annum on such rent, but not exceeding 7s. 2d, per annum ; and so 
on in a graduated scale. The defendant was owner of several small houses supphed with 
water by the plaintiffs, in respect of which he paid, either under statutory obligation or by 
voluntajy agreement, the poor rate, water rate, and district rate. It was held that 
“ rent ” in s. 79 was equivalent to annual value,” and that in estimating the rent on 
which the water rate was payable, the defendant was entitled to deduct the water rates so 
paid by him {Sheffield Waterworks Co, v. Bennett (1872), L. R. 7 Ex. 409 ; 43 Digest 1088, 

209). 

By s. 56 of the New Biver Company’s Act, 1862, which incorporates the Waterworks 
Clauses Act, 1847, it is enacted that “ nothing in this Act or in any Act incorporated 
herewith contained shall prevent the company from recovering any sum of money not 
exceeding £50, which shall be due to them for water rates or rents, or for damages, costs 
or expenses, hy action or proceeding in such manner as is by law provided for the recovery 
of debts not exceeding £50.” It was held that where a bona fide dispute arises as to the 
annual value, the company must, before they can sue for the rate, obtain a decision of 
justices in that dispute under s. 68 of the Act of 1847, supra {New Piver Co. v. Mather 
(1875), L. R. 10 C. P. 442 ; 39 J. P. 614 ; 43 Digest 1092, 258), 

By the special Act of a water company which incorporated the Waterworks Clauses Act, 

1847, save so far as the clauses or provisions thereof were expressly varied or excepted, the 
company were obliged to supply water to the occupiers of dwelling houses for domestic 
purposes at a rate not exceeding £6 per cent, per annum upon the annual “ rack-rent or 
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value ” of the premises supplied. It was further provided by a subsequent section of the 
Act that the rate should be “ payable according to the annual value at which the premises 
were from time to time assessed to the poor rate if the same were so assessed, or, if not, 
according to the net annual value of the premises.” It was held that the water rate 
charged by the company must be calculated on the “ rateable value,” not on the “ gross 
estimated rental” of the premises supplied with water (Warrington Waterworks Co, v. 
Longshaw(m2), 9 Q. B. D. 145 ; 46 J. P. 773 ; 43 Digest 1089, 2id). 

It was provided by a local Act that the charge to be made for the supply of water for 
domestic use should be at a rate varying according to the “ annual rent ” of the premises 
supplied. The appellant 'was the owner of certain houses supplied with water by the 
respondents under the Act. The houses were let at weekly rents, the appellant paying all 
rates charged thereon, and also for all repairs and insurances in respect thereof. He was 
allowed as an owner, under the Poor Rate Assessment and Collection Act, 1 869, s, 4, a 
reduction of 30 per cent, from the full amount of the poor rate which an occupier if rated 
would have paid. The respondents charged the appellant with water rates calculated 
on the following basis : They multiplied the weekly rents by fifty-two and deducted from 
the amount the actual sums paid by the appellant for rates and then charged the water 
rates upon the balance. It was held that in order to arrive at the “ annual rent ” upon 
which the water rate was to be computed, an allowance should be made in respect of 
“ voids,” i.e. houses lying vacant from time to time ; and that the actual amount of the 
poor rates and other rates paid by the appellant was rightly deducted, but that the appellant 
was not entitled to deduct the full amount of the rates which an occupier if rated would 
have paid ; nor the amount he paid for repairs and insurances (Smith v. Birmingham 
( 1883), 11 Q. B. D. 195 ; 47 J. P. 645 ; 43 Digest 1088, 210 ; and see Dobbs v. 
Grand Junction Waterworks Co,, infra), 

A water company by a special Act of 1826 was compellable to supply water to certain 
dwelling-houses in the metropolis for domestic purposes at certain rates per cent, per 
amum payable “ according to the actual amount of the rent where the same can be ascer- 
tained, and where the same cannot be ascertained, according to the actual amount or annual 
value upon which the assessment to the poor’s rate is computed in the parish or district 
where the house is situated.” By a special Act of 1852, the company were compelled to 
furnish water “ where the annual value of the dwelling-house or other place supplied 
shall not exceed £200 at a rate per cent, per annum on such value not exceeding £3.” 
The occupier of one of the houses was lessee for a long term at a ground rent, and paid no 
rent except the ground rent : — Held, reversing the decision of the Court of Appeal, that 
whether the later Act repealed the provisions of the former Act or not the case must be 
dealt with under the later Act ; and that the words “ annual value ” in the later Act 
meant “ net annual value ” as defined in the Parochial Assessments Act, 1836, s. 1 : — 
Held also, that “ annual value ” had the same meaning in the earlier as in the later Act 
(Dobbs V. Grand Junction Waterworks Co, (1883), 9 App. Cas. 49 ; 48 J. P. 5 ; 48 Digest 
1090, 219). See also Northampton Corporation v. Ellen, [1904] 1 K. B. 299 ; 68 J. P. 197 ; 
43 Digest 1091, 227. 

By the special Act of a water company it was provided that water should be supplied for 
domestic purposes by the company at a rate per cent, upon the annual value of the dwelling- 
house or other place supplied, that a supply of water for domestic purposes should not 
include a supply of water for, among other things, any trade or manufacture, or business 
requiring an extra supply of water, and that the company mdght furnish water for other 
than domestic pnrposes on such terms as might be agreed on between the company and 
the consumer. The company supplied water for domestic purposes to a house occupied as a 
licensed public house. The company contended that the annual value of the premises as a 
licensed public house should be taken as the basis of the water rate payable in respect of 
such supply, and that therefore the fact of the premises being licensed, and a premium 
which had been paid for the lease of the premises as a public house ought to be taken into 
consideration in fixing the value. The occupier contended that such water rate should he 
based upon the value of the premises for domestic purposes only. It was held that the 
contention of the company was correct (West Middlesex Waterworks Co. v. Coleman (1885), 
14 Q. B. D. 529 ; 49 J. P. 341 ; 43 Digest 1090, 222), 

Section 68 of the Bristol Waterworks Act, 1862, enacts that the company shall furnish to 
every occupier of a private dwelling-house within their limits a sufficient supply of water 
for the domestic use of such occupier, at certain annual rents or rates, accorchng to the 
“ annual rack-rent or value of the premises so supplied,” such supply (by s. 71) not to 
include, amongst other things, a supply of water “ for watering gardens by means of a tap, 
tube, pipe, or other such like apparatus.” And s. 32 of the Bristol Waterworks Amendment 
Act, 1865, enacts that “ if any dispute shall arise as to the amount of the annual rent or 
value of any dwelling-house or premises supplied with water by the company, such dispute 
shall be decided by two justices ; provided that the amount of the annual rack-rent or 
value to he fixed by such justices shall not be less than the gross sum assessed to the poor 
rate or less than the sum actually paid for such dwelling-house or premises.” A dwelHag- 
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house aad garden in the occupation of the owner were assessed to the poor rate as follows : 
“ Gross estimated rental £240 ” ; “ Eateable value, £204.” It was proved that the value 
of the house without the garden would be 10 per cent, less, and that the owner contracted 
to pay, and did pay £1 Is. annually for the watering by means of a pipe and a tap in the 
garden which surrounded the dwelling-house, and was occupied and assessed therewith : — 
Held, by j^Iathew and Smith, JJ., upon a case stated by the justices that the words 
“gross sum assessed to the poor rate,” meant the “gross estimated rental,” and not 
“ rateable or net value ’ ’ ; and that the water rent was chargeable upon the gross estimated 
rental of “ the premises,” including the pleasm*e garden occupied with the house, and not 
merely the dwelling-house itself, the extra charge for the garden supply being for using a 
pipe and a tap {Bristol Waterworks Co. v. JJren (1885), 15 Q. B. D. 637 ; 49 J. P. 564 ; 43 
Digest 1089, 217). See Grand Junction Waterworics Co. v. Davies, post, p. 4198. 

The owner of three cottages let them at weeldy rents to separate tenants and paid aU 
rates including water rates. By s. 32 of a special Act the' water board were to supply 
water at the rates specified, that is to say, “ where the annual rack-rent or value shall not 
exceed twenty pounds at a rate per cent, per annum not exceeding ten pounds.” It was 
held that the owner was entitled to deduct the general district rate, the poor rate and the 
water rate from the gross rent of the cottages so as to arrive at the “ annual rack-rent or 
value ’ ’ on which the water rate was to be assessed ( WilUnson v. Bury Water Board ( 1905), 
69 J. P. 214 ; 92 L. T. 417 ; 43 Digest 1089, 215). 

Where a dispute had arisen as to the amount of the water rate payable by an occupier of 
premises to a water company (whose special Act incorporated the Waterworks Clauses Act, 
1847), it was held that the determination of the annual value of the premises supplied, 
by two justices, under s. 68 of the Act of 1847, was a condition precedent to the right of the 
occupier to sue the company for cutting off the water, and for the amount alleged to have 
been paid in excess {WMthig v. Bast London Waterworks Co. (1884), Cah. & El. 331 ; 43 
Digest 1095, 252-). 

A local waterworks Act empowered a company to distrain for water rates for an agreed 
amount. A later Act limited the rates to such sums as should be “ reasonable.” Under 
the Waterworks Clauses Act, 1847, which incorporates the Eailways Clauses Consolidation 
Act, 1845, s. 140, water rates under £20 are to be recovered by means of a distress warrant 
issued by justices, A third Act of the company in 1852 incorporated the Waterworks 
Clauses Act, but expressly preserved the powers conferred by the former Acts. It was 
held that the right of the company to levy their own distress was kept alive by the saving 
clause in the Act of 1852, and that the distress by justices’ warrant was additional to, and 
not in substitution for, the company’s original remedy {Richards v. West Middlesex Waier- 
works Co. (1885), 15 Q. B. D. 660 ; 49 J. P. 631 ; 18 Digest 417, USO). 

Although the statutory remedy provided by s. 68 of the Waterworks Clauses Act, 1847, 
for the settlement by two justices of disputes as to the annual value of a tenement supplied 
by water, and the special remedy by penalties given by s. 43 against a company for with- 
holding water, have not ousted the general jurisdiction to restrain the company by 
injunction from cutting off the supply of water pending proceedings for settling a dispute 
as to value, such injunction will not he granted on the application of an owner or occupier 
who will not undertake to commence proceedings with due speed before the justices under 
s. 68 {Eayward v. East London Watertoorks Co. (1884), 28 Ch. D. 138 ; 49 J. P. 452 ; 43- 
Digest 1094, 2S1. 

Upon the hearing of a summons to enforce payment of a water rate, the justices have 
power under the above section to determine a dispute as to the annual value of the premises 
rated. It is not necessaiy to their jurisdiction before making an order for payment of the 
rate upon such summons that the dispute should have been pre-viously determined in a 
separate proceeding before justices {Lea v. Abergavenny Improvement Commissioners 
(1885), 16 Q. B. D. 18 ; 50 J. P. 165 ; 43 Digest 1094, 2M). 

Where water rates had been paid for a number of years without objection it was held that 
the excess which had been charged in respect of an annual value beyond that prescribed 
in the section could not be recovered back {Henderson v- Folkestone Watertoorks Co. (1885), 
1 T. L. R. 329 ,* 35 Digest 159, 552 ; ef. Meadows v. Grand Junction Waterworks Co., post, 
p. 4198). 

So where water rate had been paid on ^oss value instead of net value in ignorance of the 
fact that the former was a wrong basis, it was held that the excess could not be recovered 
{Slater v. Burnley Corporation ( 1888), 53 J. P. 70 ; 43 Digest 1093, 240). And see Slater v. 
Burnley Corporation (NTo. 2) (1889), 53 J, P. 535 ; 35 Digest 159, 55d. And see Siard^ 
Brothers, Ltd. v. Nuneaton Corporation ( 1913), 77 J. P. 349; 108 L. T. 986 ; 35 Digest 152, 496. 

Where a water company were authorised by their special Act to charge at agreed rates 
for water supplied for purposes other than domestic, it was held that they were not by 
implication prohibited from entering into agreements for the supply of water for domestic 
purposes at agreed rates {Southwark and Vauxhcdl Water Go. v. Dickenson (1889), 5 

The Bamet Gas and Water Act, 1872 (with which is incorporated the Waterworks 

■P.TT, ^VOT , TV, TT 


N'ote to 
Section 68, 
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Ifote to Clauses Act, 1847), provides {inter alia) : “ Section 56. The company . . . sliall furnish 
Section 68. • * • a sufficient supply of water ... at any rate, on the actual rach-rental of the house 

* or part of a house or premises supplied if the same be let at rack-rent, and on the 

annual value if, and while, the same is not let at rack-rent, not exceeding ” (so much) : — 
Edit that “ the annual rack-rent ” means the same as “ the annual value,” and does not 
mean “ net annual value ’’ {JStevens v. Barnet Gas and W ater Co. (1888), 57 L. J. M. C. 82 ; 
52 J. P. Jo. 276 ; 43 Digest 1089, 211). 

By 1 & 2 Greo. 4, c. cxiv., s. 8, the churchwardens of a parish were required to make a rate 
“ on the full annual rent or value ” of all houses rateable to the relief of the poor : — Held, 
that the full annual rent or value meant the full annual net value and that the rate could 
not be made on the gross estimated rental {Bose v. Watson, [1894] 2 Q. B. 90 ; 58 J. P. 
689; 19 Digest 522, 583<5). 

In determining the annual value of a residential tenement under s. 68 of the Waterworks 
Clauses Act, 1847, for the purposes of water supply to the dwelling-house for domestic 
purposes only, it is not competent to justices to exclude a portion of the garden occupied 
and enjoyed with the dwelling-house. The section contemplates the valuation of the 
existing tenement as the owner and occupier choose to enjoy it {Grand Junction Waterivorks 
Go. V. Davies, [1897] 2 Q. B. 209 ; 61 J. P. 484 ; 43 Digest 1090, 223). 

If a statute which authorises a water company to charge its consumers with a water rate 
is ambiguous with regard to the amount of the rate to he charged or the mode of assessing 
it, it must be construed in favour of the consumer and against the company {South Stafford- 
shire Waterworks Go. v. Barroiv (1897), 61 J. P. 661 ; 43 Digest 1090, 224). But where a 
section of the special Act provided that the company should supply water at the yearly 
rates specified, namely, where the gross estimated rental of the premises should not exceed 
a certain amount, at a rate per cent, on the amount specified, it was held that the provision 
varied that in the text and that the rate must be calculated on the gross estimated rental 
{Woking Water and Gas Go. v. Parker, [1916] 1 K. B. 473 ; 80 J. P. 188 ; 43 Digest 1090, 
218). 

Where an owner was entitled by statute to a supply at a reduced rate by reason of his 
house standing on a particular estate, but he had for many years paid the full rate in 
ignorance that his house stood on that estate, he was held entitled to recover back the 
over-payments {Meadows v. Grand Juruition Waterworks Co. (1905), 69 J. P. 255 ; 21 
T. L. B. 538 ; 35 Digest 151, 484). 

A water company, before the Education Act, 1902, came into operation supplied water 
by meter to the managers of a voluntary public elementary school for the non- domestic 
purposes of the school buildings, and continued to supply them after the Act of 1902 came 
into force. There was no written contract. The company continued, as they had done 
before the Act, to send the demand note for payment for the water supplied to the managers, 
who included the charges in their quarterly accounts of expenditure sent by them to the 
local education authority who paid the amount direct to the company. The company 
sent the receipts to the local education authority. The local education authority having 
made default in the payments, the company brought an action against them for water 
supplied. It was held by the Divisional Court that the local education authority had 
power to enter into a contract for the supply of water necessary for the maintenance of the 
school, and that there was evidence upon which the county court judge might properly 
find that they had in fact entered into such a contract with the company {Trowbridge 
Water Go. v. Wilts C. 0., [1909] 1 £. B. 824 ; 73 J. P. 280 ; 19 Digest 569, 30). See also 
Northern Theatres Go. v. Bhillito, [1925] 2 K. B. 100 ; 89 J. P. 101 ; 43 Digest 1079, 140, 
and the oases of Metropolitan Water Board v. Baker {0. P. db J.), Ltd. ( 1910), 74 J. P. 337 ; 
102 L. T. 536; 43 Digest 1103, 316, and Metropolitan Water Board v. Phillips, [1913] 
A. 0. 86 ; 77 J. P. 73 ; 38 Digest 636, 1548, decided under the Metropolitan Water Board 
(Charges) Act, 1907, s. 8. 

Where several 69. "Wlien several houses or parts of houses in the separate occupation 
rappued^hy one several persons are supplied one common pipe, tte several owners 
pay%s1f^ occupiers of such houses or parts of houses shall be liable to the payment 

separately of the same rates for the supply of water as they would have been liable 
suppUed. several houses or parts of houses had been supplied with 

water from the works of the undertakers by a separate pipe. 

Bates to be 70. The rates shall be paid in advance (a) by equal quarterly payments in 
EfadvMLc^^^ England . . . at Christmas Day, Lady Day, Midsummer Day, and Michaelmas 
Day, . . . and the first payment shall be made at the time when the pipe 
by which the water is supplied is made to communicate with the pipes of the 
undertakers, or at the time when the agreement to take water from the 
undertakers is made (h). 
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(a) Therefore no demand is necessary before proceedings for recovery {East Londoyi Note to 
Waterworks Co, v. [1895] 1 Q. B. 55 ; 59 J. P. 40o ; 43 Digest 1094, 245). But see, Section 7D. 

per Alvebsto:??e, L.C.J,, in EUiott v. Russell, [1902] 2 K. B. 748, at p. 754 ; 67 J. P, 158, 

at p. 159 ; 43 Digest 1065, 52. See also notes to s. 74, post, p. 4200. 

(5) Words relating to Scotland and Ireland only are omitted from this section. 

7L The occupier of any dwelling-house or part of a dwelling-house liable Parties giving 
to the pajunent of any water rate who shall give notice of his intention to Sontinneme’ 
discontinue the use of the water supplied by the undertakers, or who shall 
remove from his dwelling between any two quarterly days of payment, shall pay to the 
pay the water rate in respect of such dwellmg-house or part of a dwelling- quarter 
house for the quarter ending on the quarterly day of payment next after 
his quitting the same or giving such notice. 

72. The owners of all dwelling-houses or parts of dwelling-houses occupied Owners of 
as separate tenements, the annual value of which houses or tenements shall exceeding\io 
not exceed the sum of ten pounds, shall be liable to the payment of the rates [iab^i^o^mter 
instead of the occupiers thereof ; and the powers and provisions herein or in rates. 

the special Act contained for the recovery of rates from occupiers shall be 
construed to apply to the owners of such bouses and tenements (a) ; and tbe 
person receiving the rents of any such bouse or tenement as aforesaid from 
the occupier thereof, on bis own account, or as agent or receiver fox any 
person interested therein, shall he deemed the owner of such house or 
tenement (6). 

(a) The respondents, relying on s. 58 of their private Act ( 15 & 16 Viet. c. clviii.), which 
extended the provisions of s. 72 of the Waterworks Clauses Act, 1847, to honses not 
exceeding the annual value of £20, claimed water rates from the appellants, as owners of 
certain houses under the annual value of £20 each, for two quarters, during the whole of 
which time such houses were unoccupied : — Held, that an owner’s liability for rates under 
s. 72 of the Waterworks Clauses Act, 1847, ceases on the quarterly day of payment next 
after the house has become unoccupied, and that as s. 68 of the respondents’ private Act 
merely extended the provisions of that section to houses not exceeding the annual value of 
£20, the respondents were not entitled to recover (BrifisA Empire Mutual Life Assuranoe 
Co. V. Southwark and Vauxhall Water Co. (1888), 52 J. P. 758 ; 59 L. T. 321 ; 43 Digest 
1087, 205). When a house is unoccupied at the beginning of a quarter, and becomes 
occupied in the course of that quarter, the water rate is payable only for that portion of the 
quarter during which the house is occupied, although the company had no notice of the non- 
occupation, and continued to supply water {Bast London. Waterworks Oo. v. Foulkes, 

[1894] 1 Q. B. 819 ; 58 J. P. 384 ; 43 Digest 1087, 206). "Where upon adjudication the 
trustee in bankruptcy takes possession of the debtor’s premises, and carries on therein the 
business with a view to selling it as a going concern, he is in the position of an “ incoming 
tenant ” within s. 48 of the Metropohs Water Act, 1871, and is not liable for arrears of 
water rate left unpaid by the debtor ; and if he has paid such arrears under protest he is 
entitled to recover them back {Re Flack, Ex parte Berry, [1910] 2 Q. B. 32 ; 4 Digest 206, 

1899). 

It is sufficient to prove that the rateable value as settled by tbe local authority does 
not exceed the maximum sum under which the owner is ]23.'blQ {Metropolitan Water Board 
V. Streeton { 1910), 74 J. P. 180 ; 102 L. T. 220 ; 43 Digest 1103, 315). 

(b) Where the premises were mortgaged and a receiver was appointed, the mortgagor 
appointed another person to collect the rents. The collector handed over the rents intact, 
at first to the mortgagor and subsequently to the receiver. It was held that the collector 
and not the receiver was the person liable under a section of a special Act substantially 
identical with the text, to pay the water rate {Metropolitan Water Board v. Brooks, [1911] 

1 K. B. 289 ; 75 J. P. 41 ; 43 Digest 1087, 207). 

73. Provided always, that when any owner shall pay any such rate in sums paid by 
respect of any sncb dwelling-house or part of a dwelling-house which shall 

be in the occupation of any tenant under any lease or agreement made prior tenant, 
to the passing of the special Act, such tenant shall repay to the owner all sums 
which shall be so by Mm paid during the continuance of such lease, unless 
it have been agreed that the owner shall pay the water rates in respect of such 
dwelling-house or part of a dwelling-house (a) ; and every such sum of money 
payable by the tenant to tbe owner, under tie provision hereinbefore con- 
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bained, maj be recoTered, if tke same be not paid upon demand, as arrears 
of rent could be recovered from the occupier by the said owner. 

(<x) Under a covenant by a lessor to pay all water rates imposed or assessed upon the 
premises, or on the lessor or lessee in respect thereof, the lessor is not hound to pay for 
water supplied to the lessee for trade purposes (Be Floyd, Floyd v. Lyons (J .) Co., [1897] 
1 Oh. 633 ; 31 Digest 297, i417). But under a covenant to pay all rates and taxes payable 
in respect of the demised premises a lessor is bound to pay water rate for water supphed for 
domestic purposes (Bourne and Tant v. Salmon and Gluckstein, Ltd,, [1907] 1 Ch. 616 ; 71 
J. P. 329; 31 Digest 295, 4404; Lrieselman v. Winstanley (1909), 63 Sol. Jo. 631; 31 
Digest 295, 4405). 

74. If any person supplied with water by the undertakers, ox liable (a) as 
herein or in the special Act provided to pay the water rate, neglect to pay- 
such water rate at any of the said times of payment thereof, the under- 
takers may stop the water from flowing into the premises in respect of whicli 
such rate is payable, by cutting off the pipe to such premises, or by sucb 
means as the undertakers shall think fit, and may recover the rate due from 
such person, if less than twenty pounds, with the expenses of cutting ofi the 
water, and costs of recovering the rate, in the same manner as any damages 
for the recovery of which no special provision is made are recoverable by this 
or the special Act ; or if the rate so due amount to twenty pounds or upwards, 
the undertakers may recover the same, with the expenses of cutting ofi the 
water, by action in any court of competent jurisdiction (h). 

(a) /.e., liable at the time the water rate became due. Provided that there was at that 
date an occupier other than the owner and that the owner and not the occupier was liable 
for the payment of the rate, s. 4 of the Water Companies (Regulation of Powers) Act, 
1887, post, p. 4697, prohibits the water company fiom cutting off the supply for non- 
payment of the rate even after the occupier has given up possession and the premises have 
become vacant (Metropolitan Water Board v. Bibhey, [1911] 2 E. B. 74 ; 75 J, P. 322 ; 43 
Digest 1095, 254), 

(&) See also Waterworks Clauses Act, 1863, s. 21, post, p. 4261. See Sheffield Waterwath 
Go. V. Wilhinsony ante, p. 4191. With reference to the particular mode of recovering the 
rates here prescribed, it may be stated that damages not specially provided for are by s. 85 
recoverable under the sections of the Railways Clauses Act, 1845, ante, p. 4156. In such 
case the claim of a water company for arrears of rates is a complaint within s. 11 of the 
S. J. A., 1848, and the summons must be issued within six months from the date when the 
rate was due and demanded (East London WateruorJcs Oo. v. Charles, [1894] 2 Q. B. 730 ; 
58 J. P. 764 ; 43 Digest 1094, 247 ; see, per Wills, J., in Elliott v. Bussell, [1902] 2 K. B. 
748, at p. 755 ; 67 J. P. 158, at p. 160 ; 43 Digest 1065, 52). The limitation of six months 
imposed in respect of su mm ary proceedings does not apply to proceedings in the county 
court when both remedies are open to the company (Metropolitan Water Board v. Bunn, 
[1913] 3 K. B. 181 ; 77 J. P. 353 ; 43 Digest 1093, 243). The rates being payable quarterly 
in advance no demand is necessary {East London Waterworks Go. v. Kyffin, ante, p. 4199 ; 
but see, per Alveestone, L.C.J., in Elliott v. Bussell, [1902] 2 K. B. 748, at 754 ; 67 J. P. 
158, at p. 159 ; 43 Digest 1065, 52). 

See, as to the right to cut off the water when the rates are payable by the owner, the 
W ater Companies (Regulation of Powers) Act, 1887, s. 4, and the notes thereto, post, p. 4698, 

It is not a condition precedent to the right to recover the rate that the power of cutting 
off the water should hrst have been exercised (JR. v. EvMon, [1907] 2 K. B. 578 ; 71 J. P. 
424; 43 Digest 1093, 24i. 

As to the discretion of the justices in respect of costs, see Buahm Water Co. v. Evans 
(1906), 22 T. L. R. 541 ; 43 Digest 1094, 248. 

* * * 9i« 


THE TOWNS IMPEOVEMBNT CLAUSES ACT, 1847. 

(10 & 11 Yiot. c. 34) ( a ). 

An Act for consolidating in one Act certain JPro'oisions usually conlained in Acts 
for Faving, Draining, Cleansing, lAgUing, and Irn/proving Towns. 

[2ist June, 1847.] 

[1.] This Act shall extend only to such towns or districts in England or 
Ireland as shall be comprised in any Act of Parliament hereafter to be passed 
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wldcli stall declare that ttis Act shall be incorporated therewith. ; and all the Section 1- 

clauses of this Act, save so far as they shall be expressly varied or excepted 7 

by any such Act, shall apply to the town or district which shall be com- special 
prised in such Act, and to the commissioners appointed for improving and 
regulating the same, so far as such clauses shall be applicable thereto respec- 
tively, and shall, with the clauses of every other Act which shall be incor- 
porated therewith, form part of such Act, and be construed therewith as 
forming one Act. 

(a) Sections 64 — 74, 79 — 83 are incorporated, in urban districts only, by the P. H. A., 

1875, s. 160, post. As to ss. 75 — 78, see posU p. 4207. 

And with respect to the construction of this Act, whether incorporated Lmrpretatiot^. 
in whole or in part with any other Act, and of any Act incorporated therewith, 
be it enacted as follows : 

2 * The expression "‘the special Acf used in this Act shall be construed “ Xhe special 
to mean any Act which shall be hereafter passed for the improvement or^®^*” 
regulation of any town or district, or of any class of towns or districts, defined 
or comprised therein, and with which this Act shall be incorporated; and 
the word "‘prescribed’’ used in this Act in reference to any matter herein « prescribed.*' 
stated shall be construed to refer to such matter as the same shall he pre- 
scribed or provided for in the special Act, and the sentence in which such 
word shall occur shall he construed as if instead of the word “ prescribed ” 
the expression prescribed for that purpose in the special Act ” had been 
used; and the expression ‘"the commissioners” shall mean the commis- The comniis' 
sioners, trustees, or other persons or body corporate intrusted by the special 
Act with powers of executing the purposes thereof. 

3- The following words and e:^ressions in both this and the special Act, niterpretations 
and any Act incorporated therewith, shall have the meanings hereby assigned 
to them, unless there he something in the subject or context repugnant to 
such construction ; (that is to say,) 

Words importing the singular number shall include the plural number, 
and words importing the plural number shall include the singular 
number ; 

Words importing the masculine gender shall include females : Gender. 

The word person ” shah include a corporation, whether aggregate or sole : ** peison.” 

The word ‘" lands ” shall include messuages, lands, tenements, and heredita- Lands.*’ 
ments, of any tenure : 

The word “ street ” shall extend to and include any road, square, court, ** street.” 
alley, and thoroughfare, within the limits of the special Act : 

The word month ” shall mean calendar mouth : “ Month.’* 

The expression “superior courts” shall mean her Majesty’s superior « sup^or 
courts of record at Westminster . . . courts.** 

The word ‘"oath” shall iuclude affirmation in the case of Quakers, and “ oath.*' 
any declaration lawfully substituted for an oath in the case of any 
other persons allowed by law to make a declaration instead of taking 
an oath : 

The word “county” shall include riding or other division of a county County.'* 
having a separate commission of the peace, and shall also include county 
of a city or county of a town ; 

The word “ justice ” shall mean justice of the peace acting for the place ” justice '• 
where the matter requiring the cognkance of any such justice arises ; 
and where any matter is authorised or required to be done by two justices, 
the expression ‘" two justices ” shall he understood to mean two or more 7 Two 
justices met and acting together : justices. 
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The expression '' quarter sessions ” shall mean quarter sessions as defined 
in the special Act, and if such expression be not there defined shall mean 
the court of general or quarter sessions of the peace which shall he held 
in or at the place nearest to the district in which the matter arises 
requiring the cognizance of any such court, and haying jurisdiction oyer 
such district : 

The word owner ” used with reference to any lands or buildings in 
respect of which any work is required to be done, or any rate to be paid, 
under this or the special Act shall mean the person for the time being 
entitled to receiye, or who, if such lands or buildings were let to a tenant 
at rack-rent, would be entitled to receiye, the rack-rent from the occupier 
thereof : 

The word cattle ’’ shall include horses, asses, mules, sheep, goats, and swine. 

And with respect to citing this Act or any part thereof, be it enacted as 
follows : 

4 . In citing this Act in other Acts of Parliament, and in legal instruments, 
it shall be enough to use the expression The Towns Improyement Clauses 
Act, 1847.’’ 

5. J'or the purposes of incorporating part only of this Act with any Act 
hereafter to be passed, it shall be enough to describe the clauses of this Act 
with respect to any matter in the words introductory to the enactment with 
respect to such matter, and to enact that the clauses so described, or that 
this Act, with the exception of the clauses so described, shall be incorporated 
with such Act ; and thereupon all the clauses of this Act so incorporated 
shall, save so far as they are expressly yaried or excepted by such Act, form 
part of such Act, and such Act shall be construed as if such clauses were set 
forth therein with reference to the matter to which such Act relates. 

^ ^ ^ H: 4; 

And with respect to naming the streets and numbering the houses, be 
it enacted as foUows (a) : 

(^^) These clauses are incorporated, in urban districts only, with the P. H. A., 1875, by 
s. 160, post. See also notes to that section. Where s. 19 of the P. H. A., 1926, Vol. Y., 
post, has been adopted the incorporation of these clauses by s. 160 of the P. H. A., 1875, 
ceases to have effect in so far as it relates to the naming of the street s (s 19 (3), P. H. A., 
1925). The prowsions with respect to the numhering of houses still rem.ain operative. 

64 . The commissioners shall from time to time cause the houses and 
buildings in all or any of the streets to be marked with numbers as they 
think fit, and shall cause to he put up or painted on a conspicuous part of 
some house, building, or place, at or near each end, corner, or entrance of 
eyery such street, the name by which such street is to be known (ct) ; and 
every person wbo destroys, puUs down,* or defaces any such number or name, 
or puts up any number or name difierent from the number or name put up 
by the commissioners, shall he liable to a penalty not exceeding forty shillings 
fox every such ofience (6). 

(a) This gives the local authority uo power to change the names of streets, and if the 
proposed change is likely to be injurious to the owners or occupiers of houses in the street, 
the local authority may be restrained from making it (Anderson y. Dublin Corporation 
(1884), 15 L. R. ]j. 510). But although the local authority have approved of plans for a 
new street, giving it a name, they may afterwards, when the street is actually laid out, give 
it another name (ColUns v. Hornsey U. G., [1901] 2 K. B. 180 ; 65 J, P. 600 ; 26 Digest 567, 
2604). See also on the subject of altering the names of streets, s. 21 of the P. H. A. , 1907, 
post, and s. 18 of the P. H. A., 1925, Yol. Y. and 13 Halsbury’s Statutes 1120, which when 
adopted supersedes s. 21 of the 1907 Act, 

It is not a -nolation of any legal right of the owner of a house for the owner of another 
house to call it by the same name. There is no legal right to the exclusive use of any 
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particular name for a particular house (Day v. Browtirigg (1879)^ 10 Ch. D. 294 ; 28 Digest Note to 
485, 899). Section 64. 

(h) As to the recovery of this penalty, see s. 316 of Tthe P. H. A., 1875, which is not 

repealed so far as material for the purposes of the P. H. A., 1875, or any Act directed to be 
construed therewith (see ante, p. 729). The numbers must be provided at the expense of 
the occupiers, and there is no distinct legal authority for charging them to the rates. 

65 . The occupiers of houses and other buildings in the streets shall mark JTumheis of 
their houses with such numbers as the commissioners approve of, and shall 

renew such numbers as often as they become obliterated or defaced ; and occupiers, 
every such occupier who fails, within one week after notice for that purpose 
from the commissioners, to mark his house with a number approved of by 
the commissioners, or to renew such number when obliterated, shall be liable 
to a penalty not exceeding forty shillings, and the commissioners shall cause 
such numbers to be marked or to be renewed, as the case may require, and 
the expense thereof shall be repaid to them by such occupier, and shall be 
recoverable as damages (a). 

(a) See note (h), s. 64, mpra. 

xind with respect to improving the line of the streets, and removing obstruc- 
tions, be it enacted as follows {a) ; 

(a) These clauses are incorporated, in urban districts only, with the P. H. A., 1875, by 
s. 160, post. See also notes to that section. See also the P. H. (Buildings in Streets) A.. 

1888, post, the P. H. A., 1925, s. 33, Tol. Y., post, and the Roads Improvement Act, 1925. 
s. 5, Vol. V., post. 

66 . The commissioners may allow, upon such terms as they think St, any Houses may be 
building within the limits of the special Act to be set forward, for improving imprSSgliii? 
the line of the street in which such building, or any building adjacent thereto, 

is situated (a). 

(a) The word street is here used in its popular acceptation of a line of buildings, and 
does not include a highway generally. This section gives no power to divert a highway, 
not being a street ; that can only be done under the Highway Acts (i?. v. Platts (1880), 

44 J. P. 765 ; 49 L. J. Q. B. 848 26 Digest 519, 2206) ; or under inclosnre Acts, as in Eonrnby 
V. Sylvester (1888), 20 Q. B. D. 797 ; 52 J. P. 468 ; or by an improvement or reconstruction 
scheme under the Housing Act, 1936, ss. 34 et seq., ante, pp. 1641 et seq. See also s. 155 of 
the P. H. A., 1875, posi, and note thereto. 

67 . The commissioners may agree with the owners of any lands within Cormuissioiiers 
the limits of the special Act for the absolute purchase thereof, for the purpose 

of widening, enlarging, or otherwise improving any of the streets, and they 
shall resell any parts of .the land so purchased which shall not be wanted for 
the enlargement of the street (cs). 

(a) A similar power is conferred upon urban authorities by s. 154 of the P.,H. A., 1875, 
post, as interpreted by s. 83 of the P. H. A., 1925, Vol. V., post. See also L. G. A., 1933, 
s. 165, ante, p. 993, as to the disposal of sxirpltis lands. 

68. When any house or building, any part of which projects beyond the Houses project 
regular line of the street (a), or beyond the front of the house or building 

on either side thereof, has been taken down in order to be rebuilt or altered, 
the commissioners may require the same to be set backwards to or towards set baci:. 
the line of the street, or the line of the adjoining houses or buddings, in such 
manner as the commissioners direct, for the improvement of such street : 

Provided always, that the commissioners shall make full compensation 
to the owner of any such house or building for any damage he thereby 
sustains (6). 

(a) This does not mean a strict mathematical Line, but a substantially regular line (Pear 
(or Fear or Sear) v* Freebody (1858), 4 C. B. N, S. 228 ; 22 J. P. 707 ; 26 Digest 501, 2086). 

No general line of buildings may exist in some cases. See' Ecclesiastical Commissioners v. 

St. James, ClerhenweE Vestry (1861), 25 J. P. 580 ; 7 Jur. (n'.s.) 326 ; 26 Digest 501, 2088. 

Tear (or Fear or Sear) v, Freebody was explained by Whjles, J., in Simpson v. Smith, post, 
p, 4204, and see Ford Manners v. Johnson (1875), 1 Clh, D. 673 ; 40 J. P. 345 ; 40 Digest 


Iinprovii^a 

streets. 
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Note to 320, 2717. When houses project and are pulled down, and the land sold for bidding 
Section 68. p^p<^ses, new houses may be buiJt on the same line as before, unless compensation be 

* given. In determining the general line, therefore, regard ought to be had to the frontage 

of houses previously existing, and which may be rebuilt, as well as those still standing 
{Lord A'iiclcland v. Westminster District Board of Wot'Jcs (1872), 7 Ch, App. 597 ; 26 Digest 
501, 2087). 

As to the right of an adjoining owner to sue in respect of a building erected contrary to 
this section, see Broohs v, Terry (1888), 4 T. L. R. 678 ; 26 Digest 513, 2178. 

As to the determination of the general line of buildings in the metropolis, see 8t. George, 
Hanover Square Vestry v. Sparrow (1864), 16 0. B. (n.s.) 209 ; 26 Digest 504, 2110 ; Bau- 
man v. St. Pancras Vestry (1867), L, R. 2 Q. B. 528 ; 31 J. P. 676 ; 26 Digest 504, 2111 ; 
Wandsworth Board of Works v. Hdtl {IS6S), L. R. 4 C. P. 85 ; 33 J. P. 183 ; 26 Digest 507, 
2128 ; Simpson v. Smith {\21\), L. R. 6 C: P. 87 ; 35 J. P. 310 ; 26 Digest 504, 2112 ; Lord 
Auckland v. Westminster Board of Works, supra; Paddington Vestry v. Snow (1881), 46 
J. P. 87 ; 45 L. T. 475; 26 Digest 507, 2129 ; Barlow v. St. Mary Abbotts, Kensington 
Vestry (1886), 11 App. Cas. 257 ; 50 J. P. 691 ; 26 Digest 505, 2116 ; Spademan v. Plumstead 
Board of Works (1885), 10 App. Cas. 229 ; 49 J. P. 420 ; 26 Digest 505, 2113 St. Mary, 
Islington Vestry v. Goodman (1889), 23 Q. B. D. 154 ; 54 J. P. 52 ; 26 Digest 513, 2172 ; 
Kortescue v. St. Matthew, BethialGreen, Vestry, [1891] 2 Q. B. 170 ; 55 J. P. 758 ; 26 Digest 
513, 2173; London C. C. v. Cross (1892), 66 L. T. 731 ; 26 Digest 509, 273S ; Allen v. London 
G. C'.,[1895]2 Q.B.587; 59J.P. Q44; 2Q Digest 506, 2118 ; Lavyv. London C.G., [1895] 2 
Q. B. 577 ; 59 J. P. 630 ; 26 Digest 503, 2102 ; London C. G. v. Fryor, [1896] 1 Q. B. 465 ; 
60 J. P. 292 ; 26 Digest 502, 2096 ; 8. E. db G. Rail. Go. v. London C. C., [1907] 2 K. B. 91 ; 
71 J. P. 260 ; 26 Digest 507, 2126 ; London G. C. v. Metropolitan Rail. Co. (1907), 71 J. P. 
372 ; 26 Digest 507, 2124 ; Re Lilley and Skinner ( 1907), 71 J. P. 437 ; Scott v. Garritt 
(1900), 82 L. T. 67 ; 26 Digest 502, 2097 ; Lilley v. London C. G., [1910] A. C. 1 ; 73 J. P. 
297 ; 26 Digest 507, 2126 ; Rea v. London G. G., [1911] 1 K. B. 740 ; 75 J. P. 261 ; 26 
Digest 510, 2152 ; Fleming v. London G. 0., [1909] 1 K. B. 116 ; 72 J. P. 519, reversed 
sub nom. London G. G. v. Metropolitan Rail. Go., [1909] 2 K. B. 317 ; 73 J. P. 339 ; afGbrmed 
sub nom. Fleming v. Londm 0. G., [1911] A. C. 1 ; 75 J. P. 9 ; 26 Digest 505, 2114 ; London 
G. C. V. Coal Go-operative Society, Ltd. (1907), 72 J. P. 68 ; 26 Digest 508, 2135 ; A. ds F. 
Fears, Ltd. v. London G. 0. (1911), 75 J. P. 461 ; 26 Digest 504, 2108 ; London G. C. v. 
Glode, [1915] A. C. 947 ; 80 J. P. 1 ; 26 Digest 505, 2115 ; London G. C. v. Galsworthy, 
[1918] A. 0. 851 ; 82 J. P. 297 ; 26 Digest 506, 2121 ; London C. C. v. Metropolitan Rail. 
Go., [1919] 1 K. B. 283 ; 83 J. P. 105 ; 26 Digest 506, 2122. 

(6) See also the P. H. A., 1875, s. 155, post, and the notes thereto. 

Future projec- 69. Tie commissioners may give notice to the occupier ( a ) of any house 
building to remove or alter any porch, shed, projecting window, step, 
notiee^^°^ Cellar, cellar door or window, sign, sign post, sign iron, showboard, window 
^ * shutter, wall, gate, or fence, or any other obstruction or projection erected 

or placed, after the passing of the special Act, against or in front of any house 
or building within the limits of the special Act, and which is an obstruction 
to the safe and convenient passage along any street ; and such occupier shall, 
within fourteen days after the service of such notice upon him, remove such 
obstruction, or alter the same in such manner as shall have been directed 
by the commissioners, and in default thereof shall he liable to a penalty not 
exceeding forty shillings ; and the commissioners in such case may remove 
such obstruction or projection, and the expense of such removal shall be paid 
by the occupier so making default, and shall he recoverable as damages : 
Provided always, that, except in the case in which such obstructions or 
projections were made or put up by the occupier, such occupier shall be 
entitled to deduct the expense of removing the same from the rent payable 
by him to the owner of the house or building (fe). 

(a) Or owner. See the P. H. A., 1875, s. 160, post. 

rhe local authority are not obliged to give notice to the owner or occupier before passing 
a resolution to send him notice to remove a projection, but if he objects to their order, his 
proper course is to apply to the local authority to be heard and lay his objections before 
them (AU.-Gen. y. Hooper, [1893] 3 Ch. 483 ; 57 J. P. 564 ; 26 Digest 566, 2597). 

[h] Any projection erected or placed against or in front of any house or building which 
by reason of being insecurely fixed or of defective construction or otherwise is a source 
of danger to persons lawfully using a street in an urban district, where s. 24 of the P. H. A., 
1925, has been adopted, is to be deemed to be an obstruction to the safe and convenient 
passage along the stree j for the purposes of this and the next section (s. 24, P. H. A., 1926, 
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Vol. V., post). As to area railings, see JBouverie v. 2Iiles (1830), 1 B. & Ad. 38 ; 26 Digest 
513, 2171 ; Barker r. Herbert, infra ; as to a projecting shop front, see R. v. I'^ham (1852), 
17 Q. B. 884. As to a projecting porch, see Gord<yn v. <8^. Mary Ahbotts, Kensington Vestry, 
[1894] 2 Q. B. 742 ; Coburg Hotel Co. v. London C. C. (1899), 63 J. P. 805 ; 81 L. T. 450 ; 
26 Digest 503, ; as to a shov-case on the fooivtsiry, Openshaio v. Pickering (1912), 77 

J. P. 27 ; 26 Digest 296, 27^, A corresponding section of the Metropolis Management 
Act, lS5o, was held not to justify the removal of a shed and seats erected hy a publican 
upon a piece of ground between the footway and the roadway, the intervening space being 
found not to be part of the street, and the shed and seats not being against or in front of 
any house {Le Xeve v. Mile End Old Town Vestry ( 1858), 8 E. & B. 1054 ; 22 J. P. 657 ; 26 
Digest 443, 1594). And see Eoare <k Co., Ltd. v. Lewisham Corpn. (1902), 67 J. P. 20 ; 
87 li. T. 464 ; 26 Digest 310, 42$. A shopkeeper placed goods on the pavement in front 
of his shop for sale, and was summoned under s. 28 of the Towns Police Gauses Act, 1847. 
He contended that he bona fide claimed the right to put the goods there, and the justices 
considered that their jurisdiction was ousted, but stated a case ; — Held, that the justices 
ought to determ in e whether the land on which the goods were placed was part of the high- 
way or not ; and that unless the defendant established a restricted dedication no question 
as to a claim of right arose {Leicester Urban Sanitary A uikcyrity v. Holland (1888), 52 J. P. 
788 ; 57 L. J. M. C. 75 ; 26 Digest 308, 398). Where a question arises as to whether the 
portion of the highway obstructed had ever been dedicated, the justices must determine 
this point and their jurisdiction is not ousted (Williams v. Deptford U. D. C. (1924), 41 
T. L. B. 47 ; Digest Supp.). As to proof of dedication of embayments adjoining the foot 
pavement, see PiggoU v. Goldstraw (1901), 65 J. P. 259; 26 Digest 299, 304. As to a 
dedication of a street subject to existing obstructions or projections, see Fisher v. Prowse, 
Cooper V. Walker (1862), 2 B. & S. 770 ; 26 JT. P. 613 ; 26 Digest 265, 66 , where such dedica- 
tion was held to be an answer in actions for accidents caused by cellar flaps and projecting 
doorsteps. And see BracUey v. Midland Rail. Co. (1916), 80 J. P. 369 ; 85 L. J. K. B. 
1596; 26 Digest 302, 333. It is a good defence that the footway was dedicated to the public 
subject to the right of the defendant to commit the acts of obstruction complained of, and 
such defence if raised bona fide ousts the jurisdiction of the justices. The evidence, how- 
ever, to establish such a defence should be of a cogent ' character {R. v. Londonderry JJ., 
[1902] 2 I. B. 266 ; 26 Digest 440, h). And see R. {Kennedy) v. Cork County J J. ( 1911), 45 
Ir. L. T. 217. There may he a dedication subject to the right to erect and maintain gates 
(Att.-Gen. y . Meyrich (1915), 70 J. P. 515 ; 26 Digest 304, 357). As to projections existing 
before the passing of the local Act, see Wilson r. Cunliffe (1874), 38 J. P. 231 ; 29 L. T. 
913 ; 26 Digest 565, 2593 ; Whittaker v. Rhodes (1881), 46 J. P. 182 ; 26 Digest 443, 159S. 
As to the liability of the occupier for accidents caused by projections, see Tarry v. Ashton 
(1876), 1 Q. B. D. 314; 40 J. P. 439 ; 26 Digest 433, 1619 ; Watson v. EUis (1885), 1 
T. L. B. 317 ; 26 Digest 419, 1379, where the plaintifr tripped over a carpet laid across a 
pavement to a carriage; De Tyron v. Waring (1884), 1 T. L. B. 414; Hoare v. Kearley 
(1885), 1 T. L. B. 426 ; 26 Digest 441, 1576 ; Strvie v. SouLhwarJc and Vauxhcdl Water 
Co. (1889), 53 J. P. 424 ; 5 T. L. R. 638, where the plaintiff fell in consequence of having 
put his staff into a stop-coek box negligently left uncovered in the road ; Braithwaite v. 
Watson (1889), 5 T. L, B. 331, where liLe plaintiff was injured by reason of a coal-cellar 
plate in the pavement being insecurely fastened ; Stiefsohn v. Brooke (1889), 53 J. P. 790 ; 
5 T. L. B. 684 ; 36 Digest 50, 310, where the plaintiff was injured by a lift inside an aperture 
adjoining the highway ; Barker v. Herbert, [1911] 2 K. B. 633 ; 75 J. P. 481 ; 36 Digest 
197, 374, where a child was injured when cUmhing on defective railings. As to overhead 
wires, see Wandsworth Board of Works v. United Telephone Co. ( 1884), 13 Q. B. D. 904 ; 
48 J. P. 676 ; 26 Digest 328, 697. 

It will he for the magistrate to decide whether the thing complained of is an obstruction 
to the passage. See (Sibrid y . St. Jameses, Westminster Vestry ( 1859), 23 J- P. N*. 372 ; 26 
Digest 513, 2174, where the court intimated that this could he decided without calling a 
person to prove he had been actusEy obstructed. This was also decided in Bead v. 
Perrett (1876), 1 Ex. D. 349 ; 41 J. P. 135 ; 26 Digest 513, 2176. But see Hill y . Somerset 
(1887), 51 J. P. 742 ; 26 Digest 436, 1538. A projection consisting of an oriel window, the 
lowest part of which is fifteen feet above the pavement, is not an obstruction. See Gold- 
strata v. Duckworth (1880), 5 Q. B. D. 275 ; 44 J. P. 410 ; 26 Digest 565, 2694. In the 
Scotch case of McMillan v. Bennett (1895), 22 R. (Ot. of Sess.) 23, the appellant, 
a hOl poster, was convicted under s. 381 of the Burgh Police (Scotland) Act, 1892, 
for affixing a projecting advertising board to a building without the consent of the 
burgh commissioners. The building in question wsts the back waE of a workshop, on 
which the appellant fixed a board or wooden lining on which to post his hills, that board 
being about 102 feet long, 7 feet 6 inches high, and (taking into account the straps to which 
the board waa affixed) it projected from the wall to the extent of If inches. Section 159 
of the Act was in mnoh the same terms as this section : — Edd, following Goldstraw v. Dttcifc- 
ivortTi, supra, that it was not a projecting advertising boaid in the sense of the statute, 
which was intended to strike only at snob projections as constituted an obstnietion to the 
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The Towisrs Improvement Clauses Act, 1847. 

free passage of the street. See also Hull v. Londoti C, C., [1901] 1 K. D. 580 ; 66 J. P. 309 ; 
26 Digest 503, 2105 i WimshoTTow v. LotidoTi J" oinit Stock HuuJCf Ijtd/, (1903), 67 J. P, 289 ; 
88 L. T. 803 \ 26 Digest 424, 14S8 ; London C, C. v. Illuminated Advertisements Oo,, [1904] 
2 K. B. 886 ; 68 J. P. 445 ; 26 Digest 503, 2106 ; London C. 0. v. Schewzik, [1905] 2 K. B. 
695 ; 69 JT. P. 409 ; 26 Digest 503, 2104 ; London G. C. v. Hancock and James, [1907] 2 
K. B. 45 ; 71 J. P. 268 ; 26 Digest 502, 2099 ; It. v. Denman (1907), 71 J. P. 279 ; 96 L. T. 
672 ; 26 Digest 504, 210T. 

Apart from statute there may be a legal easement to have a projection such as a sign- 
board affixed to the wall of an adjoining house. See Moody v. Steggles (1879), 12 Ch. D. 
261; 19 Digest 66,35 J. 

70. If any such obstructions or projections were erected or placed against 
or in front of any house or building in any such street before the passing of the 
special Act, the commissioners may cause the same to be removed or altered 
as they t hink fit (a ) ; provided that they give notice of such intended removal 
or alteration to the occupier (6) of the house or building against or in front 
of which such obstruction or projection shall he thirty days before such altera- 
tion or removal is begun, and, if such obstructions or projections shall have 
been lawfully made, they shall make reasonable compensation to every person 
who sufieis damage by such removal or alteration. 

{a) See BagsMw v. Buxtm L. B. of Health (1876), 1 Ch. D. 220 ; 40 J. P. 197 ; 26 Digest 
565, 2596. 

{h) Or owner. See the P. H. A., 1875, s. 160, post. As to the liability of the owner of 
the premises and of the local authority for injuries caused by a gate opening outwards, 
see Evans Edinburgh Corporation, [1916] 2 A. C. 45 ; 26 Digest 566, n. 


71. All doors, gates, and bars put up after the passing of the special Act 
within the limits thereof, and which open upon any street, shall be hung or 
placed so as not to open outwards, except when^ in the case of public buildings, 
the commissioners allow such doors, gates, or bars to be otherwise hung 
or placed ; and if, except as aforesaid, any such door, gate, or bar be hung or 
placed so as to open outwards on any street, the occupier (a) of such house, 
building, yard, or land shall, within eight days after notice from the commis- 
sioners to that effect, cause the same to be altered so as not to open outwards ; 
and in case he neglect so to do, the commissioners may make such alteration, 
and the expenses of such alteration shall be paid to the commissioners by 
such occupier {a), and shall he recoverable from him as damages (6) , and he 
shall, in addition, be liable to a penalty not exceeding forty shillings. 

(а) See note (5) to s. 70, supra. 

(б) See the P. H. A., 1875, s. 160, post, as to the recovery of these costs from the owner, 
and the deduction of them from the rent, as in the case of private improvement rates. 

72. If any such door, gate, or bar was before the passing of the special Act 
hung so as to open outwards upon any street, the commissioners may alter the 
same, so that no part thereof when open shall project over any public way. 

73. When any opening is made in any pavement or footpath within the 
limits of the special Act, as an entrance to any vault or cellar, a door or 
covering shall be made by the occupier (a) of such vault or cellar, of iron 
or such other materials, and in such manner as the commissioners direct, 
and such door or covering shall from time to time be kept in good repair 
by the occupier of such vault or cellar ; and if such occupier do not within 
a reasonable time make such door or covering, or if he make any such door 
or covering contrary to the directions of the commissioners, or if he do not 
keep the same when properly made in good repair, he shall for every such 
of ence be liable to a penalty not exceeding five pounds. 

(a) See note (5) to s. 70, supra. 
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74. Tke occupiex (a) of every touse or building in, adjoining, or near to Section 74*. 

any street shall, within seven days next after service of an order of the 

commissioners for that purpose, put up and keep in good condition a shoot to 

or trough of the whole len^h of such house or building, and shall connect 
the same either with a similar shoot on the adjoining house or with a pipe 
or trunk to be fixed to the front or side of such building from the roof to 
the ground, to carry the water from the roof thereof, in such manner that 
the water from such house, or any portico or projection therefrom, shall 
not fall upon the persons passing along the street, or fiow over the foot- 
path ; and in default of compliance with any such order within the period 
aforesaid, such occupier shall be liable to a penalty not exceeding forty 
shillings for every day that he shall so make default (6). 

(a) Or owner. See the P. H. A., 1875, s. 160, post 

(b) Purther powers, which are in addition to those conferred by this section, may be 
obtained by the adoption of s. 21 of the P. H. A., 1925, Vol. V., post. 


And with respect to ruinous or dangerous buildings (a), be it enacted as 
follows : 

(a) Ss. 75 — 78, relating to ruinous or dangerous buildings, were incorporated into the 
P. H. A., 1875, hy s. 160 (3). That paragraph was repealed by the P. H. A., 1936, s. 346 (1), 
Sched. in, Pt. 1(1), antet p. 728, except in so far as the enactments incorporated thereby 
relate to buildings or other things which are dangerous to passengers, and the sections 
must now be read with that limitation ; see now s. 58, P. H. A., 1936, ante^ p. 181. 

As to fencing lands adjoining streets, which lands are, owing to the absence or inadequate 
repair of fences, a source of danger to passengers, see ss. 30 and 31 of the P. H. A., 1907, 
post. And as to the securing of dangerous^ ground or cliffs under a local Act, see Gaby v. 
Palmer (1916), 80 J. P. 212 ; 85 L. J. K. B. 1240 ; 38 Digest 209, 436, 


Ruinous or 
dangerous 
builMngs. 


75« If any building or wall, or anything afSxed thereon, within the limits Ruinous or 
of the special Act, be deemed by the surveyor of the commissioners to he in te 

a ruinous state, and dangerous to passengers {a) or to the occupiers of the 
neighbouring buildings, such surveyor shall immediately cause a proper owners, etc. 
hoard or fence to he put up for the protection of passengers (J), and shall cause 
uotice in writing to be given to the owner (c) of such building or wall, if he 
be known and resident within the said limits, and shall also cause such 
notice to be put on the door or other conspicuous part of the said premises, 
or otherwise to be given to the occupier thereof, if any, requirii^ such 
owner or occupier forthwith to take down,- secure, or repair such build- 
ing, wall, or other thing, as the case shall require ; and if such owner or 
occupier do not begin to repair, take down, or secure such building, wall, 
or other thing withm the space of three days after any such notice has been 
so given or put up as aforesaid, and complete such repairs, or taking down 
or securing, as speedily as the nature of the case will admit, the said surveyor 
may make complaint thereof before two justices (d], and it shall be lawful 
for such justices to order the owner, or in his default the occupier (if any), 
of such building, wall, or other thing, to take down, rebuild, repair, or other- 
wise secure, to the satisfaction of such surveyor, the same, or such part thereof 
as appears to them to be in a dangerous state (e), within the time to be fixed 
by such j ustices ; and in case the same be not taken down, repaired, rebuilt, or 
otherwise secured within the time so limited, or if no owner or occupier can he 
found on whom to serve such order, the commissioners shall with all con- 
venient speed cause all or so much of such building, wall, or other thing as 
shall be in a ruinous condition, and dangerous as aforesaid, to be taken down, 
repaired, rebuilt, or otherwise secured, in such manner as shall be requisite ; 
and all the expenses (/) of putting up every such fence, and of taking down, 
repairing, rebuilding, or securing such building, wall, or other thing, shall 
be paid by the owner thereof. 
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The Towns Impeovement Clauses Act, 1847. 

(a) The similar provisions of s. 73 of the Metropolitan BuMding Act, 1855, applied to 
any dangerous structure, not-withstanding that it did not adjoin a public highway (London 
C. C, V. Herring, [1894] 2 Q. B. 522 ; 58 J. P. 721 ; 34 Digest 591, 112). That decision 
was followed in relation to a structure outside the metropolis, in Mdlor v. Warien (1896), 
40 Sol. J. 567. The liability of an owner is not affected by the fact that the London 
County Council has temporarily shored up the building in pursuance of the London 
Building Act, 1894, s. 106. In order that a house may be dangerous within the meaning of 
ss. 103, 106 and 107 ( 1) of that Act, it is not necessary that it should be dangerous to inmates 
or to the public passing along the highway. It is sufficient if there is an apprehension of 
danger or injury to adjoining houses or to their inhabitants, or even to trespassers (London 
C. G. v. Jones, [1912] 2 K. B. 504 ; 76 J. P. 293 ; 34 Digest 591, 113). 

(ft) The erection of a hoard is not a condition precedent to the institution of proceedings 
against the owmer (E. v. Tyrone G&mty JJ., [1928] N. I. 103). 

(c) See R. v. Lee (1878), 4 Q. B. D. 75 ; 43 J. P. 302 ; 19 Digest 259, 411, where it was 
held that the incumbent of a church was not the owner so as to render him liable in respect 
of its dangerous condition. The owner may remain liable under this section though a 
notice has been served upon him for the purpose of oompulsorOy taking his buildings under 
the Artizans and Labourers Dwellings Improvement Act, 1875 (repealed and replaced by 
the Housing of the Working Classes Act, 1890, see now Part III. of the Housing Act, 1936) 
(Barnet v. Metropolitan Board of Works (1882), 46 J. P. 469 ; 46 L. T. 384 ; 38 Digest 189, 
276). Although the justices have jurisdiction to inquire who is the owner of the wall in 
order to ascertain whether the proper notices have been given, that inquiry is one pre- 
liminary to the exercise of their jurisdiction, and their decision as to ownership is not 
conclusive in a subsequent proceeding to recover expenses (E. v. Cork Recorder, [1913] 
2 L R. 35). 

(d) Compare the pro-visions of a local Act in Cheetham v. Manohesier Corporation (1815), 
L. R. 10 0. P. 249 ; 39 J. P. 343 ; 38 Digest 188, 269. The section implies that on the 
surveyor’s complaint a summons must issue. 

(e) An order requiring an owner to “ take down, rebuild and repair ” a wall “ to the 
satisfaction of ” the surveyor is not had for uncertainty (E. v. Tyrone JJ., [1928] N. 1. 103). 

(f) The expenses are recoverable, although the matter has never been actually before the 
local authority but has been entirely in. the hands of their surveyor by their general 
directions to him (London C. C. v. Hobhis (1896), 61 J. P, 85 ; 75 L. T. 687). As to the 
expenses which may be recovered, see Debenham v. Metropolitan Board of Works (1880), 
6 Q. B. D. 112 ; 45 J. P. 190 ; 38 Digest 189, 272. They include the expenses of reins-tating 
the pavement (Crisp v. London C. C,, [1899] 1 Q. B. 720 ; 63 J. P. 484 ; 26 Digest 514, 
2179). As between tenant for life of leaseholds and remainderman these expenses are 
chargeable against income (Be Copland's Settlement, Johns v. Carden, [1900] 1 Ch. 326 ; 
34 Digest 592, 119 ; and see Ee Willis, Willis v. Willis, [1902] 1 Ch. 15 ; 40 Digest 684, 
2200), These expenses are “ outgoings ” within the meaning of a contract for sale (Tubbs 
V. Wynne, [1897] 1 Q. B. 74 ; 40 Digest 128, 1020). With regard to the liability as between 
vendor and purchaser of leaseholds, see Ee Highett and Bird's Contract, [1903] 1 Ch. 287 ; 
40 Digest 186, IMS. Where an o-wner was required to do work under this section, and he 
applied to the tenant for leave to enter, who vacated her premises and intimated an 
intention of surrendering them, and the owner accepted the key and executed the works, 
thereby rendering occupa-fcion impossible, it was held there had been an acceptance of the 
surrender (Smith v. Roberts, Times, April 13th, 1892). As to the tenant’s liabffity under an 
ordinary covenant to repair, see lAsUr v. Lane, [1893] 2 Q. B. 212 ; 57 J. P. 725 ; 31 
Digest 328, 4700 ; Wright v. Lawson (1903), 68 J. P. 34 ; 31 Digest 329, 4713. 

76 . If such owner can be found within the limits of bke special Act, and 
if, on demand of the expenses aforesaid, he neglect or refuse to pay the 
same, then such expenses may be levied by distress, and any justice may 
issue his warrant accordingly (a). 

(a) These expenses mnst he recovered within six months from the date of demand. See 
the cases in the notes to s. 252 of the P. H. A., 1875, post. But it is not necessary -that 
three months should elapse between the date of the demand and the commencement of the 
proceedings for the recovery of the expenses, because s. 257 of the P. H. A., 1875, only 
applied in oases of apportionment ( Usk U. D. C. v. Mortimer (1903), 68 J. P. 38 ; 90 L. T. 
25 ; 33 Digest 404, m^?). 

77 , If such owner cannot he found within the said limits, or suf&cient 
distress of his goods and chattels within the said limits cannot be made, 
the commissioners, after giving twenty-eight days notice of their intention 
to do so, hy posting a printed or written notice in a conspicuous place on 
such huilding or on the land whereon such building stood, may take such 
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building or land, provided that such expenses be not paid or tendered to Section 77. 

them within the said twenty-eight days, making compensation to the owner 

of such building or land in the manner provided by the Lands Clauses Con- 
solidation Act, 1845 (a), in the case of lands taken otherwise than with the 8 & 9 Vict. c. is. 
consent of the owners and occupiers thereof, and the commissioners shall be 
entitled to deduct out of such compensation the amount of the expenses 
aforesaid, and may thereupon sell or otherwise dispose of the said building 
or land for the purposes of this Act. 

(a) Section 18 e£ seq., ante, pp. 4110 et seq. 

78. If any such house or building as aforesaid, or any part of the same, Commissioners 
be pulled down by virtue of the powers aforesaid, the commissioners may 

sell the materials thereof, or so much of the same as shall he pulled down, payment of 
and apply the proceeds of such sale in payment of the expenses incurred in restoring to 
respect of such house or building ; and the commissioners shall restore any Jhl ovSSas 
overplus arising from such sale to the owner of such house or building, on 
demand ; nevertheless, the commissioners, although they sell such materials 
for the purposes aforesaid, shall have the same remedies fox compelling the 
payment of so much of the said expenses as may remain due after the appli- 
cation of the proceeds of such sale as are hereinbefore given to them for 
compelling the payment of the whole of the said expenses. 

And wdth respect to precautions during the construction and repair of Preeavtims 
the sewers, streets, and houses, be it enacted as follows : itnng^a^rs. 

79 . The commissioners shall, during the construction or repair of any Houses to be 
of the streets vested in them, and during the construction or repair of any 

sewers or drains, take proper precaution for guarding against accident, by 
shoreing-up and protecting the adjoining houses, and shall cause such bars repairs’, 
or chains to be fixed across or in any of the streets, to prevent the passage 
of carriages and horses while such works are carried on, as to them shall 
seem proper ; and the commissioners shall cause any sewer or drain or other 
works, during the construction or repair thereof by them, to be lighted and 
guarded during the night, so as to prevent accidents; and every person 
who takes down, alters, or removes any of the said bars or chains, or extin- 
guishes any light, without the authority or consent of the commissioners 
shaU for every such ofience be liable to a penalty not exceeding five pounds (o) . 

(a) This section does not mean that the traffic in the street is to he entirely stopped 
during the execution of the works, but merely that bars and chains or other protection 
should be placed so as to prevent vehicles and persons from passing over the place where 
the works are being executed ( TFoodoZZ v. NuUaU (1891), 66 J. P. 150 ; 8 T. L. R. 68 ; 26 
Digest 390, 11T2). As to the prohibition or restriction of traffic during road repairs, etc., 
see s. 47, Road Traffic Act, 1930. 

80* Every person intending to build or take down any building within Hoards to be 
the limits of the special Act, or to cause the same to be so done, or to alter 
or repair the outward part of any such building, or to C5ause the same to be 
so done, where any street or footway wiU he obstructed or rendered incon- 
venient by means of such work, shall before beginning the same cause sufficient 
hoards or fences to be put up, in order to separate the building where such 
works are being carried on from the street, with a convenient platform and 
handrail, if there he room enough, to serve as a footway for passengers, 
outside of such hoard ox fence, and shall continue such hoard or fence, with 
such platform and handrail as aforesaid, standing and in good condition, 
to the satisfaction of the commissioners, during such time as the public 
safety or convenience req^uires, and shall in all cases in which it is necessary, 
in. order to prevent accidents, cause the same to he sufficiently lighted during 
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Section 80. the niglit ; and eveiy such person who fails to put up such fence or hoard, 
or platform with such handrail as aforesaid, or to continue the same respec- 
tively standing and in good condition as aforesaid during the time aforesaid, 
or who does not, while the said hoard or fence is standing, keep the same 
sufficiently lighted in the night, or who does not remove the same, when 
directed by the commissioners, within a reasonable time afterwards, shall for 
every such ofienoe he liable to a penalty not exceeding five pounds, and a 
further penalty not exceeding forty shillings for every day while such default 
is continued (a). 

{a) In districts where the P. H. A., 1890, has been adopted, this section has been super- 
seded by s. 34: of that Act, And where Part II. of the P. H. A., 1907, applies, hoards 
must, under s, 32 of that Act, post, be securely fixed to the satisfaction of the local authority 
under penalties as therein provided. As to the right to erect a hoarding, though it may 
obstruct a highway to some extent, see Fisher v. JProwse, ante, p. 4205. As to the liability 
for damages for wrongfully erecting and continuing a hoarding, see JBradbee v. CkriM’s 
Sospiital Oommors (1842), 4 Man. & O. 714 ; 5 Scott, N". B. 79 ; 34 Digest 694, 147, As to 
a case where a licence for a hoarding was required by a local Act, see E. v. London Commis- 
sioners of Sewers (1870), 22 L. 682 ; 26 Digest 616, 2196 ; Barnett v. Govdl (1903), 68 
J. P. 93 ; 90 L. T. 29 ; 26 Digest 567, 2601 ; Bochleys, Ltd, v. Priichard (1909), 74 J. P. 11 ; 
101 L. T. 575 ; 26 Digest 567, 2602 ; Stockport Corporation v. EoUinson (1910), 74 J. P. 
236 ; 102 L. T. 567 ; 26 Digest 667, 2603. As to the liability for injuries caused by 
negligently erecting and keeping a hoarding, see Hoars v. Kearley (1885), 1 T. L. R. 426 ; 
26 Digest 441, 1676. As to rating of hoardings used as advertising stations, see the Adver- 
tising Stations (Rating) Act, 1889, and Chappell v. St, Botolph Overseers, [1892] 1 Q. B. 
661 ; 56 J. P, 310 ; 38 Digest 431, 54 ; Shelley v. LiUon (1892), 30 L. R. Ir. 304 j Burton 
V. St. Giles and St. Oeorgds Assessment Committee, [1900] 1 Q. B. 389 ; 64 J. P. 213 ; 38 
Digest 458, 22S ; and resolutions 23 and 53 of the Cental Valuation Committee in the 
1st and 4th series of representations made by that committee under s. 67 of the R. and V. 
Act, 1925. 

whenbuUdiug 81. When any building materials, rubbish, or other things are laid, or 
dep^i^dS® any hole made, in any of the streets, whether the same he done by order 
streets, etc. the of the commissioners or not, the person causing such materials or other 
ughted alright things to be so laid, or such hole to be made, shall at his own expense cause 
and fenced. ^ sufficient light to be fixed in a proper place upon or near the same, and 
continue such light every night from sun-setting to sun-rising, while such 
materials or hole remain ; and such person shall, at his own expense, cause 
such materials or other things, and such hole, to he sufficiently fenced and 
inclosed, until such materials or other things are removed, or the hole filled 
up or otherwise made secure ; and eveiy such person who fails so to light, 
fence, or inclose such materials ox other things, or such hole, shall for every 
such ofienee be liable to a penalty not exceeding five pounds, and a further 
penalty not exceeding forty shillings for every day while such default is 
continued (a). 

(a) In Feamley v. Ormsly (1879), 4 C. P. D. 136; 43 J. P. 384 ; 26 Digest 416, 1346, it 
was held that a surveyor of highways was rightly convioted under s. 72 of the Highway 
Act, 1835, for leaving materials for the repair of the road without lights and fences at night. 
As to personal knowledge being necessary for conviction, see Eardcastle v. Bielby> [1892] 1 
Q.B,709; 56 J. P. 649 ; 26 Digest 413, 1327. 

Penalty for 82. In no ease shall any such building materials or other things or such 
dep^ts^ hole be allowed to remain for an unnecessary time, under a penalty not 
buiito^ or ® 2 :ceeding five pounds to be paid fox every such offence by the person who 
SS^^iS^for oauses such materials or other things to be laid or such hole to be made, 
au^easonabie g, farther penalty not exceeding forty shillings for every day during 
which such offence is continued after the conviction for such offence ; and 
in any such case the proof that the time has not exceeded the necessary 
time shall he upon the person so causing such materials or other things to be 
laid, or causing such hole to be made. 
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83. If any building or bole or any otker place near any street {a) be, for Section 83 

want of sufficient repair, protection, or inclosure, dangerous to the passengers 

along such street, the commissioners shall cause the same to be repaired, 
protected, or inclosed, so as to prevent danger therefrom ; and the expenses 
of such repair, protection, or inclosure shall be repaid to the commissioners inclosed, 
by the owner of the premises so repaired, protected, or inclosed, and shall 
be recoverable from him as damages. 

(a) A goit running by the side of an ancient public footpath was held not to be a hole or 
other place within the meaning of these words (Wilmn v. Halifax Corporation ^ post). 

Apart horn this enactment the occupier of adjoining land is liable to be indicted for a 
nuisance if he leaves a dangerons excavation adjoining the highway without a fence 
(Barnes v. Ward (1850), 9 C. B. 392 ; 19 L. J. 0. P. 195 ; 36 Digest 130, 862), unless the 
highway has been dedicated subject to the nuisance (Rohhiifis v. Jones (1863), 15 C. B. (n.s.) 

221 ; 33 L. J. G. P. 1 ; 26 Digest 442, 1590). This last mentioned case was followed in 
Horridge v. Makinson (1915), 79 J. P. 484 ; 84 L. J. K. B. 1294 ; 26 Digest 542, 2407. vSee 
also Att.~Gen. v. Roe, [1915] 1 Ch. 235 ; 79 J. P. 263 ; 26 Digest 451, 1666. 

See also s. 31 of the P. H. A., 1907, post, as to fencing lands adjoining streets. 

He He % iie He 

TEE CEMETEEIES CLAUSES ACT, 1847. 

(10 & 11 Yigt. c. 65) { a ). 

An Act for consolidating in one Act certain g)rovisions usually contained m 
Acts authorising the making of Cemeteries. [9th July, 1847.] 

[1.] This Act shall extend only to such cemeteries as shall he authorised incorporation 
by any Act of Parliament hereafter to he passed which shall declare that Ict^ special 
this Act shall he incorporated therewith; and all the clauses of this Act, 
save so far as they shall be expressly varied or excepted in any such Act, 
shall apply to the cemetery authorised thereby, so far as they are applicable 
to such cemetery, and shall, with the clauses of every other Act incorporated 
therewith, form part of such Act, and be construed therewith as forming 
one Act. 

(a) This Act is incorporated with the P. H, (Interments) Act, 1879, post. 

And with respect to the construction of this Act, and any Act incorporated interpretation. 
therewith, be it enacted as follows : 

2. The expression “ the special Act ” used in this Act shall he construed « The Special 
to mean any Act which shall be hereinafter passed authorising the making 

of a cemetery, and with which this Act shall be incorporated ; and the word 

prescribed ” used in this Act in reference to any matter herein stated shah “ prescribed.” 
be construed to refer to such matter as the same shall be prescribed or pro- 
vided for in the special Act, and the sentence in which such word occurs 
shall be construed as if instead of the word ‘‘ prescribed ” the expression 

prescribed for that purpose in the special Act ” had been used ; and the 
expression the lands ” shall mean the lands which shall by the special Act “ The lands.” 
be authorised to be taken or used for the purposes thereof ; and the expression 
“ the company shall mean the person by the special Act authorised to « The 
construct the cemetery. company.^* 

3. The following words and expressions in both this and the special Act, interpretaUons 
and any Act incorporated therewith, shall have the meanings hereby assigned ipedaf^iL 
to them, unless there be something in the subject or context repugnant to 

such construction ; (that is to say,) 

Words importing the singular number shall include the plural number, iTumber, 
and words importing the plural number only shall include also the 
singular number ; 
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Words importing the masculine gender shall include females : 

The word “person’’ shall include a corporation, whether aggregate or 
sole : 

The word ''lands ” shall include messuages, lands, and hereditaments, oi 
any tenure : 

The expression " the cemetery ” shall mean the cemetery or burial ground, 
and the works connected therewith, by the special Act authorised to he 
constructed : 

The word " month ” shall mean calendar month : 

The expression “superior courts” shall mean her Majesty’s superior courts 
at Westminster ... as the case may require {a) : 

The word “ oath ” shall include affirmation in the case of Quakers, and 
any declaration lawfully substituted for an oath in the case of any 
other persons allowed by law to make a declaration instead of taking 
an oath : 

The expression “Established Church” shall mean the . . . church of 
England ... as by law established (a) : 

The word “ county ” shall include any riding or other division of a county 
having a separate commission of the peace, and ‘shall also include the 
county of a city or county of a town : 

The word “ justice ” shall mean justice of the peace acting for the place 
where the matter requiring the cognizance of any such justice arises, 
and if such matter arise in respect of lands situated not wholly in one 
jurisdiction shall mean a justice acting for the place where any part 
of such lands shall be situated ; and where any matter is authorised or 
required to be done by “ two justices,” the expression “ two justices ” 
shall be understood to mean two or more justices met and acting 
together (6) : 

The expression “ quarter sessions ” shall mean the quarter sessions as 
defined by the special Act ; or if such expression be not therein defined 
it shall mean the general or quarter sessions of the peace which shall be 
held at the place nearest the cemetery for the county or place in which 
the cemetery ox some part thereof is situated, or for some division of 
such county having a separate commission of the peace. 

{a) Words relating to Ireland only are Jiere omitted. 

(5) And see s. 64, •post, p. 4221. 

ouingiheAd. Ajid with respect to citing this Act or any part thereof, be it enacted as 
follows : 

Short title. 4 . In citing this Act in other Acts of Parliament, and in legal instruments, 
it shall be sufldcient to use the expression “ The Cemeteries Clauses Act, 
1847.” 

purpose of incorporating part only of this Act with any Act 
let ^ be * hereafter to be passed, it shall be enough to describe the clauses of this 
respect to any matter in the words introductoiy to the enactment 
with respect to snch matter, and to enact that the clauses so described, 
or that this Act, with the exception of the clauses so described, shall be 
mcorporated with such Act ; and thereupon all the clauses of this Act so 
incorporated shall, save so far as they are expressly varied or excepted by 
such Act, form part of such Act, and such Act shafi be construed as if such 
clauses were set forth therein with reference to the matter to which such 
Act relates. 
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And witii respect to the making of tke cemetery, be it enacted as Section 6, 
follows : 

6. Where by the special Act the company shall be empowered for the 
purpose of making the cemetery, to take or use any lands otherwise than 
with the consent of the owners and occupiers thereof, they shall, in exercising 
the power so given to them, be subject to the provisions and restrictions 
contained in this Act and the Lands Clauses Consolidation Act, 1845 (a), 
and shall make to the owners and occupiers of and all other parties interested 
in any lands taken or used for the purposes of the special Act, or injuriously 
afiected by the construction of the works thereby authorised, full compensa- 
tion for the value of the lands so taken or used, and for all damage sustained 
by such owners, occupiers, or other parties, by reason of the exercise, as regards 
such lands, of the powers vested in the company by this or the special Act, 
or any Act incorporated therewith ; and, except where otherwise provided 
by this or the special Act, the amount of such compensation shall be deter- 
mined in the manner provided by the Lands Clauses Consolidation Act, 

1845 (tt), for determining questions of compensation with regard to lands 
purchased ox taken under the provisions thereof, and all the provisions of 
the last-mentioned Act shall be applicable to determine the amount of such 
compensation, and to enforce payment or other satisfaction thereof. 

{a) Ante, p. 4104. A local antbority may obtain a provisional order for the compulsory 
purchase of land under s. 160 of tbe L. G. A., 1933, ante^ p. 978. 


7. If any omission, mis-statement, or wrong description shall have been Correction of 
made of any lands, or of the owners, lessees, or occupiers of any lands, described Ssi^^ia 
in the special Act or the schedule thereto, the company, after giving ten special Act. 
days’ notice to the owners of the lands afeeted by such proposed correction, 
may apply to two justices for the correction thereof ; and if it appear to such 
justices that such omission, nds-statement, or wrong description arose from 
mistake, they shall certify the same accordingly, and shall in such certificate 
state the particulars of any such omission, mis-statement, or wrong descrip- 
tion ; and such certificate shall be deposited with the clerk of the peace of 
the county in which the lands afiected thereby shall be situated, and there- 
upon the special Act or schedule shall be deemed to be corrected according 
to such certificate, and the company may take the lands according to such 
certificate, as if such omission, mis-statement, ox wrong description had not 
been made. 


8* Copies of any alteration ox correction of the special Act, or the schedule Certified copies 
thereto, or of any extract therefrom, certified by any such clerk of the peace 
in whose custody such alteration or correction may be, which certificate evidence, 
such clerk of the peace shall give to all parties interested, when required, 
shall be received in all courts of justice or elsewhere as evidence of the contents 
thereof. 

9* The company shall not sell or dispose of any land which shall have land used for 
been consecrated ox used for the burial of the dead, or make use of such otbex^ 

land for any purpose except such as shall be authorised by this {a) or the antboiissd 
special Act, or any Act incorporated therewith. poiposes. 

(a) See s. 40, post, p. 4218. See also JR. v. Twiss (1869), L. R. 4 Q. B. 407 ; 33 J. P. 516 ; 

7 Digest 553, 306 ; Campbell v. Liverpool Corporation (1870), L. R. 9 Eq. 579 ; 7 Digest 
650, 2B6 ; Harper v. lorbes (1859), 5 Jur. (x.s.) 275 ; 7 Digest 534, 149. And see the 
Burial Act, 1900, s. 6, post, p. 4993, as to the necessity for leave of tbe M. of H. to the use 
of unconseorated land for other purposes. 

10., 'Ko part of the cemetery shall be constructed nearer to any dwelling- cemetery not 
house than the prescribed distance, or if no distance be prescribed, two (a) 

P.H. — VOt. IV. l of bouses. 
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kundred yards, ezcept with the consent in writing of the owner, lessee, and 
occupier of such house (h). 

(a) Now one hundred yards. See the Burial Act, 1906, s. 2, post, p. 5029. 

(5) This distance is to be calculated from the house itself, not from the cui-tilage ( Wright 
V. Wallasey L, B, (1887), 18 Q. B. B. 783 ; 52 J. P. 4 ; 7 Digest 549, 273). See also s. 9 
of the Burial Act, 1855, which prevents land not aheady used or appropriated as a cemetery 
being used for actual burials within one hundi’ed yards of a dwelling-house without the 
consent of the owner and occupier. This section is directed against actual burial, and did 
not prevent the inclusion of land within the prescribed distance in the cemetery, so long 
as it was not used for actual burials {Lord Cowley v. Byas (1877), 5 Oh. D. 944 ; 41 J, P. 
804 ; 7 Digest 548, 272), but it was held to prevent a burial authority, who had laid out a 
burial groimd since 1865, from using it for burials within two hundred yards of a dwelling- 
house erected after the W-ial ground had been laid out, without the consent mentioned 
{Godden v. Hythe Burial Board, [1906] 2 Ch. 270 ; 70 J. P. 285 j 7 Digest 549, 275). The 
law as settled by this decision has, however, since been modified by s. 1 of the Burial Act, 
1906, post, p. 5029, which enacts that the consent above mentioned shall not be and shall 
be deemed never to have been required in any case where the dwelling-house is or was 
begun to be erected, or is or was erected or completed after any part of the ground is or has 
been used or appropriated for a burial ground, subject to a proviso for certain vested lights. 
It seems that the necessary consents may be purchased, it is not required that they should 
in all cases be given for nothing. No action can be brought under s. 9 of the Act of 1855 
by a person who is a mere nominee of one who has just sold the land to the local authority 
for a cemetery [Toms v. Clacton U. B. C. (1898), 62 J. P. 505 ; 78 L. T. 712 ; 7 Digest 649, 
274). As to the position of an owner within an area where an Order in Council requires 
the consent of the L. G. B. (now M. of H.), see Clegg v. Metcalfe, [1914] 1 Ch. 808 ; 78 J. P. 
251; 7 Digest 549, 276. 

By s. 5 of the Cremation Act, 1902, post, p. 4999, no crematorium shall be constructed 
nearer to any dwelling-house than two hundred yards, except with the consent in writing 
of the owner, lessee, and occupier of such house, nor within fifty yards of any public 
highway, nor in the consecrated part of the burial ground of any burial authority. 

11 . The company, upon any land which by the special A.ct they are 
authorised to use for the purposes of the cemetery, may build such chapels 
fox the performance of the burial service as they think fit, and may lay out 
and embellish the grounds of the cemetery as they think fit (d). 

(a) See s. 25, post, p. 4216, and the Burial Act, 1900, s. 2, post, p. 4990. 

12. The company, upon any land purchased by them under this or the 
special Act, or any Act incorporated therewith, may make any new roads to the 
cemetery, or widen or improve any existing roads thereto which they think fit. 

13. Provided always, that the company shall not widen or improve any 
existing road without the consent of the owner thereof, if the road he private, 
or, if the road be public, without the consent of the persons in whom the 
management of the road is vested by law. 

14. The company and the owners or persons having the management of 
any such road as aforesaid may enter into such agreements as they think 
fit, for enabling the company to widen ox improve any such road, and for 
maintaining the same, 

15. \_Cemetery to he inclosed aTid fenced] (a). 

(a) This section no longer applies to cemeteries provided under the Public Health 
(Interments) Act, 1879. See the Burial Act, 1900, s. 10, post, p. 4994. It required the 
provision of a wall or fence at least eight feet high. Burial grounds provided under the 
Burial Acts are not subject to any statutory requirements as to the height of fences ; the 
It. G, B. and M. of H. have considered it sufficient to have a wall or fence so constructed 
as to exclude dogs and other animals. 

16. The company shall keep the cemetery and the buildings and fences 
thereof in complete repair, and in good order and condition, out of the 
monies to be received by them by virtue of this and the special Act (a). 

(a) The company are occupiers and rateable {R. v. St. Mary Abhofs, X&usingtcm (1840), 
12 Ad. & El. 824 ; 6 J. P. 178 ; 7 Digest 664, 387 ; and see R. v. Abney Bark Cemetery Co. 
(1876), L. R. 8 Q. B. 616 ; 37 J. P. 822 ; 7 Digest 664, 388). 
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17. Provided always, that in the exercise of the powers by. this and the Section 17. 
special Act granted to the company they shall do as little damage as can 

be, and shall make full compensation to all parties interested for all damage 
sustained by them through the exercise of such powers {a). 

(a) See also CrowJiurat v, Ame>rsham Burial Board {1818), 4 Ex. R- 5 ; 2 Digest 65, 412^ 
and the observations on that case in Cheater v. Cater, [19181 1 K. B. 247 ; 2 Digest 65, 4X3. 

And with respect to preventing nuisance from the cemetery, be it enacted 
as follows ; 

18. The company shall make all necessary and proper sewers and drains PrevpiUmoj 
in and about the cemetery, for draining and keeping the same dry, and they 

may from time to time, as occasion requires, cause any such sewer or drain to make 
to open into any existing sewer, with the consent in writing of the persons 
having the management of such sewer, and with the consent in writing of aboEt the 
the persons having the management of the street or road, and of the owners 
and occupiers of the lands through which such opening is made, doing as 
little damage as possible to the road or ground wherein such sewer or drain 
may be made, and restoring it to the same or as good condition as it was in 
before being distmbed. 

19. When any street or road or sewer shall be opened with such consent provisions of 
as aforesaid, the clauses of the Waterworks Clauses Act, 1847 (a), with respect 

to breaking up of streets for the pu^ose of laying pipes, so far as the same are porated wth 
consistent with this Act and applicable thereto, shall be incorporated with * ^ ’ 

this Act, and shall apply to the company, and to any ground broken by them 
for ma ki ng any such sewer or drain as aforesaid to open into any existing 
sewer. 

(a) Sections 28 — 34, ante, pp. 4183-6. 

20. If the company at any time cause or suffer to be brought or to dow Penalty on 
into any stream, canal, reservoir, aqueduct, pond, or watering place, any 
ofiensive matter from the cemetery, whereby the water therein shall be to be fouled, 
fouled, they shall forfeit for every such offence the sum of fifty pounds (a). 

(a) See also Ballard v. Tomlinson (1885), 29 Ch. D. 115 ; 49 J. P. 692 ; 44 Digest 5, T. 

21. The said penalty, with full costs of suit, may he recovered by any By 'whom, how, 
person having right to use the water fouled by such of ensive matter, in toeTsS 
any of the superior courts, by action of debt or on the case : Provided always, 

that the said penalty shall not be recoverable unless the same be sued for 
during the continuance of the of ence, or within six months after it has ceased, 

22. In addition to the said penalty of fifty pounds, (and whether such Damages, or a 
penalty is recovered ox not,) any person having right to use the water fouled 

by such ofiensive matter may sue the company, in an action on the case, 
in any court of competent jurisdiction, for any damage specially sustained after notS, 
by him by reason of the water being so fouled ; or if no special damage be “covered, 
alleged, for the sum of ten pounds for eatch day during which such ofiensive 
matter is brought or fiows as aforesaid after the expiration of twenty-four 
hours from the time when notice of the offence is served on the company by 
such person. 

And with respect to burials in the cemetery, b^ it enacted as follows : BuriaU, 

23. The bishop of the diocese in which the cemetery is situated may, on ^^artof 
the application of the company (a), consecrate any portion of the cemetery 
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Section 23. set apart for the burial of the dead according to the rites of the Established 

Church, if he he satisfied with the title of the company to such portion, 

for and thinks fit to consecrate such portion ; and the ppt which is so conse- 

acoordingto crated shall be used only for bm-ials according to the rites of the Established 
rites of EstaD- /v-. t '' 

lished Churcli. Ciiurcn. 

(a) It did not appear to be obligatory on the company to make this application. There- 
fore it would seem that no mando/mus would lie to make them do it as it would in tbe case 
of a burial board under s. 12 of the Burial Act, 1857. And if no part of the cemetery is 
consecrated, then ss. 24—34 of this Act have no application. But now under the Burial 
Act, 1900, s. 1, post, p. 4990, there is provision made for enforcing consecration of part 
in the case of a cemetery provided by a burial authority within the meaning of that Act. 


Consecrated 24. Tlie, company siall define by suitable marks the consecrated and 
SSTound unconsecrated portions of tbe cemetery {a). 

to be defined. fmoe between the consecrated and unconsecrated portions is necessary if 

sufficient boundary marks of iron or stone be maintained (Burial Act, 1857, s. 11). See 
also E. V. Tiverton Burial Board (ISSS), 22 J. P. 529 ; 31 L. T. (o.s.) 233 ; 7 Digest 543, 232. 
An urban district council acting as a burial board proposed to use the word “ general ” 
instead of the word “ unconsecrated.” The L. G. B. stated that they were advised that if 
unconsecrated ground was not so described in documents it was essential that these should 
be so framed as to leave no doubt as to the intention, to denote unconsecrated ground by 
any other description which might be adopted. 


Chapel for 25. The Company shall build, within the consecrated part of the cemetery 
Ohmch^^^ce. and according to a plan approved of by the bishop of the diocese, a chapel 
for the performance of the burial service according to the rights of the Estab- 
lished Church (a). 

(a) See, however, the Buiial Act, 1900, s. 2, post, p. 4990. 

Removal of 26. No body buried in the consecrated part of the cemetery shall be removed 
comecmUd place of burial without the like authority as is by law required for the 

ground. removal of any body buried in the churchyard belonging to a parish 
church (a ) . 

(a) By s. 25 of tbe Burial Act, 1857, no body may be removed from a place of burial 
(except from one consecrated place of burial to another by faculty granted by the ordinary 
for that purpose), without licence under the hand of a Secretary of State. See also Bi. 
Helen's, Bishopsgate (Eector) v. Parishioners, [1892] P. 259 ; 7 Digest 560, 338 ; St. Mary> 
al-Eill (Eector) v. Parishioners, [1892] P. 394 ; 56 J. P. 824 ; 7 Digest 558, 3i0 ; St. 
JBotolph Without, Aldgate, Vicar v. Parishioners (No. 1), [1892] P. 161 ; 7 Digest 555, 324 ; 
Zee V. Eawtrey, [1898] P. 63 ; 7 Digest 558, 342 ; St. Nicholas, Leicester ( Vicar) v. Langton, 
[1899] P. 19 ; 7 Digest 556,, 326. It is within the jurisdiction of the Consistory Court to 
grant a faculty for the examination, of the contents of a coffin buried in consecrated ground, 
and s. 25 of the Burial Act, 1857, does not make the licence of the Home Secretary a 
condition precedent to such grant (E. v. Tristram, [1898] 2 Q. D. 371 ; 7 Digest 561, 363). 
But a consistory Court has no power to order the disinterment of a body, or to issue a 
citation to a cemetery company to show cause against the making of such an order (E. v. 
Tristram ( 1899), 63 J. P. 391 ; 80 L. T. 414 ; 7 Digest 561, 365). 

. 27. [AppoiTitment and licensi'ng of chaplain} {a). 

(a) By s. 7 of the Burial Act, 1900, post, p. 4993, the power of the burial authority to 
appoint a chaplain for a burial ground provided under the P. H. (Interments) Act, 1879, 
shil cease. This is because under the same section the incumhent of the parish is to per- 
form the service for his own parishioners and those dying in his parish, as he does under the 
Burial Acts. The same section also provides for registration of the burials. 


28. [Burial service over bodies entitled to burial in consecrated ground.} 

other clergy 29. lny clerk in holy orders of the Established Church, not being pro- 
istebhshed Hbited by the bishop, nor tinder ecclesiastical censure, at the request of the 
executor of the will of any deceased person, or any other person having the 
offl°(Sfte. charge of the burial of the body of any deceased person, and with the consent 
of the chaplain for the time being of the cemetery, or if there be no chaplain , 
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witli the coBsent of the bishop , may perform the said burial service over such Section 29. 
body in the consecrated part of the cemetery. 

30. [Company/ to pay the chaplain a stipend approved hy the hishop.l 

31. [Stipend may he recovered hy action at hio.] 

32. All burials in the consecrated part of the cemetery shall be registered ue^ster of 
in register books to be provided by the company, and kept for that purpose 

by the chaplain, according to the laws in force by which registers are required 
to be kept by the rectors, vicars, or curates of parishes or ecclesiastical districts 
in England [a) ; and such register books, or copies or extracts therefrom, 
shall be received in all courts in evidence of such burials ; and copies or 
transcripts thereof shall be from time to time sent to the registrar of the 
ecclesiastical court of the bishop of the diocese in which the cemetery is 
situated, to be kept with the copies of the other register books of the parishes 
within his diocese. 

(a) That is, under the Parochial Registers Act, 1812. See Brooke Little’s Law of 
Burials. This, however, does not not apply to any burial in the consecrated part of a 
burial ground provided under the P. H. (Interments) Acts, 1879, but burials there are now 
under s. 7 of the Burial Act, 1900, post, p. 4993, registered like burials in the unconsecrated 
part. 

33. The said register books, so far as respects searches to be made therein, Re^sters to be 

and copies and extracts to be taken there&om, shall be subject to the same of 

regulations as are provided by the Births and Deaths Eegistration Act, 1836, ® 

so far as such regulations relate to register books of burials kept by any skrches, etc. 
rector, vicar, or curate. 

34. The company may, with the consent of the chaplain for the time Appointment of 
being, from time to time appoint a clerk to assist in performing the services con^Sated 
for burials in the consecrated part of the cemetery, and allow to such clerk ^he 
such stipend [a) as they think proper out of the monies to he received by 

virtue of this and the special Act, and they may remove such clerk at their 
pleasure. 

(a) By s. 3 (5) of the Burial Act, 1900, post, p. 4992, no fee other than fees payable 
to a sexton for services rendered by him, shall be paid to any clerk or other ecclesiastical 
officer in respect of interments in a burial ground maintained by a burial authority. 

This, however, is subject to a proviso for compensation in respect of rights existing at the 
date of the passing of the Act. 

35. The company may set apart the whole or a portion of that part of Bmai of 
the cemetery which is not set apart for burials according to the rites of the 
Established Church as a place of burial for the bodies of persons not being 
members of the Established Church, and may allow such bodies to be buried 
therein, under such regulations as the company appoint (a). 

(a) By s. 9 of the Burial Act, 1900, pest, p. 4994, the unconsecrated part of a burial 
ground provided under the P. H, (Intermenls) Act, 1879, shall be allotted in such manner 
and in such portions as may be sanctioned by one of her Majesty’s principal Secretaries of 
State. 

36. The company may allow, in any chapel built within the imconsecrated Any burial 
part of the cemetery (a), a burial service to be performed according to the 

rites of any church ox congregation other than the .Established CShurch, 
by any minister of such other church or congregation duly authorised hy 
law to ofdciate in such church or congregation, or recognised as such by the 
religious community or society to which he belongs. 

(a) See the Burial Act, 1900, s. 2, post, p. 4990. 
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Section 37. 

Power to 
appoint grave- 
diggers, etc. 


Regulations. 


No burials 
under or close 
to chapels. 

Bxclimve rights 
of burials. 


Parts of the 
cemetery set 
apart for 
grant of 
exclusive rights 
of burial. 


37. The company may appoint gravediggers and other servants necessary 
for the care and use of the cemetery, and may pay them such wages and 
allowances as they think fit out of the monies to be received by virtue of 
this and the special Act, and may remove them or any of them at tlieii 
pleasure (a). 

(a) A byelaw of a cemetery prohibited any discharged servant from being admitted to the 
cemetery except by special leave of the directors, and it authorised his removal. D., the 
owner of a grave^ employed W., a discharged servant, to do some work : — Held, that there 
was nothing unreasonable in the byelaw, and that W. was rightly excluded by force from 
the cemetery {Martin v. Wyatt (1883), 48 J. P. 215 ; 7 Digest 547, 267). 

38. The company shall make regulations for ensuring that all burials 
within the cemetery are conducted in a decent and solemn manner. 

39. INTo body shall be buried in any vault under any chapel of the cemetery, 
or within fifteen feet of the outer wall of any such chapel. 

And with respect to exclusive rights of burial, and monumental inscriptions, 
in the cemetery, be it enacted as follows : 

40. The company may set apart such parts of the cemetery as they tliink 
fit for the purpose of granting exclusive rights of burial therein, and they 
may sell, either in perpetuity or for a limited time, and subject to such condi- 
tions as they think fit, the exclusive right of burial in any parts of the cemetery 
so set apart, or the right of one or more burials therein, and they may sell 
the right of placing any monument or gravestone in the cemetery, or any 
tablet or monumental inscription on the walls of any chapel or other building 
within the cemetery {a). 

(a) The sale of an exclusive right of burial under the Burial Act, 1862, a. 33, was held not 
to deprive the burial authority of the general control of the burial ground under s. 38, or 
to prevent their removing a wreath covered with a glass shade and wire frame which had 
been placed on the grave (McOough v. Lancaster Burial Board (1888), 21 Q. B. D. 323 ; 
52 J. P. 740 ; 7 Digest 543, 261). The grantee of an exclusive right of burial in a space 
upon which a vault is constructed with the consent of the burial authority has no freehold 
interest in the vault, no right to use the vault for private ceremonies and no right to open 
and enter the vault except for purposes of repair and burial without the consent of the 
burial authority {B^shyns-AhrahaU v. Paignton U. D. C., [1929] 1 Ch. 375 ; 93 J. P. 93 ; 
Digest Supp.) . The company are liable to pay income tax on sums paid to them for keeping 
private graves in order {Paisley Cemetery Go. v. Reith, W. N. (1898), 196 ; 63 J. P. 806 ; 7 
Digest 564, 386 i). 


Plan of parts 41. The Company shall cause a plan of the cemetery to be made upon a 
scale suficiently large to show the situation of every burial place in all the 
exrii^frerights, parts of the cemetery so set apart, and ia which an extensive right of burial 
of reference has been granted ; and all such burial places shall be numbered, and such 
numbers shall be entered in a book to be kept for that purpose, and such book 
shall contain the names and descriptions of the several persons to whom 
the exclusive right of burial in any such place of burial has been granted by 
the company ; and no place of burial, with exclusive right of burial therein, 
shall be made in the cemetery without the same being marked out in such 
plan, and a corresponding entry made in the said book, and the said plan 
and hook shall be kept by the clerk of the company. 

Grant of exciu- 42. The grant of the exclusive right of burial in any part of the cemetery, 

mlybeaccord- perpetuity or for a limited time, and of the right of one or more 

burials therein, ox of placing therein any monument, tablet, or gravestone, 
® ^ may be made in the form in the Schedule to this Act annexed, or to the like 
effect, and where the company are not incorporated it may be executed by 
the company or any two or more of them (a). 

{a) Sic. As to the form, see an adaptation for the use of local authorities in the Encyclo- 
paedia of Dorms and Precedents, yd. 2, title Burials. 
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43. A register of all such grants shall be kept hj the clerk to the company, Section 43. 
and within fourteen days after the date of any such grant an entry or memorial 

of the date thereof and of the parties thereto, and also of the consideration 
for such grant, and also a proper description of the ground described in such 
grant, so as the situation thereof may be ascertained, shall be made by the 
said clerk in such register ; and such clerk shall be entitled to demand such 
sum as the company think fit, not exceeding the prescribed sum, or if no sum 
be prescribed two shillings and sixpence, for every such entry or memorial ; 
and the said register may be perused at all reasonable times by any grantee 
or assignee of any right conveyed in any such grant, upon payment of the pre- 
scribed sum, or if no sum be prescribed the sum of one shilling, to the clerk of 
the company. 

44. The exclusive right of burial in any such place of burial shall, whether 
granted in perpetuity or for a limited time, be considered as the personal b^si^d 
estate of the grantee, and may be assigned in his lifetime or bequeathed by i^eqneathed. 
his will (u). 

(a) A burial company having erected a memorial stone, removed and sold it because it 
was not paid for : — Hdd, that the proper remedy of the company was to sue for the money, 
and that they had no right to remove the stone (Sims v. Londorii NecropoUa Co. (1885), 

1 T. L. E. 584 ; 7 Digest 548, 268). 

45. Every such assignment made in the lifetime of the assignor shall be ronn of 
by deed duly stamped, in which the consideration shall be duly set forth, ^ssignmentg. 
and may be in the Form in the Schedule to this Act annexed, or to the like 

efiect (c). 

{a) See also form in the Eneyelopsedia of Forms and Precedents, Vol. 2, title Burials. 

46. Every such assignment shall, within six months after the execution Assigmnents to 

thereof, if executed in G-reat Britain ... or within six months after the • 

arrival thereof in Great Britain ... if executed elsewhere, be produced to 

the clerk of the company, and an entry or memorial of such assignment 
shall be made in the register by the clerk of the company, in the same manner 
as that of the original grant ; and until such entry or memorial, no right of 
burial shall he acquired under any such memorial {a ) ; and ?Eor every such 
entry or memorial the clerk shall be entitled to demand such sum as the 
company think fit, not exceeding the prescribed sum, or if no sum be prescribed 
two shhlmgs and sixpence. 

(a) Sic. Qu(B9'e, a mistake for “ assignment.” 

47. Aji entry or memorial of the probate of every will by which the exclusive pioba^ of 
right of burial within the cemetery is bequeathed, and in case there be any 
specific disposition of such exclusive right of burial in the said will an entry 

of such disposition, shall, within six months after the probate of such will, ' 

be made in the said register, in the same manner as that of the original grant ; 
and until such entry no right of exclusive burial shall be acquired under such 
will ; and for every such entry or memorial the clerk of the company shall 
be entitled to demand such sum as the company think fit, not exceeding the 
prescribed sum, or if no siun be prescribed two shillings and sixpence. 

48. No body shall be buried in any place wherein the exclusive right of BuriaOs in places 
burial shall have been granted by the company, except with the consent 

of the owner fox the time being of such exclusive right of burial. granted. 

49. No such grant as aforesaid shall give .the right to bury within the no grmi to 
consecrated part of the cemetery the body of any person not entitled to be 

buried in consecrated ground according to the rites and usage of the Estab- ground, etc, to 
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Section 49. lished Church., or to place an 7 monument, gravestone, tablet, or monumental 
inscription respecting any such body within the consecrated part of the 
cemetery. •> 

50^ The company may take down and remove any gravestone, monument, 
tablet, or monumental inscription which shall have been placed within the 
cemetery without their authority (c&). 

{a) If the right he granted to the grantee and his heirs, it is douhtfxil whether this section 
woiild apply. See Matthews v. Jeffrey (1880), 6 Q. B. B. 290 ; 45 J. P. 361 ; 7 Digest 547, 
260. An exclusive right of burial is an easement, and can only be granted by deed {Bryan 
V. Whistler (1828), 8 B. & C. 288 ; 7 Digest 530, 97). See also the Burial Act, 1852, s. 33, 
and (1868), L.B. 3 C. P.523; 32 J. P. 567 ; 7 Digest 543, 2 ; McGoiigh 

V. Lancaster t ante, p. 4218. 


persons not 
entitled to be 
buried 
according to 
rites of 
Established 
Church. 

Power to 
remove 
monuments 
erected without 
authority. 


Eights of bishop 51 . The bishop of the diocese in which the cemetery is situated, and aU 

monumental persons acting under his authority, shall have the same right and power 

con^erat^^^ to object to the placing, and to procure the removal of any monumental 
part of inscription within the consecrated part of the cemetery as he by law (a) 

cemetery. object to or procure the removal of any monumental inscription in 

any church or chapel of the Established Church, or the burial ground belonging 
to such church or chapel, or any other consecrated ground. 

(a) See Mailman v. Malpas (1794), 1 Hag. Con. 205 ; 7 Digest 532, 124 ; Harper v. 
Borbes (1859), 5 Jur. (n. s.) 275 ; 7 Digest 534 U9 ; Ex parte Medwin (1853), 1 E. & B. 
609 ; 17 J. P. 166 ; Keet v. Smith (1876), 1 P. D. 73 ; 40 J. P. 196 ; 7 Digest 533, 139. 


Payments tc And with respect to payments to incumbents of parishes or ecclesiastical 
districts, and to parish clerks, be it enacted as follows (a ) : 

(a) Sections 52 — 57 entitled incumbents -and parish clerks only to such fees as were 
prescribed by the special Act. They were extended to the disposition or interment of the 
ashes of a oreniatecl body by s. 13 of the Cremation Act, 1902, post, p. 5002. Where a 
cemetery has been provided hy a local authority under the P. H. (Interments) Act, 1879, 
post, that Act is the special Act (s. 3), and in such case the special Act prescribes no sums as 
payable to incumbents. In such a cemetery, ss. 52 — 57 are wholly inapplicable. But the 
Burial Act, 1900, by s. 3, post, p. 4991, now requires the burial authority to prepare a table 
of fees to be approved by a Secretary of State, and these fees are to be collected by the 
authority, and paid over to the minister or sexton performing the services. 

sjc si: sfc sH 


Protection of And’ with respect to the protection of the cemetery, be it enacted as follows : 

c&metery, 

Peiiaity for 58 . Every person who shall wilfully destroy or injure any building, wall, 
damping the or fence belonging to the cemetery, ox destroy or injure any tree or plant 
ceme y. therein, ox who shall daub ox disfigure any wall thereof, or put up any bill 
therein or on any wall thereof or wilfully destroy, injure, or deface any 
monument, tablet, inscription, or gravestone within the cemetery, or do any 
other wilful damage therein, shall forfeit to the company for every such 
ofience a sum not exceeding five pounds. 


Disturbaaces 
and nuisances 
In cemetery. 


59 . Every person who shall play at any game or sport, or discharge fire- 
arms, save at a military funeral, in the cemetery, or who shall wilfully and 
unlawfully disturb any persons assembled in the cemetery for the purpose 
of burying any body therein, or who shall commit any nuisance within the 
cemetery, shall forfeit to the company for every such ofienoe a sum not' 
exceeding five pounds. 


Annual GO. And with respect to the accounts to be kept by the company, be it 

accounts. enacted, that the company shall every year cause an account to be prepared, 

showing the total receipt and expenditure of all monies levied by virtue of 
this or the special Act for the year ending on the thirty-first day of December. 
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or some other eonvement day in each year, under the several distinct heads of Section 60. 

receipt and expenditure, ^th a statement of the balance of such account, 

certified by the chairman of the company, and duly audited, and shall send a 

copy of the said account, free of charge, to the clerk of the peace for the county 

in which the cemetery is situated, on or before the expiration of one month 

from the day on which such accounts end, which last-mentioned account shall 

be open to the inspection of the public at all reasonable hours, on payment of 

the sum of one shilling for every such inspection ; and if the company omit 

to prepare or send such accoimt as aforesaid, they shall forfeit for every 

such omission the sum of twenty pounds (a), 

(a) Section 61 (as to tender of amends) was repealed by the S. L. R. .A., 1894. See now 
the Public Authorities Protection Act, 1893, post. 

sif ^ tii * 

And with respect to the recovery of damages not specially provided for, Recoverpof 
and of penalties, and to the determination of any other matter referred to 
justices, be it enacted as follows : 

62. The clauses of the Eailways Clauses Consolidation Act, 1845 (a) EaUways 
with respect to the recovery of damages not specially provided for, and of co^oHdation 
penalties, and to the determination of any other matter referred to justices, ^ 
shall he incorporated with'this and the special Act ; and such clauses shall porated as to 
apply to the cemetery and to the company respectively (6). damages, etc. 

(a) Ante, p. 4156, 

(b) Section 63 related only to penalties ia Ireland, and was repealed by the S. L. R. A. 

1875. 

* * 

64. All things herein or in the special Act, or any Act incorporated there- Powers of 
with, authorised or required to be done by two justices may and shall be 

done by any one magistrate having by law authority to act alone for any 
purpose with the powers of two or more justices. 

65. [False evidencel (a). 

(a) Repealed by the Perjury Act, 1911. 

And with respect to afEording access to the special Act, be it enacted as Access to 
follows : speoUiiATL 

66 . The company shall at all times after the expiration of six months copies of spedoi 
after the passing of the special Act keep in their principal office of business 

a copy of the special Act, printed by the printers to her Majesty, or some 
of them, and shall also within the space of such six months deposit in the 
office of the clerk of the peace of the county in which the cemetery is situated 
a copy of such special Act, so printed as aforesaid ; and the said clerk of the 
peace shall receive, and he and the company respectively shall keep, the said 
copies of the special Act, and shall allow all persons interested therein to 
inspect the same, and make extracts or copies therefrom, in the like manner, 
and upon the like terms, and under the like penalty for default, as is provided 
’ in the case of certain plans and sections by the Parliamentary Documents viSPc. 8^ ^ 
Deposits Act, 1837. 

67. If the company fail to keep or deposit any of the said copies of the Penalty on 
special Act, as hereinbefore-mentioned, they shall forfeit twenty pounds 

for every, such offence, and also five pounds for every day afterwards during 
which such copy shall be not so kept or deposited. 
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Section 68. 


Saving as to 
fature Acts. 


iQcoTporation 
with special 
Act. 


The Town Police Clauses Act, 1847. 

68 . NotMng lierein contained shall be deemed to exempt the company 
from any general Act relating to burials in towns or populous places which 
may he passed in the same session of Parliament in which the special Act is 
passed, or any future session of Parliament. 

sj: * * * 

SCHEDULES to which the foregoing Act refers. 

Eorh of Grant of Right of Burial. 

By virtue of [here name the special Act] we [here state ike name or description 
of the company]^ in consideration of the sum of to us paid by , of 

, do hereby grant unto the said the exclusive right of burial [or 

the right of burying bodies, as the case may be,] [or the right of placing 

a monument, tablet, or gravestone,] in [Mre describe the ground intended for the 
exclusive burial, or for placing a monument, tablet, or gravestone, as the case may 
be, so as to identify the same, and if a place of exclusive burial, add “numbered 
on the plan of the cemetery, made in pursuance of the said Act,'’] to 
hold the same to the said in perpetuity [or the period agreed upon] for the 

purpose of hurial [or as the case may be]. 

Given under our common seal, [or under our hands and seals, as the case may 
he,] this day of in the year of our Lord 

Form of Assignment of Right olfe' Burial. 

I, A.B., oi , in consideration of the sum of paid to me by G.L., 

of , do hereby assign unto the said C.JD, the exclusive right of burial in 

[here describe the place], and numbered on the plan of the cemetery made 

in pursuance of the said Act, which was granted to me [or unto A,B. of ] 

in perpetuity [or as the case may be] by [here state the name of the company], by a 
deed of grant bearing date the day of , and all my estate, title, 

and interest therein, to hold the same unto the said C.J). in perpetuity [o^, as the 
case may be, for the remainder of the period for which the same was granted by the 
said company] subject to the conditions on which I held the same immediately 
before the execution hereof. 

Witness my hand and seal, this day of 


THE TOWN POLICE CLAUSES ACT, 1847, 

(10 & 11 Yrcyr. c. 89) (a). 

An Act for consolidating in one Act certain provisions usually contained in 
Acts for regulating ike Police of Towns, [22nd July, 1847.] 

[ 1 ,] This Act shall extend only to such towns or districts in England or 
Ireland as shall be comprised in. any Act of Parliament hereafter to be passed 
which shall declare that this Act shall be incorporated therewith ; and all 
the clauses of this Act, save so far as they shall be expressly varied or 
excepted by any such Act, shall apply to the town or district which shall 
be comprised in such Act, and to the commissioners appointed for improving 
and reflating the same, so far as such clauses shall be applicable thereto 
respectively, and shall, with the clauses of every other Act which shall be 
incorjporated therewith, form part of such Act, and be construed therewith as 
forming one Act. 

(a) For the incorporation of parts of this Act with the P. H. A., 1875, in urban districts, 
see s. 171 of that Act, ante, p. 4458. This Act is amended by the Town Police Clauses Act, 
1889, p. 4784, which extends to omnibuses the provisions of certain sections relating 
to hackney carriages, though, in view of the provisions of the Road Traffic Act, 1930, the 
reference is now substantially only to omnibuses excluded from that Act, i.e., those drawn 
by animals or birds (there has been an emu-bus). 
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And with, respect to the constructioa of this Act, whether incorporated in Section 1. 

whole or in part with, any other Act, and of any Act incorporated therewith, 

be it enacted as follows : interprMion. 


2. The expression the special Act ” used in this Act shall be construed The special 
to mean any Act which shall be hereafter passed for the improvement or 
regulation of any town or district defined or comprised therein, and with 
which this Act shall be incorporated ; and the word “ prescribed ” used in Prescribed.*’ 
this Act in reference to any matter herein stated, shall be construed to refer 
to such matter as the same shall be prescribed or provided for in the special 
Act, and the sentence in which such word shall occur shall he construed as 
if instead of the word ‘‘prescribed” the expression “prescribed for that 
purpose in the special Act ” had been used ; and the expression “ the com- The com- 
missioners” shall mean the commissioners, trustees, or other persons or body nu^sioners.” 
corporate intrusted by the special Act with powers for executing the purposes 
thereof. 


3. The following words and expressions in both this and the special Act, interpretations 
and any Act incorporated therewith, shall have the meanings hereby assigned gpe^^ 
to them, unless there be something in the subject or context repugnant to 
such construction ; (that is to say), 

Words importing the singular number shall include the plural number, and Number, 
words iiAporting the plural number shall include the singular number : 

Words importing the masculine gender shall include females : Gendar. 

The word “person” shall include a corporation, whether aggregate or “Person.*’ 
sole : 

The word “lands” shall include messuages, lands, tenements, and here- “Lands.” - 
ditaments, of any tenure : 

The word “street” shall extend to and include any road, square, court, “ street.” 
alley, and thoroughfare, or public passage, within the limits of the special 
Act (a) : 

The word “month” shall mean calendar month : “Month,” 

The expression “superior courtss” shall mean her 
of record at Westminster. . . . 

The word “oath” shall include affirmation in the ca^e of Quakers, and « oath.” 
any declaration lawfully substituted for an oath in the case of any 
other persons allowed by law to make a declaration instead of taking 
an oath : 

The ‘word “ county ” shall include riding or other division of a county “ County.” 
having a separate commission of the peace, and shall also include county 
of a city or county of a town : 

The word “ justice” shall mean justice of the peace acting for the county, “Justice.” 
city, borough, liberty, cinque port, or other place where the matter 
requiring the cognizance of any such justice arises; and where any 
matter shall be authorised or required to be done by two justices, the 
expression “two justices” shall be understood to mean two or more “Two justices.” 
justices met and acting together : 

The expression “ quarter sessions ” shall meau quarter sessions as defined “ Quarter 
in the special Act, and if such expression he not there defined shall 
mean the general or quarter sessions of the peace which shall he held in 
or at the place nearest to the district comprised within the special Act for 
the county in wliich such district or some part thereof is situated, or 
for some division of such county having a separate commission of the 
peace : 


Majesty’s superior courts « Superior 

courts.** 
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" Cattle.” 
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during public 
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Power to 
regulate the 
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The word ‘‘cattle” shall include horses, asses, mules, sheep, goats, and 
s'wine. 

(a) It appears from Curtis v. Erribery (1872), L. R. 7 Ex. 369 ; 42 Digest 856, 93, that in 
this Act the definition here given must be adopted. See also J ones v. Short (1900), 64 J. P 
247 ; 69 X. J. Q. B. 473 ; 42 Digest 856, 94. 

See as to the meaning of this term, Modioch v. Wallasey L. B., ante, p. 4164 ; Beatherton 
V. Watson (1880), 7 R. (Ct. of Sess.) 5. These cases decide that the seashore or foreshore 
is not a street ; see also the notes to ss. 38 and 46, post, pp. 4237, 4240. 

The P. H. A-, 1907, s. 81 ^ost, p. 5056), where in force extends this definition for the 
purposes of s. 28 of this Act, ^ost, p. 4226. 

And with respect to citing this Act, or any part thereof, be it enacted as 
follows : 

4. In citing this Act in other Acts of Parliament, and in legal instruments’ 
it shall be enough to use the expression “ The Town Police Clauses Act, 1847.” 

5. For the purpose of incorporating part only of this Act with any Act 
hereafter to he passed, it shall be enough to describe the clauses of this Act 
with respect to any matter in the words introductory to the enactment with 
respect to such matter, and to enact that the clauses so described, or that 
this Act, with the exception of the clauses so described, shall be incorporated 
with such Act j and thereupon all the clauses of this Act so incorporated 
shall, save so far as they are expressly varied or excepted by such Act, form 
part of such Act, and such Act shall be construed as if such clauses were set 
forth therein with reference to the matter to which such Act relates. 

* * * -X- 

And with respect to obstructions and nuisances in the streets; be it enacted 
as follows (a) : 

(a) It is to be observed that many of the offences mentioned in the following sections 
are punishable under the provisions of the Highway Acts and the Vagrancy Acts, which 
shoidd, therefore, be referred to in further illustration of the meaning of these sections. 

21. The commissioners may from time to time make orders (a) for the 
route bo be observed by all carts, carriages, horses, and persons, and for 
preventing obstruction of the streets, within the limits of the special Act, 
in all times of public processions, rejoicings, or illuminations, and in any 
case where the streets are thronged or liable to be obstructed (6), and may 
also give directions to the constables for keeping order and preventing any 
obstruction of the streets in the neighbourhood of theatres and other places 
of public resort ; and every wilful breach of any such order shall be deemed 
a separate offence against this Act, and every person committing any such 
offence shall be liable to a penalty not exceeding forty shillings. 

(a) An urban authority acting under this section made an order that the constables 
stationed at certain crossings should give directions to the drivers of vehicles for the 
purpose of regulating the traffic. The driver of a motor cab was summoned for failing 
to stop his cab in accordance -with the directions of the police officer, on duty, and was 
convicted. The Divisional Court held that the order implied an obligation on the part 
of drivers to obey the directions of the constable, and that, therefore, the appellant was 
rightly convicted [Budderidge v. Rawlings {1212), 77 J. P. 167 ; 108 L. T. 802 ; 42 Digest 
842, 4). See also s. 74 of the P. H. A., 1925, Vol. V., ^ost, and s. 9 of the London Traffic 
Act, 1924, Vol. Y., ^ost, as to the direction of traffic by police constables. As to the 
prohibition of hawkbig by costermongers at stated times, see Teale v. Williams, [1914] 
3 K. B. 395 ; 78 J. P. 383 ; 42 Digest 842, 3 ; Edwards v. Wanstall (1929), 94 J. P, 61 j 
28 L. Gr. B. 38 ; Digest Supp. An order under this section does not require confimiation 
by the M. of H. {ibid.). .An order prohibiting hawkers, pedlars, etc., horn using certain 
named streets during five months of the year was held not to be invalid, although it did 
not specify the hours during which the streets might not he used for the sale of the articles 
mentioned (Etherington v. Garter, [1937] 2 All E. B. 628 ; Digest Supp.). 

(&) See s. 28, post, p. 4226, and lox v. Palmer (1858), 22 T. P. 449 ; 33 Digest 537, 141, 
in regard to an obstruction by running horses in the access to a market. As to obstruction 
by a theatre queue, see the cases cited in note (p), to s. 28, pos% p. 4231. 

22 . On application to the commissioners by the minister or churchwardens 
or chapelwardens of any church, chapel, or other place of public worship 
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withia the limits of the special Act, the commissioners may make orders Section 22. 

for regulating the route by which persons shall drive (a) any cart or carriage, ^ 

or cattle, or the manner in which they shall drive them, in the neighbourhood 
of such places of worship, during the hours of Divine service on. Sunday, 

Christmas Day, Grood Friday, or any day appointed for a public fast or thanl^- hours of Divine 
giving ; and any orders so made shall he printed or put up on or near the service, 
church, chapel, or place of public worship to which the same refer, and in 
some conspicuous places near and leading thereto, and elsewhere as the 
commissioners direct; and every wilful breach of any such order shall be 
deemed a separate offence against this Act, and every person committing 
any such offence shall be liable to a penalty not exceeding forty shillings. 

(a) A local Act for a parish in which there was a large cattle market enacted that it shall 
not be lawful for any drover or other person to conduct or drive through any of the streets 
in the parish any oxen, sheep, or other cattle during Sunday : — Held^ that a person driving 
a van with horses, in which were calves being conveyed to the market, was not driving or 
conducting cattle within the meaning of the statute {Triggs v. Lester (1866), L. B. 1 Q. B. 

259 ; 30 J. P. 228 ; 42 Digest 842, f ). 

23. No proprietor of any stage carriage duly licensed to carry passengers Power to stage 
for hire shall be liable to any penalty for any deviation from the route or 

line of route specified in his licence which the driver of such stage carriage ^^ute ^der 
makes in consequence of any regulation or direction made or given by the commissioners, 
commissioners (a). 

(a) See Chorltm v. Liggett (1910), 74 J. P. 458 ; 103 L. T. 543 ; 42 Digest 843, 11. As 
no stage carriages are now licensed under the general law, this section is now inoperative. 

24. If any cattle be at any time fonnd at large in any street within Power to 
the limits of the special Act, without any person having the charge thereof (a), 

any constable or officer of police, or any person residing within the limits 
of the special Act, may seize and impound such cattle in any common pound 
within the said limits, or in such other place as the commissioners appoint 
for that purpose, and may detain the same therein until ^ the owner thereof 
pay to the commissioners a penalty not exceeding forty shillings, besides the 
reasonable expenses of impounding and keeping such cattle (&). 

(a) Under 4 Geo. 4, c. 95, s. 75, horses grazing on the side of a turnpike road with a man 
in charge of them were held not liable to be impounded as wandering, straying, or lying 
about the road (Morris v. Jeffries (1866), L. It. 1 Q. B. 261 ; 30 J. P. 198 ; 26 Digest 429, 

1488). 

(h) Ihe Protection of Animals Act, 1911, s. 7 (1) (1 Haisbuiy’s Statutes 377), requires 
persons impounding animals to supply’them with food and water, and imposes a fine for 
neglect of the duty. This provision does not apply to the keeper of the pound (Dargan v, 

Daisies (1877), 2 Q. B. D 118 ; 41 J. P. 468 ; 2 Digest 288, J59, decided under corresponding 
repealed provisions) . The Act of 1 91 1 also allows strangers to enter the pound and provide 
food and water under certain circumstances. The reasonable cost of food and water 
supplied is recoverable from the owners summarily (s. 7 (2), (3) ). Under the Impounding 
of Distress Act, 1554, s. 2, no person may take for impounding more than fourpence for 
any one whole distress, under the pain of £5 to the party grieved. 

25. If the said penalty and expenses be not paid within three days after Powerto sell 
such impounding, the pound-keeper or other person appointed by the com- 
missioners for that purpose may proceed to sell or cause to be sold any 

such cattle ; but previous to such sale seven days’ notice thereof shall be 
given, to or left at the dwelling-house or place of abode of the owner of 
such cattle, if he be known, or if not, then notice of such intended sale 
shall be given by advertisement, to be inserted seven days before sucli sale 
in some newspaper published or circulated within the limits of the special 
Act ; and the money arising from such sale, after deducting the said sums 
and the expenses aforesaid, and all other expenses attending the impounding, 
advertising, keeping, and sale of any such cattle so impounded, shall be paid 
to the commissioners, and shall be by them paid, on demand, to the owner 
of the cattle so sold. 



4226 The Town Police Clauses act, 184=/. 

Section 26. 26 * Every person who releases or attempts to release any cattle from 

any pound or place where the same are impounded under the authority of 

S^^oSn<ftoeach special Act, or who pulls down, damages, or destroys the same 

to committed pound or place, or any part thereof, with intent to procure the unlawful 
SoiSSf release of such cattle, shall, upon conviction of such offence before any two 
justices, be committed hy them to some common gaol or house of correction 
for any time not exceeding three months (a), 

(a) Compare the Pound-breach Act, 1843, s. 1 (5 Halsbury’s Statutes 156), as to pound- 
breach, and see H. v. Gee (1885), 49 J. P. 212 , 1 T. L. H. 388 ; 33 Digest 426, 1387 f 
decided with reference to that Act. 

Power to pro- 27 . The commissioners may purchase a piece of land within the limits 
vide a pound, special Act for the purpose of a pound for stray animals, and may 

erect a pound thereon, and such pound when made shall be kept in repair 
by the commissioners (a). 

(a) A person who distrains cattle is bound to impound them in a proper pound ; and if 
the usual pound is in an unfit state, he must find another {Bigndl v. Clarice (1860), 5 H. & 
N. 485 ; 29 L. J. Ex. 257 ; 18 Digest 445, 1819). If the pound is wet and muddy, the 
distrainors are liable for any damage thereby caused to the distress ( Wilder v. Speer (1838), 
8 Ad. & El. 547 ; 7 L. J. Q. B. 249 ; 18 Digest 445, 1818). As to the distance which animals 
may he taken to a pound, see Goaker v. WillcochSt [1911] 2 K. B. 124 ; 27 T. L. 11, 357 ; 7 
Digest 295, 209. 

28 . Every person who in any street (a), to the obstruction, annoyance 
or danger (b) of the residents or passengers (c), commits any of the following 
offences, shall be liable to a penalty not exceeding forty shillings for each 
offence, or, in the discretion of the justice before whom he is convicted, 
may be committed to prison, there to remain for a period not exceeding 
fourteen days; and any constable (c?) or other officer appointed by virtue 
of this or the special Act shall take into custody, without warrant, and forth- 
with convey before a justice, any person who within his view commits any 
such offence ; (that is to say,) 

Every person who exposes for show, hire, or sale (except in a market 
or market place or fair lawfully appointed for that purpose) any horse 
or other animator exhibits in a caravan or otherwise any show or public 
entertainment, or shoes, bleeds, or farries any horse or animal (except 
in cases of accident), or cleans, .dresses, exercises (e), trains, or breaks, 
or turns loose any horse or animal (f), or makes or repairs any part of 
any cart or carriage (except in cases of accident {g) where repair on the 
spot is necessary): 

Every person who suffers to be at large any unmuzzled ferocious dog, or 
sete on or urges any dog or other animal to attack, worry, or put in fear 
any person or animal (Ji) : 

Every owner of any dog who suffers such dog to go at large, knowing or 
having reasonable ground for believing it to be in a rabid state, or to 
have been bitten by any dog or other animal in a rabid state (i) : 

Every person wbo after public notice given by any justice, directing dogs 
to be confined on account of suspicion of canine madness, suffers any 
dog to be at large during the time specified in such notice : 

Every person who slaughters or dresses any cattle, or any part thereof, except 
in the case of any cattle over-driven which may have met with some 
accident, and which for the public safety or other reasonable cause 
ought to be killed on the spot (y ) : 

Every person having the care of any waggon, cart, or carriage, who rides 
on the shafts thereof, or who without having reins, and holding the 
same, rides upon such waggon, cart, or carriage, or on any animal drawing 
the same, or who at such a distance from such waggon, cart, or carriage, 
as not to have due control over every animal drawing the same (A), 


Penalty on 
persons com- 
mitting any of 
the offences 
herein named. 



UBSTRUCTIOISrS AKD IN UlJSANUJiib. 


or who does not, in meeting any other carriage, keep his waggon, cart, Section 2^. 

or carriage to the left or near side (Z), or who in passing any other 

carriage does not keep his waggon, cart, or carriage on the right or off 
side of the road, (except in cases of actual necessity, or some sufficient 
reason for deviation,) or who, by obstructing the street, wilfully pre- 
vents any person or carriage from passing him, or any waggon, cart, or 
carriage under his care : 

Every person who at one time drives more than two carts or waggons, 
and every person driving two carts or waggons 'who has not the halter 
of the horse in the last cart or waggon securely fastened to the back of 
the first cart or waggon, or has such halter of a greater length from such 
fastening to the horse’s head than four feet (??i) : 

Every person who rides or drives furiously any horse or carriage, or drives 
furiously any cattle (?i) : 

Every person who causes any public carriage, sledge, truck, or barrow, 
with or without horses, or any beast of burden, to stand longer than is 
necessary for loading or unloading goods, or for taking up or setting 
down passengers, (except hackney carriages, and horses and other 
beasts of draught or burthen, standing for hire in any place appointed 
for that purpose by the commissioners or other lawf'ul authority,) and 
every person who, by means of any cart, carriage, sledge, truck, or 
barrow, or any animai, or other means (o) wilfully interrupts any public 
crossing, or wilfully causes any obstruction in any public footpath or 
other public thoroughfare (p) : 

Every person who causes any tree or timber or iron beam to be drawn 
in or upon any carriage, without having sufficient means of safely guiding 
uhe same : 

Every person who leads or rides any horse or other animal, or draws or 
drives any cart or carriage, sledge, truck, or harrow, upon any footway 
of any street, or fastens any horse or other animal so that it stands 
across or upon any footway : 

Every person who places or leaves any furniture, goods, wares, or mer- 
chandise, or any cask, tub, basket, pail, or bucket, or places or uses any 
standing-place, stool, bench, stall, or showboard, on any footway (^), 
or who places any blind, shade, covering, awning, or other projection 
over or along any such footway, unless such blind, shade, covering, 
awning, or other projection is eight feet in height at least in every part 
thereof from the ground : 

Every person who places, hangs up, or otherwise exposes to sale any goods, 
wares, merchandise, matter, or thing whatsover, so that the same 
project into or over any footway, or beyond the line of any house, shop, 
or building at which the same are so exposed, so as to obstruct or incom- 
mode the passage of any person over or along such footway (r) : 

Every person who rolls or carries any cask, tub, hoop, or wheel, or any 
ladder, plank, pole, timber, or log of wood, upon any footway, except 
for the purpose of loading or unloading any cart or carriage, or of 
crossing the footway («) : 

Every person who places any line, cord, or pole across any street, or hangs 
or places any clothes thereon {i) : 

Every common prostitute or nightwalker loitering and importuning 
passengers for the purpose of prostitution (u ) : 

Every person who wilfully and indecently exposes his person (aj) : 

Every person who publicly offers for sale or distribution, or exhibits to 
public view any profane, indecent, or obscene book, paper, print, draw- 
ing, painting, or representation, or sings any profane or obscene song or 
ballad, or uses any profane or obscene language (y) : 
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Section 28. Every person who wantonly discharges any firearm, or throws or discharges 

any stone or other missile, or makes any bonfire, or throws or sets fire to 

any firework (z) : 

Every person who wilfully and wantonly disturbs any inhabitant, by 
pulling or ringing any door bell, or knocking at any door (aa), or who 
wilfully and unlawfully extinguishes the light of any lamp : 

Every person who flies any kite, or who makes or uses any slide upon ice 
or snow ; 

Every person who cleanses, hoops, flres, washes, or scalds any cask or 
tubs, or hews, saws, bores, or cuts any timber or stone, or slacks, sifts, 
or screens any lime : 

Every person who throws or lays down any stones, coals, slate, shells, 
lime, bricks, timber, iron, or other materials (except building materials 
so inclosed as to prevent mischief to passengers) (hi) : 

Every person who beats or shakes any carpet, rug, or mat (except door 
mats beaten or shaken before the hour of eight in the morning) : 

Every person who Axes or places any flower-pot or box, or other heavy 
article, in any upper window, without sufficiently guarding the same 
against being blown down : 

Every person who throws from the roof or any part of any house or other 
building any slate, brick, wood, rubbish, or other thing, except snow 
thrown so as not to fall on any passenger ; 

Every occupier of any house or other building, or other person, who orders 
or permits any person in his service to stand on the sill of any window, 
in order to clean, paint, or perform any other operation upon the outside 
of such window, or upon any house or other building within the said limits, 
unless such window be in the sunk or basement story (cc) : 

Every person who leaves open any vault or cellar, or the entrance from 
any street to any cellar or room underground, without a sufficient fence 
or handrail, or leaves defective the door, window, or other covering of 
any vault or cellar, or who does not sufficiently fence any area, pit, or 
sewer left open, or who leaves such open area, pit, or sewer without a 
sufl&cient light after sunset to warn and prevent persons from falling 
thereinto (dd) : 

Every person who throws or lays any dirt, litter, or ashes, or nightsoil, 
or any carrion, fish, offal, or rubbish, on any street, or causes any offensive 
matter to run from any manufactory, brewery, slaughter-house, butcher’s 
shop, or dunghill, into any street (ee) : Provided always, that it shall not 
he deemed an oflfence to lay sand or other materials in any street in time 
of frost, to prevent accidents, or litter or other suitable materials to 
prevent the freezing of water in pipes, or in case of sickness to prevent 
noise, if the party laying any such things causes them to be removed as 
soon as the occasion for them ceases : 

Every person who keeps any pigsty to the front of any street, not being 
shut out from such street by a sufficient wall or fence, or who keeps any 
swine in or near any street, so as to be a common nuisance (ff). 

(а) See the definition in s. 3, ante, p. 4223, and compare the definition in the P. H. A., 
1936, s. 343 (1), ante, p. 713. See also in relation to certain offences under this section the 
provisions of s. 81 of the P. H. A., 1907, ;post, p. 5066. 

(б) These words govern the whole of the section. Compare the language of the Highway 
Act, 1835, s. 72 (9 Halshury’s Statutes 86), and the cases decided thereon : Stinson v. 
Brovming (1866), L. B. 1 C. P. 321 ; 30 J\ P. 312 ; 26 Digest 436 , 1537 ; Hill v. Somerset 
(1887), 61 J. P. 742 ; 26 Digest 436, 1333, See also BrotJiertm v. Tittensor (1896), 60 J. P. 
72 ; 26 Digest 438, 1557 ; Strickland v. Hayes, [1896] 1 Q. B. 290 ; 60 J. P. 164 ; 38 Digest 
164, 97 ; Mantle v. / ordim, [1897] 1 Q. B. 248 ; 61 J. P. 119 ; 38 Digest 159, 61. But in 
proceedings for an offeiice it is not necessary to call persons who have been actually annoyed, 
etc. {Woolley v. Gorlishley (1860), 24 J. P. 773 ; 26 Digest 422 , 1409 ; Bead v. Ferrett, ante, 
p. 4205 J P. V. Fermanagh JJ. (1883), 14 L. R. Ir. 50 ; McDoTtcM v. White (1882), 9 (Ct. of 
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Sess.) 43 ; Black v. Simpson (1883), 5 Coup., Cfc. of Justiciary Cas. (Scotland), p. 212 ; 
Semon v. Bead ( 1879), 4 Coup. 221 ; Leisk v. GdUoway (1885), 12 B. (Ct. of Sess.) (J. C.) 5 ; 
Du.nn V. Molt (1904), 68 J. P. 271; 26 Digest 415, 134€% Minde v. Evans (1906), 70 
J. P. 548 ; 26 Digest 415, 1341 ; Lees v. Stone (1919), 83 J. P. 163 ; 88 X. J. K. B. 1159 ; 
26 Digest 434, 1523). See, hoTrever, Stanley v. Mamdale (1892), 56 J, P. If. 709, -vriere 
a conviction under a local Act was quashed on the ground that there was no evidence 
besides that of the constable that there was any annoyance. But where a byelaw 
of a borough provided that if any person should make any noise in the streets to the 
annoyance of the iuhabitants he should be guilty of an offence, upon a summons against 
a newspaper boy for shouting out the name of a newspaper incessantly for sis minutes, 
etc., it was held that it was not necessary to prove that more than one inhabitant had in 
fact been annoyed thereby {Innes v. Mewmarii [1894] 2 Q. B. 292 ; 58 J. P. 543 ; 38 Digest 
166, 118). But the information should state the name of the person alleged to have been 
annoyed ; see per Lord Salvesen in Graham v. M^Lennanf [1911] S. G. (J.) 16. 

(c) A byelaw contained the words “ so as to constitute any reasonable ground of com- 
plaint to the passengers or the public,’’ and the penalty was the same whichever class of 
persons had ground for complaint. Where an information and conviction described the 
offence as ‘‘ contrary to the byelaw ” without stating in terms any reasonable ground of 
complaint to the passengers or the public, or either of them, it was held that this statement 
was insufficient and the conviction was quashed [CotteriU v. Lempriere (1890), 24 Q. B. D, 
634 ; 54 J. P. 583 ; 42 Digest 728, 1504). 

(d) This term includes any superintendent of poHce, and any constable or officer of 
police acting for or in the district of any urban authority (the P. H. A., 1875, s. 171, post, 
p. 4458). The police who arrest an offender against this section were held to require no 
authority to prosecute under P. H. A., 1875, s 253 (cf, P. H. A., 1936 s. 298) {Jobson v. 
Henderson (1909), 64 J. P. 425 ; 82 L. T. 260 ; 38 Digest 170, ISO). See, however, the 
comments on that case in Sheffield Corporation v. Kitson, [1929] 2 K. B. 322 ; 93 J. P, 135 ; 
Digest Supp. In the last- mentioned case it was held that proceedings for a penalty under a 
provision of this Act incorporated with the P. H. A., 1875, must be recovered in accordance 
with s. 253 of that Act (now repealed). See notes, ante, p. 1114, and Errata. 

(e) See Heatherton v. Wat807i, ante, p. 4224. 

if) The owner of land adjoining a highway claiming the herbage on the side of the latter 
put his cattle thereon : — Held, that this was not turning an animal loose thereon {Sherhorn 
V. TFeK5(1863), 3 B. & S. 784 ; 27 J. P. 566 ; 26 Digest 429, 14S7). See also the provisions 
of the Highway Acts as to animals straying upon highways, the BQghway Act, 1835, s. 74, 
and the feghway Act, 1864, s. 25 (9 Halshuiy’s Statutes 149), and the cases decided on 
these sections : Morris v. Jeffries (1866), L. E. 1 Q. B. 261 ; 30 J. P. 198 ; 26 Digest 429, 
1483 ; Lawrence v. King (1868), L, R. 3 Q. B. 345 ; 32 J. P. 310 ; 26 Digest 429, 1489 ; 
Golding V. j8focHngr(1869), L. B-4Q. B. 516; 33J. P.566; 26 Digest 429, ; Boiham- 

ley V. Danby (1871), 36 J. P. 135 ; 24 L. T. 656 , 26 Digest 430, 1494. And see Higgins v. 
Searle (1909), 73 J. P. 185 ; 100 L. T, 280 ; 2 Digest 234, 223 ; Jones v. Lee (191 1), 76 J. P. 
137 ; 106 L. T. 123 ; 2 Digest 234, 224; Ellis v. Banyard (1911), 106 L. T. 51 ; 28 T. L. R. 
122 ; 2 Digest 234, 225. See also the provisions of this Act as to impounding animals, 
3s. 24 — 27, arUe, p. 4223-4. As to the liability of a person for damage caused by animals while 
being driven along a street, see Phillips v. NicoU (1884), 11 R. (Ct. of Sess.) 592 ; 2 Digest 
234, f ; Ttlleit v. Ward (1882), 10 Q. B. D. 17 ; 47 J. P. 438 ; 2 Digest 224, 167 ; Goodwyn v. 
Chevd&y ( 1859), 4 H. & K. 631 ; 23 J. P. 487 ; 2 Digest 226, 182 ; and generally as to leading 
or driving animals in streets, see s. 80 of the P. H. A., 1907 ; Turnbull v. Wieland (1916), 
33 T. I/. B. 143 ; 2 Digest 235, 229. It should he noticed that although the owner of 
animals may be liable to a penalty under the BDghway Acts for allowing them to stray on 
a highway, these acts impose no civil liability on the owner. See Heath's Garage, LU. v. 
Hodges, [1916] 2 K. B. 370 ; 80 J. P. 321 ; 26 Digest 429, 1486. 

{g) A motor omnibus broke down and was unable to proceed on its journey under its 
Dwn mechanism. It was pushed iuto a side street and there repaired. It was held that 
this was not a case where repair on the spot was necessary, as if it could he pushed so far 
it could be pushed farther, and the owner was not protect^ by the excepting clause in a 
similar section {Chapman v. Bowlings (1909), 73 J. P. 512 ; 101 Ij. T. 605 ; 42 Digest 849, 
i9). 

(h) See also the Diseases of Animals Act, 1894, s. 22 (xxx) ( 1 Halsbnry’s Statutes 403), 
IS to the powers of the Minister of Agricedture and Fisheries to make muzzling orders, 
md the Dogs Act, 1906 (1 Halshury’s Statutes 351), which deals with the liability of owners 
Df dogs for injury to cattle, enables the Minister of Agriculture and Fisheries to make orders 
IS to wearing of collars, etc., and provides for the seizure of stray dogs, etc. The Board 
nade an Order as to the wearing of collars under the Diseases of Animals Acts, 1894 — 1 909, 
iated February 8th, 1910. As to the proof of scienter, in case of damage to human beings, 
lee Worth v. CHUing (1866), L. B. 2 C. P- 1 ; 2 Digest 245, 285 ; Baldwin v. Casella (1872), 
U R. 7 Ex. 325 ; 2 Digest 246, 292 ; Applebee v. Percy (1874), L. R. 9 0, P. 647 ; 38 J. P. 
>67; 2 Digest 246, 294; Pariberv. (1885), 1 T.L. B. 583; 2 Digest 247,312; Sanders 
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Note to V. Tea:pe (1884), 48 J. P. 757 ; 51 L. T. 263; 2 Digest 227, 188; Gould t. McAvliffe, 
Section 28. [1941] 2 All E. B. 527. As to liability of master for injury to a third person caused 

by servant setting on dog, see Baker v. Snell, [1908] 2 K. B. 825 ; 2 Digest 240, 254. 

As to liability of the owner for injuries to cattle, sheep, and poultry, see the Dogs Acts, 
1906 and 1928. The following cases as to the law as it stood under the now repealed 
Dogs Act, 1865, may also be referred to, viz. : Wright v. Pearson (1869), L. R. 4 Q. B. 
582; 33 J. P. 534; 2 Digest 247, 307 ; Lewis v. Jones (1884), 49 J. P. 198; 2 Digest 
228, 189 ; Grange v. Sihock (1897), 61 J. P. 709 ; 77 L. T. 340 ; 2 Digest 215, 111 ; BUioU 
V. Icmgden (1901), 17 T. L. B. 648 ; 2 Digest 247, 308 ; Gardner v. Hart (1896), 44 W. R. 
527 ; 2 Digest 247, 309 ; M'JKone v. Wood (1831), 5 C. & P. 1 ; 2 Digest 239, 250. The 
removal of a dog which is dangerous and is not kept under proper control from the juris- 
diction of a police court after the date of the alleged offence and before the date of the 
information or complaint, does not take away the power of the magistrates under s. 2 of 
the Dogs Act, 1871, to make an order against the owner that the dog is to be destroyed, 
provided that there has been no bona fide disposal of the dog {Lockett v. Withey (1908), 72 
J. P. 492 ; 25 T. L. R. 16 ; 2 Digest 248, 316). Where justices made an order under the 
same section that a dangerous dog “ should be kept under proper control and led by a 
leash by day and chained up at night,” the court refused to make absolute a rule for a 
mandamtis to state a case on the ground that the point could have been more conveniently 
raised by certiorari {It. v. Owen, JEx parte Scovell (1907), 72 J. P. 60 ; 52 Sol. J. 132 ; 2 
Digest 248, 316). 

(i) Proof that the defendant knew his dog had been bitten by a mad dog was held 
sufiBcient evidence of scienter in Jones v. Perry ( 1796), 2 Esp. 482 ; 2 Digest 244, 279. 

{j) See the Protection of Animals Act, 1911 (1 Halsbury’s Statutes 373), empowering the 
police to cause injured animals to be slaughtered, without the consent of the owner, after 
obtaining a veterinary certificate ; and making the expenses recoverable from the owner as 
a civil debt. 

{k) See Phythian v. JBaxendale, [1895] 1 Q. B. 768 ; 59 J. P. 217 ; 26 Digest 437 , 1548 ; 
Hinde v. Evans (1906), 70 J. P. 548 ; 26 Digest 415, 1341. 

(Z) There is not at common law any such rule of the road as to make the left always 
the proper side. See linegan v. L. <& N. W. Bail. Co. (1889), 53 J. P. 663 ; 5 T. L. R. 
598 ; 42 Digest 844, 17. But see now the “ highway code” under the Road Traffic Act, 
1930, and as to the power of the local authority to make regulations as to street traffic, see 
s. 78 of the P. H. A., 1907, post. The absence of other traflBo on the road is a good defence 
to proceedings under a byelaw similar to the text {Bolton v. Everett (1911), 75 J. P. 534 ; 105 
L. T. 830 ; 42 Digest 843, 12). And see Gkorlton v. Liggett { 1910), 74 J. P. 458 ; 103 L. T. 
543 ; 42 Digest 843, 11 ; NuttaZl v. Pickering, [1913] 1 K. B. 14 ; 77 J. P. 30 ; 42 Digest 
844, 20. For a case of alleged obstruction in passing a tramway oar in a street where there 
was a double set of lines, see Sleith v. Godfrey (1920), 85 J. P. 46 ; 18 L. G. R. 727 ; 42 
Digest 844, 23. And as to passing led horses on a road, see per Lord Mackenzie in Umphray 
y. Gamon, [1911] S. C. 371. 

(w) See Robertson v. Burhitt (1858), 7 W. R. 50 ; 26 Digest 438, 1651. 

{n) See Ghatterton v. Parker (1914), 78 J. P. 339 ; 26 Digest 438, 1668. Note that this 
clause, unlike the Highway Act, 1835, s. 78 (9 PCalsbury’s Statutes 91), includes riding as 
well as driving furiously. See Williams v. Evans (1876), 1 Ex. D. 277 ; 41 J. P. 151 ; 26 
Digest 438, 1652. See also the Offences against the Person Act, 1861, s. 35 (4 Halsbury’s 
Statutes 610), and s. 74 of the P. H. A., 1925, Vol. 'Sf.,post. A bicycle is a carriage within this 
provision {Taylor v. Goodwin ( 1879), 4 Q. B. D. 228 ; 43 J. P. 653 ; 26 Digest 438 , 1568 ; 
M*Kee v. M*Grath { 1892), 30 L. R. Ir. 41). A motor bicycle is a carriage within the meamng 
of the Customs and Inland Revenue Act, 1888, s. 4 {O^Donoghue v. Moon {1904), 68 J. P. 
349 ; 90 L. T. 843 ; 39 Digest 238, 126 ; and see Elieson v. Parker ( 1917), 81 J. P. 266 ; 
39 Digest 238, 128). See, further, as to bicycles and tricycles, the L. G. A., 1888, s. 85, 
post. By s. 1 (1) (b) of the Locomotives on Highways Act, 1896 (19 Halsbury’s Statutes 64), 
a light locomotive is a carriage within the meaning of this section. See, however, as to 
excessive speed and other offences with motor cars, ss. 10 et seg., Road Trafido Act, 1930, 
23 Halsbury’s Statutes, 619. 

(o) Three defendants were convicted by the defendant justices, under this section, for 
obstructing passengers in the public street and unlawfully preventing persons passing 
there. It appeared by the evidence of a police constable that the fiiree defendants were 
standing, with three or four other persons on the pavement, blocking up the same. Several 
persons had to leave the footpath and go into the road in order to pass. The constable 
spoke to the defendants, and asked them to move off. They then walked up the street, 
ail three abreast, causing passengers who met them to leave the footpath and go into the 
road : — Reid, that the conviction was wrong, and could not he sustained (R. v. Long, etc. JJ. 
(1888), 52 J. P, 630 ; 59 L. T. 33 ; 26 Digest 466, 1724). It was said in Gill v. Carsm, 
[1917] 2 K. B. 674; 81 J. P. 250; 26 Digest 415, 1339, that 22. v. Long^ etc. JJ, had been 
impliedly overruled by Einde v. Evans (1906), 70 J. P. 548 ; 26 Digest 416, 1841, And see 
R. V. Williams (1891), 55 J. P. 406 ; 26 Digest 466, 1726. 
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A shopkeeper ixx a borough placed goods upon the pavemejit in front of his shop for Not© tO 
sale. Upon being summoned under this section for obstructing the footway, be contended SectiOJlt 88* 

that he bona fide claimed the right to place his goods there. The justices considered that 

their jurisdiction was ousted, but stated a case that the justices ought to determine 

whether the land on which the goods were placed was part of the public highway or not, 
and that unless the defendant established a restricted dedication no question as to a claim 
of right arose {Leicester Urban Sanitary Anihority v. Holland (1888), 53 J, P. 788 ; 57 L. J. 

M. C. 75; 26 Digest 308, 398). To a complaint before justices under the section for 
obstructing a public footway, it is a good defence that such footway was dedicated to the 
public subject to the right of the defendant to commit the acts of obstruction complained 
of, and such defence if raised bona fide ousts the jurisdiction of the justices. The evidence, 
however, to establish such a defence should be of a cogent character (iS, v. Londonderry JJ., 

[1902] 3 I. R. 266 ; 26 Digest 440, b). See also note (6) to s. 69 of the T. I. C. Act, 1847, 
antSj p. 4304. 

(p) TMien an undoubted obstruction is proved, the plaintiff need not call persons to 
prove that they were obstructed, and, on the other hand, no evidence can be called to 
prove that they were not obstructed. See Mead v. Perrett, ante, p. 4205 ; McDonald v. 

White, ante, p. 4228. Whether a person wilfully causes an obstruction in a public thorough- 
fare is in each case a question of degree depending upon the particular facts (Dunn v. Holt 
(1904), 68 J. P. 271 ; 73 L. J. K. B. 341 ; 26 Digest 415, 1340; Loivdens v. Keaveney 
(1903), 67 J. P. 378 ; 26 Digest 427, s). The fact that a horse and cart have been placed 
in charge of some one does not afford a defence to proceedings if there has been obstruction 
in point of fact. See Hinde v. Evans (1906), 70 J. P. 548 ; 26 Digest 415, 134L On the 
other hand, there must be some evidence of obstruction, and where the only evidence was 
that two carters had left their carts outside a public bouse while they went in for refresh- 
ment, the Court quashed the conviction {Gill v. Carson, [1917] 2 K. B. 674 ; 81 J. P. 250 ; 

36 Digest 415, 1339). A person who had a caravan for the sale of goods stationed in a 
market place near what was described as a footpath, over which a crowd collected and 
obstructed the passage : — Held, that he was not guilty of an offence against this clause 
{Ball V. Ward (1875), 40 J. P. 213; 33 L. T. 170; 26 Digest 416, 1331). An 
ohstruetion is not caused by persons stopping and talking in the street, unless it is 
dene wilfully and pertinaciously {Wmyss v. Blash (1881), 8 R. (Ct. of Sess.) J., 25), 

An indiotahle obstruction may be caused by attracting a crowd by means of pictures, 
etc., in shop windows (N. v. Carlile (1834), 6 C. & P. 636 ; 26 Digest 428, 7477 ; and see 
46 J, P. 19). A street preacher who collected a crowd in a highway was held rightly con- 
victed under the Highway Act, 1835, s, 73 (9 Halshury’s Statutes 86), though there was 
room outside the crowd fox foot passengers and vehicles to pass and repass (Hofner v, 

Oadman (1886), 50 J. P. 454 ; 55 L. J. M, C. HO; 36 Digest 416, ISdT. And see Back v. 

Holmes (1887), 51 J. P. 693 ; 57 L. J*. U. C. 37; 26 Digest 416, 1348 ; Ex parte Lewis 
(1888), 21 Q. B, D. 191 ; 52 J, P, 773 ; 26 Digest 318, SCO ; Burden v. BiyUr, [1911] 1 K. B. 

337 ; 75 J. P. 36 ; 26 Digest 318, 603). A person who by carrying on a theatre causes a 
crowd to assemble and obstruct the highway, thereby creating a nuisance to private 
adjoining owners, is answerable for the obstruction if it be the necessary result of his acts, 
even though it be not his actual object (LyonSf Sons Go. v. Gulliver and Capitol SyndicaU^ 

Ltd., [1914] 1 Ch. 631 ; 78 J. P. 98 ; 26 Digest 428, 1475). There is no difference of 
principle in this respect between outdoor and indoor entertainments ( Barber v. Henley, [1893] 

2 Qh. 447 ; 26 Digest 428, 1473, and see Wagataff v. Edison Bell Phonograph Corporation^ 

Ltd. ( 1893), 10 T. L. B. 80), A person riding a bicycle on a footpath by the side of a public 
road was hdd rightly convicted rmder an Irish Act (S. J. (Ireland) A., 1851, s. 13) of obstruct- 
ing the free passage of foot passengers, although no evidence was produced of any foot 
passengers having been actually obstructed {M*Kee v. McGrath (1892), 30 L. R. fr. 41). 

See also M. v. Simpson, Times, January 23rd, 1895. Where there is a public way, though 
it may only be a bridleway or footway, the public are entitled to use the full width of it, 
though it may be a private way for carriages {HvUen v. Deffei, [1891] W. N. 39 ; 64 L. T. 

134 ; 26 Digest 315, 477). But the presumption applicable to an ordinary public highway- 
bounded by fences is not applicable to a public footpath which passes Hirough a fine of 
irregular shape and of varying breadth between the fences. In such a case there is no 
presumption that the public r^ht extends over the whole space between the fences {Ford 
V. Barrow JJ. D. O. (1903), 67 J. P. 248 ; 88 L. T. 394 ; 26 Digest 81^, 459). Persons using 
a traction engine and trucks on a highway six hours daily for seven weeks cannot be found 
guilty on indictment for a nuisance, unless they create a substantial obstimetion and 
occaedon delay and inconvenience to the public substantially greater than would have been 
caused by horses ^d carts (J?, v. OhiUertdm (1885), 49 J. P. 503 i 15 Oox, 0. 0^ 725 ; 26 
Digest 430, 1497). This edause will not apply to a place like a mews, which is not a street, 
and is only dedicated to the public subject to certain restrictions arising from its use 
( Vestry oj Chdsea v. Stoddard (1879), 43 J, P. 782 ; 26 Digest 308, 399). The cases decided 
with reference to the Highway Act, 1835, », 72, shotild be referr^ to in illustration of this 
danse, and see N<MxU v, HMmng, [19133 1 K, B* 14 ; 77 J. P, 30 ; 26 IHgest 438, 1555. 
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Note to As to claims to erect booths, etc., on highways during a fair, see Simpson v. Wells (1872), 
Section 28 I*- 7 Q- B. 214 ; 36 J. P. 774 ; 26 Digest 441, 1578 ; a claiin to expose goods for sale on 

marhet day, H. [Kennedy) v. Ccmnty Cork JJ., [1913] 2 I. R. 391 ; 33 Digest 633, k; a 

claim by an innkeeper to allow his guest’s carriage to remain in the highway, Gerring v. 
Barf eld (1864), 28 J. P. 615 ; 26 Digest 441, 1585 ; holding a fair on a highway, Blwood r. 
Bulloch (1844), 6 Q. B. 383 i 8 J. P. 473 ; 26 Digest 441, 1577 ; R. v. Smith (1802), 4 Esp. 
Ill; 26 Digest 441, 1581. To allow trees to grow over a highway is not a wilful obstruction 
{Walker v. Horner 1 Q. B. D. 4 ; 39 J. P. N. 773 ; 26 Digest 416, 1344). Nor is there 

any liability under the Highway Acts on an occupier of land for failing to light a tree which 
has fallen across a road or to warn passengers of the obstruction thereby caused (Hudson v. 
Bray, [1917] 1 K. B. 520 ; 81 J. P. 105 ; 26 Digest 416, 1349). But any unreasonable and 
unnecessary use of a highway is an obstruction, e.g. leaving a horse-van and ploughing 
gear standing by the side of a highway [Harris v. Mobhs (1878), 3 Ex. D. 268 ; 42 J. P. 
759 ; 26 Digest 437, 1545) ; or leaving a roller [Wilhins v. Day (1883), 12 Q. B. D. 110 ; 
48 J. P. 6 ; 26 Digest 437, 1546) ; or a motor car [Macfarlane v. Colam,, [1908] S. C. 56) so 
as to frighten horses ; leaving a heap of earth and refuse by the side of a highway, so as to 
frighten horses (Brown v. Eastern and. Midlands Rail. Co. (1889), 22 Q. B. D. 391 ; 53 J. P. 
342 ; Digest Supp.). As to obstructions caused by the erection of barbed wire fences by 
the side of a highway, see Barbed Wire Act, 1893, 'post, p. 4873 ; Stewart v. Wright (1893), 9 
T. L. E. 480 ; 7 Digest 286, 153 ; Collen v. Ellis (1893), 32 L. R. Ir. 491. As to the liability 
of a highway surveyor for leaving heaps of stones on a highway, see Hardcastle v. Bielby, 
[1892] 1 Q. B. 709 ; 56 J. P. 549 ; 26 Digest 413, 1327. See also note (t), injra. 

As to the liability of a landowner whose soil slips from the banks upon the highway, see 
Gidly V. S7nith (1883), 12 Q. B. D. 121 ; 48 J, P. 309 ; 26 Digest 416, 1346. 

(q) There is sometimes a strip of land between the footway and the carriageway which 
is not dedicated to the public as part of the street. This clause would not affect the right 
to place goods, etc., upon it. See Be Neve v. Mile End Old Town Pesfry (1858), 8 E. & B. 
1054 ; 22 J. P, 657 ; 26 Digest 443, 1594 ; R. v. Wigan JJ. (1879), 43 J. P. Jo. 220 ; Jones 
V. Matthews (1885), 1 T. L. R. 482 ; 26 Digest 444, 1599 ; Hitchman v. (1894), 58 J. P. 
720 ; 26 Digest 4^, 1601. But, in general, if a person asserts the right to obstruct the 
way by virtue of a qualified dedication he must prove it. See Sjaice v. Reacock (1875), 39 
J. P. 581 ; 26 Digest 443, 1597 ; Whittaker v. Rhodes (1881), 46 J. P. 182 ; 26 Digest 443, 
1598 ; Oyenshaw v. Pickering^ (1912), 77 J. P. 27 ; 26 Digest 296, 278. But in such cases 
it is for the justices to determine whether or not the place is a street (J?. v. Young (1883), 47 
J. P. 519 ; 52 L. J. M. 0. 65 ; 26 Digest 458, 1743 ; Leicester Sanitary Authority v. Holland, 
ante, p. 4231). As to projections causing inconvenience to passengers, see the Towns 
Improvement Clauses Act, 1847, s. 69, ante, p. 4204 ; and compare the cases of Wyatt v. 
Gems, [1893] 2 Q. B. 225 ; 57 J. P. 665 ; 26 Digest 424, 1437 ; and Winshorrow v. London 
Joint Stock Bank, Ltd. (1903), 67 J. P. 289 ; 88 L. T. 803 ; 26 Digest 424, 1438. As to 
what are extenuating circuin^ances which will justify the dismissal of the summons, see 
Dunning v. Trainer (1909), 73 J. P. 400 ; 101 L. T. 421 ; 26 Digest 458, 1750. 

(r) As applied to costermongers there must he a real and substantial annoyance in fact 
in order to justify a conviction (R. v. Francis (1899), 63 J. P. 469 ; 68 X. J. Q. B. 609 ; 26 
Digest 424, 1434) ; and as to the meaning of the word costermonger, see Baker v. Bradley 
(1910), 74 J. P. 341 ; 103 L. T. 253 ; 26 Digest 423, 1428. 

( 5 ) As to the right of the occupier of premises to have free access to the highway for 
his goods, even though in taking these across the fdbtway he injures it, see 8t. Mary^ 
Newington, Vestry v. Jacobs (1871), L. R. 7 Q. B. 47 ; 36 J. P. 119 ; 26 Digest 325, 587. 
See also Le Nem v. Mile End Old Town, supra ; JRcnoley v. Tottenham U. D. 0., [1914] A. 0. 
95 ; 78 J. P. 97 ; 26 Digest 308, 407 ; and Curtis v. Oeeves (1930), 94 J. P. 71 ; 28 X. Gt. B. 
103 ; Digest Supp. Sometimes, however, a local Act forbids certain acts which interrupt 
the use of a footway, e,g., unloading coal during certain hours. See Fletcher v. Fields, 
[1891] 1 Q. B. 790 ; 55 J. P. 502 ; 26 Digest 424, 1436. 

(i) An iron pole and a canvas flag hanging therefrom do not constitute a “ sign ” within 
the meaning of a local Act [Goldstraw v. Jones (1906), 71 J. P. 22 ; 96 L. T. 30 ; 26 Digest 
565, 2595). By s. 51 of the Road Traffic Act, 1930 (23 Halshury’s^ Statutes 648), it is an 
ofrence to place or cause to he placed ropes, wires or other apparatus across a highway or 
any part thereof in such a manner as to be likely to cause danger to persons using the 
highway, except upon proof that all necessary means to give ^equate warning of the 
danger have been taken. See also P. H. A., 1925, ss. 26, 26, VoL Y., post. 

(u) A similar clause in a Scotch Act was held not to apply to the case of a prostitute 
accosting men from the window of a house [Ford v. Linton, (1879), 6 R. ((3t. of Sess.) 
(J. C.) 49). As to the meaning of the expressions “ prostitute ” and prostitution,” see 
R. V. De Mumk, [1918] 1 K. B, 635 ; 82 J. P. 160 ; 15 Digpst 850, 9337. 

(as) Note that the offence here described must he committed in a street. But the 
offence may be the subject of indictment, though not committed in a public place [R. v. 
WeVUird[im4), 14 Q. B. D. 63 ; 49 J. P. 296 ; 15 Digest 746, 8051). 

(y) Compare the provisions of the Yagrancy Act, 1824, ss, 3, 4. The Ohsoene'Publioation 
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Act, 1857, contains other provisions to prevent the sale of obscene boohs, pictures, prints, Note tO 

and other articles. See B, v. Hicklin (1868), L. R. 3 Q. B. 360 ; jS, O* sub nom. Scott v. Section 28. 

WolvtrhampUm, JJ., 32 J. P. 533 ; 14 Digest 437, 4606 ; Steele v. Brannan (1872), L. R. 

7 C. P. 261 ; 36 J. P. 360 ; 14 Digest 52, 181, as to what are obscene books, etc. See also 
the Indecent Advertisements Act, 1889. 

A byelaw made under s. 46 of the Tramways Act, lS10,post, p. 4295, that no person shall 
swear or use obscene or offensive language whilst in or upon any carriage was held not 
ttltra vires although this section was in force also in the same city {Gentel v. Rapps, [1902] 

1 K. B. 160 ; 66 J. P. 117 ; 43 Digest 349, 86). A byelaw forbidding the use of indecent 
language in any street or public place to the annoyance of passengers cannot be held to 
apply to such language used in a public house and heard onlv by persons present therein 
(Russon V. Dutton (A’o. 2) (1911), 75 J. P. 209 ; 104 L. T. 601 ; 38 Digest 166, 114). 

(z) This is practically abrogated as to fireworks by the Explosives Act, 1875, s. 80 (8 
Halsbnry’s Statutes 431). See as to blasting in a quarry {Murray v. Keith (1895), 22 
R. (Ct. of Sess.) ( J. C.) 17). A person may also be indicted at common law or under 2 13dw. 

3, e. 3, for going about armed {R. v. Meade (1903), 19 T. L. R. 540 ; 36 Digest 177, 

224), For a case in which it was alleged that there had been an offence under s. 72 of the 
Highway Act, 1835, by a member of a shooting party, see Lees v. Stone (1919), 83 J. P. 163 ; 

88 L. J. K. B. 1159 ; 26 Digest 434, 162B. 

{aa) The mere fact of a man being instructed to deliver papers at a house is no answer 
to a complaint under this clause if the ringing, etc., is violent and at an unreasonable 
hour of the night {Clarke v. Hoggins (1862), 11 C. B. (ir.s.) 545 ; Digest Supp.). By s. 1 
of the Chimney Sweepers Act, 1894, any person who shall for the purpose of soliciting 
employment as a chimney sweeper knock at the houses from door to door, or ring a bell, or 
use any noisy instrument, or to the annoyance of any inhabitant thereof ring the door bell 
of any house, or cause anyone to do any of the acts aforesaid, shall be liable on summary 
conviction to a penalty not exceeding ten shillings for the first offence, and to a penalty 
not exceeding twenty shillings for any subsequent offence. 

(65) A claim of right does not necessarily oust jurisdiction under this section, for the 
court has to decide as a fact whether the place is a street {R. v. Young, ante, p. 4232). 

(cc) It is an offence within this paragraph for a window cleaner to stand on a sill 1 ft-, 
wide and 18 ft. above a public street, although he is provided with a safety belt and no 
particular passer-by is endangered (West Riding Cleaning Co. v. Jowett, [1938] 4 All E, R. 

21 ; Digest Supp.). 

{dd) See the cases collected in note (5) to s. 69, T. 1. C. Act, 1847, ante, p. 4204. 

(ee) This must be within the urban district. See Might v. Clarke (1844), 13 M. & W. 

155 ; 31 Digest 150, 2859. “ Litter ” includes handbills scattered about the street (HiUs 
V. Davies (1903), 67 J. P. 198 ; 88 L. T. 464 ; 38 Digest 238, 670). As to laying rubble on 
a highway contrary to the Blighway Act, 1835, s. 72, Bee Smith v. Perry, [1906] 1 K. B. 262 ; 

70 J. P. 93 ; 26 Digest 414, 1338. 

{ff) See also the P. H. A., 1936, s. 81, ante, p. 269. 

29. Every person drunk in any street, and guilty of any riotous or Penalty on 
indecent (a) behaviour therein, and also every person guilty of any violent 

or indecent behaviour in any police oflSee or any pa]ice-station house, within guiity^^riotous 
the limits of the special Act, shall be liable to a penalty not exceeding forty behavf^** 
shillings for every such offence, or, in the discretion of the justice before whom 
he is convicted, to imprisonment for a period not exceeding seven days (6). 

{a) See note (w) to s. 28, supra. 

(6) Where a charge is made under this clause, and the justices do not find that the 
defendant has been guilty of riotous conduct in a street, they cannot convict of simple 
drunkenness {Martin v. Pridgeon (1859), 1 E. & E. 778 ; 28 L. J. M. C. 179 ; 30 Digest 99, 

768). See also the Licensing Act, 1872, s. 12, and the licensing Act, 1902, ss. 1 — 3. 

And with respect to ffres, be it enacted as follows : Fires. 

30. Every person who wilfully sets or causes to be set on fire any chimney Penalty lor 
within the limits of the special Act, shall be liable to a penalty not exceeding 

live pounds : Provided always, that nothing herein contain^ shall exempt fire, 
the person so setting or esansing to he set on fire any chimney from liability 
to be indicted for felony. 

31. If any chimney accidentally catch or be on fire within the said limits, Penalty fci 
the person occupying or using the premises in which such chimney is situated 

shall he liable to a penalty not .exceeding ten shillings: Provided always, 
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Seetion 31. that such forfeiture shall not be incurred if such person prove to the satis- 

faction of the justice before whom the case is heard that such fire was in 

^ nowise owing to omission, neglect, or carelessness of himself or servant (a). 

(a) The occupier has not, as in London under s. 30 of the L. C. C. (General Powers) 
Act, 1900, any remedy over against the servant or other person by whose wilful neglect or 
default the chimney caught fire. See, generally, as to chimneys on fire, 61 J. P. 179. 

[Ss. 32-^33, dealing with jprovision of fire engines and firemen, have been remedied by the Mre 
Brigades Act, 1938, s, 30 (3), Sched* III., Vol. F., and 21 Halsbury^s Btatictes 602, 604; 
in the case of s. 33, this repeat did not take effect until July 29iA, 1940.] 


Places of 
ptibKo resorU 


And with respect to places of public resort, be it enacted as follows (a) : 

(a) Reference may be made to the provisions of the Refreshment Houses Act, 1860, as 
to reheshment houses, and of the Licensing Acts as to the prevention of offences against 
pubhc Order by drunkenness in the highways and disorderly conduct in licensed houses ; 
also to the Gaining Act, 1845, and the Licensing Act, 1872, s. 75, as to public billiard 
rooms ; the Gaining Act, 1845, and the Betting Act, 1853, as to gaming and betting 
houses. Tor these Acta, see 9 Halsbury’s Statutes 922 et seq., and 8 Halsbury’s Statutes 
1146, 1156. See also Pt. IV., of the P. H. A. A. A., 1890, 

The following is a list of cases decided under the various statutes containing similar 
provisions, and also those decided under byelaws made pursuant to the Municipal Cor- 
porations Acts and other statutes dealing with good rule and government : Ball v. 
Maowilliam (lottery advertised in newspaper) (1901), 66 J. P. 742 ; 85 L. T. 239 ; 25 
Digest 455, 445, decided under the Lotteries Act, 1823 ; Bows v. Fenwick (1874), L. R. 9 
C. P. 339 ; 38 J. P. 440 ; 25 Digest 440, 354 ; Oallaway v. Maries (1881), 8 Q. B. D. 276 ; 
46 J. P. 326 ; 25 Digest 440, 35S ; Benretty v. Hart (1886), 13 R. (Ct. of Sess.) (J.) 9 ; 
25 Digest 442, h ; Eawhe v. Bunn, [1897] 1 Q. B. 579 ; 61 J. P. 292 ; 25 Digest 437, 
539 ; Brown v. Batch, [1899] 1 Q. B. 892 ; 63 J. P. 421 ; 26 Digest 440, 353 \ Powell v. 
Kempton Park Macecourse Co., [1899] A. C. 143 ; 63 J. P. 260 ; 25 Digest 441, 33$ (race- 
course cases) ; Maigh v. Sheffield Town Council (1874), L. R. 10 Q. B. 102 ; 39 J. P. 230 ; 
25 Digest 443, 369 (athletic ground) ; Bastwood v. Miller (1874), L. R. 9 Q. B. 440 ; 38 
J. P. 647 ; 25 Digest 437, 343 (pigeon shooting match) ; Oldham v. Bamsden (1875), 39 

J. P. 583 ; 44 L. J. C. P. 309 ; 8 Digest 525, 129 ; Downes v. J ohnson, [1895] 2 Q. B. 203 ; 
69 J, P. 487 ; 8 Digest 525, 130 ; Jaohson v. Roth, [1919] 1 K. B. 102 ; 83 J. P. 26 ; 8 
Digest 525 , 132 (clubs) ; R. v, Cook (1884), 13 Q. B* D. 377 ; 48 J. P. 694 ; 25 Digest 442, 
363 (bicycle races) ; 8n<m v. Hill (1886), 14 Q. B. D. 588 ; 49 J. P. 440 ; 25 Digest 441, 
366 ; Snow v. Harris (1885), 1 T. L. R. 325 ; 25 Digest 442, 361 (dog races) ; Sims v. Bay 
(1889), 63 J. P. 420 ; 58 L. J. M. 0. 39 ; 25 Digest 444, 376 ; Davis v. Stephenson (1890), 
24 Q. B. D. 529 ; 54 J, P. 665 ; 25 Digest 444, 370 ; Hornsby v. Raggett, [1892] 1 Q. B. 20 ; 
56 J. P. 135 ; 25 Digest 444, 371 ; M^WilUam v. Daioseyn {I3n), 56 J. P, 182 ; 25 Digest 

445, 387 ; R. v. Preedy (1888), 17 Cox, C. C. 433 ; 26 Digest 436, 337 ; B. v. Wortoa, 
[1895] 1 Q. B. 227 ; 25 Digest 445, 389 ; Bradford v, Dawson, [1897] 1 Q. B. 307 ; 61 J. P. 
134 ; 25 Digest 445, 385 ; Belton v. Busby, [1899] 2 Q. B. 380 ; 63 J. P. 709 ; 25 Digest 446, 
390 ; Tromans v. Hodkmsm, [1903] 1 K. B. 30 ; 67 J. P. 30 ; 26 Digest 446, 391 ; Buxton 
V. ScoU (1909), 73 J. P. 133 ; 100 L. T. 390 ; 25 Digest 446, 393 ; Bannister v. Glarkt, 
[1920] 3 K. B. 698 ; 85 J. P. 12 ; 25 Digest 461, 423 (publio-house oases) ; Liddell v. Loft- 
house, [1896] 1 Q. B. 295 ; 60 J. P. 264 ; 25 Digest 438, 346 ; Mclnaney v. Hildreth, 
[1897] 1 Q. B. 600 ; 61 S. P. 325 ; 25 Digest 439, 347 (waste ground cases) ; Bond v. Plurrib, 
[1894] 1 Q. B. 169 ; 58 J. P. 168 ; 25 Digest 443, 867 ; Davis v. Stoddart, [1902] 2 K. B. 
21 ; 66 J. P. 469 ; 25 Digest 407, 108 ; Gordon v. Chief Commissioner of Metropolitan 
Police, [1910] 2 K. B. 1080 ; 74 J. P. 437 ; 26 Digest 450, 430 ; R. v. Mortimer, [1911] 1 

K. B. 70 ; 76 I. P. 37 ; 25 Digest 448, 408 ; Traynor v. Macpherson, [1911] S. C. 64; 

Hodgson v. Macpherson, [1913] S. O. (L.) 68 ; 25 Digest 447, t ; Taylor v. Monk, [1914] 2 
K. B. 817 ; 78 J. P. 194; 25 Digest 447, 399 ; Boulton v. Hunt (1913), 77 J. P. 337 ; 25 
Digest 447, 406 ; Auld v. Logan 67 Sc. L. B. 474 ; 25 Digest 448, a ; MDauchlan 

V. Cameron, [1916] S. C. (J.) 14 ; 25 Digest 448, c (private house cases) ; Stoddart v. Sagar, 
[1895] 2 Q. B. 474 ; 59 L P. 698 ; 25 Digest 463, 497 ; Hawke v. Mackenzie, [1902] 2 K. B. 
226 ; 66 J. P. 709 ; 25 Digest 448, 410; Leng <k Go. v. Mackintosh, [1914] S. C. (J.) 77 
(coupon competitions) ; R. v. Humphrey, [1898] 1 Q. B. 875 ; 62 J. P. 409 ; 25 Digest 439, 
349 (private road) ; Cox v. Andrews (1883), 12 Q. B. D. 126 1 48 J. P. 247 ; 26 Digest 449, 
412 (newspaper advertisement) ; B. v. Brown, [1895] 1 Q* B. 119 ; 59 1. P. 485 ; 26 Digest 

446, 395 (telegrams) ; R. v. Hobbs, [1898] 2 Q. B. 647 ; 62 J. P. 551 ; 25 Digest 447, 401 
(sweepstake) ; and Stoddart v. Hawke, [1902] 1 K. B. 353 ; 66 J. P. 67 ; 26 Digest 447, 40S 
(receipt of money outside the United Kingdom) ; H v. Peers, R. v. Broum (191 7), 81 J. P. 
143 ; 86 L. J. K. B. 797 ; 25 Digest 426, 275 ; Granata v. Mackintosh, [1916] S. 0. ( J.) 48 ; 
Beers v. Caldwdl, Taylor v. Caldwell, [1916] 1 K. B. 371 ; 25 Digest 426, 278 ; Porte v. 
V. McAlister, [1917] 2 In R. 387 ; 26 Digest 461, m ; Panetta v. McIntyre, [1918] S. 0. (J.) 
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10 ; 25 Digest 426, e (automatic macMnes in shops), all decided under the Betting Act, Note tc 
1853. Section 31* 

The following cases were decided under the Gaming Houses Act, 1854 : — Jenhs v. Turpin 

(1884), 13 Q. B. D. 505 ; 49 J. P. 20 ; 25 Digest 423, 2m ; Derby v. BloomfieU (1904), 68 

J. P. 391 ; 91 L. T. 99 ; 25 Digest 424, 2S4 ; Barrett v. Mynn, [1916] 2 Ir. E. 1 ; 25 Digest 
454, p (clubs) ; R, v. DavieSj [1897] 2 Q. B. 199; 25 Digest 422, 2S4 (private house) ; 

Thompson v. Mason (1904), 68 J. P. 270; 90 L. T. 649 ; 25 Digest 425, 272 ; Roberts v. 

Harrison, [1909] W. N. 163 ; 73 J. P. 439 ; 25 Digest 425, 273 ; Ressers, Moody, Wraith 
and Gurr, Ltd, v. CaU (1913), 77 J. P. 429 ; 29 T. L. R. 381 ; 25 Digest 426, 276 ; Donaghy 
V. Walsh, [1914] 2 Ir. R. 261 ; Forsythe v. Ross, [1919] 2 Ir. R. 335 ; Di Carlo v. MFntyre, 

[1914] S. 0. (J.) 60 (slot machines) ; and Morris v. Godfrey (1912), 76 J. P. 297 ; 106 L. T. 

890 ; 25 Digest 424, 267 (whist drive). 

For cases decided under the Licensing Act, 1872, see Bond v. Evans (1888), 21 Q. B. D. 

249; 52 J. P. 613 ; 25 Digest 431, 303 (skittle alley), and Dyson v. Mason (1889), 22 
Q. B. D. 351 ; 53 J. P. 262 ; 25 Digest 422, 251 (skittle pool) ; and under the Betting Act, 

IS74:, Hawke V, Mackenzie, [1902] 2 K. B. 225; 66 J. P. 709; 25 Digest 448, 410. See 
also Stead v. Ackroyd, [1911] 1 K. B. 57 ; 74 J. P. 482 ; 25 Digest 433^, 316 (racecourse), 
decided under the Street Betting Act, 1906, and Taylor v. Wilson (1911), 76 J. P. 69 ; 

106 L. T. 44 ; 25 Digest 443, 366 (puhlie-house), decided under the Licensing (Consolida- 
tion) Act, 1910. 

For cases decided under the Vagrancy Acta, 1868 and 1873 (12 Halsbury’s Statutes 947), 
see Tollett v. Thomas (1871), L, R. 6 Q. B. 514 ; 35 J. P. 359 ; 25 Digest 434, 322 ; Lester 
V. Quested (1901), 66 J. P. 54 ; 85 L. T. 487 ; 25 Digest 435, 324 (games of chance) ; and 
Langrish v. Archer (1882), 10 Q. B. D. 44 ; 47 J. P. 295 ; 25 Digest 433, 312 (railway 
carriage). 

For a case decided nnder the Refireshment Houses Act, 1860, s. 32, see Bracchi Brothers 
V. Rees (1915), 79 J. P. 479 ; 25 Digest 426, 277. 

For cases decided under the Lotteries Acts, see Bartlett v. Parker, [1912] 2 K. B. 497 ; 

76 J. P. 280 ; 25 Digest 455, 447 ; Minty v. Sylvester (1915), 79 J. P. 543 ; 84 L. J. K. B. 

1982 ; 25 Digest 455, 448 ; BoUornley v. Director of PvMic Prosecutions (1915), 79 J. P, 153 ; 

84 L. J, K. B. 354 ; 25 Digest 458, 463 ; Scott v. Director of Public Prosecutions, [1914] 2 

K. B. 868 ; 78 J. P. 267 ; 25 Digest 465, 506 ; Dew v. Director of Public Prosecutions 
(1920), 85 J. P. 81 ; 89 L. J. X. B. 1166 ; 25 Digest 458, 464. 

Reference may be made to the following cases decided under byelaws dealing with 
streets and public places : — Burnett v. Berry, [1896] 1 Q. B. 641 ; 60 J. P. 375 ; 25 Digest 
435, 326 ; Godwin v. Walker (1896), 12 T- L. R. 367 ; 60 J. P. N. 308 ; Jones v. Walters 
(1898), 62 J. P. 374 ; 78 L. T. 167 ; 25 Digest 435, 329 ; Kitson v. Ashe, [1899] 1 Q. B. 425 ; 

63 J. P. 325 ; 25 I^est 436, 331 ; White v. MorUy, [1899] 2 Q. B. 34 ; 63 J. P. 550 ; 25 
Digest 436, 330 ; Thcmas v. Sutters, [1900] 1 Ch. 10 ; 63 J. P. N. 724 ; 25 Digest 435, 

327 ; Mickey v. Say (1900), 65 J. P. 232 ; 25 Digest 435, 328 ; Slowey v. Threshie ( 1901), 

3 F. (J.) 73 ; Airton v. ScoU (1909), 73 J. P. 148 ; 100 L. T. 393 ; 25 Digest 436, 334. 

34. Every victualler or keeper of any public-house, or person licensed Penalty on 
to sell wine, spirits, beer, cider, or other fermented or distilled liquors, by 

retail, to be drank or consumed ou the premises, within the limits of the 
special Act, who knowingly harbours or entertains or suffers to remain in his duty, 
public-house or place wherein he carries on his business any constable during 
any part of the time appointed for his being on duty, unless for the purpose 
of quelling any disturbance or restoring order, shall, for every such offence, 
be Hable to a penalty not exceeding twenty shillings (a). 

(a) A similar clause is contained in the Licensing (Consolidation) Act, 1910, s. 78 (9 
H^buiy’s Statutes 1029), as to which see MuBins v. Collins (1874), L. R. 9 Q. B. 292 ; 

38 J. P. 629 ; 30 Digest 92, 70S ; Somerset v. Sart (1884), 12 Q. B. D. 360 ; 48 J, R 327 ; 

25 Digest 431, 304 ; Mewman v. Joma (1886), 17 Q. B- D. 132 ; 50 J. P. 373 ; Sherras v. 

De Rutzen, [1895] 1 Q. B. 918 ; 59 J. P. 440 ; 30 Digest 92, 709. 

35. Every person keeping any house, shop, room, or other place of public Penalty on 

resort, within the limits of the special Act, for the sale or consumption of etc. 

refreshments of any kind, who knowingly suffers common prostitutes or ^bora^ng 
reputed thieves to assemble at and continue in his premises shall, for every 

such offence, he liable to a penalty not exceeding five pounds (a). 

(a) See s. 76 of the Licensing (Consolidation) Act, 1910 (9 Halsbury’s Statutes 1028), 
and s. 10 of the Prevention of Crknes Act, 1871 (4 Halabury’s Statutes 675). The keeper 
of a licensed alehouse is not exempt &om ihe operation of this clause {Cole v. CouUon ( 18&)), 

2 R. & E. 696 ; 24 J. P. 696 ; 30 Digest 93, 775), It is not unlswftd to supply prostitutes, 
etc., with refreshments, nor does the mere doing so amount to permitting them to assemble. 
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The Town Police Clauses Act, 1847 . 


Note to 
Section 35. 


Penalty on 
persona keeping 
places for bear- 
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fighting, etc. 


Eachiey 

cartiaces^ 


Commissioners 
may license 
hackney 
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See Oreuj v. Bendeno (1858), E. B. & E. 133 ; 27 L. J. M. C, 294 ; Purkis v, Huxtabk 
(1859), 1 E. & E. 780 ; 28 L. J. M. 0. 221 ; 33 Digest 419, 1303 ; Whitfield v. Bainhridge 
(1866), 30 J. P. 644 ; 30 Digest 93, 718 ; Parker v. Green (1862), 2 B. & S. 299 ; 26 J. P. 
247; 30 Digest 93, 714; Belasco v. Hannant (1862), 3 B. & S. 13 ; 26 J. P. 823 ; 30 Digest 
93, 712; WUson v. Stewart (1863), 3 B. & S. 913; 27 J. P. 661 ; 30 Digest 93, 116; 
OoleY. OouUon{mO), 2 E. & E. 695; 24 J. P. 596; 30 Digest 93, 715; Allen v. White- 
head, [1930] 1 K. B. 211 ; 94 J. P. 17 ; Digest Supp. A meeting to get up a subscription 
for a conyicted thief’s family, several thieves being in the company, is an assembly of 
thieves such as is forbidden by the Prevention of Crimes Act, 1871, s. 10, and presumably 
by this section {Marshall v. Fox (1871), L. R. 6 Q. B. 370; 35 J. P. 631 ; 30 Digest 92, 710), 

36, Every person who within the limits of the special Act keeps or uses or acts 
in the management of any house, room, pit, or other place, for the purpose 
of fighting, baiting, or worrying any animal shall be liable to a penalty of 
not more than five pounds, or, in the discretion of the justices before whom lie 
is convicted, to imprisonment, with or without hard labour, for a time not 
exceeding one month; and the commissioners may, hy order in writing, 
authorise the superintendent constable, with such constables as he thinks 
necessary, to enter any premises kept or used for any of the purposes aforesaid, 
and take into custody all persons found therein without lawful excuse, and 
every person so found shall he liable to a penalty not exceeding five shillings, 
and a conviction for this offence shall not exempt the owner, keeper, or 
manager of any such house, room, pit, or place from any penal consequence 
to which he is liable for the nuisance thereby occasioned (a). 

(a) See, generally, as to cruelty to animals, the Protection of Animals Act, 1911, as 
amended iDy the Protection of Animals (Amendment) Act, 1927 ( 1 Halabury’s Statutes 389) ; 
and as to “ baiting,” see Pitts v. Millar (1874), L. R. 9 Q. B. 380 ; 38 J. P. 615 ; 2 Digest 
287, 585, 

And with respect to hackney carriages, be it enacted as follows (a) : 

{a) See also as to tramcars and their drivers, conductors, etc., the Tramways Act, 1870, 
a. 48, ^ost, p. 4298. The provisions of this part of the Act, as contained in ss. 37, 40—52, 
54. 58, 60 — 67, were applied to omnibuses by the Town Police Clauses Act, 1889, s. 4, •post, 
p. 4785, but the provisions of the latter Act were repealed so far as they relate to public 
service vehicles by the Road Traffic Act, 1930, and it is doubtful how far they now have 
effect (see notes at p. 4784). By the P. H. A., 1925, s. 76, V'ol. 'W.^post, the sections 
above mentioned of this Act apply also to hackney carriages standing or plying for hire at 
a railway station or on railway premises, other than carriages belonging to or used by rail- 
way companies for conveying passengers or their luggage, but the whole of this group of 
sections were repealed as regards public service vehicles by the Eoad Traffic Act, 1930. 
The net effect is that the sections continue to apply to hackney carriages and to omnibuses 
in so far as these are not public service vehicles within the definition in s. 121 of the Act 
of 1930, V’ol. V., post, i,e,, broadly to horse-drawn vehicles and trolley vehicles. 

See also, as to haelmey carriages, s. 11 of the Roads Act, 1920, VoL V., post. 

37. The commissioners may from time to time license (a) to ply for hire 
within the prescribed distance (6), or if no distance is prescribed, within 
five miles from the general post office of the city, town, or place to which the 
special Act refers, (which in that case shall be deemed the prescribed distance,) 
such number of hackney coaches or carriages of any kind or description (c) 
adapted to the carriage of persons as they think fit. 

(a) The possession of a revenue licence to let horses and carriages under the Stage 
Carriages Act, 1832 (19 Ealsbury’s Statutes 19), was held not to supersede the necessity 
of the proprietor of a hackney carriage having a licence under this Act {Buckle v. Wrightson 
(1864), 5 B. & S. 854 ; 29 J. P. 326 ; 42 Digest 851, 64). The local authority may require 
an applicant for a licence to attend in person {Banton v. Davies (1891), 56 J. P. 294 ; 66 
L. T. 192 ; 42 Digest 852, 67). The local authority have a discretion to refuse the licence 
(see Ex parte Mitcham (1864), 6 B. & S. 685 ; 28 J. P. 438 ; 42 Digest 857, 110), but 
an applicant to whom a licence is refused can appeal to quarter sessions : vide s. 7 of the 
P. H, A. A. Act, 1890, post, p. 4804 ; JR. v. Essex JJ Fx parte Barking U. D. 0., post, p. 4461. 
Purther mandamus will issue if the discretion of the local authority is not exercised 
judicially {B. v. Barry U. D. C. (1900), 16 T. L. R. 565 ; 42 Digest 856, 95 ; R. v. Brighton 
Corporation, Bx parte Phos. Tilling, Ltd. (1916), 80 J. P. 219 ; 85 L. J. K. B. 1552; 42 
Digest 856, 97). Upon application for an omnibus licence, it was held that the fares to be 
charged could not be taken into consideration (R. v. Farnbarovjgh U. D. G., Ex parte 
Aldershot District Traction Co., Ltd., [1920] 1 K. B. 234 ; S3 T. P. 290 ; 42 Digest 857, 100); 
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semble^ however, this was because in the T, P. C. Act, 1889, 3305 ^, p. 4784, parliament had Note tO 
manifested an intention of leaving the fares to he settled hj supply and demand. With Section 37. 

regard to hackney carriages, there is power in s. 68 of the present Act, post, p. 4246, to 

fix fares hy byelaw, and it is submitted therefore that an attempt to do so by licence would 
be improper iu case of a hackney carriage, equally as in case of an omnibus, the Famborough 
Case was reviewed in a case under s. 14 (3) of the Roads Act, 1920 (since partially repealed) 
and the Minister of Transport was held entitled upon appeal to take the question of fares 
into consideration (iZ. v. Minister of Transport, Ex parte H, C. Motor Works, Ltd,, 

[1927] 2 K, B, 401 ; 91 J. P. 83 ; 42 Digest 857, 101). In that case Talbot, J., expressed 
the view that the decision in the Farriborough Case, supra, only decided that an authority 
cannot in dealing Huth licences do that indirectly which it cannot do directly, viz., fix the 
fares to he charged by omnibuses. In R. v. Bradford Corporation, Ex parte Minister of 
TranspcH, [1926] 90 J. P. 140 ; 135 L. T. 227 ; 42 Digest 856, 99, it was held that condi- 
tions ndght he attached to the grant of a license under this section. But as to the metro- 
polis, see R. V. Metropolitan Police Commissioner, Ex parte EoUoway, [1911] 2 K. B. 1131 ; 

75 J. P. 490 ; 42 Digest 857, 108, a decision which overrules R. v. Metropolitan Police 
Commissioner, Ex parte Pearce (1910), 75 J. P. 85 ; 80 L. J. K. B. 223 ; 42 Digest 857, 107. 

In the case of R, v. Metropolitan Police Commissioner, Ex parte Randall (1911), 75 J. P. 

486 ; 27 T. L. B. 505 ; 42 Digest 857, 109, the court followed R. v. Metropolitan Police 
Commissioner, Ex parte Pearce, supra, which had not at that time been overruled. As to 
omnibuses withiu the Xondon Traffic Area, see the London Traffic Act, 1924, and the 
London Passenger Transport Act, 1933, Yol. V., post. As to the discretion of the 
licensing authority where they have themselves a competing tramway, see R. v. Blackpool 
Corporation (1899), 63 J. P. 787 ; 21 M. G. 0. 572. Where a licensing authority granted a 
licence to a taxi which exceeded the dimensions allowed by the byelaws, it was held that 
the authority had exceeded their jurisdiction {R. {Ex parte Sloan) v. Belfast Corporation 
(1923), 57 1. L. T. 71). 

(6) That is, within the urban district. See s. 171 of the P. H. A., 1875. 

(c) As to tramcars, see the Tramways Act, 1870, s. 48, post, p. 4298, and Blackpool and 
Fleetwood Tramroad Co. v. Bailey, [1920] 1 K. B. 380 ; 84 J. P. 1 ; 42 Digest 853, 75 ; 
and, as to omnibuses, see the Town Police Clauses Act, 1889, s, 4 (1), and note, post, 
p, 4785. A carriage similar to a tramear and used to carry passengers at separate fares 
over a light railway by virtue of Provisional Orders made under the Light Railways Act, 

1896, is not a haclmey carriage within the meaning of the Town Police Clauses Act, 1847 
( Yorkshire ( Woollen District) Electric Tramways, Ltd. v. Mlis, [1905] 1 K. B. 396 ; 69 J. P. 

67 ; 42 Digest 853, 74). 

38. Every wheeled carriage, whatever may be its form or construction, TOat vehicles 
used in standing or plying for hire in any street within the prescribed dis- 
tance(n), and every carriage standing upon any street within the prescribed carriages, 
distance, having thereon any numbered plate required by this or the special 
Act to be fixed upon a hackney carriage, or having thereon any plate resem- 
bling or intended to resemble any such plate as aforesaid, shall be deemed 
to be a hackney carriage within the meaning of this Act (b) ; and in all 
proceedings at law or otherwise the term “hackney carriage ” shall be sufficient 
to describe any such carriage : Provided always, that no stage coach (c) used 
for the purpose of standing or plying for passengers to be carried for hire at ^ 
separate fares, and duly licensed for that purpose, and having thereon the 
proper numbered plates required by law to be placed on such stage coaches, 
shall be deemed to he a hackney carriage within the meaning of this Act (d). 

(a) A hackney carriage while on the premises of a railway company, by their leave for 
the accommodation of passengers by their trains, is not plying for hke in a street / the 
stations are private property {Case v. Storey (1869), L. R. 4 tS. 319 ; 33 J. P. 479 ; 42 
Digest 859, ; and see Bede v. Digby ( 1879), 27 W. R- 884 ; 38 Digest 344, 527). But the 
dictum of Kellv, C.B., ia that case, that they were not theu plying for hire in that they 
were not at the disposal of the public, was not followed in Clarke v. Stanford (1871), L. R. 

6 Q. B. 357 ; 35 L P. 662 ; 42 Digest 853, 77 ; and in AUen v. Twnbridge (1871), L. R. 6 
C. P. 481 ; 35 J. P. 695 ; 42 Digest 853, 78, it was held that a brougham, the owner of 
which, by a^eement with a railway company, attended at their station to await the 
arrival of trains for the conveyance of any passenger who chose to use it, and whose driver 
solicited passengers, was a hackney carriage plying for Mre., And see Foinett v. Clark 
(1877), 41 J. P. 359 ; 42 Digest 854, 80. These conflicting decisions are now resolved by 
the P. EL A., 1925, s. 76, referred to in note (a), ante, p. 4236. Where the owner of omni- 
buses being refused a licence ran them r^ularly over the route for the use of the public 
free of charge, but with a box in each omnibus for voluntary contributions, the conductor 
being ready to give change if asked, it was held that the omnibuses were playing for hire 
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(OocJc6 V. Mayner (1893), 58 J. P. 104 ; 70 L. T. 403 ; 42 Digest 855, ST). Plying for hire 
in an open unenclosed piece of private ground to which the public have access, but oyer 
which there is no public right of way, is not plying for hire in a street {Skinner v. Usher 
(1872), L. R. 7 Q. B. 423 ; 36 J. P. 693 ; 42 Digest 861, 139). A piece of ground adjoining 
a railway station, and belonging to the company, metalled and separated frona the street 
only by a gutter, was used as an approach to the station. Private carriages were allowed 
to stand there, but no hackney carriages, except those of the appellant, who had, by agree- 
ment with the company, the sole right of standing carriages there : — Held, that the plying 
for hire there was not plying for hire in a street (Curtis v. Mmbery (1872), L. R. 7 Ex. 369 ; 
42 Digest 856, 93). In the city of E. was a square in front of a hotel, unenclosed, and where 
the public could pass fi^eely, except when the hotel keeper’s carriages stood there. The 
square was let with the hotel, and was used for the hotel cabs when plying for hire : — Held, 
that the square was part of the street (Marks v. Ford (1880), 46 J. P. 157 ; 42 Digest 861, 
140). The words “ used in standing or plying for hire ” indicate the period of time during 
which a carriage is to be deemed a hackney carriage, and are not limited to the period during 
which it is actually standing or plying for hire in a street. Therefore, in executing a booked 
order, even if the number plate is covered up, the carriage does not cease to be a hackney 
carriage within the meaning of the Act, and the byelaws under s. 68 are still applicable to 
it (Hawkins v. Hdwards, [1901] 2 K. B. 169 ; 65 J. P. 423 ; 42 Digest 862, 143). In a case 
under the Metropolitan Public Carriage Act, 1869 (19 Hals bury ’s Statutes 163), it was heU 
that a charabanc which picked up in public streets only passengers who had previously 
booked seats and paid for tickets at a booking-office was not plying for hire in a particular 
street in which passengers were waiting (Sales v. Lake, [1922] 1 K. B, 553 ; 86 J. P. 80; 
42 Digest 855, 90). Where, however, a charabanc picked up passengers who booked seats 
at a stopping place after the charabanc had left its starting point, but before its arrival 
at the stopping place, it was held to be plying for hire (Greyhoimd Motors, Ltd. v. Lambert, 
[1928] 1 K. B. 322 ; 91 J. P. 198 ; 42 Digest 855, 91). 

Where return tickets were issued outside the prescribed distance which entitled the 
holders to return on any bus belonging to a member of an association of omnibus pro- 
prietors from within the prescribed distance, an omnibus picking up the holders of such 
tickets within the prescribed distance was held to be plying for hire (Armstrcmg v. Ogh, 
[1926] 2 K. B. 438 ; 90 J. P. 146 ; 42 Digest 854, 85). Whore, however, the return ticket 
was available only on any bus belonging to the company by whom the ticket was issued, 
the case was held to fall within Sales v. Lake, supra, and the bus was held not to be plying for 
hire (Leonard v. Western Sewices, Ltd., [1927] 1 K. B. 702 ; 91J. P. 18 ; 42 Digest 854, 86), 
All these eases were considered and explained in Griffin v. Qrey Ooaehes, Ltd. (1928), 93 
,T. P. 61 ; 27 L. G. R. 39 ; 42 Digest 865, 9Z. In that case it was held that a charabanc 
was plying for hire where tickets were puchased at a booking office prior to the arrival of 
the vehicle, but at the time of such booking the proprietors had a vehicle available and by 
means of advertisements at the booking office solicited persons to ride in the vehicle. See 
also Att.’Qen. v. Sharp (1929), 45 T, L. R. 628 ; 27 L. G. R, 764 ; Digest Supp. 

(6) As to what is a hackney carriage apart from any statutory deSnition, see Bateson y. 
Oddy (1874), 38 J. P. 598 ; 43 L. J. M. C, 131 ; 42 Digest 863, 79. 

(c) As to what is a stage coach, see M. v. Huscoe (1838), 8 Ad. & El. 386 ; 42 Digest 851, 
56 ; Oraik v. Wood, [1921] S. C. (J.) 27 ; 42 Digest 851, $9 i. Reference may also be made 
to Dennis v. Miles, [1924] 2 K- B. 399 ; 88 J. P- 105 ; 42 Digest 868, 115 ; Smith v. Maokin- 
U>sh, [1926] S. 0. (J.) 15; 42 Digest 851, 56iii Kirkby v. Min% [1929] 2 K. B. 165; 
93 J. P. 176 ; Digest Supp ; and M^Kee v. Weir, [1929] S. 0. (J.) 14 ; Digest Supp. 

(d) The proviso was held to apply to an omnibus (Cousins v. Stockbridge (1865), 30 J. P. 
166). The licence here referred to was an excise licence, now abolished by the Revenue 
Act, 1869. But though no licence can now be obtained the law officers of the Crown 
had advised that the exemption remained. But see now the provisions of the Town 
Police Clauses Act, 1889, post, p. 4784. An ordinary omnibus ruming along a fixed route 
was held to be a hackney carriage within the meaning of the Customs and Inland Revenue 
Act, 1888, s. 4 (16 Halsbury’s Statutes 577) (Hickman v. Birch ('1889), 24 Q. B. D. 172; 
64 J. P. 406 ; 39 Digest 240, 146). 

39< For every such licence there shall be paid to the clerk of the commis' 
sioners, or other person appointed by them to receive the same, such sum as 
the commissioners direct, not exceeding five shillings (a). 

(a) No fee is now payable in respect of the licensing of any vehicle (other than a tram- 
car to any county council, local or police authority (s. 14 (1), Roads Act, 1920, Yol. V.» 
and 19 Halsbury’s Statutes 98. As to the excise duty payable for hackney carriage 
licences, see Customs and Inland Revenue Act, 1884, s. 3 (now revoked). 

40* Before any such licence is granted a requisition for the same, in such . 
form as the commissioners from time to time provide for that purpose, shall 
be made and signed by the proprietor or one of the proprietors of the hackney 
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carriage (a) in respect of which such licence is applied for ; and in everj Section 40, 

such requisition shall be trulj stated the name and surname and place of 

abode of the person applying for such licence, and of every proprietor or part 
proprietor of such carriage, or person concerned, either solely or in partner- 
ship with any other person, in the keeping, employing, or letting to hire of 
such carriage ; and any person who, on applying for such licence, states in in reqiiisitioiu’ 
such requisition the name of any person who is not a proprietor or part 
proprietor of such carriage, or who is not concerned as aforesaid in the 
keeping, employing, or letting to hire of such carriage, and also any person 
who wilfully omits to specify truly in such requisition as aforesaid the name 
of any person who is a proprietor or part proprietor of such carriage, or who 
is concerned as aforesaid in the keeping, employing, or letting to hire of such 
carriage, shall be liable to a penalty not exceeding ten pounds. 

(a) This includes a tramcar (see the Tramways Act, 1870, s. 48, p. 4298), and an 
omnibufi (Town Police Clauses Act, 1889, s. 4 (l),posf, p. 4785), but not a light railway car, 
see note (c), ayite, p. 4237. As to the liability of the registered proprietor of a hackney 
carriage for the negligence of the driver, see Bygraves v. DicJcer. [1923] 2 K. B. 585 ; 129 
L. tTIsS ; 34 35, 120. 

41. In every such licence shall be specified the name and surname and What sh£^ be 
place of abode of every person who is a proprietor or part proprietor of the 
hackney carriage in respect of which such licence is granted, or who is con- 
cerned, either solely or in partnership with any other person, in the keeping, 
employing, or letting to hire of any such carriage, and also the number of 

such licence which shall correspond with the number to be painted or marked 
on the plates to be fixed on such carriage, together with such other particulars 
as the commissioners think fit. 

42. Every licence shall be made out by the clerk of the commissioners, Licences to be 
and duly entered in a book to be provided by him for that purpose ; and 

in such book shall he contained columns or places for entries to be made 
of every offence committed by any proprietor or driver or person attending 
such carriage ; and any pei-son may at any reasonable time inspect such 
book, without fee or reward. 

43. Every licence so to be granted shall be under the common seal of the Licence to be in 
commissioners, if incorporate, or, if not incorporated, shall be signed by 

two or more of the commissioners, and shall not include more than one 
carriage so licensed, and shall be in force for one year only from the day of 
the date of such licence, or until the next general licensing meeting, in case 
any general licensing day he appointed by the commissioners (a). 

(a) The licence may be for less than a year (Town Police Clauses Act, 1889, s. 5, post, 
p. 4785). 

44. So often as any person named in any such licence as the proprietor Notice to be 
or one of the proprietors, or as being concerned, either solely or in partner- moprie^rs of 
ship with any person, in the keeping (a), employing, or letting to hire of any hactoey 
such carriage, changes his place of abode, be shall, within seven days next of 
after such change, give notice thereof in writing, signed by him, to the com- ^tod©. 
missioners, specifying in such notice his new place of abode ; and be shall 

at the same time produce such licence at the ofi&ce of the commissioners, 
who shall by their clerk or some other officer, endorse thereon and sign a 
memorandum specifying the particulars of such change ; and any person 
named in any such licence as aforesaid as the proprietor, or one of the pro- 
prietors, of any hackney carriage, or as being concerned as aforesaid, who 
changes his place of abode and neglects or wilfnlly omits to give notice of 
such change, or to produce such licence in order that such memorandum as 
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Section 44. aforesaid may Le endorsed thereon, within the time and in the manner 

limited and directed by this or the special Act, shall be liable to a penalty 

not exceeding forty shillings. 

(a) For the meaning of this word as used in the Revenue Act, 1869, s. 27 ( 16 Halshury’s 
Statutes 251), see London G. C. v. Fairbanks [1911] 2 K. B. 32 ; 75 J. P. 356 ; 39 Digest 
239, m 

Penalty for 45. If the proprietor or part proprietor of any carriage, or any person 
^thout^a concerned as aforesaid, permits the same to be used as a hackney carriage 

licLce.^ plying for hire within the prescribed distance without having obtained a 
licence as aforesaid for such carriage, or during the time that such licence 
is suspended as hereinafter provided, or if any person be found driving, 
standing, or plying for hire with any carriage within the prescribed distance 
for which such licence as aforesaid has not been previously obtained, or without 
having the number of such carriage corresponding with the number of the 
licence openly displayed on such carriage, every such person so offending shall 
for every such offence be liable to a penalty not exceeding forty shillings (a). 

(a) Proceedings for a penalty under this section must he instituted in accordance with 
s. 251 of the P. H. A,, 1875, the operation of which has been saved as regards Acts directed 
to be construed with the 1875 Act (see ante, p. 728). The director of a rival omnibus 
company is not a “ person aggrieved ” within that section so as to be able to institute 
proceedings for a penalty under the section in the test in relation to the bus of another 
company {Sheffield Corf oration v. Kitson, [1929] 2 K. B. 322 ; 93 J. P. 135 ; Digest Supp.). 
A person plying for hire with a licensed carriage cannot be convicted if in the course of such 
plying for hire he obtains a private contract for the hire of an unlicensed carriage [Cavill y. 
Amos (1900), 64 J. P. 309 ; 42 Digest 855, 89). 

A railway company provided a cab-stand upon a piece of ground which was their 
private property subject to a public right of footway alongside it which was metalled and 
paved like an ordinary street, and formed the side approach to one of their stations 
Held (1) that the piece of ground was not a “ street ” within the meaning of s. 3 of this 
Act ; and (2) that the driver of a carriage for which a licence had not been obtained by 
standing for hire upon the cab-stand, which was within the district, committed no offence 
against the latter part of s. 45 {Jones v. Short (1900), 64 J. P. 247 ; 69 L. J. Q. B. 473 ; 26 
Digest 274, 127). See now, however, s. 76 of the P. H. A., 1925, Vol. V., and 13 Ealshury’s 
Statutes 1150, referred to in note (a), ante, p. 4236. 

It was provided in a local Act that if the driver of any haclcney carriage “ shall be found 
standing or plying for hire ” within the limits of the Act without a licence he should he liable 
to a penalty. There was no definition of “ hackney carriage ’ ’ in the Act. It was held that 
the words “ hackney carriage ” must be taken to mean a carriage exposed for hire to the 
public, whether standing in the public street or in a private yard {JBateson v. Oddy (1874), 
38 J. P. 598 ; 43 L. J. M. C. 131 ; 42 Digest 853, 79). This case was cited in Jones y. 
Short, m;pra. 

Under the Town Police Clauses Act, 1889, an omnibus becomes a hackney carriage 
for any of the purposes of this Act, and an omnibus plying for hire within the prescribe 
limits without a licence is within this section, although it does not stand or ply for hire 
in a street {Birmingham and Midland Motor Omnibus Co. v. Thomjpson, [1918] 2 K. B. 105 j 
82 J. P. 213 J 42 Digest 853, 76 ; Crack v. Holt (1927), 91 J. P. 36 ; 25 L. G. R. 114 ; 42 
Digest 854, 82). See also Sales v. Lake and other cases cited in note (a) to s. 38, ante, 
p. 4237. 

A carriage similar to a tramcar and used to carry passengers at separate fares over a 
light railway by virtue of Provisional Orders made under the Light Railways Act, 1896, 
is not a hackney carriage Yrithin the meaning of this section ( Yorkshire {Woollen Bistrid) 
Electric Tramways, Ltd. v. Ellis, [1906] 1 K. B. 396 ; 69 J. P. 67 ; 42 Digest 853, 7d). See 
also the Town Police Clauses Act, 1889, s. 3, g)ost, p. 4784. 


^^ttiout first person shall act as driver (a) of any hackney carriage licensed 

a™' in pursuance o£ this or the special Act to ply for hire within the prescribed 
licence. distance without first obtaining a licence from the commissioners, which 

licence shaE he registered by the clerk to the commissioners, and a fee of 
one shilling shall he paid for the same j and every such licence shall be m 
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force until the same is revoked, except during the time that the same may Section 4<6, 
he suspended as after mentioned (fe). 

(a) TMs includes the conductor of a tramcar (Tramways Act, 1870, s. 48, post, p. 4298), 
and of an omnibus (Town Police Clauses Act, 1889, s. 4 (2), post, p. 4785). 

(5) The licence of tlie driver is only to be in force for one year. See P. H. A. , 1 875, s. 171, 
post. The local authority have a discretion as to granting a licence which must be properly 
exercised {B. v. Barry D. C. (1900), 16 T. L. R. 565 ; 42 Digest 856, 96). And they may 
require applicants to attend in person (Ban ton v. Davies, ante, p. 4236). There is the same 
right to appeal under this section as under s. 37 ; vide note (a) thereon, arde, p. 4236. 

47. If any person acts as such driver (a) as aforesaid without having penalty on 
obtained such licence, or during the time that his licence is suspended, or 
if he lend or part with his licence, except to the proprietor of the hackney or proprietors ’ 
carriage, or if the proprietor of any such hackney carriage employ any person 
as the driver thereof who has not obtained such licence, or during the time drivers, 
that his licence is suspended, as hereinafter provided, every such driver and 
every such proprietor shall for every such offence respectively be liable to a 
penalty not exceeding twenty shillings. 

(a) See note {a), to s. 46, supra. 


48. In every case in which the proprietor of any such hackney carriage proprietor to 
permits or employs any licensed person to act as the driver thereof, such 
proprietor shall cause to he delivered to him, and shall retain in his possession, to produce the 
the licence of such driver, while such driver remains in his employ ; and in 
all cases of complaint, where the proprietor of a hackney carriage is summoned complaint, 
to attend before a justice, or to produce the driver, the proprietor so summoned 
shall also produce the licence of such driver, if he he then in his employ ; 
and if any driver complained of be adjudged guilty of the offence alleged 
against him, such justice shall make an endorsement upon the licence of such 
driver, stating the nature of the offence and the amount of the penalty 
inflicted ; and if any such proprietor neglect to have delivered to him and to 
retain in his possession the Licence of any driver while such driver remains in 
his employ, or if he refuse or neglect to produce such licence as aforesaid, 
such proprietor shall for every such offence be liable to a penalty not exceeding 
forty shillings (a). 

(a) In a case under tbe Metropolitan Public Carriage Act, 1869, it was held, that the 
entry of a person’s name as “ proprietor ” on the register of licences was not conclusive 
evidence that such person was the owner of a taxicab {Kemp v. MisJuz, [1918] 1 K. B, 228 ; 

82 J. P. 81 ; 42 Digest 858, III). As to the liability of the registered proprietor for the 
negligence of a driver, see Bygraves v. Dicker, [1923] 2 K. B. 585 ; 129 L. T. 688 ; 34 Digest 
35, m. 


49. When any driver (a) leaves the service of the proprietor by whom he Proprietor to 
is employed without having been guilty of any misconduct, such proprietor 
shall forthwith return to such driver the licence belonging to him (6) ; but except in case 
if such driver have been guilty of any misconduct, the proprietor shall not 
return his licence, hut shall give him notice of the complaint which he intends 
to prefer against him, and shall forthwith summon such driver to appear 
before any justice to answer the said complaint ; and such justice, having 
the necessary parties before him, shall inquire into and determine the matter 
of complaint, and if upon inquiry it appear that the licence of such driver 
has been improperly withheld, such justice shall direct the immediate 
re-delivery of such licence, and award such sum of money as he thinks proper 
to be paid by such proprietor to such driver by way of compensation. 

{€,) See note (a) to s. 46, supra, 

(^) As to marMng the licence, see Eurrdl v. Ellis (1845), 2 C. B. 265 ; 15 L. J. C. P. 18 ; 

42 Digest 852, 69 ; Sogers v. Macuamara ( 1853), 14 C. B. 27 ; 23 D. J. C. P- 1 ; 42 Digest 852, 

76 ; Norris v. Birch, [1895] 1 Q. B, 639 ; 42 Digest 852, 73. 


SO. The commissioners may, upon the conviction for the second time of &evocation 
the proprietor or driver (a) of any such hackney carriage for any offence licences of 
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under the provisions of this or the special Act, with respect to hackney 
carriages, or any byelaw made in pursuance thereof, suspend or revoke, as 
they deem right, the licence of any such proprietor or driver. 

{d) This includes the conductor of a tramcar (Tramway Act, X870, s. 48, p. 4298) 
and of an omnibus (Town Police Clauses Act, 1889, s. 4 (2), post, p. 4785). 

5L No hackney carriage (a) shall he used or employed or let to hire, or 
shall stand or ply for hire, within the prescribed distance, unless the number 
of persons to be carried by such hackney carriage, in words at length, and in 
form following, (that is to say,) “ To carry persons,” be painted on 

a plate placed on some conspicuous place on the outside of such carriage, 
and in legible letters, so as to be clearly distinguishable from the colour of 
the ground whereon the same are painted, one inch in length, and of a pro- 
portionate breadth ; and the driver (b) of any such hackney carriage shall 
not be required to carry in or by such hackney carriage a greater number of 
persons than the number painted thereon. 

(a) See note [a) to s. 40, ante, p. 4239, and Black v. Neilson, cited in the note to s. 34 of 
the Tramways Act, 1870, post, p. 4288. 

(d) See note (a) to s. 50, sxipra. 

52. If the proprietor of any hackney carriage permit the same bo be used, 
employed, or let to hire, or if any person stand or ply for hire with such 
carriage, without having the number of persons to be carried thereby painted 
and exhibited in manner aforesaid, or if the driver (a) of any such hackney 
carriage i^efuse, when required by the hirer thereof, to carry in or by such 
hackney carriage the number of persons painted thereon, or any less number, 
every proprietor or driver so offending shall be liable to a penalty not exceeding 
forty shillings. 

(a) See note (a) to s. 50, supra. 

53. A driver of a hackney carriage standing at any of the stands for 
hackney carriages appointed by the commissioners, or in any street, who 
refuses or neglects, without reasonable excuse (a), to drive such carriage to 
any place (6) within the prescribed distance, or the distance to be appointed 
by any byelaw of the commissioners, not exceeding the prescribed distance, 
to which he is directed to drive by the person hiring or wishing to hire 
such carriage (c), shall for every such offence he liable to a penalty not 
exceeding forty shillings. 

(a) The driver may refuse to carry persons suffering from a notifiable disea se. See tfie 
P. H. A, 1936, s. 160, ante, p. 427. 

(b) Place here means any place to whick the driver can get admittance, althougk it is 
private property (Mx parte Kippins, [1897] 1 Q. H. 1 ; 60 J. P. 791 ; 42 Digest 

(c) These words were held to include a chauffeur in the employ of a motor-car proprietor 
who requested the driver of a hackney carriage to execute an order which, had been given 
to him, but which he could not fulfil {SMpherdT. Haek {1917), 81 J. P. 210 ; 42 Digest 869, 

m). 

54. If the proprietor or driver of any such hackney carriage (a), or if any 
other person on his behalf, agree beforehand with any person hiring sucfi 
hackney carriage to take for any job a sum less than the fare (h) allowed hy 
this or the special Act, or any byelaw made thereunder, such proprietor or 
driver shall be liable to a penalty not exceeding forty shillings if he exact 
or demand for such job more than the fare so agreed upon. 

(a) As to omnibuses and conductors of omnibuses, see Town Police Clauses Act, 1889, 
s. 4 (1), (2), postf p. 4785. 

{b) As to omnibus fares, see Town Police Clauses Act, 1889, s. 4 (3), post. p. 4780. 

55. No agreement whatever made with the driver, or with any persoa 
having or pretending to have the care of any such, hackney carriage, for tiio 
payment of more than the fare allowed by any byelaw made under this or 
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the special Act, shall be binding on the person making the same ; and any Section 55. 

such person may, notw-ithstanding such agreement, refuse, on discharging 

such hackney carriage, to pay any sum beyond the fare allowed as afore- 
said : and if any person actually pay to the driver of any such hackney 
carriage, whether in pursuance of any such agreement or otherwise, any sum 
exceeding the fare to which such driver was entitled, the person paying the 
same shall be entitled, on complaint made against such driver before any 
justice of the peace, to recover back the sum paid beyond the proper fare, 
and moreover such driver shall he liable to a penalty for such exaction not 
exceeding the sum of forty shillings ; and in default of the repayment by such 
driver of such excess of fare, or of payment of the said penalty, such justice 
shall forthwith commit such driver to prison, there to remain for any time not 
exceeding one month, unless the said excess of fare and the said penalty be 
sooner paid. 

56 . If the proprietor or driver of any such hackney carriage, or if any Agreements to 

other person on his behalf, agree with any person to carry in or by such 
hackney carriage persons not exceeding in number the number so painted * 

on such carriage as aforesaid, for a distance to be in the discretion of such 
proprietor or driver, and for a sum agreed upon, such proprietor or driver 

shall be liable to a penalty not exceeding forty shillings if the distance which 
he carries such persons he under that to which they were entitled to be 
carried for the sum so agreed upon, according to the fare allowed by this 
or the special Act, or any byelaw made in pursuance thereof. 

57 . When any hackney carriage is hired and taken to any place, and Deposit, to be 

the driver thereof is required by the hirer there to wait with such hackney 
carriage, such driver may demand and receive from such hirer his fare for ^ 

driving to such place, and also a sum equal to the fare of such carriage for 

the period, as a deposit over and above such fare, during which he is required 
to wait as aforesaid, or if no fare for time be fixed by the byelaws, then the 
sum of one shilling and sixpence for every half hour during which he is, so 
required to wait, which deposit shall be accounted for by such driver when 
such hackney carriage is finally discharged by such hirer j and if any such 
driver who has received any such deposit as aforesaid refuses to wait as 
aforesaid, or goes away, or permits such hackney carriage to be driven or 
taken away without the consent of such hirer, before the expiration of the 
time for which such deposit was made, or if such driver on the final discharge 
of such hackney* carriage refuse duly to account for such deposit, every such 
driver so offending shall be liable to a penalty not exceeding forty shillings (a).' 

[a) Th.ere is no summary remedy outside the metropolis similar to the London Cab Act, 

1896 (19 Halsbury’s Statutes 168), for what is called “ bilking ” a cabman. 

58 . Every proprietor or driver of any such hackney carriage (a) who is penal^ on 
convicted of taking as a fare (h) a greater sum than is authorised by any 

byelaw (c) made under this or the special Act shall he liable to a penalty not of oWchaiging. 
exceeding forty shillings, and such penalty may be recovered before one 
justice^ and in the conviction of such proprietor or driver an order may 
be included for payment of the sum so overcharged, ovei' and above the 
penalty and costs ; and such overcharge shall he returned to the party 
aggrieved, . . . (d). 

(а) See note (u) to s. 54, antej p. 4242. 

(б) See note (i) to s. 64, ante^ p. 4242. 

(c) A byelaw made under a local Act prescribed fares chargeable by drivers of hackney 
carri^es and distinguished between carriages drawn by one and two horses respectively. 

Special regulations were subsequently made which applied the byelaws and Acts of 
Parliament respecting hackney carriages to motor cabs, and prescribed a scale of charges 
for motor cabe. A driver of a motor cab demanded and was paid the sum registered by 
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Note to iiis taximeter, wkicli was in accordance witli the scale of charges under the regulations. 
Section 58. ^ excess of that under the byelaw. On an appeal by the driver from a conviction 

for breach of the byelaw it was held that the byelaw did not apply to motor cabs and the 

conviction was quashed {Gihson v. Brown (1909), 31 M. C. C. 3). As to the right to charge 
a fare in excess of that authorised by the byelaw where the journey takes the driver outside 
the limits of the special Act, see Ely v. Godfrey (1922), 86 J. P. 82 ; 20 L. G. R. 268 ; 42 
Digest 859, 126. An infant in arms is not a person in respect of whom an extra payment 
for an additional person can be demanded under byelaws {Kemp v. L ubbock, [1920] 1 K. h 
263 ; 83 J. P. 270 ; 42 Digest 860, ISO). 

(d) The remainder of this section permitting the party aggrieved to give evidence ia 
proof of the offence was repealed by the S. L. R. A., 1894, as no longer necessary. 

Penalty for 59. Any proprietor or driver of any such hackney carriage which is hired 
persons^ ride permits or suffers any person to be carried in or upon or about such 

without consent hackney carriage during such hire, without the express consent of the person 
of hirer. hiring the same, shall be liable to a penalty not exceeding twenty shillings. 

No unautho- 60 . person authorised by the proprietor of any hackney carriage to 
act as driver of such carriage shall suffer any other person to act as driver 
of such carriage without the consent of the proprietor thereof ; and no person, 
whether licensed or not, shall act as driver of any such carriage without 
the consent of the proprietor ; and any person so suffering another person 
to act as driver, and any person so acting as driver without such consent as 
aforesaid, shall be liable to a penalty not exceeding forty shillings for every 
such ofifence. 

Penalty on 61 . If the driver or any other person having or pretending to have the 

draSnuLs any such hackney carriage be intoxicated while driving, or if any such 

furious driving driver or other person by wanton and furious driving, or by any other wilful 
misconduct, injure or endanger any person in his life, limbs, or property, be 
shall be liable to a penalty not exceeding five pounds ; and in default of 
payment thereof the justices before whom he is convicted of such offence 
may commit him to prison, there to remain for any time not exceeding two 
months (a). 

(a) See note (a) to s. 54, ante, p. 4242. Persons convicted under s. 61 of being intoxicated 
while driving a hackney carriage may either in addition to or in substitution for any 
other penalty be ordered to enter into a recognisance with or without sureties to be of 
good behaviour under s. 3 of the Licensing Act, 1902 (9 Halsbury’s Statutes 964). 

Penalty in 62. If the driver of any such hackney carriage (a) leave it in any street 

or at any place of public resort or entertainment, whether it be hired or 
*^ubUe without some one proper to take care of it, any constable may drive 
resort ° * away such hackney carriage and deposit it, and the horse or horses harnessed 

thereto, at some neighbouring livery stable or other place of safe custody; and 
such driver shall be liable to a penalty not exceeding twenty shillings for such 
offence ; and in default of payment of the said penalty upon conviction, and 
of the expenses of taking and keeping the said hackney carriage and horse or 
horses, the same, together with the harness belonging thereto, or any of them, 
shall be sold by order of the justice before whom such conviction is made, 
and after deducting from the produce of such sale the amount of the said 
penalty, and of all costs and expenses, as well of the proceedings before such 
justice as of the taking, keeping, and sale of the said hackney carriage, and 
of the said horse or horses and harness, the surplus (if any) of the said produce 
shall be paid to the proprietor of such hackney carriage. 

{a) See note (a) to s. 54, ante, p. 4242. 

Compemation 63 . In every case in which any hurt or damage has been caused to any 
person or property as aforesaid by the driver of any carriage {a) let to hire,^ 
dliver. the justice before whom such driver has been convicted may direct that the 

proprietor of such carriage shall pay such a sum, not exceeding five pounds,,, 
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as appears to the justice a reasonable compeosation for such hurt or damage ; 
and every proprietor who pays any such compensation as aforesaid may 
recover the same from the driver, and such compensation shall be recoverable 
from such proprietor, and by him from such driver, as damages (h\ 

(fit) See note (a) to s. 54, arUe, p. 4244. 

(6) Compensation accepted under this section is a har to a subsequent action for the 
same damage. See WrigM v. London General Omnibus Co. (1877), 2 Q. B. D. 271 ; 41 
J. P. 486 ; 34 Digest 134, 1043, Apart from this provision the proprietor of a cah may be 
responsible for damages caused by the negligence of the driver, the relationship between 
them being generally that of master and servant. See Venables v. Smith 2 Q. B. D. 

279 ; 41 J. P. 551 ; 34 Digest 141, 1102 i Ra-yner y. Mitchell (1877), 2 C. P. D. 357 ; 25 
W. B. 633 ; 34 Digest 140, lOSB ; King v. Spurr (1881), 8 Q. D. B. 104 ; 46 J. P. 198 ; 34 
Digest 35, 116 ; Playle v- Kew (1886), 2 T. L. B. 849 ; 34 Digest 141, 1103 ; King v. London 
Improved Cab Co. (1889), 23 Q. B. D. 281 ; 53 J. P. 788 ; 34 Digest 35, 11 1 ; Keen v. Henry, 
[1894] IQ.B. 292; 58 J. P.262; 34 Digest 141, ildJ; Gates v. Bilk [1902] 2 K.B.SS; 34 
Digest 35, 119 ; Bygraves v. Bicker, [1923] 2 B . B. 585 ; 34 Digest 35, 120. As to the 
master’s responsihihty for the negligence of a volunteer called in to drive in case of emer- 
gency, see Gwilliam v. Twist, [1895] 2 Q. B. 84 ; 59 J. P. 484 ; 34 Digest 142, 1117, or for 
that of a servant not acting within the scope of his authority, e.g., a conductor driving an 
omnibus to its starting place, see Beard v. London, General Omnibus Co., [1900] 2 Q. B. 530 ; 
34 Digest 142, 1113 ; BicJcetis v. Thomas Tilling, Ltd. (1913), 30 T. L. R. 132 ; on appeal, 
[1915] 1 K. B. 644 ; 34 Digest 142, 1114. 

64. Any driver of any hackney carriage (a) who suffers the same to stand 
for hire across any street or alongside of any other hackney carriage, or who 
refuses to give way, if he conveniently can, to any other carriage, or who 
obstructs or hinders the driver of any other carriage in taking up or setting 
down any person into or from such other carriage, or who wrongfully in a 
forcible maimer prevents or endeavours to prevent the driver of any other 
hackney carriage from being hired, shall be liable to a penalty not exceeding 
twenty shill in gs. 

(a) See note (a) to s. 61, ante, p. 4244. 

65. If the driver of any such hackney carriage {a) be summoned or brought 
before any justice to answer any complaint or information touching or con- 
cerning any offence alleged to have been committed by such driver against 
the provisions of this or the special Act, or any byelaw made thereunder, 
and such complaint or information be afterwards withdrawn or quashed or 
dismissed, or if such driver be acquitted of the offence charged against him, 
the said justice, if he think fit, may order the complainant or informant to 
pay to the said driver such compensation for his loss of time in attending the 
said justice touching or concerning such complaint or information as to the 
said justice seems reasonable ; and in default of payment of such compensa- 
tion the said justice may commit such complainant or informant to prison 
for any time not exceeding one month, unless the same shall be sooner paid. 

[a) See note (a) to s. 61, ante, p. 4244. 

66 . If any person refuse to pay on demand to any proprietor or driver of 
any hackney carriage the fare (a) allowed by this or the special Act, or any 
byelaw made thereunder, such fare may, together with costs, be recovered 
before one justice as a penally (h). 

{a} See notes (a) and (b) to s, 64, ante, p. 4242. 

lb) The amount of the fere is recoverable only as a civil debt under ss. 6 and 35 of the 
S. J. A., 1879 (B. V. Kersmll {Torquay JJ.),ll89S] 1 Q.B. 1 ; 59 J. P. 342 ; 42 Digest 859, 
124). 

67. Any person using any hackney carriage (a) plying xmder a licence 
granted by virtue of this or the special Act, who wilfully injures the same, 
shall for dveiy such offence he liable to a pen^ty not exceeding five pounds, 

P.H. — VOL. IV. L 
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Section 67. and shall also pay to the proprietor of such hackney carriage reasonable 

satisfaction for the damage sustained by the same ; and such satisfaction 

shall be ascertained by the justices before whom the conviction takes place, 
and shall be recovered by the same means as the penalty. 

(a) See note (a) to s. 54, ante, p. 4242. 

Byelaws for 68 . The commissioners may from time to time (subject to the restrictions 
of this and the special Act) make byelaws for all or any of the purposes 
carriages. following ; (that is to say,) (a) 

For regulating the conduct of the proprietors and drivers (h) of hackney 
carriages plying within the prescribed distance in their several employ- 
ments (c), and determining whether such drivers shall wear any and 
what badges, and for regulating the hours within which they may 
exercise their calling : 

For regulating the manner in which the number of each carriage, corre- 
sponding with the number of its licence, shall be displayed : 

For regulating the number of persons to be carried by such hackney 
carriages, and in what manner such number is to be shown on such 
carriage, and what number of horses or other animals is to draw the same, 
and the placing of check strings to the carriages, and the holding of the 
same by the driver, and how such hackney carriages are to be furnished 
or provided (d) : 

For fixing the stands (e) of such hackney carriages, and the distance to 
which they may be compelled to take passengers, not exceeding the 
prescribed distance : 

For fixing the rates or fares, as well for time as distance, to be paid for 
such hackney carriages within the prescribed distance, and for securing 
the due publication of such fares (/) : 

For securing the safe custody and re-delivery of any property accidentally 
left in hackney carriages, and fixing the charges to be made in respect 
thereof. 

(а) Model byelaws have been issued from the Ministry of Health under this section. 

(б) A corporation made the following byelaw under a local Act (not requiring confirma- 
tion by a Minister) ; “ The owner of every motor hackney carriage shall have fitted, on 
such caJTiage an efficient lamp solely for the purpose of illuminating the dial of the taxi- 
meter, whenever it is necessary, in such a manner that the amount of fare recorded can 
be clearly seen from the inside of the carriage at all times, and every driver shall see 
that the lamp is properly lighted and adjusted and so hept.*’ On a summons against a 
driver for breach of this byelaw, he was discharged upon the ground that the byelaw was 
invalid for uncertainty and unreasonableness, since it imposed two duties, one on the owner 
and one on the driver : that although the duty on the owner was to fit an efficient lamp for 
illuminatmg the dial “ whenever it was necessary,” these words did not appear in the part 
of the byelaw relating to the driver, and further that the byelaw did not contain adequate 
information as to the driver’s duties. The Divisional Court held that the words “ whenever 
it was necessary ” applied both to the owner and the driver ; that it required the lamp to 
be fitted by the owner and kept alight by the driver ; that it was not unreasonable that 
the light should be solely for the purpose of lighting the dial, and therefore that the byelaw 
was valid {Dunning v. MaJier (1912), 76 J. P. 265 ; 106 L. T. 846 ; 38 Digest 165, lOSy 

(c) A byelaw prohibiting the plying for hire in any street or place within the district 
(except on one of the stands fixed by the local board) was held to be valid though the 
actual locality of the stand was not set out in it. A driver on the sea heach passed a 
stand, and then got off his carriage and took up a fare : — Eeld^ that he had heeu properly 
convicted of a breach of the byelaw (Blackpool L. JB. of Bealth v. Bennett (1859), 4 H. &N. 
127 ; 23 J. P. 198 ; 42 Digest 861, 136), For some years, however, the Local Government 
Board and Ministry of Health have declined to confirm byelaws as to stands and stopping 
places under this power wljoh did not “ fix ” the actual situations, holdiug that, under 
modern conditions of traffic, the owners of vehicles and of adjoining property are alike 
entitled to the opportunity given by s. 184 of the P. H. Act, 1876 (now s. 260 of the 
L. G. Act, 1933, ante, p. 1104), of considering the stands, etc., before they are matfe 
operative — a view supported by the careful provision made by Parliament for antecedent 
publicity when a parking place is fixed under s. 68 of the P. H. Act, 1925, Vol. V., 
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A byelaw proTided that “ a person shall not in any puhHo thoroughfare in the district lfot6 tO 
tout for a hackney carriage.” The respondent stood on a triangular piece of land at a Section 68. 

street comer touting for hackney carriages, having received permission firom the freeholders 

of the land to stand on it for the purpose of his business. The land was always open for 
the public to pass over, and the street (including the piece of land) had been declared a 
public highway. It was held that the fact that the piece of land in q[uestion belonged to 
private peKons did not prevent his act &om being an ofience against the byelaw {BereJiam 
V. mriclchTid (1911), 75 J. P. 300 ; 104 L. T. 820 ; 42 Digest 862, lU). As to loitering, 
see Fairfovl v. Somerville, (1895), 23 B. (Ct. of Sess.) (J. C.) 6 ; Mur]phy v. Neilaon (1901), 

3 F. (Ct. of Sess.) 77. The following byelaw was held not to be ultra vires under similar 
words in the Edinburgh Municipal and Police Act, 1879, viz., “ the driver of a hackney 
carriage shall not stand with the same longer than is necessary for taking up or setting 
down passengers on any part of the public streets not allowed as a hackney carriage 
stand except at the dismissal of theatres, assemblies, public meetings, and the like.” 

And it was held that a driver was properly eonvicted under it, who waited outside an 
hotel for about an hour in pursuance of an arrangement between his employers and the 
hotel manager, but without being hired by anyone wishing to take the cab {Maclcenzie v. 

SomervUh (1900), 3 F. (Ct. of Sess.) (J.) 4). 

(d) Byelaws made under this section prior to the introduction of motor vehicles provided 
in one part of a byelaw that no greater number of passengers should be conveyed in “ any 
omnibus ” than was there indicated, the subsequent part of the byelaw and other byelaws 
contained references to horse omnibuses, but it was held that the provision relating to ** any 
omnibus ” appHed to motor omnibuses {Ifeal v. Chiy, [1928] 2 K. B. 451 ; 92 J. P. 119 ; 42 
Digest 858, 116). See also as to procee^gs imder the Bailway Passenger Duty Act, 1842, 
for the overcrowding of motor omnibuses as stage carriages [Dennis v. Miles, [1924] 2 K. B. 

399 ; 88 J. P. 105 ; 42 Digest 858 , 115 ; Kirlcby v. Minty, [1929] 2 K. B. 165 ; 93 J. P. 176 ; 

Digest Supp. ; and M'Kee v. Weir, [1929] S. C. (J.) 14 ; Digest Supp.). 

(e) Although the provisions of this Act now apply to hackney oarriages standing at 
railway stations, a local authority cannot fix the sit© of a stand in any railway station or 
railway premises or in any yard belonging to a railway company except with the consent 
of that company (s. 76, P. H. A., 1925, Vol T., $ 08 t). In B. v. Rawlinson (1826), 6 B. & C. 

23 ; 5 L. J. (o.s.) M. C. 16 ; 42 Digest 860, 133, it was held that the commissioners may 
remove a stand altogether if it be an obstruction, but this decision turned on a local Act 
empowering them to “ direct and regulate stands. Duder the general law, they can 
remove a stand by fixing,” by bydaws, other stands (or repealing a byelaw which has 
fixed the first-named stand) irrespective of obstruction- As to stands for public service 
vehicles, see s. 90 (1), Boad Traffic Act, 1930, 

(/) See note (c) to s, 58, ante, p. 4243. Ely v. Godfrey (1922), 86 J. P. 82 ; 20 L. G. B. 

268 ; 42 Digest 859, 126 ; and Kemp v. Lubbock, [1920] 1 K. B. 253 ; 83 J. P. 270 ; 42 
Digest 860, 130. Ikamway fares cannot be r^ulated by the refusal of Heences until the 
tramway company adopt fares satisfactory to the loo^ authority (JS. v. Famborovgh 
U, D. O., Ex parte Aldershot District Traction Go., Ltd., [1920] 1 K. B. 234 ; 83 J. P- 290 ; 

42 Digest 857, 100). See this case commented on in B. v. Minister of Transport, Ex parte 
E. C. Motor Works, LU., [1927] 2 EL B. 401 ; 91 J. P. 83 ; 42 Digest 857, 101. 


TEE BUBBJj ACT, 1857, 

(20 & 21 Yict. c. 81) (4 

An Act to amend the Burial Acts. [25th August, 1857.] 

(a) The short title of this Act is as enacted by the Short Titles Act, 1896. The following 
sections are such as concern the appointment and duties of local authorities as burial 
boards. It is of course impossible to include in the Appendix all the proyisions of the 
Bun’al Acts, for which reference should be made to Brooke Little’s Law of Burials, 3rd 
edition. See also the Burial Act, 1860, post, p. 4252. See also the P. H. A., 1 875, s. 343, post. 

* * s|e ♦ :fe ♦ 

4 . In case it appear to her Majesty in Council, upon the petition of the xocai board 
local board of health of any district established under the Public Health 
Act, or upon the petition of any commissioners elected by the ratepayers commissioMsrs 
and acting Tinder or by virtue of the powers of any local Act of Parliament 
for the improvement of any town, parish, or borough, stating that the district 
of such local board of health or of such commissioners is eo-extensive with a 
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district for wMch it is proposed to provide a burial ground, and that no 
burial board has been appointed for such district, and that an Order in 
Council has been made for closing all or any of the burial grounds withiu 
the said district, it shall be lawful for her Majesty, with the advice of her 
Privy Council, in case her Majesty see fit so to do, to order that such local 
hoard shall be a burial board for the district of such local board, or that such 
commissioners shall be a burial board for the district of such commissioners ; 
and thereupon such local board or such commissioners, as the case may be, 
shall be a burial board for such district accordingly ; aad the powers and 
provisions of the Acts hereinbefore mentioned (except the provisions relating 
to the constitution or appointment and resignation of members of burial 
boards), and the provisions herein contained, shall extend to the district 
of such board, and to such board, or to the district of such commissioners, 
and to such commissioners, and to any burial ground and places for the recep- 
tion of the bodies of the dead previously to interment which may he provided 
by such board or by such commissioners, in like manner as to any parish or 
parishes and the burial board thereof, and any burial ground and any such 
places as aforesaid provided by such last-mentioned board, save that no 
approval, sanction, or authorisation of any vestry shall he requisite : Provided 
always, that notice of such petition, and of the time when it shall please 
her Majesty to order the same to be taken into consideration by the Privy 
Council, shall be published in the London Gazette, and in one of the news- 
papers usually circulating in the district of such local board or of such com- 
missioners, one month at least before such petition is so considered : Provided 
also, that this enactment shall not apply to any such district as aforesaid 
exclusively consisting of the whole or part of one corporate borough within 
the meaning of the Public Health Act, 1848 (a). 

(^) For “ local boards of health and “ improvement commissioners ” read now “ urban 
district councils.” 

S. The vestry, or meeting in the nature of a vestry, of any parish, new 
parish, township, or other district not separately maintaining its own poor, 
and which has had no separate burial ground, may appoint a burial board ; 
and such vestry or meeting, and the burial board appointed by it, shall 
exercise and have all the powers which they might have exercised and had 
under the said Acts and this Act if such parish, new parish, township, or 
district had had a separate burial ground before the passing of the said Act 
of the eighteenth and nineteenth years of her Majesty : Provided always, that 
all the powers of any other vestry or meeting and burial board, if any, shall 
then cease and determine, so far as relates to such parish, new parish, town- 
ship, or district as aforesaid ; and until a burial ground shall be so provided 
as aforesaid and eonsearated (a) for any new parish or district created or to 
. be created pursuant to the provisions of the New Parishes Act, 1843, the New 
■ Parishes Act, 1844, and the New Parishes Act, 1856, or any or either of them, 
and to which the said Acts, or any or either of theno, may apply, the incum- 
bent of such new parish or district, (if any burial ground has been or shall 
be provided under the herein recited Acts for the burial of the dead, or any 
or either of them, for any parish or parishes out of rates to which such new 
parish or district, or any part thereof, shall have contributed or contribute 
or be liable,) shall, with respect to the burial in such last-mentioned burial 
ground of the remains of the parishioners or inhabitants of such new parish 
or district, or of such part thereof as shall have contributed or contribute 
as aforesaid, as the case may be, perform the same duties, and have the same 
rights, privileges, and authorities, and he entitled to the same fees (a), and also 
the clerk and sexton of such new parish or district shall, when necessary, 
respectively perform the same duties, and he entitled to the same fees (a)^ 
in. respect of such burials, as if the said burial ground were exclusively the 
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burial ground of such new parish or district, subject nevertheless to all pro- Section 5. 

visions to which the incumbents, clerks, and sextons of original parishes are 

respecbivelj subject in and bj the said burial Acts, or any or either of them : 

Provided also, that nothing herein contained shall affect the rights or 
privileges of any existing incumbent, clerk, or sexton without the consent of 
such incumbent, clerk, or sexton respectively. 

{a) The words here printed in italics were repealed by the Burial Act, 1900, s. 12, and 
Sched. I., 'post. See now ss. 1 and 3 of that Act, posU pp. 4990~1, as to consecration and 
fees. 

* * * * * 

27. No resolution or proceeding of any vestry, or meeting in the nature 

of a vestry, for. the purposes of the said recited Acts and this Act, or any to^^idby^ 
of them, shall he void or voidable by reason of any defect or irregularity of of 

or in notice of such vestry or meeting, or any other error in form in the calling notices, etc. 
of such vestry or meeting, or in the proceedings thereat, unless notice in 
writing of such defect or irregularity or error shall have been given at such 
vestry or meeting, or within seven days after the day of the holding thereof, 
to the churchwardens or other persons to whom it belongs to call meetings 
of such vestry, or such meeting in the nature of a vestry, who shall thereupon 
call another meeting for the purpose of considering the previous resolution or 
proceeding or the matter thereof ; and no such resolution and proceeding made 
or taken at any such vestry, or meeting in the nature of a vestry, before the 
passing of this Act, which shall not have been objected to by notice in writing 
to such churchwardens or persons as aforesaid, shall he deemed invalid by 
reason of any such defect, irregularity or error. 

28. In the construction of this Act the expression “burial hoard” shall Meaning of 
mean a burial board constituted under the hereinbefore recited Acts (a) or 

any of them, or under this Act. 

(a) These are the Burial Act, 1852 ; the Burial Act, 1863 ; the Burial Act, 1854 ; the 
Burial Act, 1855- 

* ^ it . * * 

30. The hereinbefore recited Acts and this Act shall be construed together Eecit^ Acts 

* , ° and this as one, 

as one Act. 


THE PUBLIC HEALTH ACT, 1868. 

(21 & 22 Yict. c. 97) (a). 

An Act for vesting in the Frivy Gotincil certain Foioers for the Frotection of the 
Fublic Health. [2nd August, 1858.] 

1. [^Potoers of General Board of Health under 18 d: 19 Vict.c. 116, added to 
those of the Frivy Council^ (h). 

{a) This Act was made perpetual by the Public Health Act, 1859- 
(6) Sections 1, 3, 5, and 6 are repeied by the S. L. R. A., 1893 (Ho. 1), the powers and 
duties of the Privy Council under those sections having been transferred to the L. Gr. B. 
by the Local Government Board Act, 1871, and now to the Minister of Health by the 
Ministry of Health Act, 1919, s- 3, post. 

2. [Gertain powers in relation to Public Vaccination vested in the Frivy 
GounciT] (a). 

(a) Repealed by the Taccination Act, 1867, s. 1. 

3. [Privy Oouncil nay direct inquiries'] (a). 

(a) See note (b) to s. 1, supra. 
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4. The powers of appointing and removing a medical ofhcer, vested in the 

General Board of Health under the G-eneral Board of Health Continuance 
Act, 1855, shall, upon the discontinuance of that hoard, be vested in the 
Privy Council (a) ; . . . and the Privy Council may also from time to 

time employ such other persons as they deem necessary for the purposes 
of this Act ; and there shall be paid to the medical officer such salary not 
exceeding fifteen hundred pounds per annum, and to such other persons such 
remuneration and allowances, as the Treasury may direct ; and such salary, 
remuneration, and allowances shall be paid out of such moneys as shall be 
provided by Parliament (6). 

(a) The next clause of this section as it originally stood was repealed by the S.L. B.A 
1878. 

(d) Section 4 is repealed by the S. L. R. A., 1875, in so far as it relates to the salary of 
the medical officer. The medical officer of the Privy Council was attached to the L. G. B, 
by the Local Government Board Act, 1871, s. 6 (see the Public Health Act, 1872, s. 38), 
and was transferred to the Minister of Health by the Ministry of Health Act, 1919, s. 6, 
posf, p. 5194. 

5. [Medical officer tore^port annually as to the execution of this Acf] (a). 

(a) See note (6) to s. 1, ante, p. 4249. 

[Reports to he laid before Parliament] (a). 

{a) See note (6) to s, 1, aniU, p. 4249. 

7. All powers vested in the Privy Council by this Act may be exercised by 
any three or more of the lords and others of the Privy Council, ... (a) 

and all orders, regulations, directions, and acts of the Privy Council under 
this Act shall be sufficiently made and signified by a written or printed 
document, signed by one of the clerks of the Privy Council, or such officer 
as may be appointed by the Privy Council in this behalf; and all orders, 
regulations, directions, and acts made or signified by any written or printed 
document purporting to be so signed shall be deemed to have been duly made, 
issued, and done by the Privy Council ; and every such document shall be 
received in evidence in all courts and before all justices and others without 
proof of the authority or signature of such clerk or other officer, or other 
proof whatsoever, until it be shown that such document was Aot duly signed 
by the authority of the Privy Council (&). 

(а) Certain words are here repealed by the Board of Education Act, 1899, s. 1 (3). 

(б) See also the Documentary Evidence Acts, 1868 and 1882, and Tyrrell v. C/oZc (1919), 
83 J. P. 53. 

8* [Proceedings for penalties under Vaccination Acts] (a). 

(a) Repealed by the PubUc Health Aot, 1859. 

9. This Act may be cited as “ The Public Health Act, 1858 ”... 


THE PUBLIC IMPEOYBMEHTS ACT, 1860. 

(23 & 24 VicT. c. 30.) 

An Act to enable a Majority of Two Thirds of the Ratepayers of any Parish or 
District, duly assembled, to rate their District in aid of Public Imprcvemenis 
for general benefit within their District (a). 

[3rd July, I860.] 

1. It shall be lawful for the ratepayers of any parish (b) maintaining its own 
poor, the population of which, according to the last account from time to time 
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iken thereof by the authority of Parliameat, exceeds five hundred persons, Seetion 1. 

D purchase or lease lands, and to accept gifts and grants of land, for the 

urpose of forming any public walk, exercise or play ground, and to levy rates ete? and 
Dr maintaining the same, and for removal of any nuisances or obstruction 
0 the free use and enjoyment thereof, and for improving any open walk or 
ootpath, or placing convenient seats, or shelters from rain, and for other 
mrposes of a similar nature. 

(а) This Act does not affect sanitary authorities other than those of boroughs, and it 
3 in fact practically superseded by later enactments. It may, however, be adopted by 
ny rural parish. See s. 7 of the L. G. A., 1894. 

It will be observed from s. 164 of the P. H. A., 1875, and s. 8 of the L. G. A., 1894, that 
listrict and parish councils may provide recreation grounds under those provisions. There 
nay be some value in the distinct provision as to seats in open walks. 

(б) See the definition of '* parish in B. and V. A., 1925, s. 68 (4), ante, p. 2234. 

2* This Act may be adopted for any borough, or for any parish having a Adoption of 
copulation of five hundred or upwards (according to the last account for the 
;ime taken by authority of Parliament), in the same manner as the Baths and 
Washhouses Act, 1846, may he adopted in such borough or parish (a). c.^ 4 .*^ 

(a) The Baths and Washhouses Act, 1846, is no longer an adoptive Act (see ante, p. 1193) . 


3. Where the Act is adopted in a borough or in such a parish, the pro- Application of 
t^isions of the Baths and Washhouses Act, 1846, for the purposes below 
specified, applicable in the like cases where that Act is adopted, shall take lOVict.c. 74. 
effect for the purposes of this Act, viz. : All the provisions concerning — 

1 . The authority by which and the manner in which the Act is to be carried 
into execution ; 

2. The mode of providing the expenses of carrying the Act into execution 
(excluding the provisions for borrowing money for such expenses) ; 

3. The appointment (in the case of a parish) of commissioners, the tenure 
of office and procedure, and the audit of their accounts ; 

4. The powers of the councils and commissioners for the purposes of the 
Act (except the powers of borrowing money). 


4. After the adoption of this Act it shall be lawful for the ratepayers in Batepay^, 
meeting assembled to rate such parish to a separate rate, to be called the 

Parish Improvement Hate”; provided, that such rate be agreed parfahes. 
to by a majority of at least two-thirds (a) ... of the ratepayers 
assembled at such meeting (5). 

(а) The words “ in value ” here following were repealed by s. 89 of the L. G. A., 1894. 

(б) The rate will now be raised as an additional item of the general rate under a. 2 (6), 

R. and V. Act, 1925, ante, p, 2122. 

5. Corporate bodies shall be allowed to attend meetings to be held ascoipoiate 

aforesaid and to vote thereat by some person to be deputed by them for that sSf 
purpose under their corporate seal, vot^. 

6. Provided always, that previous to any such rate being imposed a sum Onehaifofthe 
in amount not less than at least one half of the estimated cost of such pro- 

posed improvement shall have been raised, given, or collected by private t>y private 
subscription or donation. • sid)8csrtptio^ 

Such rate shall not exceed sixpence in the pound (a). limUtofiate. 

(a) The maximum limit of the rate is increased to 8d. by s. 75 of the L. G. A., 1929, pest, 
snbject to the provisions of that section. 
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Section 4. 


The Bueiai Act, 1860. 


THE BUEIAL ACT, 1860. 


(23 & 24 Yiot. c. 64) 


An Act to malce further provision for the Expenses of Local Boards of Realth 
and Improvement Commissioners acting as Burial Boards. 

[6th August, I860.] 

[Ss. 1 — 3 were repealed by tlie L. Gr. A., 1933, and the equivalent provisions are now 
contained in ss- 188, 219, ante^ pp. 1015, 1057.] 


Consent of 
Secretary of 
State to 
appointment of 
burial board in 
certain cases. 


Am Where any parish or place has been divided into two or more parts 
or districts for all or any ecclesiastical purposes, and any one of such parts 
has a separate burial ground, it shall not be lawful for the vestry or meeting 
in the nature of a vestry for such entire parish or place to appoint a burial 
board without the approval of one of her Majesty’s principal Secretaries of 
State (a). 

(a) See jB. v. Walcof, St. 8 within, Overseers (1862), 2 B. & S. 571 ; 26 J. P. 548 ; 7 Digest 
541, 209. By s. 4 of the Burial Act, 1900, post, p. 4992, the powers and duties of the 
Secretary of State under this section were transferred to the L. G. B. and are now vested in 
the Minister of Health under the Ministry of Health Act, 1919, s. 3, ^ost, p. 5191. For the 
mode of obtaining approval of the appointment of a burial board, see s. 1 of the Burial Act, 
1871. 


THE LANDS CLAUSES CONSOLIDATION ACTS 
AMENDMENT ACT, 1860. 

(23 & 24 ViCT. c. 106) (a). 

An Act to amend the Lands Clauses Consolidation Acts, 1845, in regard to 
Sales and Compensation for land hy way of a Rentcharge, Annual Feu 
Duty or Ground Annual, and to enable her Majesty's principal Secretary 
of State for the War Department to avail himself of the Powers and Pro- 
visions contained in the same Acts. [20tb August, I860.] 

Part of section !• So much of the tenth section of the Lands Glauses Consolidation Act, 1845, 

re provides that, save in ike case of lands of which any person is seised in fee 

or entitled to dispose absolutely for their own benefit, the consideration to be paid 
for any lands, or for any damage done thereto, shall he in a gross sum, is hereby 
repealed (b), 

(a) See the Lands Clauses Consolidation Act, 1846, ante, p. 4102 ; and the Lands Clauses 
(TJmpire) Act, 1883, post, p. 4664. The collective title of the Acts is now the Lands Clauses 
Acts. 

(b) This section was repealed by the S. L. B. A., 1876, hut it is retained here to explain 

. the repeal effected by it. See the Lands Clauses Consolidation Act, 1845, s. 10, ante, p. 4109. 

Powers in 2. The power to sell and convey lands in consideration of an annual reut- 

charge provided by the tenth section of the said Act, and the power to recover 
seiiiahdB’fora such rentcharge provided by the eleventh section of the said Act, are hereby 
andto^Svex extended to ^ cases of sale and purchase or compensation under the said 
Act where the parties interested in such sale, or entitled to suck compensation, 
sales, etc. where are under any disability or incapacity, and have no power to sell or convey 
^rries are lands, or to receive such compensation, except under the provisions of 

disability. the said Act (a). 

{a) See these sections, ante, p. 4109 ; s. 3 relates to Scotland only. As to the removal 
of certain disabilities by the Property Acts of 1925, see note (a) to s. 7 of the 1845 Act at 
p. 4108, ante. 
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4^ In every case of such sale or compensation by any parties other than Section 4. 

parties seised in fee or entitled to dispose absolutely of the lands so sold or 

damaged, the amount of such rentcharge, . . . hereinbefore mentioned, 
shall be settled in the manner directed in the ninth section of each of the said 
Acts respectively: Provided, that the amount of such annual rentcharge, 

. , . shall in no case be less than one-fourth part greater than the ^®t 
annual rent received by the parties beneficially interested in such lands, 
upon an average of the last seven years ; and that a charge of five per cent, 
on the gross sum estimated or fixed as aforesaid by way of compensation 
for any damage that may be done to the said lands shall in all such cases be 
added to and shall form a part of the said rentcharge, . . . and that no 
fine, . . . premium, or other consideration in the nature thereof, shall 
be paid or taken in respect of the lands so sold or damaged, other than the 
annual rentcharge . . . made payable for such lands : Provided also, that 
such rentcharge shall be and remain upon and for the same uses, trusts, 
and purposes as those upon which the rents and profits of the land so con- 
veyed stood settled or assured at or immediately before the conveyance 
thereof, and shall be a first charge on the tolls and rates, if any, payable 
under the special Act. 

(a) See the section, ante, p. 4108. Words relating to Scotland only are omitted from 
this and the following section. 

The Law of Property Act, 1922, s. 39, provided that the power conferred by the Lands 
Clauses Consolidation Act, 1845, s. 10 (ante, p. 4109), to sell and convey land in consideration 
of an annual rentchar^ shall extend to a tenant for life in like manner in all respects as 
if he had been entitled to dispose of the settled land absolutely, and accordingly s. 4 of 
the above Act shall not apply to such a sale. That section is, however, repealed by the 
Settled Land Act, 1925, which does not contain an identical provision though the same 
effect results fi'om the combined operation of ss. 38 and 39, ibid. (17 Halsbuiy’s Statutes 
877, 878), and s. 9 and Sched. IX. of the Law of Property (Amendment) Act, 1924 
(15 Ealsbury’s Statutes 169, 173). 

5. In case the promoters of the undertaking shall be empowered, by any if lands aie 
Act or Acts relating thereto, to be passed after the passing of this Act, to 
borrow money to an amount not exceeding a prescribed sum, then in theg^^»the 
event of the promoters of the undertaking agreeing at any time after the 
passing of this Act with any person, under the powers of this Act and of 

either of the Acts hereinbefore mentioned, or of either of the said Acts only, proportiojiaiJr. 
for the purchase of any lands in consideration of the payment of a rentcharge 
- * . the powers of the promoters of the undertaking for borrowing money 
shall be reduced by an amount equal to twenty years purchase of any rent- 
charge, ... so for the time being payable. 

6. [J^tircMse of lands by mimicipal corporatioms] (a). 

(a) The whole of this section is repealed, except as to Ireland, by the S. L. R. A., 1892, 
having been superseded as to England by certain provisions of the Municipal Corporations 
Act, 1882, Part Y. 

^ :|e :ic 3): :jc 4e 

8. This Act shall be read and construed as part of the said Lands Clauses This Act and 
Consolidation Act, 1845, ... in all matters in which it relates to the 
Act . . . and in citing this Act in other Acts of Parliament, and in legal together, 
instruments, it shall be suflScient to use the expression of The Lands Clauses Short title. 
Consolidation Acts Amendment Act, 1860.” 
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The Town Gaedens Peotection Act, 1863. 


Section 1. 

THE TOWN GIRDENS PROTECTION ACT, 1863. 

(26 <fe 27 Yict. c. 13) (a). 

An Act for the Protection of certain Garden or Ornamental Grounds in Cities 
and Boroughs, [4tli May, 1863.] 

Gardens in !• Where in any city or borough any enclosed garden or ornamental ground 

ma^be ta^en heen set apart otherwise than by the revocable permission of the o^fnev 
charge of by the thereof in any public square, crescent, circus, street, or other public place, 
BoMdfof Works for the use or enjoyment of the inhabitants thereof, and where the trustees, 
CO commissioners, or other body appointed for the care of the same have neglected 

autooiity, etc. to keep it in proper order, or where such garden or ground has not been 
vested in or placed under the management of any trustees, commissioners, or 
other body for the care of the same, and from the want of such care, or from 
any other cause, has been neglected, the Metropolitan Board of Works (&), 
where the same is in any place under their jurisdiction, except the city of 
London (where the provisions of this Act shall be carried into effect by the 
corporation of the said city), and the corporate authorities in any other city 
or borough, shall take charge of the same, putting up a notice or notices to 
that effect in such garden or ornamental ground, and, if after due inquiry 
the person entitled to any estate of freehold in the same cannot be found, 
or if it shall be vested in any person by whom it is held, subject to any 
condition or reservation for keeping the same as and for a garden or pleasure 
ground, or that the same shall not be built upon, but not otherwise, shall 
cause any buildings or other encroachment made thereinwitbin the period 
of twenty years before the passing of this Act to be removed, and (if 
requested by a majority of two-thirds of the owners and of the occupiers 
of the houses surrounding the same) shall vest such garden or ornamental 
ground in a committee consisting of not more than nine nor fewer than 
three of the rated inhabitants of such houses to he chosen annually by such 
inhabitants, in order that the same may be kept as a garden or ornamental 
ground for the use of such inhabitants ; and the vestry or board of any 
and every parish or district within which the same or any part thereof is 
situate shall from time to time cause to be raised the sums required by such 
committee for defraying the expenses of the maintenance and management 
of such enclosed garden or ornamental ground, or of such part thereof as 
is situate within their parish or district, by an addition to the general rate 
to be assessed on the occupiers of such houses ; or if the said owners and 
occupiers shall not agree as aforesaid to undertake the charge of such garden or 
ornamental ground, the Metropolitan Board of Works or corporate authority 
aforesaid shall, within six months after the notice hereinbefore mentioned 
shall have been put up within the same, or within such further time as the 
said board or authority may think it expedient to allow for such agreement 
to be come to, vest the same in such vestries or boards, who shall thenceforth 
uake charge of and maintain the same as an open place or street in such manner 
as shall appear to them most advantageous to the public, subject to the 
approval of the Metropolitan Board of Works or corporate authority, as the 
ease may require ; saving and always reserving to every person and persons, 
his and their heirs, executors, administrators, and assigns, all such estate, 
right, title, and interest, as he, she, or they would or ought to have had and 
enjoyed of, in, to, from, or out of the gardens and grounds aforesaid in case 
this Act had not passed. 

(a) The short title of this Act is as enacted by the Short Titles Act, 1896. It is not 
absolutely incorporated by any of the P. H. A., but is referred to in the notes to s. 164 of the 
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Caee of Gardens in Squares. 

P. H. A., 1875, ^ost ; and see Tulle v. Metropolitan Board of Works, there cited. The Kote io 
preamble and clause of enactment of this Act were repealed by the S. L. R. A., 1893 (No, 1). Section 1 . 

(6) Now the London C. C., see L. G. A., 1888, s. 40 (8). 

2 . . Where any right to require that any garden or orna- Protection from 

mental ground as aforesaid be kept and maintained as such, or that the encroachment, 
same shall not be built upon, shall belong to any person in right of any house 
or other property, and he shall by notice in writing signed by him addressed 
to the Metropolitan Board of Works where the same is in any place under 
their jurisdiction, except the city of London, where the same shall be addressed 
to the corporation of the said city, or to the corporate authorities in any 
other city or borough, requesting the said Metropolitan Board of Works or 
corporate authority to protect the right before mentioned, the said Metro- 
politan Board of Works or corporate authority, after due inquiry, may, if 
they shall think fit, accede to such request; and then and thereupon the 
right of such person to require that such garden or ornamental ground to be 
maintained as such, or that the same shall not be built upon, shall thence- 
forth he Tested in such Metropolitan Board of Works or corporate authority, 
who shall be fully empowered, for and in their own name, to exercise all the 
rights, powers, and privileges in relation thereto, and take such legal pro- 
ceedings for asserting, defending, and protecting the same, as the said person 
might have exercised or taken. 

(a) The preamble to this section reciting that it is expedient that the same should he 
protected from undue encroaohment, is repealed by the S. L, E. A., 1893 (No. 1). 

3 . Any charge incurred by the Metropolitan Board of Works in the Expenses, how 
execution of this Act shall be deemed to be expenses of the said board 

payment whereof provision is made by the Metropolis Management Act, 1855. cfm. * 

4 . Where any such garden or ground is managed by any committee of the Byelaws for 

inhabitants of any square, crescent, circus, street, or place, such committee ° 

may make, and from time to time revoke and alter, byelaws for the manage- 
ment of the same, and for the preservation of the trees, shrubs, plants, 

fiowers, rails, fences, seats, summer-houses, and other things therein, which 
byelaws shall be entered in a book kept for that purpose by the committee, 
signed by the chairman of the meeting at which the same shall be passed, 
and which book shaE and may be produced and read, and taken as evidence 
of such byelaws, in all courts whatever ; and any inhabitant or servant, or 
other person admitted to such garden by any inhabitant, offending against 
the same, after they shall have been duly allowed as hereinafter provided, 
upon proof thereof before a magistrate acting for the district in which such 
garden is situate, shall be liable for each offence to a penalty not exceeding 
five pounds ; Provided always, that such byelaws shall not come into operation " 
until the same shall have been allowed by some judge of one of the superior 
courts, or by the justices in quarter sessions; and it shall be incumbent on 
such judge or justices, on the request of such committee, to inquire into any 
byelaws tendered to them for that purpose, and to allow or disaEowthe same 
as they think meet (a). 

(a) The power of making byelaws conferred by this section is extended to the trustees 
or other persons having the care and managenaent of any open space within the meaning 
of the Open Spaces Act, 1906, who in pursuance of that Act admit to the enjoyment of the 
open space any persons not owning, occupying, or residing in any house fronting thereon. 

See s. 15 (3) of that Act, post, 

5 . Any police constable who shaE see any person throwing any rubbish Penalty for 

into any such garden, or trespassing therein, or getting over the railings or garden, 

fence, or steafing or damaging the flowers or plants, or committing any 
nuisance therein, may apprehend such person, under the authority hereby 

given to him ; and any person convicted before any magistrate acting for the 
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Section 5. 


Certain pro- 
visions of 18 & 


19 Tlct. c. 120, 
to be incor- 
porated with 
this Act, and 
to apply to 
penalties within 
metropolitan 
district. 


11 <S5 12 Yict. 
c. 43, to apply 
to penalties 
elsewhere. 


Act not to 
extend to 
property of the 
Crown, etc. 


U & 16 Tict. 
c. 95. 


Extent of Act. 


The Waterworks Clauses A.ct, 1863. 

district shall be liable for each and every oflfence aforesaid to a penalty not 
exceeding forty shillings, or to imprisonment for any period not exceeding 
fourteen days ; and in case it shall be necessary to state in any proceedings 
the ownership of the. property of such garden, flowers, or plants, it shall be 
sufficient to describe the same as tho property of the committee by the name 
of A. B. and others. 

6 . The provisions contained in the two hundred and twenty-fifth, two 
hundred and twenty-sixth, two hundred and twenty-seventh, and two 
hundred and twenty-eighth sections of the Metropolis Management Act, 
1855, shall be incorporated in this Act, and shall apply to any peralty or 
forfeiture imposed by this Act, or any byelaw made in pursuance thereof, in 
and for every matter or thing done or omitted to be done within the metro- 
politan district; and the Summary Jurisdiction Act, 1848, shall apply to 
every penalty or forfeiture imposed by this Act, or any byelaw made in 
pursuance thereof, or any matter or thing done or omitted to be done within 
any other part of England and Wales. 

7. Nothing in this Act shall extend to or include any garden, ornamental 
ground, or other land belonging to her Majesty in right of her Crown or of 
her Duchy of Lancaster, or any garden, ornamental ground, or other land for 
the time being under the management of the Commissioners of Works, or of 
the commissioners for the time being acting under the Crown Estate Paving 
Act, 1851, or to any garden, ornamental or other ground, for which special 
provision is made for the due care and protection thereof by any public or 
private Act of Parliament. 

8i Nothing ia this Act shall extend to Scotland or Ireland. 


THE WATERWOEKS CLAUSES ACT, 1863. 

(26 & 27 ViCT. c. 93) (a). 

An Act for consolidating in one Act certain Provisions frequently inserted in 
Acts relating to WaterworJcs. [28th July, 1863.] 

10 & 11 Viet. Whereas the Waterworks Clauses Act, 1847, was passed in order to comprise 
c. 17. sundry provisions which were at the time of the passing of that 

“ Act usually introduced into Acts of Parliament authorising the construction 
of certain waterworks : 

And whereas sundry provisions of the like nature, hut not comprised in 
the said Act, are now frequently introduced into Acts of Parliament relating 
to waterworks, and it is expedient to comprise such last-mentioned provisions 
also in one Act, and that as well for the purpose of avoiding the necessity of 
repeating such provisions in special Acts relating to waterworks, as for 
ensuring greater uniformity in the provisions themselves (h), 

(а) See Waterworks Clauses Act, 1847, and note (o), anUy p. 4176. 

(б) The clause of enactment was repealed by the S. L. R. A., 1893 (No. 1). 

Preliminary. 

Short title. 1. This Act may he cited as the Waterworks Clauses Act, 1863 ; and the 

lO&iiVictw Waterworks Glauses Act, 1847, and this Act maybe cited together as the 

' Waterworks Clauses Acts, 1847 and 1863. 
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2. This Act shall apply to any 'waterworks to which any special Act (a) Section 2. 

hereafter passed and incorporating this Act relates : and every such special 

Act is hereinafter referred to as ‘‘the special Act.” 

Terms used in this Act have the same meanings as the same terms have inteipietation 
when used in the Waterworks Clauses Act, 1847. lO^^Vict 

The provisions respecting the recovery of penalties contained in the last- c. 17. 
mentioned Act shall be incorporated with this Act (5). 

(a) See the P. H. A., 1936, s. 120, ante^ p. 368. 

[b) Waterworks Clauses Act, 1847, s. 85. The procedure for recovery of penalties is 
that provided by the Railways Clauses Consolidation Act, 1S45, ss. 140 ei fieg., ante, p. 4153. 

Security op Reservoies. 

And with respect to the security of the reservoirs constructed by the 
undertakers, be it enacted as follows : {a) 

(a) See also the Reservoirs (Safety Provisions) Act, 1930, Vol. V., 

3. Whenever any person interested complains to two justices that any Power for 
reservoir constructed by the undertakers is in a dangerous state, such justices 

shall forthwith make inquiry into the truth of the complaint ; or two justices, dagger of 
on their own view, and 'without complaint by any person, may proceed under 
the present provisions as if a complaint had been so made to them. 

4. If, on any snch inquiry, the justices are satisfied that the complaint is Order of 
well founded, and that the reservoir is in a dangerous state, and that the 
danger is so imminent as not to admit of delay in removing the cause of com- repair, 
plaint, they shall order such person as they thmk fit to enter on the property 

of the undertakers, and to lower the water in the reservoir, and to execute 
and do all such works and things as the justices think requisite and proper 
for removing the cause of complaint. 

5. If, on any such inquiry, the justices are satisfied that there is good Order of 
cause of complaint, but are not satisfied that the reservoir is in such 
imminently dangerous state as not to admit of delay in removing the cause 

of complaint, they shall issue their summons to the undertakers to answer 
the complaint; and upon hearing the parties, the justices may, or upon 
default of appearance of the imdertakers, then in their absence, the justices 
shall, order the undertakers, within such period as the justices think reason- 
able and specify in the order, to lower the water in the reservoir, and to 
execute and do all such works and things as the justices think requisite and 
proper for removing the cause of complaint. 

If the undertakers fail to execute or do within that period any such work prd^ of 
or thing, the justices who made the order, or any other two justices, on being 
satisfied of such failure, may either order such persons as the justices think undfirtakers 
fit to enter on the property of the undertakers, and to lower the water in the 
reservoir, and to execute and do all such works and things as the Justices 
think requisite and proper for removing the cause of complaint ; or may, if 
they think fit, by order impose on the undertakers a penalty, not exceeding 
ten pounds, for every day during which such failure continues after the 
making of the order imposing the penalty. 

6 . Any order of justices made in any of the eases aforesaid shall be in Form of order, 
writing under their hands, and may be in the form set forth in the Schedule 

to this Act, with such variations as circumstances require. 

7* Any person acting under and in pursuance of any such order shall not acting 
he deemed a trespasser ; and if any person wilf uUy obstructs any person ^ 

lawfully acting in obedience to any such order, or wilfully does, or instigates, . ’ ^ 



4268 The Waterwoeks Clauses Act, 1863. 


Section 7, or suffers to be done, anything in contravention thereof, he shall for every 
such offence be liable to a penalty not exceeding fifty pounds. 


Order for pay. 8 . The justices may order all, or such part as they think fit, of the costs 

SerpmsiM. incident to the applying for and obtaining of any such order to he 

paid hy the undertakers, and also all, or such part as the justices think fit, 
of the expenses of the works and things executed and done in pursuance of 
any such order by any person other than the undertakers, to be paid by the 
undertakers to such person as the justices appoint. 

If the justices before whom the complaint is made think that there is no 
sufficient ground for the complaint, they may, if they think fit, order the 
complainant to pay to the undertakers the whole or any part of their costs 
of or incident to the complaint. 


Appeal by 9 , If the undertakers consider themselves aggrieved by any order or 

undertakers. determination of justices under the present provisions, they may in like 
8 <fe 9 Viet. c. 20. manner and subject to the like conditions as by the Railways Clauses Con- 
solidation Act, 1845 (a)j are provided in the case of appeals in respect of 
penalties, appeal to the court of general or quarter sessions for the county 
or place where the cause of appeal arises ; and that court may, on the hearing 
of the appeal, either affirm or quash the order or determination, or make 
such other order in the premises as may seem fit, and may make such order 
as to the costs, both of the original proceedings and of the appeal, as may 
seem fib; but the order or determination appealed against shall, pending 
the appeal, continue in force. 

(a) S. 157, ante, p. 4162. 


xjadertakersnot 10 « Notwithstanding’ anything in the special Act contained, the under- 
*5)^for^on- takers shall not be liable to pay any damages, penalties, costs, charges, or 

^uences of expenses for or in respect of, or be answerable or accountable for, any dimi- 

nution or cessation of the supply of water, or any other breach or non-per- 
formance of their or any of their duties, liabilities, or obligations under the 
special Act, that may be occasioned by or result from the execution of any 
such order. 

Application of 11 . The present provisions with respect to the security of reservoirs shall 
Act, etc. apply to England ... (a). 

(a) The rest of s. 11 relates to Scotland and Ireland only. 


Supply op Watbe. 

And with respect to the supply of water to be furnislied by the under- 
takers, be it enacted as follows : 

Supply for other 12 » A supply of water for domestic purposes (a) shall not include a supply 

of water for cattle, or for horses, or for washing carriages, where such horses 
or carriages are kept for sale or hire or by a common carrier, or a supply for 
any trade, manufacture, or business, or for watering gardens, or for fountains, 
or for any ornamental purpose. 

(a) See the Waterworks Clauses Act, 1847, s. 53, ante, p.4190, and the notes thereto, and 
compare JSmith y . Midler, [1894] I Q. B. 192 ; 58 J. P. 167 ; 24 Digest 906, 60. 

Want of supply 13 * Where the undertakers are authorised by the special Act to supply 

dSrowttc water for other than domestic purposes, they shall not be liable, in the absence 

when of express stipulation, under any agreement for the supply of water for other 

than domestic purposes, to any penalty or damages for not supplying such 
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•water, if the want of such supply arises from frost, unusual drought, or other Section 13. 
unaToidable cause or accident (a). 

(a) This section exempts the undertakers from penalties or damages for not supplying 
water under any agreement to supply it for other than domestic purposes, if the want of 
such supply arises from frost, unusual drought or other unavoidable cause or accident. 

But this section is expressly limited to the case of water supplied under an agreement, 
and does not apply to water supplied compulsorily. Per Gave, J., in JShejSield Waterworks 
Co, V. Carter (18S2), 8 Q. B. B. 632, at p. 644 ; 46 J. B. 54S ; 43 Digest 1091, 2B0. 

14. "\rhere the undertakers are authorised hy the special Act (a) to supply Power to let 
water by measure, they may let for hire to any consumer of water so 
supplied any meter or instrument for measuring the quantity of water 
supplied and consumed, and any pipes and apparatus for the conveyance, 
reception, or storage of the water, for such remuneration in money as may 

be agreed upon between them and the consumer, which shall be recoverable 
in the same manner as rates due to the undertakers for water; and the 
meters, instruments, pipes, and apparatus shall not be subject to distress 
. . . for rent of the premises where the same are used, or be attached 

or taken in execution under any process of any court of law or equity, or 
under or in pursuance of any adjudication or order in bankruptcy, or other 
legal proceeding, against or affecting the consumer of the water or the 
occupier of the premises, or other the person in whose possession the meters, 
instruments, pipes, and apparatus may be (&). 

{a) Section 127 of the P. H. A., 1936, awfe, p. 381, authorises a supply by meter where 
the local authority are the undertakers, 

(b) Words relating to Scotland only are omitted from this and the following section. 

An obligation on the part of a consumer to provide a meter cannot he implied from this 
section {Sheffield Waiencorhs Co, v. Garter ( 1882), 8 Q. B. D. 632 ; 46 J. P. 548 ; 43 Digest 

1091, 2Z0). As to the duty of a consumer to provide some means of mea.surmg the water, 
see Sheffield Waterworks Co. v. Bingham (1883),25 Ch. D. 443 ; 52 L. J. Oh. 624 ; 43 Digest 

1092, 231, See these cases more fully set out, ante, p. 392- 

See further as to the right to demand a supply hy meter, Cooke, Sons & Go, v. New 
River Go., ante, p, 4188. 

15. The officers of the undertakers may enter any house, building, or power of entry 
lands, to, through, or into which water is supplied by them by measure, 

in order to inspect the meters, instruments, pipes, and apparatus for the sumed by meter 

measuring, conveyance, reception, or storage of water, or for the purpose 

of ascertaining the quantity of water supplied or 'consumed, and may from etc. 

time to time enter any house, building, or lands, for the purpose of removing 

any meter, instrument, pipe, or apparatus the property of the undertakers ; 

and if any person hinders any such officer from entering or making such 

inspection, or effecting such removal, he shall for every such offence be liable 

to a penalty not exceeding five pounds ; but, except with the consent of a 

justice . . . this power of entry shall he exercised only between the hours 

of ten in the forenoon and four in the afternoon (a). 

(a) See also the P. H, A., 1936, ss, 133~135, ante, p. 392. 

PROTECTION OP Water. 

And with respect to the waste or rtdsuse of the water supplied by or 
belonging to the undertakers, be it enacted as follows : 

16. If any person supplied with water by the undertakers wrongfully Power to cut off 
does or causes or permits to be done anything in contravention of any of 

the provisions of the special Act, or wrongfully fails to do anything which, 
under any of those provisions, ought to be done for the prevention of the 
waste, misuse, undue consumption, or contamination of the water of the 
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undertakers, they may (without prejadice to any remedy against him in 
respect thereof) cut off any of the pipes by or through which water is supplied 
by them to him, or for his use, and may cease to supply him with water, so 
long as the cause of injury remains or is not remedied (a). 

(a) For a case where a covenant to give a free supply to a farm house was held to be 
determined by its conversion into a mansion with a garage for motor cars, see Hadham 
It. D. C, V. Cralhn, [1914] 2 Ch. 138 ; 78 J. P. 361 ; 43 Digest 1062, 37. 

17. If any person supplied with water by the undertakers wilfully or 
negligently causes or suffers any pipe, valve, cock, cistern, bath, soil-pan, 
watercloset, or other apparatus or receptacle to be out of repair (a), or to 
he so used or contrived as that the water supplied to him by the under- 
takers is or is likely to* be wasted, misused , unduly consumed, or contami- 
nated, or so as to occasion or allow the return of foul air, or other noisome 
or impure matter, into any pipe belonging to or connected with the pipes of 
the undertakers, he shall for every such offence be liable to a penalty not 
exceeding five pounds. 

(a) As to who is the “ person supplied with water ” in cases where the landlord pays the 
water rate, under s, 72 of the 1847 Act (see Brock v. Harrison, [1899] 1 Q. B. 958 ; 63 J. P. 
465 ; 43 Digest 1096, 265), or voluntarily by agreement (see Heeley v. Oainh (a case at 
q.uarter sessions) (1923), 87 J. P. N. 765). It has been held that where a stop-tap is af&xed 
to a service pipe by the owner of the service pipe, he has committed an offence against the 
section, although the affixing could not lead to any waste or misuse of the water {William' 
V. Llandudno U. D. C, (1897), 14 T. L. E. 18 ; 42 Sol. J. 34). See the judgments of Dueling 
and Pmrj.TMOBE, JJ., in Colne Valley Water Co. v. Hall (1907), 71 J. P. 173 ; 96 L. T. 395, 
as to the liability to repair a communication pipe, not the property of the consumer, under 
a public highway. The Court of Appeal in affirming the decision refrained from giving their 
approval to the reasoning of the Divisional Court ; see 72 J. P. 25 ; 98 L. T. 398 ; 43 Digest 
1086, 193 ; and of. Parnell v. Portsmouth Waterworks Co. (1910), 75 J. P. 99 ; 8 L. 0. E. 
1029 ; 43 Digest 1086, 194, See also Bait v, M. W, B., [1911] 2 K. B. 965 ; 43 Digest 
1099, 286. 

18 . If any person — 

First, not having from the undertakers a supply of water for other than 
domestic purposes (a), uses, for other than domestic purposes (b), any 
water supplied to him by the undertakers ; or 

Secondly, having from the undertakers a supply of water for any other 
than domestic purposes, uses, for any purposes other than those for 
which he is entitled to use the same, any water supplied to him hy the 
undertakers, — 

he shall for every such offence be liable to a penalty not exceeding forty 
shillings, without prejudice to the right of the undertakers to recover from 
him the value of the water misused (c), 

(а) As to the meaning of this phrase, see ante, p. 4190. 

(б) The use of water for washing a cart used in business is a use for ‘ ‘ other than domestio 
purposes,” and for washing a yard used for a trade and made dirty by such trade is a use 
for a trade purpose {Cambridge University and Toum Waterworks Co. v, Hancock (1910), 74 
J.P. 477j 103L.T.562; 43 Digest 1096, 259). 

(c) Where a rural district council agreed with a water company for a supply of water 
for street watering, and other specified purposes, and one of the ratepayers in the district 
took water from the stand-pipe from which the council received such supply, and then 
used it for his own trade purposes, it was held that the ratepayer was liable to be convicted 
under this section {Aindrews v. Witts and Holly (1901), 65 J. P.281; 84 L. T. 124 ; 43 Digest 
1095, 258), Where a railway company had obtained a supply of water by meter to a 
railway station, it was held that they were not authorised to use part of the supply to 
another railway station {Cheat Northern Ry, Go, v. Bradford Corporation (1918), 83 J. P. 33 ; 
88L.J.Ch.l01). 

19. It shall not be lawful for the owner or occupier of any premises supplied 
with water by the undertakers, or any consumer of the water of the under- 
takers, or any other person, to affix or cause or permit to be affixed any pipe 
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or apparatus to a pipe belongiag to the undertakers, or to a communicatioa 
or service pipe belonging to or used by such owner, occupier, consumer, or 
other person, or to make any alteration in any such communication or service 
pipe, or in any apparatus connected therewith, without the consent in every 
such case of the undertakers ; and if any person acts in any respect in con- 
travention of the provisions of the present section, he shall for every such 
offence be liable to a penalty not exceeding ffve pounds, without prejudice 
to the right of the undertakers to recover damages from him in respect of 
any injury done to their property, and without prejudice to their right 
to recover from him the value of any water wasted, misused, or unduly 
consumed (a). 

(a) The addition of a stop-tap on the service pipe requires tie consent of tie under- 
takers under tiis section ( Williams v. Llandudno U. I). C. (1897), 14 T. L. R. 18 ; 42 Sol. J. 
34). As to tie affixing of a temporary hose-pipe to a communication pipe, see Cambridge 
University and Town WaUrworlcs Co, v. Eancoch (1910), 74 JT. P. 477 ; 103 L. T. 562 ; 43 
Digest 1095, 259. See also Eyffin v. Metrop>litan Water Board (1908), 72 J. P. 517 ; 99 
L. T. 809 ; 43 Digest 1104, 326. 

20. If any person, not being supplied with water by the undertakers, 
wrongfully takes or uses any water from any reservoir, watercourse, conduit, 
or pipe belonging to the undertakers, or from any pipe leading to or from 
any such reservoir, watercourse, conduit, or pipe, or from any cistern or other 
like place containing water belonging to the undertakers, or supplied by them 
for the use of any consumer of the water of the undertakers, he shall for every 
such offence be liable to a penalty not exceeding five pounds (a). 

(a) See also the Waterworks Clauses Act, 1847, s. 59, ante, p. 4193. 

Recoveey of Rates. 

And with respect to the recovery of water rates and other money, be it 
enacted as follows : 

21. If any person refuses or neglects to pay to the undertakers any rate 
or sum due to them under the special Act, they may recover the same, with 
costs, in any court of competent jurisdiction; and their remedy under the 
present section shall be in addition to their other remedies for the recovery 
thereof (a). 

(a) See the Waterworks Clauses Act, 1847, s. 74, anie, p. 4200, and Metropcditan Water 
Board v. Bun% cited in tie notes to that section. 


SCHEDULE. 

^ Poem of Oedeb of Justice (a). 

To A. B, , etc. 

We the undersigned, two of her ilajesty’s justices of the peace acting for the 
[county] of , do hereby order and direct you [and such person and parsons 

as you may require to aid and assist you herein] forthwith to lower the water in the 
[here describe the reservoir and the extent to which the water is to be lowered]^ and to 
do all such works and things as are requisite to repair and make secure the said 
reservoir [and you shall do as little injury as possible to the proj^rty of the 
and for acting as you are hereby directed this shall be your sufficient warrant], 

G-iven under our hands this day of one thousand eight hundred 

and 

A, B, 
C.B, 

(fit) See s. 6, ante, p. 4257. 
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THE AGEICULTURAL GANGS ACT, 1867. 

(30 k 31 Yict. c. 130) (a). 

An Act for the Begulation of Agricultural Q-augs. [SObh August, 1867,] 

Short title !• This Act may be cited for all purposes as The Agricultural Gangs Act, 

1867.’^ 

(a) See tke L. G. A., 1894, ss. 27 (1) (a), 32, post. The preamble, clause of enactmeat 
and second section of this Act are repealed by the S. L. E. A., 1893 (No. 1). 

:|e ♦ ♦ Jie * ♦ 

Interpretation. 3- The following words and expressions shall in this Act have the meaniags 
hereby assigned to them unless there is something in the context inconsistent 
with such meanings ; that is to say, 

“ Child shall mean a child under the age of thirteen years : 

“ Toung person ’’ shall mean a person of the age of thirteen years and 
under the age of eighteen years : 

“ Woman ” shall mean a female of the age of eighteen years or upwards : 

‘‘ Gangmasber ” shall mean any person, whether male or female, who 
hires children, young persons, or women with a view to their being 
employed in agricultural labour on lands not in his own occupation ; 
and, until the contrary is proved, any children, young persons, or 
women employed in agricultural labour on lands not in the occupation 
of the person who hired them shall be deemed to have been hired with 
the aforesaid view ; 

Agricultural gang shall mean a body of children, young persons, and 
women, or any of them, under the control of a gangmaster. 

Begulationsas 4, The following regulations shall he observed by every gangmaster with 
of respect to the employment of children, young persons, and women : 

young penwns, (1) . , . (a) : 

(2) No females shall he employed in the same agricultural gang with 

males : 

(3) No female shall be employed in any gang under any male gangmaster 

unless a female licensed to act as gangmaster is also present with 

that gang : 

And any gangmaster employing any child, young person, or woman in con- 
travention of this section, and any occupier of land on which such employ- 
ment takes place, unless he proves that it took place without his knowledge, 
shall respectively be liable to a penalty not exceeding twenty shillings for 
each child, young person, or woman so employed. 

(a) This sub-section, enacting that no child under the age of eight years should be 
employed in any a^icultural gang, was repealed by e, 16 of the Agricultural Children Act, 
1873, which substituted an enactment raising the age to ten. But that Act was itself 
repealed by the Education Act, 1921, which by s. 92 (1) proHbited the employment of 
oMldren under the age of twelve and imposed restrictions on the einplo 3 mQent of children 
between the ages of twelve and fourteen. Powers were also given to local education 
authorities by s. 90 of the same Act to regulate or prohibit by means of byelaws the employ- 
ment of children imder the age of fourteen. As to these matters, see now Children, and 
Young Persons Act, 1933, ss, 18, 19, 21, Vol. Y,po6t, 

Gangmastersto 5. No person shall act as a gangmaster unless he has obtained a licence to 
bd licensed. under this Act, 

Any person acting as a gangmasber without a licence under this Acl shall 
incur a penalty not exceeding twenty shillings for every day during which 
he so acts. 
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6c No licence shall be granted to any person who is licensed to sell beer, Section 6. 
spirits, or any other exciseable liquor. 

Licences not to 

7. Licences to gangmasters shall be granted by two or more justices in 
divisional petty sessions (a), on due proof to the satisfaction of such justices pnbUc-houses. 
that the applicant for a licence is of good character, and a dt person to be Licences to 
entrusted with the management of an agricultural gang. 

The justices (a) shall annex to their licence a condition limiting, in such Justices, 
manner as they think expedient, the distances within which the children 
employed by such gangtnaster are to be allowed to travel on foot to their 
work ; and any gangmaster violating the condition so annexed to his licence 
shall for each offence be liable to a penalty not exceeding ten shillings. 

Any person aggrieved by the refusal of the justices (a) to grant him a licence 
to act as gangmaster may appeal to the next practicable court of general or 
quarter sessions ; and it shall be lawful for such court, if they see cause, to 
grant a licence to the applicant, which shall be of the same validity as if it 
had been granted by the justices in petty sessions. 

(a) Licences are now granted by district councUs and not by the justices. See the 
L. G. A., 1894, s. 27, posL 

8 . Licences under this Act shall be in force for six months only, and 

may be renewed on similar proof to that on which, an original licence is fences, 
granted. 

9. There shall be charged in respect of each grant or renewal of licence a 

fee of one shilling, and such fee shall be accounted for and applied in manner renewals, 
in which the fees ordinarily received by the authority granting the licence 
are applicable. 

10 . On any conviction of a gangmaster of any offence against this Act the 
justices who convict him shall endorse on his licence the fact of such eon- and otter^ 
viction ; and on any conviction of such gangmaster of a second offence 
against this Act the justices may, in addition to any other penalty, withhold 

his licence for a period not exceeding three months ; and on any conviction 
of any gangmaster of a third offence against this Act the justices may, in 
addition to any other penalty, withhold his licence for a period not exceeding 
two years. 

And after a fourth conviction for an offence against this Act the gangmaster 
shall be disqualified from holding or receiving a licence under this Act. 

11 . All penalties under this Act may he recovered summarily before two Beoovery of 
or more justices in manner directed by the Summary Jurisdiction (England) 

Acts. c. 48 , etc. 


12. This Act shall not apply to Scotland or Ireland. 


Extent of Act. 


THE BEaULATION OF EAILWAYS ACT, 1868. 

(31 & 32 VicT. o. 119) (a). 

An Aci to amende the Law relating to Bailways, [31st July, 1868.] 

PBELIMINAJttT. 

1 , This Act may be cited as the Eegulation of Railways Act, 1868. 

[a] The sections of this Act here set out are those which relate to arbitration, and are 
incorporated by s. 63 of the L. G. A., 1888, post. The preamble was repealed by the 
S. L. E. A., 1893 (No. 1). 


Short title. 
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Section 30. VI.— Aebiteations bv Board op Trade (a). 

30 . Whenever the Board of Trade are required to make any award or to 
decide any diflference in any case in which a company is one of the parties, 
they may appoint an arbitrator to act for them, and his award or decision 
shall be deemed to he the award or decision of the Board of Trade (&). 

If the arbitrator dies, or in the judgment of the Board of Trade becomes 
incapable or unfit, the Board of Trade may appoint another arbitrator. 

(a) For the Board of Trade it is necessary to read the Minister of Transport or Health’ 
and for the company the county council, urban authority, or other party to the arbitration. 

(d) Observe that the award is made by the arbitrator, and when made is to be deemed 
to have been made by the Minister. See In re Kent G. G. and Saridgate L, J5,, [1895] 2 Q B 
43 ; 59 J. P. 456 ; 2 Digest 457, 1015. 

31 . The Board of Trade may fix the remuneration of any arbitrator or 
umpire appointed by them in. pursuance of this or any other Act in any case 
where a company is one of the parties, and may, if they think fit, frame a 
scale of remuneration for arbitrators or umpires so appointed by them ; and 
no arbitrator or umpire so appointed by them shall be entitled to any larger 
remuneration than the amount fixed by the Board of Trade. 

Cos^^. of 32 . The provisions of section eighteen to twenty-nine, both inclusive, of 
whl^^eofthe the Railway Companies Arbitration Act, 1859 (a), shall so far as is consistent 
with the tenor thereof, apply to an arbitrator appointed by the Board of 
company. Trade, and to his arbitration and aw’^ard, notwithstanding that one of the 
22 A 28 Viet, parties between whom he is appointed to arbitrate may not be a railway 
■ company; and in construing those sections for the purpose of this Act, 

the word companies ” shall be construed to mean the parties to the 
arbitration. 

[a) Section 18 empowers the arbitrator to call for books and documents and administer 
oaths j s. 19 gives him discretion as to the manner of proceeding with the arbitration j 
s. 20 enables him to proceed in the absence of parties ; s. 21 enables him, to make several 
awards each on part of the matters referred ; s. 22 makes the award conclusive ; s. 23 
gives the arbitrator power to extend the time for making an award ; s. 24 prevents the 
setting aside of an award for irregularity ; s. 26 provides that parties shall obey awards ; 
s. 26, that all courts shall give effect to awards ; s. 27, that costs shall he in the discretion 
of the arbitrator ; s. 28, that in absence of order, costs are to be borne by parties equally ; 
and B. 29, that submission may be made a rule of court. 

For the text of these sections, see 14 Halshury’s Statutes 1 15 et seq. 

* # 
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THE GAS AND WATEE WOEKS FACILITIES ACT, 1870. 

(33 & 34 Tiot. c. 70) (a). 

An Act to facilitate in certain cases the obtaining of Powers for theConstmetim 
of Gas and Water Works and for the Supjplg of Gas and Water. 

[9th August, 1870.] 

Preliminary. 

Short title. ‘ 1 . This Act may b© cited for all purposes as the Gas and Water Worke 

Facilities Act, 1870. 

(a) Incorporated with the P. H. A., 1875, by s. 161, post, for the purpose of enabling a 
local authority to supply gas, and amended by the Gas and Water Works Facilities Act, 
1870, Amendment Act, 1873, post, p. 4328. Preamble repealed by the S. L. R. A., 1893 
(No. 2). The provisions of this Act are, however, mod&ed or superseded, so far as it 
relate® to gas undertakings by the Gas Regulation Act, 1920, Yol. V., post, and . the Gas 
Undertakings Act, 1929, Vol. V., post. The provisions of the Act as regards water under- 
takings may now be considered to apply to companies only. Local authorities derive foB 
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powers as to water supply from the Public Health Acts and incorporated enactments. The H ote tO 

central department as regards all water undertakings is the Blinistry of Health in pursuance Section 1. 

of an Order in Council, dated November 9th, 1920, and as regards gas undertakings the 

Board of Trade in pursuance of another Order in Council of the same date. These Orders 
are set out in full at 3 Halshury^s Statutes 418. See also “ combined purposes ” rules, 

S. H. & 0. 1926, Ho. 1188. 

2. Tor the purposes of this Act the terms hereinafter mentioned shall have interpretation 
the meanings hereafter assigned to them ; that is to say, of terms. 

The term local authority ” shall mean the bodies of persons named in the 
table in Schedule (A.) to this Act annexed : 

The term ‘ ‘ road ” shall mean any carriageway being a public highway, and 
any bridge forming part of the same : 

The term road authority ” shall mean any local authority, board, town 
council, body corporate, commissioners, trustees, vestry, or other body 
or persons in whom a road as defined by this Act is vested, or who have 
the power to maintain or repair such road : 

The term “district,” in relation to a local authority, shall mean the area 
within the jurisdiction of such local authority : 

The term “The Lands Clauses Acts” means, so far as the Provisional 
Order in which that term is used relates to England . . . the Lands 
Clauses Consolidation Act, 1845 ; . . . together with . . . the 8&9Tict.c.i8. 
Lands Clauses Consolidation Acts Amendment Act, 1860 (ct). 

(a) Words relating to Scotland and Ireland only are here omitted. See the statutes 
referred to, onfe, pp. 4104, 4252. 


Desceiptton of Cases within this Act. 

3. This Act shall apply where powers are required for all or any of the Act to apply to 
purposes following : certain caaes. 

(1) To construct or to maintain and continue gasworks and works connected 
therewith (a), or to manufacture and supply gas in any district within 
which there is not an existing company, corporation, body of com- 
missioners, or persons empower^ by Act of Parliament (6) to construct 
such works or to manufactxire and supply gas : 

(2) To construct or to maintain and contmue waterworks and works 

connected therewith, or to supply water in any district within which 
there is not an existing company, corporation, body of commissioners, 
or persons empowered by Act of Parliament to construct such works 
and to supply water : 

(3) To raise additional capital necessary for any of the purposes aforesaid : 

(4) To enable two or more companies or persons duly authorised to supply 
gas or water in any district or in adjoining districts to enter into 
agreements jointly to furnish such supply, or to amalgamate their 
undertakings : 

(5) To authorise two or more companies or persons supplying gas or water 
in any district or in adjoining districts to manufacture and supply 
gas or to supply water, and to enter into agreements jointly to furnish 
such supply and to amalgamate their undertakings : 

and such purposes, or any one or more of them, as the case may he, shall, for 
the purposes of this Act, he deemed to he included in the term “ gas under- 
taking” or “ water undertaking,” according as the same relate to the supply 
of gas or water; provided that any gas or water company empowered as 
aforesaid may apply for and avail themselves of the facilities of this Act 
within their own districts respectively. 

(a) As to the right of a gas company to manufacture residuals, see Dmchar v. Qaa Light 
d: Gohe Co., [1925] A. G. 691 ; 89 J. P. 177 ; 25 Digest 471, 10, and as to the purchase of 
residuals, see the Gas Undertakings Act, 1929, s. 4, Vol. Y., post, 

{b) This expression is construed as meaning special Act of Parliament. 
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Provisional Orders authorising Gas and Water Undertakings (a), 

4* Provisional Orders authorising any gas uodertaking or v^ater under- 
taking under the authority of this Act may be obtained in any district by 
any company, companies, or person ; and in the construction of this Act 
the terms ‘‘the undertakers ” (&) shall be deemed to include any such com- 
pany, companies, or person. 

Where the undertakers require powers for the purpose of constructing 
gasworks or waterworks, or works connected therewith within any district, tbe 
consent of the local authority (c) of such district shall he necessary before 
any Provisional Order can be obtained ; and vrhere in such district there is 
a road authority distinct from the local authority, the consent of such road 
authority shall also be necessary in any case where power is sought to break 
up any road of such road authority, before any Provisional Order can be 
obtained, unless the Board of Trade (d) in any case in which the consent of 
the local authority or road authority is refused are of opinion, after inquiry (e), 
that, having regard to all the circumstances of the case, such consent ought 
to be dispensed with, and in such case they shall make a special report, stating 
the grounds upon which they have dispensed with such consent. 

(а) The Gas Regulation Act, 1920, s. 10, Vol. V., provides that anything which 
under the Gas and Waterworks Paoilities Act, 1870, or any Act amending the same may be 
effected by a provisional order confiriried by Parliament, may, so far as these enactments 
relate to gas, be effected by a special order made on the application of any local authority, 
company or person by the Board of Trade, under and in accordance with that section and 
for the purposes of the powers conferred hy that section, the Act of 1870 shall have effect 
as if s. 15 thereof {^ost) were omitted thermrom. The Act of 1920 further provides for the 
inclusion in a special order of many matters, for which reference should be made to the 
Act itself, which is set out m extensOt Vol. V., post 

(б) See also note (a) to s. 1, ante, p. 4264. This word applies to a district council and in 
relation to gas only. See the P. H. A., 1875, sa. 161, 316, post, and notes thereto, from 
which it will be seen that as regards gas undertakings special orders under the Act of 1920 
have now superseded provisional orders under the Act of 1870. As to revocation, 
extension, or amendment of the Order, see the Gas and Water Works Facilities Act, 1870, 
Amendment Act, 1873, s, 12, post, p, 4328, and the Act of 1920. 

(c) See Sched. A, post, p. 4270. It will he observed that the local authority in a rural 
parish is the successor of the vestry, viz. the Parish Council. Consequently the county 
council, who have now under the Local Government Act, 1929, become the highway 
authority in rural districts, will be “ the road authority ” distinct from the local authority. 
The county council will also occupy the same position as regards “ unclaimed” coun^ 
roads in urban districts. 

(d) The L. G. B. were substituted for the Board of Trade in respect of any gasworks 
established by an urban authority. See the P. H. A., 1875, s. 161, post. Power to transfer 
the powers of the L. G. B. under this Act to county councils exists under s. 10 of the L. G. A. 
1888, and the Local Government (Transfer of Powers) Act, 1903, but has never been 
exercised. The powers and duties of the L. G. B. were transferred to the Minister of 
Health by the Mmistry of Health Act, 1919, s. 3, post, p. 5191, but by Order in Council of 
November 9th, 1920, the powers and duties of the Minister of Health as regards gas were 
transferred to the Board of Trade. Powers as to finance, however, vest in the Minister of 
Health. 

(e) See the Gas and Water Works Facilities Act, 1870, Amendment Act, 1873, s. 13, 
post, p. 4328. 


5. The undertakers intending to make an application for a Provisional 
Order in pursuance of this Act shall proceed as follows : 

(1) On or before the first of November next before their application they 

shall give notice in writing of their intention to make the same to 
every company, corporation, or person (if any) supplying gas (if the 
proposed application relates to gasworks) or water (if the proposed 
application relates to waterworks) within the district to which the 
proposed application refers : 

(2) In the months of October and November next before their application, 

or in one of those months, they shall publish notice of their intention 
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to make such application by adyertisement, according to the regula- Section 5* 

tions contained in Part One of the Schedule (B.) to this Act; and 

where it is proposed to abstract water from any stream for any water- 
work, they shall give notice in writing of their intention to make 
such application to the owners or reputed owners, lessees, or reputed 
lessees, and occupiers of all mills and manufactories or other works 
using the waters of such stream for a distance of twenty miles below 
the point at which such water is intended to be abstracted, such 
distance to be measured along the course of such stream, unless such 
waters shall within a less distance than twenty miles fall into or 
unite with any navigable stream, and then only to the owners or 
reputed owners, lessees or reputed lessees and occupiers of such mills 
and manufactories as aforesaid which shall be situate between the 
point at which such water is proposed to be abstracted and the 
point at which such water shall fall into or unite with such navigable 
stream ; and such notice shall state the name (if any) by which the 
stream is known at the point at which such water shall be immediately 
abstracted, and also the parish in which such point is situate, and the 
time and place of deposit of the plans and sections required hy this 
Act to be deposited : 

(3) On or before the thirteenth day of the same month of iTovember they 

shall deposit the documents described in Part Two of the same 
Schedule, according to the regulations therein contained : 

(4) On or before the twenty-third day of December in the same year they 

shall deposit the documents prescribed in Part Three of the same 
Schedule, according to the regulations therein contained. 

All maps, plans, and documents required by this Act to be deposited for 
the purposes of any Provisional Order maybe deposited with the persons and 
in the manner directed by the Parliamentey Documents Deposit Act, 1837 ; 7 win. 4 a i 
and all the provisions of that Act shall apply accordingly. 

As to deposit of documents, cf. notes, aTite, p. 1159* 

6 . The Board of Trade shall consider the application, and also any objection Board of Trade 

thereto that may be lodged with them on or before such day as they from and 

time to time appoint, and shall determine whether or not the undertakers objection, 
may proceed with the application (a), 

(a) See s. 14 of the Amending Act of 1873, and notes thereto, pcwt, p. 4329, as to the 
rules which must now be observed. The current rules are set out ante, p. 4069. 

7 . Where it appears to the Board of Trade expedient and proper that the Board of Trade 
application should he granted, with or without addition on modification, or 

subject or not to any restriction or condition, and it has been proved to Order, 
their satisfaction that all the requisitions of section five of this Act have 
been in all respects complied with, the Board of Trade may settle and make 
a Provisional Order (a) accordingly. 

Every such Provisional Order (a) if it relates to gasworks shall expressly 
restrict the undertakers from manufacturing gas or any residual products 
arising in the manufacture of gas on any land except such as is specified 
in that behalf in the Order; and shall also expressly restrict them from 
storing gas on any land except such as is specified in that behalf in the 
Order within three hundred yards from any dwelling-house existing at the 
time when the undertakers propose to store gas on such land, without the 
consent in writing of the owner, lessee, and occupier of such dwelling-house. 

Every such Provisional Order (a) shall contain such other pro\nsions as, 
according to the nature of the application and the facts and circumstances 
of each case, the Board of Trade thinks fit to submit to Parliament for 
confirmation in manner provided by this Act (h) ; hut so that any such Pro- 
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The Gas and Water Works Facixities Act, 1870. 

visional Order shall not contain any provision for empowering the under- 
takers or any other person to acquire lands otherwise than by agreement 
or to acquire any lands, even hy agreement, except to an extent therein 
limited. 

The costs of and connected with the preparation and making of each 
Provisional Order shall be paid by the undertakers, and the Board of Trade 
may require the undertakers to give security for such costs before they 
proceed with the Provisional Order. 

(a) See note (a) to s. 4, antet p. 4266. 

(b) See s, 9, infra. 


8 , When a Provisional Order {a) has been made as aforesaid and delivered 
to the undertakers, the undertakers shall forthwith deposit and publish the 
same by advertisement according to the regulations contained in Part Four 
of the Schedule (B.) to this Act. 

(а) See note (a) to s. 4, ante, p. 4266. 

9* On proof to the satisfaction of the Board of Trade of the completion 
of such publication as aforesaid, the Board of Trade shall, as soon as they 
conveniently can after the expiration of seven days from the completion 
of such publication in relation to any Provisional Order (n) which shall have 
been published, as aforesaid, not later than the twenty-fifth of April (5) in 
any year procure a Bill to be introduced into either House of Parliament 
for an Act to confirm the Provisional Order, which shall be set out at length 
in the Schedule to the Bill : but until confirmation by Act of Parliament a 
Provisional Order under this Act shall not have any operation. 

If while any such Bill is pending in either House of Parliament a petition 
is presented against any Provisional Order ( a) comprised therein, the Bill, so 
far as it relates to the Order petitioned against, may be referred to a select 
committee, and the petitioner shall be allowed to appear and oppose as in the 
case of a Bill for a special Act. 

The Act of Parliament confirming any Provisional Order unclerthis Act 
shall be deemed a public general Act. 

{a) See note {a) to s. 4, ante, p. 4266. 

(б) It was formerly considered that this date applied to the publication of the Order, 
and not to the introduction of a Bill into Parliament. See, however, note (a) to s. 4, ante, 
p. 4266. 


10 . The provisions of the Lands Clauses Acts shall be incorporated with 
every Provisional Order (^i) under this Act, save where the same are expressly 
varied or excepted by any such Provisional Order (a), and except as to the 
following provisions, namely, — 

(1) With respect to the purchase and taking of lands otherwise than by 

agreement : 

(2) With respect to the entry upon lands by the promoters of the under- 

taking. 

Where a Provisional Order (a) authorises a gas undertaking the provisions 
of the Gasworks Clauses Act, 1847 (h), shall be incorporated with such 
Provisional Order (a), save where the same are thereby expressly varied or 
excepted. 

Where a Provisional Order authorises a water undertaking the provisions ; 
of the Waterworks Clanses Act, 1847, and of the Waterworks Clauses AeV 
1863 (c), shall be incorporated with such Provisional Order, save where the;’ 
same are thereby expressly varied or excepted. 
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For the purposes of such incorporation a ProTisional Order under this Act Section 10. 
shall he deemed the special Act (d). 

(а) See note (a) to s. 4, ante, p. 4266. 

(б) ATite, p. 4163. And see the Gas Begnlation Act, 1920, VoL V., post, referred to in 
note (a) to s. 4, ante, p. 4266. 

(c) Ante, pp. 4176, 4256. 

(d) See also the P. H. A., 1875, s. 316, posi, p. 4517. 

11 . If any undertakers empowered hy any Provisional Order under 

Act to make works do not, within three years from the date of such pr^Sbed time. 
Provisional Order, or within any shorter period prescribed therein, complete 
the works ; or, 

If within one year of the date of the Provisional Order, or within such 
shorter time as is prescribed in theProvisional Order, the works are not 
substantially commenced; or. 

If the works are commenced, but whilst the powers to carry them on exist 
are suspended without a reason sufficient in the opinion of the Board of 
Trade to warrant such suspension ; 

the powers given hy the Provisional Order to the undertakers for executing 
such works, or otherwise in relation thereto, shall cease to be exercised, 
except as to so much of the same as is then completed, unless the time be 
prolonged by the special direction of the Board of Trade. 

A statement in writing hy the Board of Trade to the effect that such works 
have not been completed, or that the woi'ks have not been substantially com- 
menced, or that they have been suspended without sufficient reason, shall he 
conclusive evidence for the purposes of this section of such non-completion, 
non-commencement, or suspension. 

12 . The undertakers empowered by any Provisional Order under this Act Gas rents and 
may demand and take, in respect of gas or water supplied by them under the 
authority of such Provisional Order, rents and rates respectively not exceeding 

the sums specified in such Provisional Order, subject and according to the 
regulations therein specified. 

13 . Nothing in any Provisional Order, or Act confirming the same, shall Companrnofc 
exempt the undertaking, or the company, corporation, or person to whom it 
belongs, from the provisions of any general Act of Parliament relating to s^ierai 
gasworks or waterworks, passed after the passing of this Act (a), or from any 
revision or alteration under the authority of Parliament of the maximum 

rents and rates allowed to he taken under the Provisional Order. 

(a) See the Gas and Water Works Facilities Act, 1870, Amendment Act, 1873, posif 
p. 4328. 

14 . For the purpose of carrying into effect the provisions of this Act, it Queen ia 
shah, be lawful for her Majesty at any time after the passing of this Act, hy 
Order in Council, to substitute for the Board of Trade any other department 

of her Majesty’s Government, and from and after such time as may be 
specified for the purpose iu any such order, or if no time be specified therein ^ 

from and after the date of such order, all matters to be done in pursuance 
of this Act by or in connection with the Board of Trade shall be done by or 
in connection with such substituted department. 


15 . This Act shall not apply to any place within the metropolis, as the Act not to apply 
same is defined in the Metropolis Management Act, 1855 (a). to metropolis. 

^ ® \ y IS&lOTiet. 

(a) See, however, the Gas Regulation Act, 1920, s. 10, Vol. V., post, which is referred to 
in note (a) to s. 4, ante, p. 4266. 
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SCHEDULE A (a). 


[S. 5 (2), ante.] 


Districts of Local Authorities. 


Description of local Authority of District 
set opposite its ITame. 


England and Wales. 

Boroughs (1; 

Any place other than a borough, and 
under the jurisdiction of commissioners, 
trustees, or other persons intrusted by 
any local Act with powers of improv- 
ing, cleansing, or paving any town. 

Any place not included in the above 
descriptions, and within the jurisdic- 
tion of local board constituted in pur- 
suance of the Public Health Act, 1848, 
and the Local Government Act, 1868, 
or one of such Acts (6). 

Any place or parish not within the above 
descriptions, and in which a rate is 
levied for the maintenance of the poor. 


The mayor, aldermen, and burgesses acting 
by the oonncil. 

The commissioners, trustees, or other 
persons intrusted by the local Act with 
powers of improving, cleansing, or paving 
the town. 

The local board. 


The vestry, select vestry, or other body 
of persons, acting by virtue of any Act 
of Parliament, prescription, custom, or 
otherwise, as or instead of a vestry or 
select vestry. 


(1) “Borough” shall mean any place for the time being subject to the Municipal 
Corporations Act, 1835 (c). 

(а) Parts of this Schedule relating only to Scotland or Ireland are here omitted. 

(б) See the L. G. A., 1933, s. 1 (2), ante, p. 738. 

(c) Now the I. Gr. A., 1933, s. 1 (2) (b) and (c), and Sched. I., Pts. II., Ill, artte, pp. 738, 
1197, 1198. 


SCHEDULE B. 

Provisiokal Orders (a). 

Part L 

Advertisement in October or November of intended Apjplication. 

(1) Every advertisement is to contain the following particulars : 

1. The objects of the intended application. 

2. A general description of the nature of the proposed new worts, if any. 

3. The names of the townlands, parishes, townships, and extra-parochial places in 

which the proposed new works, if any, will be made. 

4. The times and places at which the deposit under Part II. of this Schedule will 

be made. 

5. An office, either in London or at the place to which the intended application 

relates, at which, printed copies of the draft Provisional Order, when deposited, 
and of the Provisional Order, when made, will be obtainable as hereinafter 
provided. 

(2) The whole notice is to be included in one advertisement, which is to be headed 
with a short title descriptive of the undertaking. 

(3) The advertisement is to he inserted once at least in each of two successive 
weeks in some one and the same newspaper published in the district affected by the 
proposed undertaking, where the proposed works (if any) will be made ; or if there be 
no such newspaper, then in some one and the same newspaper published in the county 
in which every such district, or some part thereof, is situate ; or if there be none, then 
in some one and the same newspaper published in some adjoining or neighbouring 
county. 

(4) The advertisement is also, in every case, to be inserted once at least in the 
London . . . Gazette, accordingly as the district is situate in England . . . 

(a) See now Gas Regulation Act, 1920, s. 10, Yol. V.,post} as regards gas, and note (6) to 
s. 14 of the Act of 1873, p, 4329, 
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Schedule. 


Part IL 

Deposit on or before 30fA November, fS- » (3), ante.'i 

(1) The undertakers are to deposit — 

1. A copy of the advertisement published by them. 

2. If the application relates to gas, a map showing the land proposed to be used for 

the manufacture of gas, or of residual products arising in the manufacture 
of gas. 

3. A proper plan and section of the proposed new works, if any, such plan and 

section to he prepared according to such regulations as may from time to 
time be made by the Board of Trade in that behalf ( o). 

(2) The documents aforesaid are to he deposited for public inspection — 

In England ... in the office of the clerk of the peace for every county, riding, 
or division . . . which will he affected by the proposed undertaking, or in 
which any proposed new work will be made. 

(3) The documents aforesaid are also to be deposited at the office of the Board of 

Trade. 

(a) See note {a) to s. 6, ante, p, 4267, 


Part IH. 


Deposit on or before 23rd December* t®* 9 ®^^*1 

(1) The undertakers are to deposit at the office of the Board of Trade — 

1. A memorial signed by the undertakers, headed with a short title descriptive 

of the undertaking (corresponding with that at the head of the advertise- 
ment), addressed to the ,Board of Trade, and praying for a Provisional 
Order, 

2. A printed draft of the Provisional Order as proposed by the undertakers, with any 

schedule referred to therein. 

3. An estimate of the expense of the proposed new works, if any, signed by the 

persons making the same. 

(2) They are also to deposit a sufficient number of such printed copies at the office 
named in that behalf in the advertisement ; such copies to he there furnished to all 
persons applying for them at the price of not more than one shilling each. 

(3) The memorial of the undertakers (to he written on foolscap paper, bookwise, 
with quarter margin) is to he in the follovdng form, with such variations as circum- 
stances require : 

{^Short Title of UndertakingJ\ 

To the Board of Trade. 

The memorial of the undertakers of [short title of undertaking] : 

Showeth as follows : 

1. Your memorialists have published, in accordance with the requirements of the 
Gas and Water Works Facilities Act, 1870, the following advertisement: 

[Here aduertisemeat to be set out ijerhatim.^ 


2. Your memorialists have also deposited, in accordance with the requirements of 
the said Act, copies of the said advertisement and [Aere state deposit of the severed 
matters required by Act], 

Your memorialists, therefore, pray that a Provisional Order may be made in the 
terms of the draft proposed by your memorialists, or in such other terms as may 
seem meet. 


A* B,, 

a !>., 

Undertakers, 


Past IV. 


Deposit and Advertisement of Provisional Order when made* [S. 8, 

(1) The undertakers are to deposit printed copies of the Provisional Order when 
settled and made, for public ins^peotion in the offices of clerks of the peace . . . 
where the documents required to be deposited by them under Part 11. of this Schedule 
were deposited. 
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Schedule. (2) They are also to deposit a sufficient nuinLer of such printed copies at the office 

named in that behalf in the advertisement, such copies to be there furnished to all 

persons applying for them at the price of each. 

(3) They are also to publish the Provisional Order as an advertisement once in the 
local ne\ 7 spaper in which the original advertisement of the intended application was 
published. 

THE TRAMWAYS ACT, 1870. 

(33 & 34 VicT. c. 78) (a). 

Afi Act to facilitate the Construction and to Begulate the Wcrldng of Tramways. 

[9thL August, 1870.] 

Pebliminabt, 

Shorttitle. 1- This Act may be cited for all purposes as ** The Tramways Act, 1870.” 

(a) This Act gives to local authorities important powers with regard to tramways and 
tramway companies, and is, therefore, included in this Appendix. The preamble was 
repealed hy the S. L. R. A., 1893 (No. 2). The subject belongs rather to the law of high- 
ways than to that of public health, and the notes are, therefore, chiefly confined to 
references to decided cases. It may be convenient to mention here that hy the Ministry 
of Transport Act, 1919, s. 2, post, p. 6197, there were transferred to the Ministry of Trans- 
port all the powers and duties of any Government department in relation to tramways 
as from a date or dates to be fixed by His Majesty in Council. By an Order in Council 
dated the 22nd Sept., 1919 (S. R. & 0., 1919, No. 1440), the powers and duties of the Board 
of Trade in relation to tramways were transferred to the Minister of Transport as from the 
23rd Sept., 1919. It is necessary, therefore, to read references in tliis Act to the Board of 
Trade as references to the Minister of Transport. Under s. 6 of that Act, post, p. 5201, the 
Minister was given power to require through runnings on adjoining tramways. As to the 
power of local authorities with tramway powers to run public service vehicles, see Road 
Traffic Act, 1930, Pt. V. 

limitation of 2., This Act shall not extend to Ireland. 

Act. 

Interpretation 3* -For the purposes of this Act the terms hereinafter mentioned shall 
of terms. meanings hereinafter assigned to them ; that is to say, 

The terms “local authority” and “local rate” shall mean respectively 
the bodies of persons and imte named in the table in Part I. of the 
Schedule A. to this Act annexed : 

The term “road” shall mean any carriageway being a public highway, 
and the carriageway of any bridge forming part of or leading to the 
same : 

The term “road authority” shall mean, in the districts specified in the 
table in Part II. of the Schedule A. to this Act annexed, the bodies of 
persons named in the same table, and elsewhere any local authority, 
board, town council, body corporate, commissioners, trustees, vestry, or 
other body or persons in whom a road as defined by this Act is vested, 
or who have the power to maintain or repair such road (a) : 

The term “district” in relation to a local authority or road authority, 
shall mean the area within the jurisdiction of such local authority or 
road authority : 

The term “ prescribed ” shall mean prescribed hy any rules made in 
pursuance of this Act : 

The term “ the Land Clauses Acts ” means, so far as the Provisional Order 
8<ft9Vict.c. 18. in which that term is used relates to England, the Lands Clauses Oon- 

25 & 24 Viet. solidation Act, 1845; . . . together with . . . the Lands Clauses Oon- 

* solidation Acts Amendment Act, 1860 (6) : 

The term “ two justices ” shall, in addition to its ordinary signification, 
mean one stipendiary or police magistrate acting in any police court for 
the district. 

(a) See Wolverhampton (TraTmuays Co,, Ltd, v. G. W, Rail. Co,, cited in the note to s. 32, 
post, p. 4286. 



Provisional Orders. 


4273 


An agreement between a county council and a district council, whereby the latter Note to 
a^eed to maintain a main road under s. 1 1 of the L. O. A., 1888, was held not to affect the Section S. 
rights of the former as the road authority within the above definition (Stockport and Hyde 
Highway Board v. Cheshire G. 0. (1891), 55 J. P. 808 ; 61 L. J. Q. B. 22 ; 26 Digest 280, 

169). A delegation under s. 35 of the L. O. A., 1929, t*t 11 not, therefore, affect the position 
of a county council as the road authority in respect of all county roads (except those claimed 
under s. 32, ibid.) in urban districts and in respect of all roads in rural districts (s. 30, ibid,), 

(b) Words in this clause relating to Scotland only are here omitted. See the statutes 
referred to, UTzfe, pp. 4104, 4252. 


PART I. 


Provisional Orders Authorising the Construction op 
Tramways. 


4. Provisional Orders (a) authorising the construction of tramways (h) in 
any district may be obtained by — Orders ^ 

(1) The local authority of such district ; or by — 

(2) Any person, persons, 'corporation, or company, with the consent of the tramways may 

local authority of such district; or of the road authority of such^®^*®^ *. 
district where such district is or forms part of a highway district 
formed under the provisions of the Highway Acts (c) : 

And any such local authority, person, persons, corporation, or company 
shall he deemed to be promoters of a tramway, and are in this Act referred 
to as the “ promoters.” 

Application for a Provisional Order shall not be made by any local authority 
until such application shall be approved in the manner prescribed in Part ITL 
of the Schedule A. to this Act annexed. 

Where in any district there is a road authority distinct from the local 
authority (d), the consent of such road authority shall also be necessary in any 
case where power is sought to break up any road subject to the jurisdiction 
of such road authority, before any Provisional Order can be obtained. 


(а) See the rules issued by the Board of Trade with respect to Provisional Orders under 
this Act. See s. 64, post, p. 4302, and notes thereto. The construction of a tramway 
without statutory authority may amount to a nuisance at common law (B. v. Train (1862), 
2 B. & S- 640 ; 26 J. P. 469 ; 26 Digest 419, J3S7), The local authority may lawfully agree 
with a tramway company not to apply for powers to construct nor to give their consent to 
the construction by others of tramways on roads within their district without first calling 
on the particular tramway company with which the agreement is made to apply for powers 
themselves (Atf.-Gen. v. Hastings Corporation (1902), 67 J. P. 165 ; 19 T. L. It. 9 ; 13 Digest 
366, 992). 

(б) As to income tax on tramways, see London G. G. v. Edioards (1909), 73 J. P. 213 ; 
100 L. T. 444 ; 28 Digest 54, 276 ; Pooh Corporation v. Boumemoiith Corporation (1910), 
75 3*. P. 13 ; 103 L. T. 828 ; 28 Digest 72, 380. 

(c) i.e., the Highway Acts, 1835, 1862, and 1864 (9 Halsbuiy’s Statutes 50, 122, 142). 
See s. 1 of the last-mentioned Act. 

(d) a county council, in rural districts or in relation to xmclaimed county roads in 
urban districts. 


5. Where it is proposed to lay down a tramway in two or more districtsi ^e Board of 
and any local or road authority having jurisdiction in any of such districts certali^is^ 
does not consent thereto, the Board of Trade (a) may, nevertheless, make a 
Provisional Order authorising the construction of such tramway if they are local or load 
satisfied, after inquiry (b), that two-thirds of the length of such tramway is 
proposed to be laid in a district or in districts the local and road authority 
or the local and road authorities of which district or districts do consent 
thereto ; and in such case they shall make a special report stating the grounds 
upon which they have made such order. 

(а) Now the Ministry of Transport. See note (a) to s. 1, ante, p. 4272. 

(б) As to local inquiries, see s. 63, post, p. 4302. But the non-consenting local authority 
may he heard against the Bill for confirming the Provisional Order (Glasgow Corporation 
Tramways Bill (1878), 2 Cl. & R. 95). 
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The Tramways Act, 1870. 

S, The promoters inbeading to make an application for a Provisional 
Order shall proceed as follows ; 

(1) In the months of October and November next before their application, 

or in one of those months, they shall publish notice of their intention 
to make such application by advertisement (a) ; and they shall, 
on or before the fifteenth day of the following month of December, 
serve notice of such intention, in accordance with the Standing 
Orders (if any) of both Houses of Parliament for the time being in 
force with respect to Bills for the construction of tramways : 

(2) On or before the thirtieth day of the same month of November they 

shall deposit the documents described in Part IL of the same 
Schedule, according to the regulations therein contained : 

(3) On or before the twenty-third day of December in the same year 

they shall deposit the documents described in Part HI. of the same 
Schedule, according to the regulations therein contained : 

All maps, plans, and documents required by this Act to be deposited for 
the purposes of any Provisional Order may be deposited with the persons 
and in the manner directed by the Parliamentary Documents Deposit Act, 
1837 ; and all the provisions of that Act shall apply accordingly. 

(a) See the form prescribed in Part I. of Schedule B., post, p. 4304, a reference to which 
is obviously omitted here by an oversight, 

7 . The Board of Trade (a) shall consider the application, and may, if they 
think fit, direct an inquiry r&) in the district to which the same relates, or 
may otherwise inquire as to the propriety of proceeding upon such application, 
and they shall consider any objection thereto that may be lodged with them 
on or before such day as they from time to time appoint (c), and shall 
determine whether or not the promoters may proceed with the application. 

(a) Now the Minister of Transport. See note (a) to s. 1, ante, p. 4272. 

(A) As to local inquiries, see s. 63, post, p. 4302. 

(c) See the regulations made imder s. 64, post, p. 4302. 

8 . Where it appears to the Board of Trade (a) expedient and proper that 
the application should be granted, with or without addition or modification, 
ox subject or not to any restriction or condition, the Board of Trade (a) may 
settle and make a Provisional Order accordingly. 

Every such Provisional Order shall empower the promoters therein speci- 
fied to make the tramway upon the gauge and in manner therein described, 
and shall contain such provisions as (subject to the requirements of this 
Act) the Board of Trade (a) according to the nature of the application and 
the facts and circumstances of each case, think fit to submit to Parliament 
for confirmation in manner provided by this Act ; but so that any such Pro- 
visional Order shall nob contain any provision for empowering the promoters 
or any other person to acquire lands otherwise than by agreement, or to 
acquire any lands, even by agreement, except to an extent therein limited, 
or to construct a tramway elsewhere than along or across a road (h), or upon 
land taken by agreement (c). 

(a) See note (a) to s. 7, supra, 

(b) Defined hy s. 3, ante, p. 4272. 

(c) If compulwry powers of taking land are required, they must be obtained by private 
BUI. See alio s, 16, post, p. 4276. A company had statutory power to lay a second Hue 
of tramway on obtaining certain consents, but without obtaining such consents they laid 
the rails ; — Belct, that they were liable for a trespass, and that as damages they were liable 
in any event for the cost of restoring the road (Bideford U. B, 0, v. Bideford, eU.<, Mail, Go, 
(1903), 68 J, P, 123 ; 43 Digest 341, 15), 

9 . Every tramway in a town (o) which is hereafter authorised by Pro- 
visional Order shall be constructed and maintained as nearly as may he in 
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the middle of the road ; and no tramway shall be authorised by any Pro- 
Tisional Order to be so laid that for any distance of thirty feet or upwards 
a less space than nine feet and six inches shall intervene between the outside 
of the footpath on either side of the road and the nearest rail of the tramway 
if one-third of the owners or one-third of the occupiers of the houses, shops, 
or warehouses abutting upon the part of the road where such less space shall 
intervene as aforesaid shall in the prescribed manner and at the prescribed 
time express their dissent from the tramway being so laid (h)^ 

{a) See note (a) to s. 93 of the Lands Clauses Consolidation Act, 1845, ante, p. 4140. 

{b) The Order will be good if it dispenses with the 9 ft. 6 in. limit in the absence of 
express dissent of the occupiers [Edinburgh Street Tramways v. Black ( 1873), L. R. % Sc. 
& Div. 336 ; 37 J. P. 692 ; 43 Digest 340, 6‘). See also Wilkinson and Marshall v. Eew- 
castle-u^on-Tyne Gorjyoratim (1902), 18 T. L. R. 332 ; 28 Digest 471, 

10. Every such Provisional Order shall specify the nature of the traffi *« 
for which such tramway is to be used, and the tolls and charges which may 
be demanded and taken by the promoters in respect of the same, and shall 
contain such regulations relating to such traffic and such tolls and charges 
as the Board of Trade (a) shall deem necessary and proper (b). 

(a) Now the Minister of Transport. See note (a) to s. 1, ante, p. 4272. 

(b) The working of omnibuses in connection with the tramways must be specially 
provided for if the local authority contemplate such an addition to the tramways [London 
G. C. V. Att,-Ge'n., [1902] A. C. 165 ; 66 J. P. 340 ; 13 Digest 366, P54). As to the construc- 
tion of a statute empowering a local authority to run omnibuses in connection with their 
tramway undertaking, see Att.-Oen. v. Leeds Corjporaiion, [1929] 2 Ch. 291 ; 93 J. P. 153 ; 
Digest Supp. The question is not whether a business can be conveniently or advantageously 
conducted with the tramway business, but whether it is by necessary implication incidental 
or necessary to it, see per Pab-wxll, J., in Att,-Gen^ v. Manchester CorporcUion, [1906] 1 Ch. 
643, 656 ; 70 J. P. 201 ; 13 Digest 362, 972, where the corporation were restrained from 
carrying on a pajoels delivery service in connection with their tramway undertaking. As 
to the conveyance of mails by tramways, see the Conveyance of Mails Act, 1893 (13 
Halsbury’s Statutes 36). In Clogher Valley Tramway Oo„ Lid, v, Jd. (1892), 30 L. B. ir. 
316, it was held that a steam tramway constmcted by a company authorise thereto by 
Provisional Order, under the Tramways (Ireland) Act, 1860, confirmed by special Act, 
was not a railway within the meaning of the Post Office (Parcels) Act, 1882, and that the 
rights and liabilities of the company and the Postmaster-General respectively as regarded 
the conveyance of parcels thereon, were regulated solely by the special Act confirming the 
Provisional Order. 

11 . The costs of and connected with the preparation and making of each 
Provisional Order shall be paid by the promoters, and the Board of Trade 
may require the promoters to give security for such costs before they proceed 
with the Provisional Order (a ). 

(a) These costs are to be taxed on the Chancery, and not on the parliamentary scale (Li 
re Morlep (1875), L. R. 20 Eq. 17 ; 43 Digest 340, 7). And see In re Petersm, [1909] 2 Gh. 
398 ; 73 J. P. 461 ; Digest, Practice 863, 4071, and Re Cannings, Ltd. and Middlesex 
0. C., [1907] I K. B. 51 ; Digest, Practice 947, 4871. 

As to the costs of a parliamentary agent employed by a promoter who is not mentioned 
in the Act and does not become a member of the company, see Re Skegness and 8t. Leonard's 
Tramways Co, (1888), 41 Ch. D. 215 ; 10 Digest 1113, 7830. 

12. After a Provisional Order is ready, and before the same is delivered 
by the Board of Trade (a), the promoters, unless they are a local authority, 
shall within the prescribed time and in the prescribe manner, and subject 
to the prescribed conditions as to interest, repayment, or forfeiture, pay, 
as a deposit, into the prescribed bani, the sum of money prescribed, which 
shall not be less than four pounds per centum on the amount of the estimate 
by the promoters of the expense of the construction of the tramway, or 
deposit, in such bank any security of the prescribed nature fcbe then value 
of which is not less than such sum of money (b). 

(a) See note (a) to s. 10, supra. 

(b) This section has no appKcation to a local authority. See the Parliamentary Deposits 
and Bonds Act, 1892 ; Re Bradford Tran/tmys Co. (1876), 4 Ch, D. 18 ; 36 Idgest 280, 27 S ; 
Re Lowestoft, Yarmouth and Sowthwold Tramways Go. (1877), 6 Ch. D. 484 ; 36 Digest 283, 
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S07 ; Re Tynemouth Borough Tramways Go., Ltd. (1S75), 33 L. T. 8 ; 4-3 Digest 358, 131 ; 
Ex parte Chambers, [1893] 1 Ch. 47 ; 38 Digest 391, S64 ; Re Colchester Tramways Co.] 
[1893] 1 Ch. 309 ; 36 Digest 280, 277 ; Be Dudley and Kingswinjord Tramways Co. (1893)| 
63 L. J. Ch. 108 ; 43 Digest 341, 10 ; Ex parte Bradford ard District Tramways Co., [1893] 
3 Ch. 463 ; 36 Digest 283, 308 ; Turpin v. Somerton Tramway Co., [1900] W. N. 94 ; Digest, 
Practice 725, 3125 ; AU.-Oen. v. Bournemouth Corporation, [1902] 2 Ch. 714 ; 43 Digest 
340, 9. As to the claim of solicitors and parliamentary agents for their costa, see In re 
Manchester, etc.. Tramways Qo., [1893] 2 Ch. 638 ; 36 Digest 278, 203. 

13. When a Provisional Order has been made as aforesaid and delivered 
to the promoters, the promoters shall forthwith publish the same by deposit 
and advertisement, according to the regulations contained in Part lY. of the 
Schedule B. to this Act. 

14. On proof to the satisfaction of the Board of Trade {%) of the completion 
of such publication as aforesaid, the Board of Trade (a) shall, as soon as they 
convemently can after the expiration of seven days from the completion of 
such publication, procure a Bill to be introduced into either House of Parlia- 
ment in relation to any Provisional Order which shall have been published 
as aforesaid not later than the twenty-fifth of April (h) in any year, for an Act 
to confirm the Provisional Order, which shall be set out at length in the 
Schedule to the Bill ; and until confirmation, with or without amendment, 
hy Act of Parliament, a Provisional Order under this Act shall not have any 
operation. 

If while any such Bill is pending in either House of Parliament a petition 
is presented against any Provisional Order comprised therein, the Bill, so 
far as it relates to the Order petitioned against, may be referred to a select 
committee, and the petitioner shall he allowed to appear and oppose as in 
the case of a Bill for a special Act. 

The Act of Parliament confirming a Provisional Order under this Act 
shall be deemed a public general Act. 

(а) Now the Minister of Transport. See note {a) to s. 1, ante, p. 4272. 

(б) See note (6) to s. 9 of the Das and Water Works Taoilities Act, 1870, ante, p. 4268. 

15. The provisions of the Lands Clauses Acts shall be incorporated with 
every Provisional Order under this Act, save where the same are expressly 
varied or excepted by any such Provisional Order, and except as to the 
following provisions, namely, — 

(1) With respect to the purchase and taking (a) of lands otherwise than 

by agreement : 

(2) With respect to the entry upon lands by the promoters of the under- 

taking. 

For the purposes of such incorporation a Provisional Order under this Act 
shall he deemed the special Act. 

(a) If compulsory powers are re<iTiired they must be obtained by private Bill. 

The erection, by a tramway company which was empowered by their special Act to 
erect on in over or xinder any street or road poles and posts, of a pillar on land belonging 
to the plaintiff forming part of the highway subject to being used by him for exposal of 
furniture for sale was hold not to he a taking of land withia the meaning of the Lands 
Clauses Acts, but only an exercise of their special statutory powers (Escott v. Newport 
Corporation, [1904] 2 K. B. 369 ; 68 J. P. 136 ; 26 Digest 327, 697). As to whether a local 
authority is entitled to use land vested in them as a public park for the purpose of road- 
widening to facilitate the construction of a tramway under a Provisional Order, see Att.-Gfen. 
V. Folkestone Corporation, Times, April 29th, 1903. 

16. The Board of Trade (a) on the application of any promoters empowered 
by a Provisional Order may from time to time revoke, amend, extend, or 
vary such Provisional Order by a further Provisional Order. 

Every application for such forther Provisional Order shall be made in like 
manner and subject to the like conditions as the application for the former 
Provisional Order. 
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Every suck further Provisional Order shall be made and confirmed in like SeetiOQ 16. 

manner in every respect as the former Provisional Order, and until such 

confirmation, such further Provisional Order shall not have any operation. 

(a) Now the Minister of Transport. See note {a) to s. 1, aniej p. 4272. 

17. Subject and according to the provisions of this Act, the Board of Power to 
Trade (a) may, on a joint application, or on two or more separate applications, 
settle and make a Provisional Order empowering two or more local authorities, 
respectively, jointly to construct the whole, or separately to construct parts, 

of a tramway, and jointly or separately to own the whole or parts thereof ; 
and all the provisions of this Act which relate to the construction of tramways 
shall extend and a»pplj to the construction of the whole and separate parts of 
such tramway as last aforesaid ; and the form of the Provisional Order may 
be adapted to the circumstances of the case. 

(a) See note (a) to s. 16, supra, 

18. If the promoters empowered by any Provisional Order under this Act Cesser of powers 
to make a tramway, do not, within two years from the date of the same, or of 

within any shorter period prescribed therein, complete the tramway and open time, 
it for public traffic ; or, 

If within one year from the date of the Provisional Order, or within such 
shorter time as is prescribed in the same, the works are not substantially 
commenced ; or, 

If the works having been commenced are suspended without a reason suffi- 
cient in the opinion of the Board of Trade (a) to warrant such 
suspension ; 

the powers given by the Provisional Order to the promoters for constructing 
such tramway, executing such works, or otherwise in relation thereto, shall 
cease to be exercised, except as to so much of the same as is then completed, 
unless the time be prolonged by the special direction of the Board of Trade (a) ; 
and as to so much of the same as is then completed the Board of Trade (a) 
may allow the said powers to continue and to be exercised if they shall think 
fit, but failing such permission the same shall cease to be exercised, and where 
such permission is withheld then so much of the said tramway as is then com- 
pleted shall be deemed to be a tramway to which all the provisions of this Act 
relating to the discontinuance of tramways after proof of such discontinuance 
shall apply, and may be dealt with accordingly. 

A notice purporting to be published by the Board of Trade (a) in the 
London or Edinburgh Gazette, accordingly as the district to which it relates 
is situate in England or Scotland, to the effect that a tramway has not been 
completed and open for public traffic, or that the works have not been sub- 
stantially commenced, or that they have been suspended without sufficient 
reason, shall be conclusive evidence for the purpose of this section of such 
non-completion, non-commencement, or suspension (h). 

(а) Now the Minister of Transport. See note (a) to s. 1, CTite, p. 4272. 

(б) See note (b) to s. 12, ante, p. 4275. The notice referred to in this section is not the 
exclusive or only evidence of the non-commencement of the works that the court can 
receive. The works mean the physical works, and therefore where nothing has been 
done but the entering into contracts for the supply of dynamos, plant, and cars, the works 
have not been substantially commenced within the meaning of this section (Att,-Cfm, v. 

Boumem/mth Corporatim, [1Q023 2 Ch. 714 ; 43 Digest 340, 9)» The only remedy of a 
private person for compelling the carrying out of the statutory powers is by complaint to 
the Board of Trade. The giving of the powers is no longer regarded as a bargain between 
the promoters and the public ( York and North Midland BaiL Oo, v. (1853), 1 El. & BL 
868 ; 22 L. J. Q. B. 225 ; 38 Digest 257, B2 ; B. v. (?. F. BaH. Co, (1893), 58 J. P. 74 ; 

62 L. J. Q. B. 572 ; 38 Digest 258, 34). But there may be special provision in the Act, 
see JDevonport Corporation v, Flymouth, JDevonport and District Tramways Co, (1884), 49 
J. P. 405 ; 52 L. T. 161 ; 42 Digest 769, 1857, 

P.H, — VOL. IV. ^ 
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19. When a trainw'ay has been completed under the authority of a Pro- 
visional Order by any local authority, or where any local authority has uuder 
the provisions of this Act (a) acquired possession of any tramway, such 
authority may, with the consent of the Board of Trade (h), and subject to 
the provisions of this Act, by lease, to be approved of by the Board of 
Trade (5), demise to any person, persons, corporation, or company the right 
of user by such person, persons, corporation, or company of the tramway, 
and of demanding and taking in respect of the same the tolls and charges 
authorised (c) ; or such authority may leave such tramway open to be used 
by the public, and may in respect of such user demand and take the tolls and 
charges authorised ; but nothing in this Act contained shall authorise any 
local authority to place or run carriages upon such tramway, and to demand 
and take tolls and charges in respect of the use of such carriages d). 

ISTotice of the intention to make such lease shall be published by the local 
authority by advertisement, and a copy of such lease shall be deposited 
according to the regulations contained in Part I. of the Schedule 0. to this 
Act annexed ; and unless such notice is given, and such copy deposited, such 
lease shall not be approved of by the Board of Trade (6). 

Every such lease shall be made for a termor for berms not exceeding in the 
whole twenty -one years. 

On the determination of any lease made under this Act, the local authority 
may from time to time, with the consent of the Board of Trade (h), by lease, 
demise such rights for such further term or terms, not exceeding in any case 
twenty-one years, as the said Board may approve. 

Every such lease shall imply a condition of re-entry if at any time after the 
making of the same the lessees discontinue the working of the tramway 
leased, or of any part thereof, for the space of three calendar months (such 
discontinuance not being occasioned by circumstances beyond the control 
of such lessees, for which purpose the want of sufficient funds shall not be 
considered a circumstance beyond their control). 

The person, persons, corporation, or company to whom any such lease may 
be made are in this Act referred to as “ lessees ” (e). 

(a) See s, 43, post, p. 4291. 

(b) Now the Minister of Transport. See note (a) to s; 1, ante, p. 4272, 

(c) See note (6) to s. 4 on p. 4273, ante. See also SalforU Gorporation v. ISccles Corpora- 
tion, [1912] A. 0. 465 ; 76 J. P. 249 ; 43 Digest 366, 122, where a licence granted without 
the consent of the Board of Trade was held to be ultra vires. 

(d) This last restriction is frequently removed in Provisional Orders. 

(e) Apart from the express provisions of this section undertakers cannot grant a lease 
of their statutory powers (see per Lord Blaokbubx, in AtL-Oen. v. 0. W. JiaU. Co. (1880), 
5 App. Cas. 473, at p. 484 ; 44 J. P. 648 ; 13 Digest 366, 932 ; Vinc/i v. Biricenhecd, etc. 
Bail. Co. (1862), 5 De G. & Sm. 662 ; 38 Digest 326, 418). As to the stamp on the lease, 
see British Electric Traction Co. v. Gommiasioners of Inland Meverme, [1902] 1 K. B. 441 ; 
66 J. P. 83 ; 43 Digest 357, 126. Eor forms of leases, see the Encyclopaedia of Porms and 
Precedents, Vol. XVII., title Teamways. See also as to construction of clause in a lease 
for relieving the lessors from owners’ assessments, Glasgow Corporation v. Glasgow Tramway 
and Omnibus Co., [1898] A. C. 631 ; ' 43 Digest 356, 124. Lessees cannot snh-assign 
{Omnibus Conveyance Co. v. Liverpool United Tramways and Omnibus Co. (1882), 26 Sol. J. 
580 ; 42 Digest 724, 1426). See also Re Bradford Tramways, etc, Co., Ltd., Courtenay's 
Case (1904), 68 J. P. 362, and Qreenoch and JPort-Olasgow Tramway Co. v. GreenocJo Gorpn. 
(1920), 67 Sc. L.R. 481. 

20 . [a) "Where the local authority in. any district are the promoters of any 
tramway, they shall pay all expenses incurred by them in applying for and 
obtaining a Provisional Order, and carrying into effect the purposes of such 
Provisional Order, out of the local rate, and any such expenses shall he 
deemed to be purposes for which such local rate may be made, and to which 
the same may be applied. 

Where the local rate is limited by law to a certain amount and is by 
reason of suph limitation insufficieut for the payment of such expenses, the 
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Eoard of Trade (6) may, by the Provisional Order, extend the limit of such Seetion 20. 

local rate to such amount as they shall think fit, and prescribe for the pay- 

ment of such expenses. 

Such local authority may, for the purposes of such Provisional Order, 
borrow' ^ , . any sums of money necessary for defraying any such expenses. 

Such local authority shall keep separate accounts of alt moneys paid by 
them in applying for, obtaining, and carrying into effect any such Provisional 
Order, and in the repayment of moneys borrowed, and of all moneys received 
by them by way of rent or tolls in respect of the tramway authorised thereby, 

When, after payment of all charges incurred under the authority of this 
Act, and necessary for giving effect to such Provisional Order, there shall be 
remaining in the hands of such local authority any of the moneys received by 
them by way of rent or tolls in respect of the tramways authorised by such 
Provisional Order, such moneys shall be applied by them to the purposes for 
which the local rate may he ]?y them applied. 

Certain words in this section were repealed by the L. G. A., 1933, s. 307, Sched. XI., Pt. 

IV. , ante, pp. 1194, 1281, Borrowing is now regulated by ss. 196, 198 and Sched. VIII. of 
that Act, ante, pp. 1031, 1033, 1265- 

(a) Reference may be made to the Public Utility Companies (Capital Issues) Act, 1920 
(now expired), which provided for the variation of the provisions regulating the raising of 
capital hy companies carrying on certain statutory undertakings such as tramways. 

(b) Now the Minister of Transport. See note {a) to s. 1, ante, p. 4272. 

2L [Metropolitan Board of WorJcs (a) may, for carrying Provisional Order 
into effect, create stock under the Metropolitan Board of Works (Loans') Act, 

1869.] 

{a) Now the London C. 0. (Local Government Act, 1888, s. 40 (8)). 

PAET 11. 

Construction of Tramways (a), 

22. Part II. and Part III. of this Act shall apply to every tramway which Astoiucor- 
is hereafter authorised by any Provisional Order or Act of Parliament, and pStsSaud 
shall be incorporated with such Provisional Order or Act, and all the said 
provisions of this Act, save so far as they shall he expressly varied or excepted 
by any such Provisional Order or Act, shall apply to the underbaking autho- 
rised thereby, so far as the same shall be applicable to such undertaking, and 
shall, with the provisions of every other Act or part of any Act which shall be 
incorporated therewith, form part of the said Provisional Order or Act, and 
^ be construed therewith as forming one Provisional Order or Act, as the case 
may be. 

(a) A tramway company authorised to construct and mamtain tramways with all proper 
rails, plates, works, and conveniences connected therewith were, notwithstanding the 
powers contained in this Act, held liable for a nuisance created by smells arising from 
their stables {Rapier v. London Tramways Go., [1893] 2 Ch. 588 ; 36 Digest 175, 206). 

And where a tramway company after a heavy fall of snow cleared their tract by means of 
a snow plough, and heaped up the snow on the sides of the streets, and then scattered salt 
upon the track, it was held that although they had obtained the consent of the local 
authority, and that authority took no steps to clear away the briny slush which was thereby 
caused, and rendered the street dangerous to other traffic, the tramway company were 
liable for the nuisance so created {Ogston v. Aberdeen District Tramways Co., [1897] A. fi- 
ll 1 ; 61 J. P. 436 ; 26 Digest 439, 1562). But where a corporation purporting to act in 
the exercise of their powers under their special Tramways Act, which incorporated this Aot, 
and authorised the construction of an electric tramway, erected a pole and a fuse-bos on 
the footpath close to the entrance of the plaintiffs* premises, it was held that their statutory 
powers authorised them to use the pavement for the purpose of doing that which was 
necessary for Tnalfing their tramway an electrical tramway, and that the nnisanee which 
they were authorised to commit could not be interfered with unless the plaintiffs could 
prove that the powers conferred on the corporation had been abused (Goldberg dh Son, Ltd. 

V. Liverpool Corporation (1900), 82 L. T. 362 ; 16 T. L- R. 320 ; 43 Digest 342, 24). And 
see Wandsworth Corporation v. London United Tramways (1^1), Ltd. (1905), 69 J. P, 340 ; 
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Note to 21 T. L. R. 529 ; 43 Digest 342, 20, as to breaking up streets for tbe purpose of eonneoting 
Section 22. tramway with the power station by means of an undergi’ouncl electric cable. ® 

* By an agreement between the corporation and a tramway company in the city, it \v-as 

agreed that the company should, under instructions from the city, keep their track free 
from ice and snow : — Eeld, that the company were not bound to remove from the streets 
altogether the snow and ice cleared ofi the tramway track, and that the words “ under 
instructions from the city,” only applied to the extent of the work to be done, not to the 
particular method to be adopted for doing it. The city also granted to the company all 
licences, rights, and privileges necessary for the proper and efdcient use by electric power 
to operate cars in the manner successfully in use elsewhere : — lleld, that the city was not 
at liberty to prohibit the company from using electric sweepers which had been found 
successful in other cities {Montreal Oity v. Montreal Street Bail, Co,, [1903] A. 0. 482 • 26 
Digest 439, 1562 ii). 

Special Act.” 23. In Park II. and Part III. of this Act, the term “ special Act ” shall be 
construed to mean any Act of Parliament which shall be hereafter passed or 
any Provisional Order authorising the construction of a tramway, and with 
which the said Parts of this Act shall be incorporated as aforesaid. 

*‘Eronioter 24. The term ‘^the promoters” shall mean any person, persons, cor- 
poration, company, or local authority authorised by special Act to construct 
a tramway. 

Mode of 2S. Every tramway which is hereafter authorised by special Act shall be 

constructed on such gauge as may be prescribed by such special Act, and if 
no gauge is thereby prescribed, on such gauge as will admit of the use upon 
such tramways of carriages constructed for use upon railways of a gauge of 
four feet eight inches and half an inch ; and shall be laid and maintained in 
such manner that the uppermost surface of the rail shall be on a level with 
the surface of the road ; and shall not be opened for public tralhc until the 
same has been inspected and certified to be fit for such traffic, in the prescribed 
manner (a). 

(a) If the tramway is opened without the required certificate, the Attorney-General 
may obtain an injunction against its working (Att.-Qen, v. Southall, Baling, and Shepherds 
Bush Tramways Co., Times, July 10th, 1874). When the special Aot directs compliance 
with deposited plans and sections, they are regarded as embodied in the statute (Edinburah 
Street Tramways Co. v. Black (1873), L. R. 2 Sc. & Biv. 336 ; 37 J. P. 692 ; 43 Digest 340, 6) 
Necessary consents required by statute must also be obtained (JCevonport OorporaUim v. 
Plymouth, Bevonport, and District Tramway Co. (1884), 49 J. P. 405 ; 52 L T 161 ‘ m 
Digest 498, 999), ’ ‘ ’ 

Power to break The promoters from time to time, for the purpose of making, forming, 

ug^streets, laying down, maintaining, and renewing any tramway duly authorised, or 
any part or parts thereof respectively, may open and break up any road (a), 
subject to the following regulations ; 

1. They shall give to the road authority notice of their intention, specifying 

the time at which they will begin to do so, and the portion of road 
proposed to be opened or broken up, such notice to be given seven days 
at least before the commencement of the work : 

2. They shall not open, or break up, or alter the level of any road, except 

under the superintendence and to the reasonable satisfaction of the 
road authority ('6), unless that authority refuses or neglects to give 
such superintendence at the time specified in the notice, or discon- 
tinues the same during the work : 

3. They shall pay all reasonable expenses to which the road authority is 

put on account of such superintendence (b) : 

4. They shall not, without the consent of the road authority, open or 

break up at any one time a greater length than one hundred yards of 
any road which does not exceed a quarter of a mile in length, and. 
in the case of any road exceeding a quarter of a mile in length the 
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promoters shall leave an interval of at least a quarter of a mile between Section 26. 

any two places at which they may open or break up the road, and they 

shall not open or break up at any such place a greater length than one 
hundred yardsx 

Where the carriageway over any bridge forms part of or is a road within 
the jurisdiction of a road authority, but such bridge is vested in some person 
or persons, corporation, or company, distinct from such road authority, any 
work which the promoters may be empowered to construct, and which affects 
or in anywise interferes with the structural works of such bridge, shall he 
constructed under the superintendence (at the cost of the promoters) and to 
the reasonable satisfaction of such person, persons, corporation, or company, 
unless after notice to he given by the promoters seven days at least before 
the commencement of such work such superintendence is refused or withheld. 

Where the carriageway in or upon which any tramway is proposed to he 
formed or laid down is crossed by any railway or tramway on the level, 
any work which the promoters may he empowered to construct, and which 
affects or in anywise interferes with such railway or tramway, or the traffic 
thereon, shall be constructed and maintained under the superintendence 
(at the cost of the promoters) and to the reasonable satisfaction of the person, 
corporation, or company owning such railway or tramway, unless after notice 
to be given by the promoters seven days at least before the commencement of 
such work such superintendence is refused or withheld. 

(а) Defined by s. 3, ante, p. 4272. As to whether this includes footways, see Hyde 
Gorporaiion v. Oldham, etc. Tramway, Ltd. (1900), 64 J. P. 596 ; 16 T. L. R. 492. 

(б) See the notes to s. 28, post, p. 4282. 

27* When the promoters have opened or broken up any portion of any Con^etioii of 
road, they shall be under the following further obligations, namely, 

1. They shall, with all convenient speed, and in all cases within four of 

weeks at the most (unless the road authority otherwise consents in 
writing) complete the work on account of which they opened or broke 
up the same, and (subject to the formation, maintenance, or renewal 
of the tramway) fill in the ground and make good the surface, and, to . 
the satisfaction of the road authority, restore the portion of the road 
to as good condition as that in which it was before it was opened or 
broken up, and clear away all surplus paving or metalling material or 
rubbish occasioned thereby : 

2. They shall in the meantime cause the place where the road is opened or 

broken up to be fenced and watched, and to be properly lighted at night : 

3. They shall bear or pay all reasonable expenses of the repair of the road 

for six months after the same is restored, as far as those expenses are 
increased by the opening or breaking up. 

If the promoters afore^id fail to comply in any respect with the provisions 
of the present section, they shall for every such offence (without prejudice to 
the enforcement of specific performance of the requirements of this Act or to 
any other remedy against them) he liable to a penalty not exceeding twenty 
pounds, and to a further penalty not exceeding five pounds for each day 
during which any such failure continues after the first day on which such 
penalty is incurred. 

28. The promoters shall, at their own expense, at all times maintain (a) Bepair ctf part 
and keep in good condition and repair (6), with such materials and in such 
manner as the road authority shall direct, and to their satisfaction (c), so 
much of any road whereon any tramway belonging to them is laid as lies 
between the rails of the tramway and (where two tramways are laid by the 
same promoters in any road at a distance of not more than four feet from each 
other) the portion of the road between the tramways, and in every ease so 
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much of the road as extends eighteen inches beyond the rails of and on each 
side of any such tramway (d). If the promoters abandon their undertaking, 
or any part of the same (e), and take up any tramway or any part of any tram- 
way belonging to them, they shall with all convenient speed, and in all cases 
within six weeks at the most (unless the road authority otherwise consents 
in writing), fill in the ground and make good the surface, and, to the satis- 
faction of the road authority, restore the portion of the road upon which such 
tramway was laid to as good a condition as that in which it was before such 
tramway was laid thereon, and clear away all surplus paving or metalling 
material or rubbish occasioned by such work ; and they shall in the mean- 
time cause the place where the road is opened or broken up to be fenced and 
watched, and to be properly lighted at night : Provided always, that if the 
promoters fail to comply with the provisions of this section, the road authority, 
if they think fib, may themselves at any time, after seven days’ notice to the 
promoters, open and break up the road, and do the works necessary for the 
repair and maintenance or restoration of the road, to the extent in this section 
above ment ioned, and the expense incurred by the road authority in so doing 
shall be repaid to them by the promoters (/). 

(а) The removal of snow from the portion of a road lying between the rails of a tram- 
way is not “ maintenance ” within the meaning of the section unless the fall of snow is of 
such a depth as to render the road impassable {Acton District Council v. London Vmted 
Tramways, [1909] 1 K. B. 68; 73 J. P. 6; 26 Digest 439, 166^). See also note (a) to 
s. 22, anU, p. 4279. 

(б) For a case where a nuisance was caused by the use of creosoted wood blocks, see 
West V. Bristol Tramways Co„ [1908] 2 K. B. 14 ; 72 J. P. 243 ; 38 Digest 27, 147, 

(c) I,e., their reasonable satisfaction. The question as to whether the authority ought 
reasonably to be satisfied must go to arbitration under s. 33, post, p. 4286 {B. v. Qwrrett and 
Bammersmith Borough Council, Bx parte London United Tramways, Ltd. (1909), 73 J. P.188; 
100 L. T. 533 ; 43 Digest 344, S8). See also the oases cited in note ib) to s. 32, p. 4286,pofli. 

(d) By the Norwich Electric Tramways Act, 1897, the defendant company were to 
maintain and keep in good condition “ the junction of the paving laid and maintained by 
the company with the surface laid and maintained by the corporation ” : — EeU, that the 
word “ junction ” could not only mean the mere point or place where the two surfaces met, 
but that the defendant company had to maintain an even contour of the road at the 
junction of the two surfaces {Norwich Corporation v. Nortvich Electric Tramtoays Co, (1904), 
91 L. T. 658). By the same Act the corporation were empowered to do the work necessary 
for the repair and maintenance of the road, and the company were required in such a case 
to repay to the corporation the expense reasonably incurred with the addition of 6 per cent, 
on such expense. The surface laid and maintained by the corporation became worn down 
below the level of the paving laid and maintained by the company, and the corporation 
executed certain work to obviate inconvenience to the public oving to the state of the 
road. It was held that such expenses were incurred in maintaming and keeping in good 
condition the junction of the pavement laid and maintained by the company with the 
surface laid and maintained by the corporation and therefore recoverable by the corporation 
[1% re Norwich Corporation and Norwich Electric Tramways Co,, Ltd. (1908) 72 J. P. 178; 
99 L. T. 133 ; 43 Digest 346, 41). As to the meaning of the word junctions ” in relation 
to the construction of the tramway itself, see WilUnson and Marshall v. Newcastle-on-Tyne 
Corporation (1902), 18 T. L. E. 332 ; 28 Digest 471, 795. As to the liability of a tramway 
company in respect of the repair of a bridge widened by them, see Teddington U. D. G. v, 
L. <Ss B. W. Rail. Go. (1910), 74 J. P. 119 ; 102 L. T. 328 ; 26 Digest 676, 2679. A similar 
provision in a Colonial case was discussed in Toronto Suburban By. v. Toronto Corporation, 
[1915] A 0.590. 

(e) Where a tram service was discontinued and the rails filled in with bitumen, it was 
held that the tramway had not been abandoned and the undertakers were therefore liable 
for damage resulting from the non-repair of the road (Browne v. Be Luxe Oar Services and 
Birkenhead Gorpn., [1941] 1 H. B. 549 ; [1941] 1 All E. E. 383). 

(/) The raising of sleepers and rails to the level of the road, or the raising of the stone 
packing to the level of the rails, is maintaming and keeping the road in good condition 
under this section, and does not require the superintendence of the road authority under 
s. 26 {8t. Luke's Testry v. North Metropolitan Tramways Go. (1876), 1 Q. B. D, 760; 40 
J. P. 806 ; 43 Digest 341, 17). In an unreported Irish case in the Court of Appeal {B. {Ex 
parte Dublin Corporation) v. Dublin United Tramways Co. (Feb. 26, 1889)), where the cor- 
poration had called upon the company to alter the level of their track to correspond with 
an alteration in the level of the road made by the corporation, so as to comply with 
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s. 65 of the company's private Act (38 & 39 Viet. c. ceix.), wkioli provided that “ if . . . 
the road authority shall alter the level of any road along or across which any part of the 
tramway is laid, the company may and shall from time to time alter or as the case may he 
lay their rails so that the uppermost surface thereof shall be on a level with the surface of 
the road as altere<^” it was held that s. 8 of the local Act corresponding to s. 28 of the test 
when read in conjunction with s. 65 of the local Act did not impose a liability upon the 
company to alter anything but the level of the rails at their own expense. Where a com- 
pany had statutory power to run tramcars by steam and had statutory running powers 
over the line of another company, it was held that this did not authorise them to run over 
that line when it was defective, and they were held liable in damages to a person who was 
injured through a car running off the line by reason of its being defective {Sadler v. South 
Staffordshire, etc. Tramways Co. (1889), 23 Q. B. D. 17 ; 53 J. P. 694 ; 43 Digest 353, lOS). 
The obligation of a tramway company -under this section involves the duty by temporary 
expedients or permanent work of providing against temporary or recurrent sources of 
danger to traffic, and failure to discharge this obligatiou -^^1 make the company liable in 
damages to any person injured by such neglect. Thus the company were held liable for an 
accident which occurred by reason of their having neglected to sand the road ia slippery- 
weather {Jhiblin United Tramways Go. v. Fitzgerald, [1903] A. C. 99 ; 67 J. P. 229 ; 43 
Digest 344, 37). 

As to injury to passengers owing to the negligence of a contractor, see City of Birmingham 
Tramways Co,, Ltd. v. Law^ [1910] 2 965 ; 74 J. P. 355 ; 43 Digest 356, 123. 

29 . The road authority on the one hand and the promoters on the other 
hand may from time to time enter into and carry into effect, and from time 
to time alter, renew, or vary, contracts, agreements, or arrangements with 
respect to the paving and keeping in repair of the whole or any portion of 
the roadway of any road on which the promoters shall lay any tramway, and 
the proportion to be paid by either of them of the expense of such paving 
and keeping in repair (a). 

(a) Where a tramway company entered into a con-fcract with a road authority under this 
section for the repair of that portion of the road upon which the tramway was laid, it was 
held that the liability for damage occasioned by the non-repair of that part of the road 
which would, but for such contract, be cast by s. 28 upon the tramway company, was 
transferred to the road authority (Howitt v. Nottingham and District Tramways Go. (1883), 
12 Q. B. D. 16 ; 43 Digest 345, 43). This decision seems to have been questioned in 
Steward v. Forth Metropolitan Tramways Co. (1886), 16 Q. B. D. 556 ; 50 J. P. 324 ; 38 
Digest 136, 998 ; but it has since been followed in Alldred v. West Metropolitan Tramways 
Go.f [1891] 2 Q, B. 398 ,* 55 J. P. 824 ; 43 Digest 345, 44 ; and that case has been followed 
m Barnett Y. JPoplar Gorporation, [1901] 2 K. B. 319 ; 43 Digest 345, 45. 

30 . For the purpose of making, forming, laying down, maintaining! 
repairing, or renewing any of their tramways, the promoters may from time 
to time, where and as far as it is necessary, or may appear expedient for the 
purpose of preventing frequent interruption of the traffic by repairs or works 
in connection with the same, alter the position of any mains or pipes for the 
supply of gas or water, or any tubes, wires (a), or apparatus for telegraphic 
or other purposes, subject to the provisions of this Act, and also subject to 
the following restrictions ; (that is to say,) 

1. Before laying down a tramway in a road in wideh any mains or pipes, 
tubes, wires, or apparatus may be laid, the promoters shall, wheflier 
they contemplate altering the position of any such mains or pipes, 
wires or apparatus, or not, give seven days* notice to the company, 
persons, or person to whom such mains or pipes, tubes, wires, or 
apparatus may belong or by whom they are controlled, of their inten- 
tion to lay down or alter the tramway, and shall at the same time 
deliver a plan and section of the proposed work. If it should appear 
to any such company or person that the construction of the tramway 
as proposed would endanger any such main or pipe, tube, wire, or 
apparatus, or interfere with or impede the supply of water or gas or 
the telegraphic or other communication, such company or person (as 
the case may be^ may give notice (h) to the promoters to lower or 
otherwise alter the position of the said mains or pipes, tubes, wires, or 
apparatus in such manner as may be considered necessary, and any 
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difference as to the necessity of any such lowering or alteration stall 
be settled in manner provided by this Act for the settlement of differ- 
ences between the promoters and other companies or persons, and all 
alterations to be made under this section shall he made with as little 
detriment and inconvenience to the company or person to whom such 
mains or pipes, tubes, wires, or apparatus may belong, or by whom 
the same are controlled, or to the inhabitants of the district, as the 
circumstances will admit, and under the superintendence of such 
company or person, or of their surveyor or engineer if they or he 
think fit to attend, after receiving not less than forty-eight hours 
notice for that purpose, which notice the promoters are hereby 
required to give : 

2. The promoters shall not remove or displace any of the mains or pipes, 

valves, syphons, plugs, tubes, wires, or apparatus, or other works 
belonging to or controlled by any such company or person, or do 
anything to impede the passage of water or gas or the telegraphic 
or other communication into or through such mains or pipes, without 
the consent of such company or person, or in any other manner than 
such company or person shall approve, until good and sufficient mains, 
pipesj valves, syphons, plugs, and other works necessary or proper for 
continuing the supply of water or gas or telegraphic or other com- 
munication, as sufficiently as the same was supplied by the maius or 
pipes, tubes, wires, or apparatus proposed to be removed or displaced, 
shall at the expense of the promoters have been first made and laid 
down in lieu thereof, and ready for use, and to the satisfaction of the 
surveyor or engineer of such water or gas or other company, or of such 
person, or, in case of disagreement between such surveyor or engineer 
and the promoters, as an engineer appointed by the Board of Trade 
shall direct : 

3. The promoters shall not lay down any such pipes contrary to the 

regulations of any Act of Parliament relating to such water or gas 
or other company, or relating to telegraphs : 

4. The promoters shall make good all damage done by them to property 

belonging to or controlled by any such company or person, and shall 
make full compensation to all parties for any loss or damage which 
they may sustain by reason of any interference with such property, 
or with the private service pipes of any person supplied by any such 
company or person with water or gas : 

5. If by any such operations as aforesaid the promoters interrupt the 

supply of water or gas in or through any main or main pipe they shall 
be liable to a penalty not exceeding twenty pounds for every day upon 
which the supply shall he so interrupted. 

(a) The promoters may alter the position of the wires of a railway company, and for 
that purpose may enter upon the land belonging to the railway company {In re Rhondda 
U, R. C. and Taff Vale Bail Go. (1907), 72 J. P. 4:5 ; 97 L. T. 892 ; 43 Digest 343, 23). As 
to the provision of guard wires under the L. C. 0. Tramways Begulations, see S. R. & 0., 
1914, No. 1098. 

For a case under a local Act where postal telegraph lines were affected by the escape of 
electricity from the company’s wires, see Bostnaster-General v. Blackpool and Fleetwood 
Tramroad Co., [1921] 1 K. B. 114 ; 85 J. P. 71 ; 43 Digest 343, 30. See also Postmaster- 
General Y. Limrpool Corporation, [1923] A. 0. 587 ; 87 J. P. 157 ; 42 Digest 895, 60. 

(b) This notice may be given at any time until the tramway is constructed (Hastings 
Tramways Co. v, Hastings and St. Leonards Gas Go., [1906] 2 Ch. 578 ; 70 J. P. 540 ; 25 
Digest 481, 69). 

31 • Where in any district any tramway or any work connected therewith 
interferes with any sewer, drain, watercourse, subway, defence, or work ,iii 
such district, or in any way affects the sewerage or drainage of such district, 



CoNsrRFCTiON OF Tramways. 4=285- 

the promoters shall not commence any trainwray or work until they shall Section 

have given to the proper authority foui’teen days previous notice in writing 

of their intention to commence the same, by leaving such notice at the 
principal office of such authority with all necessary particulars relating thereto, 
nor until such authority shall have signified their approval of the same, 
unless such authority do not signify their approval, disapproval, or other 
directions within fourteen days after service of the said notice and particulars 
as aforesaid, and the promoters shall comply with and conform to all reason- 
able directions and regulations of the said authority in the execution of the 
said works, and shall provide by new, altered, or substituted works, in such 
manner as such authority shall reasonably require, for the proper protection 
of and for preventing injury or impediment to the sewers and works herein- 
before referred to, or by reason of the tramways, and shall save harmless 
the said authority against all and everytheexpense to be occasioned thereby ; 
and all such works shall be done under tbe direction, superintendence, and 
control of the engineer or other officer or officers of the said authority, at 
the reasonable costs, charges, and expenses in all respects of the promoters; 
and when any new, altered, or substituted work as aforesaid, or any works 
or defence connected therewith, shall be completed by or at the costs, charges, 
or expenses of the promoters under the provisions of this Act, the same shall 
thereafter be as fully and completely under the direction, jurisdiction, and 
control of the said authority and be maintained by them as any sewers or 
works (a). 

(a) As to the sufficiency of notices under this section, see Brentford U, D. 0, v. 

London United Tramways Go., Times, March 30th, 1901, 

# 

32. Nothing in this Act shall take away or abridge any power to open or Ri^tsof 
break up any road along or across which any tramway is laid, or any other tta 

power vested in any local authority or road authority (a) for any of the pur- toopenioids. 
poses for which such authority is respectively constituted, or in any company, 
body, or person for the purpose of laying down, repairing, altering, or removing 
any pipe for the supply of gas or water, or any tubes, wires, or apparatus for 
telegraphic or other purposes ( h), but in the exercise of such power every such 
local authority, road authority, company, body, or person, shall be subject to 
the following restrictions ; (that is to say,) 

1 . They shall cause as little detriment or inconvenience to the promoters 

and lessees as circumstances admit : 

2. Before they commence any work whereby the "traffic on the tramway 

will he interrupted they shall (except in cases of urgency, in which 
cases no notice shall be necessary) give to the promoters and lessees, 
if there be any, notice of their intention to commence such work, 
specifying the time at which they will begin to do so, such notice 
to he given eighteen hours at least before the commencement of the 
work (c) : 

3. They shall not be liable to pay to the promoters or lessees any compen- 

sation for injury done to the tramway by the execution of such work, 
or for loss of traffic occasioned thereby, or for the reasonable exercise 
of the powers so vested in them as aforesaid : 

4. Whenever for the purpose of enabling them to execute such work 

the local authority or the road authority shall so require, the pro- 
moters or lessees shall either stop traffic on the tramway to which 
the notice shall refer, where it would otherwise interfere with such 
work, or shore up and secure the same at their own risk and cost 
during the execution of the work there: Provided that such work 
shall always be completed by the local authority or the road authority, 
as the case may he, with all reasonable expedition : 
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Seetion 32, 5. Any company, body, or person shall not execute such work so far as 

it immediately affects the tramway except under the superintendence 

of the promoters, unless they refuse or neglect to give such superin^ 
tendence at the time specified in the notice for the commencement 
of the work or discontinue the same during the progress of the vork ; 
and they shall execute such work at their own expense, and to the 
reasonable satisfaction of the promoters : Provided that any addi- 
tional expense imposed upon them by reason of the existence of the 
tramway in any road or place where any such mains, pipes, tubes, 
wires, or apparatus shall have been laid before the construction of 
such tramway shall be borne by the promoters (c). 

(а) A railway oompany who are liable to maintain and repair a bridge over their line, 
with the approaches and the road thereon, are in respect of such road a road authority 
within the meaning of this section. Where a railway company for the reconstruction of 
such a bridge had, after giving the notices specified by this section, removed the rails of 
a tramway running over the bridge, and temporarily stopped the traffic, it was held that 
they were not liable to the tramway company for injury to the tramway, loss of traffic, 
or cost of reinstating the rails, provided they had caused as little detriment or incon- 
venience as the circumstances admitted. It was held also that if they caused more than 
the least detriment and inconvenience which the circumstances admitted, they would 
be liable to the extent to which they had exceeded such least possible detriment and 
inconvenience (Wolverhampton Tramways Co., Ltd. v. C. W. Rail. Co. (1886), 56 
L. J. Q. B. 191 ; 66 L. T. 892 ; 43 Digest 346, 47). 

(б) A. telephone company acting* under a licence from the Postmasteu-G-eneral 
pursuant to the Telegraph Acts, 1863, 1878, and 1892, need not obtain the previous con- 
sent of a tramway oompany before proceeding to break up a street or public road on 
which tramways are laid, for the purpose of laying telephone wires, even though the 
tramway oompany is liable under a. 28 for the repair of that street or road (Bristol 
Tramways and Carriage Co. y. National Telephone Co., [1899] 2 Oh. 382; 63 J. P. 683 ; 
43 Digest 346, 48). 

(c) A gas company executed work in roads along which a tramway ran, part of which 
wort consisted in pipes so laid for the first time since the construction of the tramway, 
and connecting the same with, the mains which had been laid down before the construc- 
tion of the tramway. In one instance during the progress of the work, where there was 
a double tramline, the cars of one line were diverted to the other, such diversion being 
at the request of the gas company. In other instances oars were merely slowed down 
or stopped for a short time while the workmen got out of the trenches. By reason of 
the existence of the tramway additional expense was imposed upon the gas company in 
connecting the new pipes with their mains. It was held that the gas oompany were 
entitled to recover such additional expense from the tramway company under sub-s. 6, 
supra, inasmuch as there had been an interruption of the traffic on the tramway within 
the meaning of sub-s. 2, and the connection of a new service pipe with the main 
involved an alteration of the main ; hut that the proviso in suh-s. 6 does not apply in 
the case of work which is not such as to interrupt the traffic on the tramway (In re 
Bristol Cos Co. and Bristol Tramways and Carriage Go., Ltd., [1910] 1 K. B. 114; 
74 J. P. 35; 26 Digest 481, 70). 

m^nce 33. If any difference arises between the promoters or lessees on the one 

mSsand^* band and any local authority or road authority, or any gas or water company, 
mad authority, or any company, body, or person to whom any sewer, drain, tube, wires, or 
apparatus for telegraphic or other purposes may belong, or any other company, 
on the other hand, with respect to any interference or control, exercised, or 
claimed to be exercised, hy them or him, or on their or his behalf, or by the 
promoters or lessees by virtue of this Act, in relation to any tramway, or 
work, or in relation to any work or proceeding of the local authority, road 
authority, body, company, or person, or with respect to the propriety of 
or the mode of execution of any work relating to any tramway, or with 
respect to the amount of any compensation to be made by or to the promoters 
or lessees, or on the q[uestion whether any work is such as ought reasonably 
to satisfy the local authority, road authority, body, oompany, or person 
concerned, or with respect to any other subject or thing regulated hy or 
comprised in this Act, the matter in difference shall (unless otherwise specially 
provided by this Act) be settled by an engineer or other fit person nominated 
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as referee by the Board of Trade (a) on the application of either party, 
and the expenses of the reference shall be borne and paid as the referee 
directs (b). 

{a) Ko-w the Minister of Transport. See note (a) to s. 1, aTite^ p. 4272. 

(b) By a local Tramway Act incorporating the above Act, the space between the rails 
and for a distance of eighteen inches beyond each external rail was to be paved by the 
company, to the satisfaction of the local authority, with wood or other paving to be 
approved of by the local authority. On an application by the local authority for a Tnan- 
damns to the company to take up the paving so laid down, it was held that a difference 
had arisen within the meaning of the above section which ought to be determined by a 
referee appointed by the Board of Trade, and that the mardamiis ought not to be granted 
(R. V. Croydon and Norwood Tramways Co. (1886), 18 Q. B. D. 39 ; 51 J. P. 420 ; 43 Digest 
346, 60). And see R. v. Garrett and Hammersmith Borough Council, Ex parte Zcrndon 
United Tramways, Ltd., ante, p. 4282 ; R. v. EitzCibbon, [1910] 2 1. B. 236. A municipal 
corporation, as being the road and the local authority, proposed to alter a road within their 
district on which a tramway had been constructed imder this Act, by taking up the existing 
granite pavement and laying down a wood pavement over the whole of the roadway, in- 
cluding the space between tbe rails of the tramway and eighteen inches on each side thereof. 
The company objected to tbe alteration so far as it concerned the last-mentioned portion 
of the roadway and claimed to refer the matter under the above section ; — Held, that the 
difference was not one within the section, inasmuch as it was not with respect to any inter* 
ference or control claimed to be exercised by tbe road authority by virtue of the Act, or to 
any subject or thing regulated by or comprised in the Act ; but with respect to the exercise 
of a power which belonged to the road authority independently of tbe Act and was preserved 
by s. 60 {Bristol Tramways and Carriage Co. v. Bristol Corporation (1890), 25 Q. B. D. 427 ; 
55 J. P. 53 ; 43 Digest 346, 61). An arbitrator appointed to determine a difference arising 
under this section has jurisdiction to order gas mains already laid down to be lowered so 
that any new service pipes might be carried horizontally underneath the concrete bed of 
the tramway ; and he can farther order such gas mams to be moved laterally to such a 
distance as to enable access to be obtained to them without interference with the concrete 
bed {Be Ilford Gas Co. and Ilford U. D. C. (1903), 67 J. P. 239 ; 88 L. T. 236 ; 25 Digest 
481, 68). The provision for arbitration contain^ in this section ousts the jurisdiction of 
tide High Court with regard to differences coming within the section, and the objection 
may be taken in the Court of Appeal, though not taken in the High Court. It was provided 
by the special Act of a tramway company, with which by s. 22 of the Tramways Act, 1870, 
Parts II- and lEE. of that Act were incorporated, that if the company failed to maintain 
and keep in good condition, to the sati^ction of the corporation, the junction of the 
paving laid and mamtained by tbe company with the surface laid and maintained by the 
corporation, tbe corporation might if they thought fit themselves at any time after seven 
days’ notice to the company do the work necessary for the repair and maintenance of the 
road, and that the expense reasonably incurred by the corporation in so doing should be 
repaid to them by the company with 5 per cent, added thereto. The corporation did work 
by way of repair to roads on which tramways belonging to the company were laid, alleging 
that such work came within the above provision, wMcb the company denied. In an action 
by tbe corporation against tbe company to recover tbe expenses, and for a declaration of 
their rights : — Held, that tbe difference must be settled by arbitration under this section 
{Norwich Corporation v. Norwich Electric Tramways, Co., Ltd., [1906] 2 K. B. 119 ; 70 J. P. 
401 ; 43 Digest 346, 62). A local Act incorporated ss. 28 and 33 of this Act and imposed 
a penalty {inter alia) for not keeping the rails in repair and so as not to be a danger or 
annoyance to the ordinary traffic. It was held that the magistrate had jurisdiction to deal 
with summonses for not keeping the rails in repair as in this instance no question had arisen 
in regard to tbe satisfaction of tbe road authority {R. v. Garrett and Hammersmith Borough 
Council, Ex parte London U nited Tramways, Lid., ante, p. 4282). A private Act authorised 
a company to construct a tramway and other works. It provided {inter alia) that “ unless 
otherwise agreed in writing ” between tbe parties, tbe company should complete tbe tram- 
way within two years and “carry out to the reasonable satisfaction of die council the 
widenings authorised by tbe Act. No such written agreement was in fact entered into. 
It was held that until an agreement altering the scheme of works was made, there was an 
absolute statutory obligation on the company to do the works, and that a landowner whose 
property had be^ rendered less valuable by the abandonment of tbe undertaking was 
entitled to compensation out of the parliamentary deposit {In re West Yorkshire Tramways 
Act, 1906, [1913] 1 C3i, 170 ; 36 Digest 284, 319). As to reference of differences under a 
local Act incorporating this section, see Regents Caml JDoch Co. v. London 0. C. (1907), 71 
J. P. 201 ; 43 Digest 347, $6 j Joseph Grosfidd ds Sens, Lid. v. Marwhester Ship Canal Co., 
[1905] A. C. 421 ; 69 J. P. 441 ; 38 Digest 57, 336. 
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PART III. 

Geneeal Peovisions. 

Carriages. 

34. The promoters of tramways authorised by special Act and their 
lessees may use on their tramways carriages with flange wheels or wheels 
suitable only to run on the rail prescribed by such Act ; and, subject to 
the provisions e£ such special Act and of this Act, the promoters and their 
lessees shall have the exclusive use of their tramways for carriages with 
flange wheels or other wheels suitable only to run on the prescribed rail (a). 

All carriages used on any tramway shall be moved by the power prescribed 
by the special Act, and where no such power is prescribed, by animal power 
only (6). 

ITo carriage used on any tramway which is hereafter authorised by special 
Act shall extend beyond the outer edge of the wheels of such carriage more 
than eleven inches on each side. 

{a) The promoters are consequently occupiers of the land which is de facto occupied by 
the tramway, and, therefore, they are rateable {Pimlico Tramxoay Co, v. Greenwich Union 
(1873), L. R. 9 Q- B. 9 ; 38 J. B. 117 ; 38 Digest 442, 132 ; Craig v. Edinburgh Street 
Tramways Co, (1874), 1 R. (Ct. of Sess.), 947 ; Melbourne Tramway and Omnibus Co,t, 
Fitzroy Corporation^ [1901] A. C. 153 ; Thornton U. D, G. v. Blackpool a7id Fleetwood Tram- 
road Co.y [1909] A. C. 264 ; 73 J. P. 299 ; 38 Digest 490, 46*2 ; London United Tramways 
(1901), Ltd, V. Brentford Union (1907), 71 J. P. 249 ; 5 L. G. R. 682 ; 38 Digest 546, 898), 
With regard to the use of cars for advertising purposes, see a case on the construction of an 
agreement {Griffiths and Millington, Ltd, v. Southampton Corporation (1906), 70 J. P. 179; 
22 T. L. R. 301 ; 43 Digest 348, 72), In rating the undertaking receipts from advertise- 
ments must he taken into account {North Metropolitan Tramways Co. v. St, Mary, Islington 
(1874), Ryde’s Met. Rat. App. 112), As to a contract for advertising on the trams of a 
company which subsequently becomes merged in a larger undertaldng, see Abraharns, Ltd. 
V. Campbell, [1911] S. 0. 353 ; 12 Digest 383,/. 

(b) A locomotive used upon a tramway under a special Act is not subject to the pro- 
visions of the Highway and Locomotives (Amendment) Act, 1878, post {Bell v. Stockton 
and Barlingtm Steam Tramway Co. (1887), 51 J. P. 804 ; 3 T. L. R. 511 ; 43 Digest 348, 
7S), A tramoar drawn by horses was held to be a “ coach ” for the purposes of tolls under 
7 Geo. 3, c. Ixxiu. {Plymouth, Stonehonse, and Bevonport Tramways Go, v. General TolU 
Co, (1898), 14 T. L, R. 531 ; 43 Digest 347, 59) ; and a tramcar is a “ stage carriage ” for 
the purposes of the Railway Passenger Duty Act, 1842, s. 13, as to overcrowding {Brian 
V. Ayltoard (1902), 18 T. L. R. 371 ; 43 Digest 347, 63), and of an Act as to painting up 
the number of passengers to be carried {Black v. Neilson (1897) 25 R. (Ct. of Sess.) (J.) 98). 
A tramcar may not ply for hire without a licence from the local authority. See JBhchpok 
and Fleetwood Tramroad Co, v. Bailey, ante, p. 4237. 

Licences to use Tramways ( a). 

35. If at any time after any tramway or part of any tramway shall have 
been for three years opened for public traffic in any district it shall be 
represented in writing to the Board of Trade (h) by the local authority of 
such district or by twenty inhabitant ratepayers of such district, or by the 
road authority of any road in which such tramway or part of a tramway, is laid, 
that the public are deprived of the full benefit of the tramway, the Board of 
Trade (6) may (if they consider that, primS, facie, the case is one for inquiry}^ 
direct an inquiry by a referee under this Act into the truth of the reprct 
sentation, and if the referee report that the truth of the representation 
has been proved to his satisfaction, the Board (c) may from time to time 
grant licences to any company or person to use such tramway in addition to 
the promoters or their lessees, for such traffic as is authorised by the special 
Act, with carriages to he approved by the Board, subject to the followir^ 
provisions, conditions, and restrictions; that is to say, 

1. The licence shall he for any period not less than one year nor mor^ 
than three years from the date of the licence, but shall be renewable 
by the Board, if they upon inquiry think fit : 
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2. The licence shall be to use the whole of such tramway for the time Section 35* 

being opened for public traffic, or such part or parts of such tramway 

as the Board, having reference to the cause for granting the licence, 
shall think right : 

3. The licence shall direct the number of carriages which the licensee or 

licensees shall run upon such tramway, and the mode in which and 
times at which such carriages shall be run : 

4. The licences shall specify the tolls to be paid to the promoters or to their 

lessees by the licensee or licensees for the use of the tramways : 

5. The licensee or licensees, and their officers and servants, shall permit 

one person duly authorised for that purpose by the promoters, or 
by their lessees, to ride free of charge in or upon each carriage of the 
licensee or licensees run upon the tramways for the whole or any part 
of the journey : 

6. The Board of Trade (h) may at any time after the granting of any 

licence revoke, alter, or modify the same for good cause shown to them. 

(a) The following sections deal with licences by the Board of Trade (now IVImiatry of 
Transport), enabling persons other than the undertakers to use the tramways. Tor a 
case of a lease by a corporation to a tramway company pursuant to a local Act, see R. v. 

Devonport JJ,, Ex parte Devonport Tramuuys Go. (1909), 73 J. P. 393 ; 101 L. T. 424 ; 43 
Digest 357, 126. 

(b) Now the Minister of Transport. See note (a) to s. 1, p. 4272. 

(c) For a licence granted by a corporation, pursuant to a local Act which required the 
consent of the Board of Trade being held to be vltra vires where such consent was not 
obtained, see Salford Corporation v. Eccles Corporation; [1912] A. C. 465 ; 76 J. P. 249 ; 43 
Digest 356, m 

36. If on demand any licensee fail to pay the tolls due in respect of any in default of 
passengers carried in any carriage it shall be lawful for the promoters or tofflfcwisw’s 
their lessees, to whom the same are payable, to detain and sell such carriage, 

or if the same shall have been removed from the tramway or premises of gold, 
such promoters or lessees, to detain and sell any other carriages on such 
tramway or premises belonging to such licensee, and out of the moneys 
arising from such sale to retain the tolls payable as aforesaid, and all charges 
and expenses of such detention and sale, rendering the overplus (if any) of 
such moneys and such of the carriages as shall remain unsold to the person 
entitled thereto. 

37. Every licensee shall on demand give to an officer or servant authorised 
in that behalf by the promoters or their lessees entitled to be paid tolls by 
such licensee, an exact account in writing signed by such licensee of the 
number of passengers conveyed by any and every carriage used by him on the 
tramways. 

38. If any such licensee fails to give such account to such officer or servant Licensees not 
demanding the same as aforesaid, or if any such licensee with intent to avoid 

the payment of any tolls gives a false account, he shall for every such offence cam^iiabie to 
forfeit to the promoters, or to their lessees entitled to be paid tolls by such 
licensee, a sum not exceeding five pounds, and such penalty shall be in 
addition to any tolls payable in respect of the passengers carried by any such 
carriage. 

39. If any dispute arise concerning the amount of the tolls due to the Disputes as to 
promoters or to their lessees from any licensee, or concerning the charges tobesrf^^ 
occasioned by any detention or sale of any carriage under the provisions 

herein contained, the same shall be settled in England by two justices . , . 
and it shall be lawful for the promoters or their lessees in the meanwhile 
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to detain the carriage, or (if the case so require) the proceeds of the sale 
thereof (a), 

(a) Words relating to Scotland only are omitted from this section. 

40. Every licensee shall be answerable for any trespass or damage done 
by his carriages or horses, or by any of the servants or persons employed 
by him, to or upon the tramway, or to or upon the property of any other 
person, and without prejudice to the right of action against the licensee or 
any other person, every such servant or other person may lawfully he con- 
victed of such trespass or damage in England before two justices . . . 
either by the confession of the party oifending or by the oath of some credible 
witness ; and upon such conviction every such licensee shall pay to the 
promoters, lessees, or persons injured, as the case may be, the damage, 
to be ascertained by such justices, so that the same do not exceed fifty 
pounds (a). 

(a) Words relating to Scotland only are omitted from this section, 


Diacontmuance of Tramways, 

41 (a). If at any time after the opening of any tramway in any district for 
trafific the promoters discontinue the working of such tramway, or of aay 
part thereof, for the space of three calendar months (such discontinuance 
not being occasioned by circumstances beyond the control of such promoters, 
for which purpose the want of sufficient funds shall not be considered a 
circumstance beyond their control), and such discontinuance is proved to the 
satisfaction of the Board of Trade (&), the said Board, if they think fit, may 
by Order declare that the powers of the promoters in respect of such tram- 
way or the part thereof so discontinued shall, from the date of such Order, be 
at an end, and thereupon the said powers of the promoters shall cease and 
determine, unless the same are purchased by the local authority in manner 
by this Act provided. Where any such Order has been made, the road 
authority of such district may at any time after the expiration of two months 
from the date of such Order under the authority of a certificate to that effect 
by the Board of Trade (h), remove the tramway or part of the tramway so 
discontinued, and the promoters shall pay to the road authority the cost of 
such removal and of the making good of the road by the road authority, such 
cost to be certified by the clerk for the time being, or by some other authorised 
officer of the road authority, whose certificate shall he final and conclusive ; 
and if the promoters fail to pay the amount so certified within one calendar 
naonth after delivery to them of such certificate or a copy thereof, the road 
authority may, without any previous notice to the promoters (but without 
prejudice to any other remedy which they may have for the recovery of the 
amount), sell and dispose of the materials of the tramway or part of tramway 
removed, either by public auction or private sale, and for such sum or sums, 
and to such person or persons, as the road authority may think fit, and may 
out of the proceeds of such sale pay and reimburse themselves the amouut 
of the cost certified as aforesaid and of the cost of sale, and the balance (if 
any) of the proceeds of the sale shall be paid over by the road authority to 
the promoters. 

(a) This section relates to the discontia’aanoe of a tramway service. For oases of 
abandonment of tlie undertaking (before the work is oommenced or completed), decided 
under the Parliamentary Deposits and Bonds Aot, 1892 (12 Halsbury’s Statutes 610), 
see In re Pechhafn, Dulwich arid Oryetai Palace Tramways Bill, [1910] 2 Ch. 1 ; 74 J. P, 266 ; 
43 Digest 358, 129 ; In re Pechhani and Mast Dulwich Tramways Go,, [1911] W. iKT. 15 ; ln> 
re^ Sordh^art and Lyiham Tramoad Act, 1900, Mx ^arte Meaheffi, [1911] 1 Ch, 120 ; 36 
Digest 283, 318 ; In re West TorJsshire Tramivays Act, 1906, [1913] 1 Ch. 170 : 36 Digest 

284, 319, s ^ i, j 

(b) JJow the Minister of Transport. See note (a) to s. 1, ante, p. 4272. 
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Insolvency of Promoters {a), 

42 . If at any time after the opening of any tramway in any district for Proceedings 
traffic, it appears to the local authority or the road authority of such district 
that the promoters of such tramway are insolvent, so that they are unable promoters. 
to maintain such tramway, or work the same with advantage to the public, 
and such road authority makes a representation to that effect to the Board 
of Trade, the Board of Trade (h) may direct an inquiry by a referee into the 
truth of the representation, and if the referee shall find that the promoters are 
so insolvent as aforesaid, the Board of Trade (h) may, by Order, declare that 
the powers of the promoters shall, at the expiration of six calendar months 
from the making of the Order, be at an end, and the powers of the promoters 
shall cease and determine at the expiration of the said period, unless the same 
are purchased by the local authority in manner by this Act provided ; and 
thereupon such road authority may remote the tramway in like manner and 
subject to the same providons as to the payment of the costs of such removal, 
and to the same remedy for recovery of such costs, in every respect as in cases 
of removal under the next preceding section. 

(а) It was held that an unregistered tramway company, incorporated by a special Act, 
was not within the exception of “ railway companies incorporated hy Act of Parliament ” 
in s. 199 of the Companies Act, 1862, and could, therefore, be wound up under that section 
(see now s. 337 of the Companies Act, 1929) (He Brentford and laleworth Tramways Go. 

(1884), 26 Ch. D. 527 ; 10 Digest 1193, 84T3). And see Portsmouth, etc. Tramways Co., 

re, [1892] 2 Ch. 362 ; 10 Digest 1191, A company being in liquidation, the Board 

of Trade, under this section, directed an inquiry to ascertain the solvency of the promoters : 

— Held : upon application by the ojficial liquidator for an injunction to restrain the inquiry, 
that it was not a proceeding against the company, and could not be restrained under s. 87 
of the Companies Act, 1862 (see now s. 177 of the Companies Act, 1929) [Be Pontypridd and 
Rhondda Valleys Tramtoays Co. (1889), 58 L. J. Ch. &6 ; 37 W. B. 570 ; 10 Digest 959 
6573). 

Where a petition is presented for winding up a company, the court has power to restrain 
proceedings before magistrates for penalties against Qie company (Re Briton Medical^ etc. 
Association (1886), 32 Ch. D. 503 ; 10 Digest 962, 6691). 

It was held that, although the company had not been ordered to he woxmd up, the court 
would appoint a receiver and manager in an action Brought by a holder of overdue debtor 
tures of the company to realise his security (Bartlett v. West Metropolitan Tramioays Co. 

(No. 1 ), [1893] 3 Ch. 437 ; Digest Supp.). And it was further held on a subsequent applica- 
tion by the receiver, that the court had power under this section and s. 44 to make an order 
for sale of the company’s property as a going concern (Bartlett v. West Metropolitan Tram- 
ways Co. (No. 2), [1894] 2 Ch. 286 ; 10 D^est 1191, 8449). But this latter decision was 
overruled in Marshall v. South Staffordshire Tramvjays Co., [1895] 2 Ch. 36 ; 10 Digest 
1191, 8450, where it was held that the holders of debentures issued hy a tramway company 
governed hy this Act (whether incorporated under the Companies Act, 1862, or under a 
special Act, by which debentures the undertaking of the company and all its property, 
present and future, including uncalled capital, are charged) are ia the event of default by 
the company entitled only to the appointment of a receiver of the undertaking of the 
company and the net earnings thereof ; and are not entitled to an order for the sale of the 
undertaking or to the appointment of a manager. 

(б) Now the ISdinister of Transport. See note (a) to s. 1, ara^e, p. 4272. 


Purchase of Tramways (ce). 

43. Where the promoters of a tramway in any district are not the local 
authority, the local authority, if, by resolution passed at a special meeting 
of the members constituting such local authority, they so decide, may within authority, 
six months after the expiration of a period of twenty-one years from the time 
when such promoters were empowered to construct such tramway, and 
within six months after the expiration of every subsequent period of seven 
years or within three months sSter any Order made hy the Board of Trade 
under either of the two next preceding sections, with the approval of the 
Board of Trade, by notice in writing (1) require such promoters to sell, and 
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thereupon such promoters shall sell (c) to them their undertaking (d), or so 
much of the same as is within such district, upon terms of paying the thea 
value (exclusive of any allowance for past or future profits of the undertaking, 
or any compensation for compulsory sale, or other consideration whatso- 
ever) (e) of the tramway, and all lands, buildings, works, materials, and plant 
of the promoters suitable to and used by them for the purposes of their under- 
taking within such district {/), such value to be in case of difference deter- 
mined by an engineer or other fit person nominated as referee {g) by the Board 
of Trade on the application of either party, and the expenses of the reference 
to be borne and paid as the referee directs. And when any such sale has been 
made, all the rights, powers, and authorities of such promoters in respect to 
the undertaking sold, or where any Order has been made by the Board of 
Trade under either of the next preceding sections, all the rights, powers, and 
authorities of such promoters previous to the making of such Order in respect 
of the undertaking sold, shall be transferred to, vested in, and may be exer- 
cised by the authority to whom the same has been sold, in like manner as if 
such tramway was constructed by such authority under the powers conferred 
upon them by a Provisional Order under this Act, and in reference to the 
same they shall be deemed to be the promoters (Ji). 

No such resolution shall be valid unless a months previous notice of the 
meeting, and of the purpose thereof, has been given in manner in which 
notices of meetings of such local authority are usually given, nor unless 
two-thirds of the members constituting such local authority are present and 
vote at the meeting, and a majority of those present and voting concur in 
the resolution . . . (i). 

The local authority in any district may pay the purchase-money and all 
expenses incurred by them in the purchase of any undertaking under the 
authority of this section . . . (/c), and shall have the like powers to borrow 
. . . (Jc.) as if such expenses were incurred in applying for, obtaining, and 
carrying into effect any Provisional Order obtained by them under this Act. 

Where the local rate is limited by law to a certain amount, and is by reason 
of such limitation insufficient for the payment of such purchase-money and 
expenses, the Board of Trade (Z) may by Provisional Order extend the 
limit of such local rate to such amount as they shall think fit and prescribe 
for the payment of such purchase-money and expenses. 

Every such Provisional Order shall be confirmed in like manner as a 
Provisional Order under the authority of Part I. of this Act, and until such 
confirmation such Provisional Order shall not have any operation. 

Subject and according to the preceding provisions of this section two or 
more local authorities may jointly purchase any undertaking or so much of 
the same as is within their districts. 

(а) It has been the practice of Parliament and of the Board of Trade to vary the pro- 
visions of s. 43 as to compulsory purchase by extending the time within which purchase cm 
take place and by providing for more reasonable terms of payment. The variations are 
numerous and depend entirely on the conditions which the company is vsdlling to concede 
and the local authority to accept. 

It is also usual in special Acts incorporating tramway companies to insert clauses to 
protect lenders of money to the company in the event of a compulsory sal© to the local 
authority under s. 43 and to give them notice of the rights of the local authority. 

(б) For form of notice, see the Encyclopjedia of Forms and Precedents, Vol. XVII, title 
Tramways. 

(c) See note (c) to s. 44, p- 4294, posL 

(d) This word is limited by reference to the tramway previously mentioned, viz,, 
partioular tramway which the promoters are empowered to construct hy any special Act 
or l^ovisional Order. Therefore, where a tramway company has constructed a numte^ 
of lines under special Acts passed in different years, the local authority may (subject 
the l^ve of the Board of Trade being obtained) purchase so much of any one line aa 
within its district at the expiration of twenty-one years from the time when the promote|| 
were empowered to construct the line, together with the undertaking as far as it relate^ 
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to that particular line, without purchasing the other lines constructed under different 
special Acts {l^lorth Metropolitan Tramways Co. v. London C\ O. (1895), 60 J, P. 23 ; 12 
T. L. E. 101, C. A. affirming 72 L. T. 586 ; 43 W. E. 552 ; 43 Digest 353, lOS). 

The local authority is not entitled to take possession until the amount of the purchase 
money has been ascertained and paid (Marichesier Carriage arid Tmwwa'^s €o. v. Mari^ 
cheater Corporation (1902), 67 J. P. 17 ; 87 L. T. 678 ; 43 Digest 355, 120). 

(e) The value of the tramway upon a compulsory sale to the local authority must be 
measured by what it would cost to construct it at the date of such sale, subject to a proper 
deduction in respect of depreciation (Edinburgh Street Tramways Co. v. Edinburgh Corpora- 
tion, [1894] A. C. 456 ; 43 Digest 354, 113, and London Street Tramways Co. v. Lor\don 
G. G.y [1894] A. C. 489 ; 43 Digest 355, 116 ; London Tramways Co. v. London C. C., [1898] 
A. C. 375; 62 J. P. 675). See also Be Southampton Tramways Co. and Soutkanipton 
Corporation (1899), 63 J. P. 788 ; 16 T. L. E. 38, C. A. affirming 80 L. T. 236 ; 43 Digest 
355, 116. The principles laid down by the House of Lords in the Edinburgh Case were 
applied by the Court of Appeal in Oldham, Ashton and Hyde Electric Tramways, Ltd. v. 
Ashton Corporation, [1921] 3 K. B. 511 ; 85 J. P. 181 ; 43 Digest 355, 119. There the 
arbitrator had awarded the value of the undertaking at the time of the notice requiring the 
owner of the tramway to sell, including therein as part of the original cost of establishment 
the engineer’s fees, subject to depreciation, the cost of raising the original capital of the 
undertaking, interest on capital during construction, and the cost of a temporary diversion 
of the tramway from a railway bridge in accordance with a provision inserted at the instance 
of the railway company in the order authorising the construction of the tramway. It was 
held by Row^att, J., and affirmed in Court of Appeal that the engineer’s fees should be 
allowed subject to depreciation, that the cost of raising capital must- be disallowed, that 
the interest on capital was subject to depreciation, and that the cost of the temporary 
diversion of the tramway must be disallowed. Notwithstanding the practice of Parliament 
in granting statutory powers to lay tramways in narrow streets, to impose upon the under- 
takers the obligation to contribute towards the cost of widening such streets, it was held 
that in assessing the value of the tramway and its appurtenances belonging to a company 
incorporated before such practice of Parhament came into esnstence, the amount which the 
tramway company would, if constructing its tramway at the date of the notice to purchase, 
have be'en required to contribute towards the costs of widening streets ought not to be 
taken into account (London, Deptford and Greenwich Tramways Co. v. London C. C., [1905] 
1 K. B. 316 ; 69 J. P. 98 ; 43 Digest 335, 118). And as to a local Act esoluding the applica- 
tion of s. 43 of this Act, see Wallasey Tramimys Co. v. Wallasey U. D. 0., Times, November 
17th, 1899 ; affirmed in C. A., 23 M. C. C. 56 ; and affirmed again in H. L. (1900) 17 T. L. E. 
152. For a case as to determination of value und^’ a Colonial Act, see Melbourne Tramway 
and Omnibus Co. v. Tramway Board, [1919] A. C. 667 ; 88 L. J. P. C. 102. 

(/) The local authority purchasing a tramway within their district must pay for aU 
lands, buildings, etc. which are suitable to and used for the purposes of the undertaking 
within the district, even though such lands, buildings, etc. be situate outside the district 
(Manchester Carriage and Tramways Co., Ltd. v. Swinion and Pendlebury Urban Council, 
[1906] A. C. 277 ; 70 J. P. 81 ; 43 Digest 354, 111) ; so also they must pay for a dep6t 
within the district if suitable to and used for the purpose of the undertaking within the 
district, although in previous proceedings it has been held suitable to and used for the 
purpose of the undertaking outside the district (Re Manchester Carriage and Tramtoays Co., 
Ltd. and Ashton-under-Lyne Corporation (1904), 68 J, P. 576 ; 43 Digest 353, 119). . See 
also Manchester Cairiage and Tramways Co. and Manchester Cohporation (1902), 67 J. P. 
14 ; 18 T. L. R. 779 ; varied by consent in 0. A. (1903), 19 T. L. R. 439 ; 43 Digest 353, 
109. The fact that the authorised tramway penetrates into a car factory does not render 
the council liable to purchase either the factory or the land within the factory upon which 
the tramway is laid, if in fact the factory is not suitable to aud used by the company for the 
purposes of the undertaking ; but qucere whether they are hound to purchase the per- 
manent way of the tramway within the factory (Bforth Metropolitan Tramways Co., Ltd. v. 
Leyton V. D. C. (1908), 72 J. P. 241 ; 98 L. T. 792 ; 43 Digest 354, 112). 

(g) An Act provided for “ the purchase of the gasworks and plant at a price to be 
determined by arbitration.” It was held that the price should be the commercial value 
of the undertaking as a going concern, and not merely the structural value of the plant 
(Hamilton Gas Co., Ltd. v. Edmilton Corporation, [1910] A. C. 300 ; 74 J. P. 185 ; 43 Digest 
81, B55). And see PertK Gas Go,, Ltd. v. Perth Corporation, [1 911] A. C. 506 ; 42 Digest 682, 
947. 

(h) On a purchase under this section the local authority also becomes liable to income 
tax as regards the tramway undertaking as successors of the tramway company for the 
purpose of r. 4 under Cases I. and n, of Sched. D. in s. 100 of the Income Tas Act, 1842 
(Stockkam {Surveyor of Taxes) v. Wallasey U. D. C, (1906), 71 I, P. 244 ; 5 L, G. R. 200 ; 
28 Digest 41, 209). The local authority are not, however, bound to keep the trams when 
pui'chased in their own hands and work them themselves. It is, therefore, no objection to 
their right to purchase that they may have agreed with a third party to find the purchase^ 

P.H. — VOL. lY. 0 


Note to 
Section 43. 
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Note to 
Section 43. 


Powei of sale. 


money and work the trams when acquired, although the local authority maj?- need farther 
statutory powers to can-y out such a bargain (Bombay Tramways Co. v, Bo^nbay Gorpora> 
tion (1904), Times, June 6th). 

(i) The remainder of this paragraph applies in Scotland only, and is therefore omitted. 

(Tc) Certain words here were repealed by the L. G. A., 1933, s. 307, Sched. XI, Pt. 
ante, pp. 1194, 1281. See now ibid., s. 195, ante, p. 1023. 

(1) Xow the Minister of Transport, See note (a) to s. 1, aiite, p. 4272. 

44. Where any tramway in any district has been opened for traffic for a 
period of six months the promoters may, with the consent of the Board of 
Trade ( a) sell (h) their undertaking to any person, persons, corporation, or 
company, or to the local authority of such district ; and when any such sale 
has been made all the rights, powers, authorities, obligations, and liabilities 
of such promoters in respect to the undertaking sold shall be transferred 
to, vested in, and may be exercised by, and shall attach to the person, 
persons, corporation, company, or local authority to whom the s^xme has been 
sold, in like manner as if such tramway was constructed by such person, 
persons, corporation, company, or local authority under the powers conferred 
upon them by special Act, and in reference to the same they shall be deemed 
to be the promoters (c). 

Provided always, that a local authority shall not purchase any undertaking 
under the provisions of this section unless they shall decide to make such 
purchase by resolution passed at a special meeting of the members constituting 
such local authority, which resolution shall be made in the same manner and 
shall be subject to the same conditions as to validity as resolutions made in 
regard to the purchases by the next preceding section authorised. 

Where any purchase is made by any local authority under the provision 
of this section, such local authority . , . (d) shall have all and the like 
powers and be subject to all the like conditions as if such purchase were 
made under the authority of the next preceding section. 

(a) Now the Minister of Transport. See note (a) to s. 1, ante, p. 4272. 

(b) See Wolverliam'pion Corporation v. British Electric Traction Co, (1900), Times, 
Friday, November 30th ; 22 M. 0. C. 546, which was an action for specific performance of 
a statutory contract to purchase a tramway. The court dismissed a counterolaim. for a 
declaration as to running powers. 

A tramway company cannot assign its statutory powers and rights except as authorised 
by this Act (Baillie v. Binns (1903), Times, January 31st), 

(c) A Provisional Order was obtained by certain promoters for the construction of 
tramways in a borough. The confirming Act provided that the corporation, might purchase 
the undertaking after the lapse of fourteen years. Shortly afterwards the promoters 
entered into an agreement to sell the undertaking to an electric traction company and hy a 
later agreement it was sold to the plaintifi company. The confirming Act required the 
oonsenx of the Board of Trade to such agreements, but in fact no such consents were given. 
The construction of the tramways was commenced but never completed. After the lapse 
of fourteen years, as specified in the confirming Act, the corporation gave notice to the 
promoters and the plaintiff company or other the promoters ” requiring them to sell the 
undertaking, knowing, however, that the sale to the plaintiff company had not been 
approved by the Board of Trade. The value of the undertaldng having been assessed by 
an arbitrator, the plaintiff company “and all others the promoters” brought an action 
to recover the sum fixed by him. It was held that the original promoters were the owners 
of the undertaking, and that as the corporation had exercised their option to purchase with 
notice that the transfer to the plaintiff company had not been approved by the Board of 
Trade, they could not now be heard to say that the promoters were not the legal owners ; 
and farther, the corporation were not affected by any equity there might be to compd 
the promoters to sell to the company (Hartlepool Elecfrio Tramways Go,, Ltd. v. Hartkpd 
Corporation (1911), 75 J. P. 607 ; a&med, 75 J. P, 637 ; 9 L. Cr. *R. 1098 ; 43 Digest 363, 
106 ). 

(d) Certain words here were repealed by the L. G. A., 1933, s. 307, Sched. XI, Pt. 
ante, pp. 1194, 1281. See now ibU., s. 195, ante, p, 1023. - 



Toils. Btela-ws. 


ms 


Tolls. 


Section 45. 


45. The promoters or lessees of a tramway authorised by special Act may Tolls, etc. 
demand arid take, in respect of such tramway, tolls and charges not exceeding 
the sums specified in such special Act, subject and according to the regulations 
therein specified. A list of all the tolls and charges authorised to he taken 
shall he exhibited in a conspicuous place inside and outside each of the 
carriages used upon the tramways (a). 


(a) A municipal corporation owned a tramway constraeted under statutory powers. 
In accordance with a statutory requirement they exhibited in a conspicuous place iu 
their cars a list of fares and appended a special notice stating, as the fact was, that the 
fares charged were less than the maximum authorised charges, and that in consideration 
thereof a passenger was only carried on the terms that the maximum amount recoverable 
from the corporation for injury suffered by a passenger and for which the corporation 
were legally liable was £25. It was held (by Cozens-Hardy, M.R., upon the construction 
of the statutes regulating the tramway ; by Farweix, L.J., upon the ground that the 
corporation were common carriers of passengers at common law in the sense that they 
were bound to carry according to their profession, and by Kexxedt, L.J., upon both 
these grounds) that, so long as the tramway was open for public traffic, the corporation 
were bound to carry any passenger not being an objectionable person who offered himself 
and was willing to pay the published fare, provided they had accommodation for him, 
and were not entitled to impose a condition limiting their liability for negligence without 
giving the passenger the option of travelling at a higher fare without any such condition. 
Senible, per Cqzexs-Hardy, M.R., and Faewell, L.J. If the corporation published 
alternative lists of fares, one containing the maximum rates and another reduced rates, 
and gave an option to the passenger to pay either rate hut with such a condition attached 
to the reduced rate, a passenger electing to pay the latter would be bound by the condition 
(Clarhe v. West Earn Corporation^ [1909] 2 K. B. 858 ; 73 J. P. 461 ; 8 Digest 7, 14). 
See also Baker t. Ellison, [1914] 2 K. B. 762 ; 78 J. P. 244 ; 8 Digest 113, m. See as 
to the construction of a provision in a Tramway Act that “ daily labourers ” should be 
entitled to travel in the morning and evening at a reduced fare (McDonald v. Brown (1918), 
82 J. P. 173 ; 87 L. J. K. B. 1119 ; 43 Digest 351, 93). And Evfchins v. D. C. O. (1915), 
80 J. P. 193 ,* 85 L. J. K. B. 1177 ; 8 Digest 114, 769. 


Byelam (^d). 

46- Subject to the proyisions of the special Act authorising any tramway Byelaws by 
and this Act, ^ local authority. 

The local authority of any district in which the same is laid down may, 
from time to time, make regulations as to the following matters : 

The rate of speed to he observed in travelling upon the tramway : 

The distances at which carriages using the tramway shall be allowed to 
follow one after the other (b). 

The stopping of carriages using the tramway (c) : 

The traffic on the road in which the tramway is laid (d). 


The promoters of any tramway and their lessees may from time to time Promoters may 
make regulations, — 

For preventing the commission, of any nuisance in or upon any carriage, 
or in or against any premises belonging to them : 


For regulating the travelling in or upon any carriage belonging to them (c), 
Amd for better enforcing the observance of all or any of such regulations, it 
shall be lawful for such local authority and promoters respectively to make 
byelaws for all or any of the aforesaid purposes, and from time to time repeal 
or alter such byelaws, and make new byelaws, provided that such byelaws be 
not repugnant to the laws of that part of the United Kingdom where the same 
are to have effect (/ ). 

Kotice of the making of any byelaw' under the provisions of this Act shall 
be published by the local authority or the promoters making the same, by 
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S66tioil 46. aidvertisement, according to the regulations contained in Part II. of the 

Sched.O. to this Act annexed ; and unless such notice is published in manner 

aforesaid such byelaw shall be disallowed by the Board of Trade. 

No such byelaw shall have any force or eflfect which shall be disallowed 
by the Board of Trade (^) within two calendar months after a true copy of 
such byelaw shall have been laid before the Board ; and a true copy of 
every such proposed byelaw shall, not less than two calendar months before 
such byelaw shall come into operation, be sent to the Board of Trade [g)^ and 
shall be delivered to the promoters of such tramway if the same was made by 
the local authority, and to such local authority if made by the promoters. 

(а) The court will refuse an application for a mandamus to make byelaws where the 
applicant has no greater interest than an ordinary member of the public. So held by 
CHANiTELii and Jelp, JJ., in Natioiml Carriage, etc. Union v. Manchester Corporation (1902), 
Times, July 9th. But where petitioners appear in opposition to a hill before Parliament, 
and with the object of protecting their own interests procure the insertion in the Bill of a 
clause imposing a particular duty upon the promoters or other persons, they will have a 
sufficient interest in the performance of that duty to support an application by them for 
a mandamus to enforce it, notwithstanding that they are not named in the clause and that 
the duty is one imposed for the benefit of tho public at large. So held by Lord Alverstone, 
C.J., and PiCKirOED, J. (Avory, J., dubitarite), in i?. v. Manchester Corporation, [1911] 1 
K.B. 560; 75 J. P.73; 43 Digest 349, 

(б) See R. v. Manchester Corporation, supra. 

(c) A byelaw req[uired that a steam tramway should he stopped in cases of impending 
danger : — Held, that there was evidence of impending danger to go to the jury in a case 
where a steam tram was coming down a steep incline tOAvards a pony chaise, the pony 
being restive, and the driver holding up her whip as a signal to stop the car (bomning v. 
Birmingham and Midland Trams (1888), 5 T. L. R. 40 ; 36 Digest 60, STi). A local Tram- 
way Act empowered the Board of Trade to make byelaws providing that engines should 
he brought to a stand at cross streets, and a penalty was imposed on any person ofiending 
Held, that the company might be convicted of an ofience against the byelaw (^^. Belem 
Tramway Go. v. Wood (No. 2) (1891), 56 J. P. 71 ; Digest Supp.). 

(d) The Board of Trade under a power given to them by a special Act, made a byelaw 
that “ no steam shall be emitted from the engines so as to constitute any reasonable 
ground of complaint to passengers or to the public.” H., a driver, was resting his engine, 
which was not in good repair, and he could not help emitting steam. One person com- 
plained : — Held, that H, was rightly convicted (Hartley v. Wilkinson (1885), 49 J. P. 726 ; 
43 Digest 348, 77). Under a similar byelaw forbidding tho emission of ‘ ‘ smoke or steam ” 
a conviction for emitting “ smoke and steam ” was upheld (Davis v. Loach (1886), 51 
J. P. 118 ; 43 Digest 349, 78). Where a byelaw provided that no smoke or steam should 
he emitted from the engines so as to constitute any reasonable ground of oomplamt to the 
passengers or the public, and the penalty was the same whichever class of persons had 
ground of complaint, and a conviction stated that the defendant pernoiitted smoke to escape 
contrary to the byelaw, without stating in terms any reasonable grounds of complaint to 
the passengers or the public, or either of them, it was held that the statement was in- 
sufficient, and the conviction must be quashed (Gotterill v. Lempriere (1890), 24 Q. B. D. 
634 ; 54 J. P. 583 ; 43 Digest 349, 79). A tramway company were authorised to use 
steam engines on their line, and the Board of Trade were authorised to make regulations, 
and also to make byelaws for regulating the use of bells, whistles, and other warning 
apparatus fixed to the engine. The Board of Trade made a regulation that every engine 
should carry a bright lamp during certain hours. One day, a servant allowed the lamp to 
remain unlighted for some part of the journey : — Held, that the regulation was valid as 
a regulation and need not be included in the byelaws, and that the company were liable 
for the neglect of the servant in not keeping the lamp alight (St. Helens Tramways Go. v. 
Wood (No. 1) (1891), 56 J. P. 70 ; 60 L. J. K. C. 141 ; 43 Digest 349, SO). This case was 
followed in Eeiton Co. v. Sweeney, [1905] 2 1. R. 47, in which it was held that a byelav 
requiring the owner of every vehicle to cause a light to be attached thereto when in use 
between certain hours in public streets is not unreasonable or void as making a master 
liable for the quasi- criminal act of a servant . Byelaws made under the Metropolitan Public 
Carriages Act, 1869, requiring vehicles on highways to carry lights between sunset and 
sunrise are applicable to tiamoars (Adamson v. Miller (1900b 16 T. L. R. 185 ; 44 Sol. J. 
278). And see note (a) to s. 85 of the L.G.A., 1888, post, p. 4762. 

(e) A byelaw requiring payment of a fare when demanded, though before completion cf 
journey, is v^d (Eggintmi v. Pearl (1875), 40 J. P. 56 ; 33 L. T. 428 ; 43 Digest 349, 89), 
and though it does not make an intent to defraud or to avoid payment an ingredient of 
the offence (Tuffley v. Tate (1906), 71 J. P. 21 ; 5 L. G. E. 448 ; 8 Digest 112, 758). As 
to amount of fares, see Edinburgh Street Tramways Co, v, Torbain (1877), 3 App. Gas. 58; 
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43 Digest 351, o. A passenger who had paid for and obtained a ticket ’Rrhich entitled him 
to travel to a certain destination, having alighted at a stopping place short of that destina- 
tion, and vralked some distance and then got on another car travelling to his original 
destination, hut T7ho refused to pay the legal fare, claiming to go on under his original ticket, 
was held liable to he convicted under a byelaw requiring payment of the legal f&ie when 
demanded [BadabU v. Jletcalfet [1908] 2 K. B. 288 ; 70 J. P. 343 ; 8 Digest 98, 658). A 
byelaw that a passenger shall deliver up his ticket when required, or pay the f^e for the 
distance travelled over, is a reasonable byelaw. A passenger travelling under such circum- 
stances, who shows his ticket, but refuses to give it up on the ground that his Journey has 
not terminated, is liable to the penalty prescribed by the byelaw {Eeajp v. Day (1886), 51 
J. P. 213 ; 34: W. R. 627 ; 43 Digest 350, 92). So also is a passenger who has lost his 
ticket and refuses to pay the fare again {Ranks v. Bridgman^ [1896] 1 Q. B. 253 ; 60 J. P. 
312 ; 43 Digest 350, 93), or a passenger who refuses to show his ticket {Lowe v. Yolp, [1896] 
1 Q. B. 256 ; 60 J. P. 232 ; 43 Digest 350, 91 ; Hunt v. Chreen (1906), 71 J. P. 18 ; 96 L. T. 
23 ; 43 Digest 350, 94). But a passenger who paid his fare but declined to accept a ticket 
because it bore an indorsement purporting to limit the lability of the local authority in 
cases of accident or injury to passengers, and allowed it to fall on the floor of the car, and 
when the ticket inspector asked him for it pointed it out, but refused to touch or pick it 
up or to pay his fai*e a second time was held not liable under a similar byelaw ( WUson v. 
Fearnley (1905), 69 J. P. 165 ; 92 L. T. 647 ; 43 Digest 350, 95). And see M'Intyre v. 
M^PhersoUt [1913] S. C. 21. The secretary of a tram company was summoned for allowing 
an excessive number of passengers in a ear. At the hearing, it was objected that the 
secretary was not the proper defendant, whereupon the justices substituted the name of 
the company, and convicted them : — Held, that the conviction was bad {City of Oxford 
Tramway Go. v. Sanhey (1890), 54 J. P. 564 ; 6 T. L. R. 151 ; 33 Digest 329, 421). Where 
a byelaw forbade the company to allow more persons to he carried in a carriage than a 
specified number, it was held that a passenger who was incommoded by an excessive 
number of passengers was entitled to prosecute the conductor {Badcoch v. Sanhey (1890), 
54 J- P. 564 ; 6 T. L. B. 170 ; 43 Digest 348, 70). As. to the right of a corporation as 
tramway authority to rely by way of defence to an action for negligence, on the byelaws 
made by them for the regulation of their tramways, see Englbes v. Le^ Corporation (1902), 
Times, August 4th ; 24 M. C. 0. 387 ; see also Pickering v. Belfast Corporation, [1911] 2 
I. R. 224. A local Act provided that no conductor should carry in or on the carriage a 
greater number of passengers than that specified in the licence. A licence was granted in 
respect of a carriage to carry 32, 16 inside and 16 outside : — Meld, that a conductor was 
guilty of an offence by carr^g 19 seated and 8 standing inside, and 5 on the footboard, 
making altogether 32 {Stohell v. Baldwin (1892), 8 T. L. R. 346). In the case of a tramway 
car having upper and lower compartments, and having the npper compartment covered 
in, the expression “ inside ” in s. 13 of the Railway Passenger Duty Act, 1842, and in s. 27 
of the L. C. C. (Tramways and Improvements) Act, 1913, which sections regulate the 
number of passengers to be carried “ inside ” a London tramway car, normally and on 
special occasions, refers only to the lower compartment {Phesse v. Fisher, [1915] 1 K. B. 
572 ; 79 J. P.174; 43 Digest 347, 68). As to the liability of the promoters for an accident 
occurring through overcrowding allowed by their servant contrary to their express orders, 
see Byrne v. Londonderry Tramway Co., [1902] 2 I. R. 457. A byelaw of a corporation 
provided that passengers should depart from or get off a car by the hindermost or 
conductor’s platform and not otherwise.” It was held that the expression “ hindermost 
or conductor’s platform ” must in each case be construed in relation to the particular 
passenger and the journey on which he was engaged, and meant the platform which was 
or would be the hindermost during the journey wMch the passenger in question had taken 
or was about to take [Monhman v. Stickney, [1913] 2 K. B. 377 ; 77 J. P. 368 ; 43 Digest 
349, 86). And see Baker v. Ellison, ante, p. 4295. 

(/) A byelaw that no person sh^ swear or use obscene or offensive language whilst 
in or upon any carriage was held not ultra vires, although s. 28 of the Town Police Clauses 
Act, 1847, was in force in the same city and also a local Act imposing a penalty on every 
person who should use any profane, indecent or obscene language to the annoyance of the 
inhabitants or passengers {Gmtel v. Rapps, [1902] 1 K. 3, 160; 66 J, P. 117 ; 43 Digest 
349, 85). 

The local authority of a borough may make a byelaw under this section for regulating 
the number of passengers to he carried in and upon tramcars, and the extent of accommoda- 
tion to be afforded to them. The assent of the lessees of the line imder s; 46 is not necessaiy 
to the validity of such byelaw (Smith v. Butler (1885), 16 Q. B, D. 349 ; 50 J. P. 260 ; 43 
Digest 349, 83). 

(g) Nfow the IVtinister of Transport. See note (a) to s, 1, ante, p. 4272. 


Kote to 
Section 46. 


47 . Any sTich byelaw may impose reasonable penalties for offences against Peaiaitiesinay 
the same, not exceeding forty shillings for each offence, with or without ^ 

further penalties for continuing offences, not exceeding for any continuing 
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Seetlon 47. offence ten stillings for every day during which the offence continues (a) 

but all tyelawa shall be so framed as to allow in every case part only of the 

maximum penalty being ordered to be paid. 

(a) Penalties cannot be imposed in advance (E. v. JStruve, etc. Glamorganshire JJ, (1895) 
59 J. P. 584 ; 43 Digest 345, 40). 

Power to local 48 . The local authority shall have the like power of making and enforcing 
regulations, and of granting licences with respect to all carriages 
conductors, etc. using the tramways, and to all drivers, conductors, and other persons having 
charge or of using the same, and to the standings for the same, as they are 
for the time being entitled to make, enforce, and grant with respect to hackney 
carriages (a), and the drivers and other persons having the charge thereof, 
and to the standings for the same in the streets and district of or under the 
control of the local authority : Provided always, that in any district in which 
any of the powers aforesaid in relation to hackney carriages and the matters 
aforesaid in connection therewith are vested in any authority other than the 
local authority of such district, such authority shall have and may exercise 
the powers by this section conferred upon the local authority. 

(a) See s. 171 of the P, H. A., 1875, post ; ss. 37 et seq, and 68 of the Town Police Clauses 
Act, 1847, anie^ pp. 4236, 4246, and the Town Police Clauses Act, 1889, post. p. 4784. As 
to the cojifirination of these regulations, see the Public Health (Confirmation of Byelaws). 
Act, 1884, post, p. 4669, which abrogates the effect of the case of Walhsey Tramway Co. v, 
Wallasey L. B, (1883), 47 J. P. N. 821 ; 42 Bigest 859, T17. 

The effect of the provisions in the text appear to he that a tramway car must be licensed 
as a hackney candage {Blackpool aiiid Fleetwood Tramroad Go. v. Bailey, [1920] 1 K. B. 
380 ; 84 J. P. 1 ; 43 Digest 347, 61). 

For a case which arose on the construction of a byelaw prohibiting wilful obstmetion of 
an officer, see Baker v. hJlUson, [1914] 2 K. B. 762 ; 78 J. P. 244 ; 8 Digest 113, 763. 

Offmees. 

Penalty for 49 . If any person wilfully obstructs any person acting under the authority 

piomoteray^ of any promoters in the lawful exercise of their powers in setting out or 
laying out making, forming, laying down, repairing, or renewing a tramway, or defaces 
ramway. destroys any mark made for the purposes of setting out the line of tram- 

way, or damages or destroys any property of any promoters, lessees, or 
licensees, he shall for every such ofience be liable to a penalty not exceeding 
five pounds. 

Penalties foi 50 . If any person, without lawful excuse (the proof whereof shall He on 
■wilf’iUy does any of the follovring things; (namely,) 
tramways, etc. Interferes with, removes, or alters any part of a tramway or of the works 
connected therewith ; 

Places or throws any stones, dirt, wood, refuse, or other material on any 
part of a tramway ; 

Does or causes to be done anything in such manner as to obstruct any 
carriage using a tramway, or to endanger the lives of persons therein or 
thereon (a); 

Or knowingly aids or assists in the doing of any such thing ; 
he shall for every such offence be liable (in addition to any proceedings by 
way of indictment or otherwise to which he may be subject) to a penalty not 
exceeding five pounds. 

(a) This provision does not affect the right of the public to the use of the street so long 
as there is no wilful obstruction. The mere presence of a cart upon a tramway line, 
whereby a tramoar has to proceed for some distance at a walking pace, is not neeessarily 
a wilful obstruction {Ball v. Linton (1879), 7 R. (Ot. of Sess.) (J. C.) 2). As to the 
du-^ of the conductor and the responsibility of the company iu ease of a drunken man 
trying to force his way on to a tramoar in motion and thereby endangering his own life, see 
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Ddany v. Lnblin United Trarmmy Go. (1892j, 30 1. R. Ir. 725 ; 8 Digest 71, a;. .See also Note tO 
as to what amounts to wilful obstruction of a tiamoar, Hartky v. Chadwick (19041, 68 Section 50. 
J. P. 512 ; 43 Digest 357, m. ' 


51. If any person travelling or having travelled in any carriage on any Penalty on 
tramway avoids or attempts to avoid payment of his fare, or if any person 
having paid his fare for a certain distance knowingly and wilfully proceeds frauds on the 
in any such carriage beyond such distance, and does not pay the additional 
fare for the additional distance, or attempts to avoid payment thereof, or if 
any person knowingly and wilfully refuses or neglects on arriving at the point 
to which he has paid his fare to quit such carriage, every such person shall, 
for every such o&nce, be liable to a penalty not exceeding forty shillings {a) . 


(a) Proceedings under this section are of a criminal character, and, therefore, the 
company are liable to an action for malicious prosecution at the suit of a person against 
whom a summons under this section has been dismissed {Raysan v. South Lot^ou Tramways 
Co., [1893] 2 Q- B. 304 ; 58 J. P. 20 ; 14 Digest 29, 7). In order to obtain a conviction 
under this section it is necessary to show that the person acted with a fraudulent intention 
(N’immo v. Lanarkshire Tramways Co.j [1912] S. C. (J.) 23 ; 43 Digest 351, p). 


52. It shall he lawful for any officer or servant of the promoters or lessees Transient 
of any tramway, and all persons called by him to his assistance, to seize and 
detain any person discovered either in or after committing or attempting to 
commit any such offence as iu the next preceding section is mentioned, and 
whose name and residence is unknown to such officer or servant until such 
person can he conveniently taken before a justice, or until he be otherwise 
discharged by due course of law (a), 

(a) See Howitt v. Nottingham Tramtcays Co., ante, p. 4283. The plamtifi was a passenger 
in one of the defendants’ tramcars, and tendered to the eonduetor in payment of a fare a 
half-sovereign, which the conductor supposed to be counterfeit, and he therefore gave the 
plaintiS in charge to the police : — EeM, that as this section gave the conductor authority 
to detain a person attempting to defraud, the company were liable for his aots in an action 
for felse imprisonment {Furlong v. South London Tramways, Go. (1888), 48 J. P. 329 ; 1 
Cab. & El. 316 ; 8 Digest 117, 779). See also Percy v. Glasgow Oorjporation, [1922] 2 A. 0. 

299 ; 86 J. P. 201 ; 13 Digest 404, 1262. But where the conductor had printed instructions 
not to give passengers into custody under this section without the authority of an inspector 
or timekeeper except in cases of assault, but a conductor without such authority gave a 
passenger in charge for passing bad money it was held that the company were not liable 
{Charlatan v. Lo^on Tramways Go. (1888), 36 W. R. 367 ; 4 T. X. R. 157 ; affirmed in 
0. A., 4 T. L. R. 629 ; 32 Sol. J. 557 ; 8 Digest 117, 780). As to the liability of the company 
for an assault by a conductor on a passenger delaying to pay his fare, see Smith v. North 
Metropolitan Tramways Go. (1891), 55 J. P. 630 ;* 7 T. L. R, 459 ; 8 Digest 114, 167 ; and 
for an assault by a conductor acting under a misapprehension, Radley v. L. C. G, (1913), 

109 L. T. 162 ; 29 T, L. R. 680 ; 34 Digest 148, 1165. The remedy of the tramway 
authority is not limited to that given hy the text. The authority may treat the offender 
as a trespasser and eject him. But if the conductor ejects a passenger wrongfully the 
authority are liable for his act {Whittaker v. L. C. G», [1915] 2 K. B- 676 ; 79 J. P. 437 ; 43 
Digest 351, 101, approved in Hutchins v. L. C. G. (1915), 80 J. P. 193 ; 85 L. J. K. B. 1177; 

8 Digest 114, 769). 

53. person shall be entitled to carry or to require to be carried on any Penalty for 
tramway any goods which may be of a dangerous nature : and if any person 

send by any tramway any such goods without distinctly marking their nature ^dson the 
on the outside of the package containing the same, or otherwise giving 
notice in writing to the book-keeper or other servant with whom the same 
are left at the time of such sending, he shall be liable to a penalty not exceed- 
ing twenty pounds for every such offence; and it shall he lav^ul for such 
promoters or lessees to refuse to take any parcel that they may suspect to 
contain goods of a dangerous nature, or require the same to be opened, to 
ascertain the fact {a). 

(a) It seems that a person cannot be convicted of sending dangerous goods under this 
section Ti-nlftgfi guilty knowledge is proved {Heame v. Gartcm (1859), 2 E. & E. 266; 23 
J, P. 693 ; 8 Dig^t 137, 900), The undertakers are not liable in damages for injuries 
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occasioned to passengers by dangerous goods brought into the car by anotlier passenger 
unless the plaintiff can prove that they were guilty of negligence in allo\ying such goods to 
he brought there (East Mian Rail. Oo. v. Kalidas Mukerjee^ [1901] A. C. 306 ; 8 Digest 
74, 496). 

54. If any person (except under a lease from or by agreement with the 
promoters, or under licence from the Board of Trade, as by this Act provided) 
uses a tramway or any part thereof with carriages having flange wheels or 
other wheels suitable only to run on the rail of such tramway, such person 
shall for every such olfence be liable to a penalty not exceeding twenty 
pounds (a). 

(a) A contrivance whereby a small disc might he let down into the groove of the rail, 
and thus operate as a flange, was held to he within this section (Cottam v. Guest (1880), 6 
Q. IB. D. 70 ; 45 J. P. 95 ; 43 Digest 347, 65). See also Liverpool Tramioays Co, v. Liverpool 
Omnibus do., [1870] W. N. 126 ; Manchester Corporation and Manchester Carriage and 
Tramway Co. v. Andrews (1889), 5 T. L. B. 470. 

Miscellaneous, 

55. The promoters or lessees, as the case may be, shall be answerable for 
all accidents, damages, and injuries happening through their act or default, 
or through the act or default of any person in their employment by reason or 
in consequence of any of their works or carriages, and shall save harmless all 
road and other authorities, companies, or bodies, collectively and individually, 
and their officers and servants, from all damages and costs in respect of such 
accidents, damages, and injuries (a). 

(a) This section only applies to a wrongful act or default and does not make the pro- 
moters or lessees answerable for mere accident caused without negligence by their use 
of tramcars (BrocMehurst v. Manclbcster, Bury, Rochdale and Oldham Steam Tramways 
Co. (1886), 17 Q. B. D. 118 ; 51 J. P. 55 ; 43 Digest 351, 102 ; Breslin v. Dublin United 
Tramway Oo. (1911), 45 Ir. ~L. T. 220). But it is otherwise if negligence be proved, See 
Sadler V, South Sta^ffordsMre, eto. Tramioays Go. (1889), 23 Q. B. D. 17 ; 53 J. P. 694; 43 
Digest 353, 105 ; Pickering v. Belfast Corporation, [191 1] 2 I. R. 224. As to injury caused 
by the snapping of an overhead electric wire, see Neales. Bast Mam Corporation (1905), 
CKmes, Pebruary 22nd. Per a case where a nuisance was caused by the use of creosoted 
wood blocks, see West v. Bristol Tramways Co., [1908] 2 K. B. 14 ; 72 J. P. 243 ; 38 Digest 
27, 141, As to what is sufficient evidence of negligence, see Leaver v. Pontypridd U. D. G, 

( 191 1), 76 J. P. 31 ; 56 Sol. J. 32 j 36 Digest 60, 379. For a case in which a trolley arm ” 
fell and caused injury to a passenger, see Newberry v. Bristol Tramways and Carriage Oo., 
Ltd. (1912), 29 T. L. R. 177 ; 8 Digest 73, 492 ; and a stay projecting from beneath the 
oar and causing a plaintiff to fall, Gibb v. Edinburgh and District Tramway Oo., Ltd., [1912] 
S. C. 580. A cab had stopped to take up a passenger in a steep and narrow street ; one of 
its wheels rested upon a tramway rail, ihe driver of a tramway car proceeding down the 
incline saw the obstruction fifty yards away and whistled. He was going slowly, but he 
did not stop his car, because he expected up to the last naoment that the cab would he 
drawn out of his way, and then, from the steepness and greasiness of the street, was unable 
to do so. The car caught the cab, and damaged both it and its horse. In an action for 
damages against the company, it was held that the driver was in fault in not stopping his 
car when he first saw the cah, and that the cabman was not guilty of any contributory 
negligence {M*Dermaid v. Edinburgh Street Tramways Co. (1884), 12 R. (Ct. of Sess.) 
16; and see Rattee v. Nonoich Electric Tramway Co. (1902), 18 T. L. B. 662; 38 
Digest 16, 87). The promoters are not liable for injuries arising from the acts of their 
servants outside the scope of their employment and in dlirect defiance of their orders. See 
Byrne y. Londonderry Tramway Go., [1902] 2 1. B. 457. A tramway company acting under 
Provisional Order and using the best known system of electrical traction were held not to 
be liable for electrical disturbance in the wires of a telephone company under licence from 
the Postmaster-General (National Telephone Co, v. Baker, [1893] 2 Oh. 186 ; 67 J. P. 373 ; 
38 Digest 46, 272). As to the responsibility of an electric tram company for a leakage of 
electricity causing disturbance in adjacent telegraphic apparatus belonging to a private 
company, see Eastern and South African Telegraph Co. v. Cape Tovm Tramways Co., [1902] 
A. 0. 381 ; 38 Digest 49, 286. And see Postmaster-General v. Blackpool and Fleetwood 
Tramroad Co., and Postmaster-General v. Liverpool Corporation, ante, p. 4284. A tramway 
company have no right to clear their lines after a snowstorm by scattering salt so as to 
render flie road dangerous for other traffic (Ogston v. Aberdeen District Tramzoays Co., [1897] 
A. C. Ill ; 61 J. P. 436 ; 26 Digest 439, 1562). But they may use the water system of 
cle ani ng the rails from dirt so long as they do not cause a nuisance thereby (Middlesbroughi 
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Corporation v. Imperial Tramivays Co. (1901), Times, May 11th). A tramway was held to Note to 
he a railroad, and therefore an engineering work within the meaning of the now repealed Section 65. 

Workmen’s Compensation Act, 1897 {Fletcher v. London United Tramways, Ltd., [1902] 

2 K. B. 269 ; 66 J. P. 596 ; 43 Digest 339, 2). Where a local authority acquire and work 
a tramway under statutory powers, negligence on the part of their servants in driving the 
tramears is a neglect or default in the execution of a public duty or authority within the 
meaning of s. 1 (a) of the Public Authorities Protection Act, 1893, and consequently an 
action against the local authority in respect of such negl^ence must be commenced within 
six months after the occurrence of the negligence [Farker x. London C. [1904] 2 K. B. 

501 ; 68 J. P. 239 ; 38 Digest 103, 7S9). And see Clarke v. West Ham Corporation, the 
facts of which are set out at p. 4295, ante ; Martin x. Ihiblin United Tramways Co., Ltd., 

[1908] 2 I. R. 13 ,* 8 Digest 85, s; Cass v. Edinburgh and District Tramways Co,, post, 
p. 4303. On the subject of the extent of the liability imposed by this section reference 
may be made to M^Sherry v. Glasgow Corporation, [1917] S. C. 156 (contributory negligence 
by riding on step) ; Taylor x. Dumbarton Tramways Co., [1918] S. G. 96 (contributory 
negligence of children allowed to play round car) ; Craig x. Glasgow Corporation (1919), 

35 T. L. E. 214 ; 36 Digest 92, 607 (evidence of negligence) ; Tynani v. Dublin United 
Tramways Co., [1919] 2 I. R. 445 (joint negligence) : Moss x. Glasgow Corporation, [1919] 

S. C. 174 (remoteness of damage) ; Watt v. Glasgow Corporation, [1919] S. C. 300 (negli- 
gence of conductors) ; Buchanan v. Glasgow Corporation, [1921] S. C. 658 ; Digest Supp. 

(passenger riding on platform) ; Milliken x. Glasgow Corporation, [191S] S. G. 857 (negli- 
gence of driver of overtaken vehicle). 

56. All tolls, penalties, and charges under this Act, or under any byelaw Eecovery of 

made in pursuance of this Act, may be recovered and enforced as follows : in penalties, 
England before two justices of the peace in manner directed by the Summary n 12 yict. 
Jurisdiction (England) Acts . . .(a). c.4S, etc. 

(a) The remainder of this section relates only to Scotland. As to restraining pro- 
ceedings against a company in liquidation, see Me Briton Medical, etc. Association, ante, 
p. 4291. 

The principle of Gardner v. L. C, db D, Mail. Go. (1867), 2 Ch. App. 201, does not prevent 
the levying hy distress of penalties imposed on a tramway company for non-repair of their 
rails (Fegge v. Neath District Tramvmys Co., [1895] 2 Ch. 50S). An appeal from this 
decision was compromised, [1896] 1 Ch. 684 : 39 Digest 55, 671. 

57. !N'ot withstanding anything in this Act contained the promoters ofRi^tofaser 
any tramway shall not acquire or be deemed to acquire any right other 

than that of user of any road along or across which they lay any 
tramway . , .(a). 

(a) The remainder of this section (as to turnpike roads) and the whole of the following 
section (as to arrangements between turnpike trustees and the promoters) were repealed 
as obsolete by S. L. R. A., 1893 {No. 2). 

59. 1 ^’othing in this Act sball limit or interfere witb the rights of any owner, Reservatlcai of 
lessee, or occupier of any mines or minerals lying under or adjacent to any 

road along or across which any tramway shall be laid to work such mines etc., of ’mines, 
and minerals; nor shall any such owner, lessee or occupier be Hable to make 
good or pay compensation for any damage which may be occasioned to such 
tramway by the working in the usual and ordinary course of their mines or 
minerals. 

60. Nothing in this Act shall take away or affect any power which any Reserving 
road authority, or the owners, commissioners, undertakers, or lessees of any ^SSba^io- 
railway, tramway, or inland navigation, may bave by law to widen, alter, rities to widen, 
divert, or improve any road, railway, tramway, or inland navigation (a). e .roa . 

(a) See Bristol Trams and Carriage Co. v. Bristol Corporation, ante, p. 4287. 

61. Nothing in this Act shall limit the powers of the local authority or Power for 
police in any district to regulate the passage of any traffic along or across 

any road along or across which any tramways are laid down, and such autho- 
rity or police may exercise their authority as well on as off the tramway, and 
with respect as well to the traffic of the promoters or of lessees as to the 
traffic of other persons. 
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62 . Nothing in this Act or in tmy byelaw made under this Act shall take 
away or abridge the right of the public to pass along or across every or any 
part of any road along or across which any tramway is laid, whether on or 
off the tramway, with carriages not having flange wheels or wheels suitable 
only to run on the rail of the tramway (a). 

(a) This section reserves to the public the right of using every part of the road including 
the rail so long as they do not use wheels with flanges, or wheels suitable only to the raih 
(Mamhester Oorporaiion and Manchester Carriage ard Tramway Go, v. Andrews (1889) 6 
T. L. R. 470). 

63 . Every inquiry which by this Act the Board of Trade (a) are empowered 
to make or direct shall be made in accordance with the following provisions : 

1. The inquiry shall be held in public before an officer to be appointed in 

that behalf by the Board hereinafter called the referee, and whose 
appointment shall be by writing, which shall specify all the matters 
referred to him : 

2. Ten days notice at the least shall be given by the referee to the parties 

upon whose representation the Board of Trade {(i) shall have directed 
the inquiry, of the time and place at which the inquiry is to be 
commenced : 

3. The inquiry shall be commenced at the time and place so appointed, 

and the referee may adjourn the inquiry from time to time as may be 
necessary to such time and place as he may think fit : 

4. The referee by summons shall, on the application of any party interested 

in the inquiry, require the attendance before himself, at a place and 
time to be mentioned in the summons, of any person to be examined 
as a witness before him, and every person summoned shall attend 
the referee, and answer all questions touching the matter to be inquired 
into, and any person who wilfully disobeys any such summons or 
refuses to answer any question put to him by such referee for the 
purposes of the said inquiry shall be liable to a penalty not exceeding 
hve pounds : Provided always, that no person shall be required to 
attend in obedience to any such summons unless the reasonable charges 
of his attendance shall have been paid or tendered to him, and no 
person shall be required in any case in obedience to any such summons 
to travel more than ten miles from his place of abode : 

5. The referee may and shall administer an oath, or an affirmation where 

an affirmation in lieu of an oath would be admitted in a court of jus- 
tice, to any person tendered or summoned as a witness on the inquiry : 

6. Any person who upon oath or affirmation wilfully gives false evidence 

before the referee shall be deemed guilty of perjury : 

7. The referee shall make his report to the Board of Trade (a) in writing, 

and shall deliver copies of the report upon request to all or any of 
the parties to the inquiry. 

(a) Now the Minister of Transport. See note (a) to s. 1, p. 4272, ante, 

64 . The Board of Trade (a) may from time to time make, and, when made, 
may rescind, annul, or add to, rules with respect to the following matters (h ) : 

1. The proceedings to be had before the Board under this Act ; 

2. The payment of money or lodgment of securities by way of deposits, 

the repayment and ’forfeiture of the same, the investment of the same, 
the amount and payment of interest or dividends from time to time 
accruing due on such deposits : 

3. The plans and sections of any works to be deposited by promoters under 

this Act : 

4. As to any other matter or thing in respect of which it may be expedient 

to make rules for the purpose of carrying this Act into executiou. 
Any rules made in pursuance of this section shall he deemed to he within 
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the powers conferred by this Act, and shall be of the same force as if enacted Section 64. 

in this Act, and shall be judicially noticed. 

Any rules made in pursuance of this section shall he laid before Parliament 
within three weeks after they are made, if Parliament he then sitting, and if 
Parliament be nob then sitting, within three weeks after the beginning of the 
then next session of Parliament. 

(а) Ifow the Minister of Transport. See note (a) to s. 1, p. 4272, anie, 

(б) Buies have been made under this section, those now in force being dated January, 

1892 (see ante, p. 4057). As to the construction of such rules, see In re Bradford Tramways 
Co. ; In re Lowestoft, Yarmouth and Southwold Tramways Co. ; In re Tynemouth Borough 
Tramways Co. ; In re Colchester Tramways Co., ante, pp. 4275^; Cass v. Edinburgh and 
District Tramways Co., Ltd., [1909] S. C. 1068. 

SCHEDULES. 

SCHEDULE A (a). [Sect. 3.] 

Past I. 

Description ot Lfjcal 

Districts of local Authorities. Authority of District set The Local Rate. (6) 

opposite its Name. 

ENGLAl!a> AND WaLES. ' 

The city of London and the The mayor, aldermen, and j The consolidated sewers 
liberties thereof. commons of the city of | rate, 

; London. ! 

The metropolis (1) . . ! The Metroplitan Board i The metropolitan consoli- 

: of Works (c). | dated rate. 

Boroughs (2) . . . | The mayor, aldermen, and i The borough fund or other 

I burgesses acting by the I property applicable to the 

1 council. ; purposes of a borough 

! rate, or the borough rate. 

Any place not included in : The commissioners, trus- j Any rate leviable by such 
the above descriptions, and i tees, or other persons ; commissioners, trustees, 

under the jurisdiction of I intrusted by the local j or other persons, or other 

commissioners, trustees, or ; Act with powers of im- ‘‘ funds applicable by them 

other persons intrusted by j proving, cleansing, or ! to the purposes of im- 

any local Act, with powers 1 paving the town. i proving, cleansing, or 

of improving, cleansing, or I paving the town, 

paving any town. i | 

Any xilace not included in the i The local board . . • General district rate, 

above descriptions, and | I 

within the jurisdiction of ’ j 

local board constituted in > | 

pursuance of the Public 1 i 

Health Act, 1848, and the i 

Local Government Act, I 

1858, or one of such Acts (d). I 

Anyplace or parish not with- The vestry, select vestry, ! The poor rate, 
in the above descriptions, or other body of per- 

and in which a rate is levied sons acting by virtue of 

for the maintenance of the any Act of Parliament, ; 

poor. prescription, custom, or * 

otherwise, as or instead ■ 

of a vestry or select 
vestry. 


Notes. 

(1) The metropolis ” shall include all parishes and places in which ■ the Metro- 
politan Board of Works have power to levy a main drainage rate, except the city of 
London and the liberties thereof. 
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Schedule A. (2) “Borougli" shall mean anyplace f«r the time being subject to the Municipal 
Corporations Act, 1835 (e). 

5 & 6 Will. 4, go of this Schedule as relates to Scotland only is omitted. 

(6) See now the R. and V. Act, 1925, ante, p. 21 13. 

(c) The powers and duties of the Metropolitan Board of Works are now transferred to 
the London C. C. by the L. Gr, A., 1888, s. 40. 

{d) hTow the L. O. A., 1933. See s. 1 of that Act, ante, p. 739. 

(c) hTow the L. Gr. A., 1933. 


Paet II. 


Districts of lload Authorities. 


Parishes within the metropolis (1) men- 
tioneii in Schedule (A.) to the Metro- 
polis Management Act, 1855. 

Districts within the metropolis (1) formed 
by the union of the parishes mentioned 
in Schedule (B.) to the Metropolis Man- 
agement Act, 1855. 


Description of Jload Authority of Districts 
set opposite its Name. 


The vestries appointed for the purposes of 
the Metropolis Management Act, 1865. 

The board of works for the district ap- 
pointed for the purpose of the Metropolis 
Management Act, 1865. 


NoLe (1). — ITie term “metropolis” has in this Part the same meaning as in Part L 
of this Schedule. 


[Sect. 4.1 III. 

Approval of Application hy Local Authority for a Frovisional Order. 

The approval of any intended application for a Provisional Order by a local 
authority shall be in the manner following ; that is to say, 

A resolution approving of the intention to make such application shall be passed at 
a special meeting ot the members constituting such local authority. 

Such special meeting shall not he held unless a month’s previous notice of the same, 
and of the purpose thereof, has been given in manner in which notices of meetings 
of such local authority are usually given. 

Such resolution shall not be passed unless two thirds of the members constituting 
such local authority are present and vote at such special meeting and a majority 
of those present and voting concur in the resolution . . . Where any such 
re sedation relating to the metropolis as the same is defined in Part I. of this 
Schedule . . . has been passed in manner aforesaid, the intended application 
to which such resolution relates shall he deemed to be approved (a). 

{a) Words relating to Scotland only are here omitted. 


SCHEDULE B. 

[Sect. 6.] IProvisionad Orders. 

Part I. 

Advertisement in October or November of intended Application. 

(1) Every advertisement is to contain the following particulars : 

1. ^The objects of the intended application. 

2. ^A general description of the nature of the proposed works, if any. 

3. The names of the townlands, parishes, townships, and e:ttra-parochial places 

in which the proposed works, if any, will he made. 

4. The times and places at which the deposit under Part 11. of this Schedule will 

be made. 

6. An office, either in London or at the place to which the intended application 
relates, at which printed copies of the draft Provisional Order, when 
deposited, and of the Provisional Order, when made, will he obtainable as 
hereinafter provided. 

(2) The whole notice is to be included in one advertisement, which is to be headed 
with a short title descriptive of the undertaking. 
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(3) The advertisement is to be inserted once at least in each of two successive weeks Schedule B. 

in some one and the same newspaper published in the district affected by the proposed 

undertaking, where the proposed works (if any) will be made ; or if there be no such 
newspaper, then in some one and the same newspaper published in the county in 

which every such district, or some part thereof, is situate; or if there he none, then in 
some one and the same newspaper published in some adjoining or neighbouring 
county. 

(4) The advertisement is also, in every case, to be inserted once at least in the 
London . . . Gazette, accordingly as the district is situate in England . . . (a). 

(a) Words relating to Scotland only are here omitted. 


Paet II. Sect. 6.] 

Depcsit on or before ZOth Novemher. 

(1) The promoters are to deposit — 

1. A copy of the advertisement published by them. 

2. A proper plan aod section of tbe proposed works, if any, such plan and section 

to be prepared according to such regulations as may from time to time be 
made by the Board of Trade (a) in that behalf. 

(2) The documents aforesaid are to be deposited for public inspection — 

In England, in the office of tbe clerk of tbe peace for every county, riding, or 
division, and of the parish clerk of every parish and the office of the local 
authority of every district in or through which any such undertaking is 
proposed to be made . . . (jb), 

(3) The documents aforesaid are also to be deposited at the office of tbe Board of 
Trade (a). 

(a) Now the Minister of Transport. See note (a) to s. 1, antey p. 4272. 

(h) Words relating to Scotland only are here omitted. 


Paet ni. 


[Sect. 6.] 


Deposit on or before 2Srd December, 

(1) The promoters are to! deposit- at the office of the Board of Trade (a ) — 

1. A memorial signed by tbe promoters, headed with a short title descriptive 

of tbe undertaking (corresponding with that at the head of the advertise- 
ment ), addressed to the Board of Trade (a), and praying for a Provisional 
Order. 

2. A printed draft of the Provisional Order as proposed by the promoters, with 

any Schedule referred to therein. 

3. An estimate of the expense of the proposed works, if any, signed by tbe 

persons making the same. 

(2) They are also to deposit a sufficient number of such printed copies at the office 
named in that behalf in the advertisement ; such copies to be there furnished to all 
persons applyiug for them at the price of not more than one shilling each. 

(3) The memorial of the promoters (to be written on foolscap paper, bookwise, with 
quarter margin) is to be in the following form, with such variations as circumstances 
require : 

\^S7iort Title of Undertaking, 1 
To the Board of Trade («), 

The meniorial of tbe promoters of \sliort title of undertaking ] : 

Showeth as follows : 

1. Your memorialists have published, in accordance with the requirements of the 
Tramways Act, 1870, the following advertisement : 

\Here advertisement to he sei out verbatim,2 

2. Your memorialists have also deposited, in accordance with the requirements of 
the said Act, copies ot tbe said advertisement and [Aere state deposit of the several 
matters required by Aci}, 

Your memorialists, therefore, pray that a Provisional Order may be made in the 
terms of the draft proposed by your memorialists, or in such other terms as may 


seem meet. 

A,B., 

Q,D., 

Promoters. 


(a) Now the Minister of Transport. See note (a) to s. 1, arde, p. 4272. 
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[Sect. 13,] 


[Sect. 19.] 


[Sect. 46.1 


The Tramways Act, 1870. 

Part IV. 

Deposit and Advertisement of Provisional Order 'lohen 'hiade, 

(1) The promoters are to deposit printed copies of the Provisional Order, 
settled and made, for public inspection in the oflices of clerhs of the peace (a) . . . 
where the documents required to be deposited by them, under Part II, of this Schedule 
were deposited. 

(2) They are also to deposit a sufficient number of such printed copies at the office 

named in that behalf in the advertisement, such copies to be there furnished to all 
persons applying for them at the price of not more than each. 

(3) They are also to publish the Provisional Order as an advertisement once in the 
local newspaper in which the original advertisement of the intended application was 
published, or in case the same shall no longer be piiblished, in some other newspaper 
published in the district. 

(a) Words relating to Scotland only are here omitted. 


SCHEDULE 0. 

Past I. 

Notice and Deposit of Lease hy Local Jiuthority. 

One month before any lease is submitted to the Board of Trade (c&), notice of the 
intention to make such lease shall he given by advertisement. 

(1) Every advertisement is to contain — 

1. The term of the lease. 

2. The rent reserved. 

3. A general description of the covenants and conditions contained therein. 

i. The place where the same is deposited for public inspection. 

(2) The advertisement is to be inserted once at least in each of two successive weeks 
in some one and the same newspaper published in the district affected by the proposed 
lease ; or if there he no such newspaper, then in some one and the same newspaper 
published in the county in which such district, or some part thereof, is situate ; or if 
there be none, then in some one and the same newspaper published in some adjoining 
or neighbouring county. 

(3) The advertisement is also, in every case, to be inserted once at least in the 
London . . . Gazette, accordingly as the district to which it relates is situate in 
England . . . (J). 


A copy of such lease shall be deposited for public inspection during office hours at 
the office of the local authority or at some other convenient place within the district 
to which such lease relates. 

(а) Now the Minister of Transport. See note (a) to s. 1, ante, p. 4272. 

(б) Words relating to Scotland only are her© omitted. 

Part IL 

Notice of Byelaws. 

Within one month after the making of any byelaw notice of the making of the 
same, and a copy of such byelaw, shall be published by advertisement in manner 
following : 

(1) The advertisement is to be inserted once at least in each of two successive weeks 
in some one and the same newspaper published in the district affected by such 
byelaws ; or if there be no such newspaper, then in some one and the same newspaper 
published in the county in which such district, or some part thereof, is situate; or if 
there be none, then in some one and the same newspaper published in some adjoining 
or neighbouring county. 

(2) The advertisement is also, in every case, to be inserted once at least in the 
London . . . Gazette, accordingly as the district to which it relates is situate in 
England . . . (a). 

{a) Words relating to Scotland only are here omitted. 
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THE EAIES ACT, 1871. 

(34 & 35 Tier. c. 12) (a). 

An Act to fnriheT amend the law relating to JFairs in England and Wales. 

[25tb May, 1871.] 

1. This Act may be cited as “The Fairs Act, 1871.” Short title. 

(cr) See the L. G. A., 1894, ss. 27 (1) (e) and ^2, post. See also the Fairs Act, 1873, post, 
p. 4327 . The preamble and clause of enactment to this Act are repealed by the S. L. R. A., 

1893 (No. 2). 

2 . In this Act the term owner ” means any person or persons, or body of interpretation, 
commissioners, or body corporate, entitled to hold any fair, whether in 

respect of the ownership of any lands or tenements, or under any charter, 
letters patent, or Aet of Parliament, or otherwise howsoever. 

3. In case it shall appear to the Secretary of State for the Home Depart- Order for 
ment, upon representation duly made to him by the magistrates of any petty 
sessional district (a), within which any fair is held, or by the owner of any 

fair in England or Wales, that it would be for the convenience and advantage 
of the public that any such fair should be abolished, it shall be lawful for the 
said Secretary of State for the Home Department, with the previous consent 
in writing of the owner for the time being of such fair, or of the tolls or dues 
payable in respect thereof, to order that such fair shall be abolished accord- 
ingly : Provided always, that notice of such representation, and of the time 
when it shall please the Secretary of State for the Home Department to take 
the same into consideration, shall be published once in the London Gazette, 
and in. three successive weeks in some one and the same newspaper published 
in the county, city, or borough in which such fair is held, or if there be no 
newspaper published therein, then in. the newspaper of some county adjoining 
or near thereto, before such representation is so considered. 

(a) This representation will now come froni the district council. 

4 . When and so soon as any such order as aforesaid shall have been made Publication of 
by the Secretary of State for the Home Department, notice of the same shall ° 

be published in the London Gazette, and in some one newspaper of the 
county, city, or borough in which such fair is usually held, or if there be 
no newspaper published therein, then in the newspaper of some county 
adjoining or near thereto, and thereupon such fair shall be abolished. 
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THE GASWOEKS CLAUSES ACT, 1871. 

(34 & 35 ViCT. a 41) (a). 

An Act to amend the Gasworks Glauses Act, 1847, [13th July, 1871.] 

1 . The Gasworks Clauses Act, 1 847, and this Act, shall be construed Construct, 
together as one Act, and the -provisions of this Act shall he held to repeal 

and supersede such of the provisions of that Act as are inconsistent with 
this Act. 

(a) See the Gasworks Clauses Act, 1847, ante, p. 4163, and note (a) to s. I, ante, p. 4163. 

The preamble to this Act is repealed fay the S. L. R. A., 1893 (No. 2). 

See also the Gas Undertakmgs Act, 1934, s. 9 (3), Tol. V., post, by which this Act can 
be applied to the undertakers under a special order made under s. 10 of the. Gas Regulation 
Act, 1920 (see Tol. V. and 8 Halsbury’s Statutes 1287). 

2. This Act may he cited as “ The Gasworks Clauses Act, 1871.” 


Short title. 
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Section S. 

AHjfleitioa Crf 
Act. 

$3dkS4 Tict. 
c.TO. 


The Gaswoeks Clauses Act, 1871. 

3. The provisions of this Act shall apply to every gas undertak: 
authorised bv any special Act hereafter p^sed or by any Provisio. 
Order I'ili made under the authority of the Gras and VVater Facilities A 
1670, save where the said provisions are expressly varied or excepted by a 
such special Act or Prorisional Order ; and erery such special Act and P 
visional Order is in this Act included in the term “ the special Act (6). 

Under the Gas Regulation Act, 1920, VoL V., post, special orders may be made 

ef ect^ofTs^Tr is that this Act is incorporated with special Acts passed bef 
1871 which incorporate the Act of 1847 {Commercial Gas Co, t. Scott (1875), L.R. 10 Q. 
400 • 40 J. P. 214 ; 25 Digest 469, 4 ; Dudleij Gas Co, v. W armmgton (1881), 45 J. P. 64 
501 J iI*C 69; 25 Digest 488, ; South Metropolitan Gas Light and Colce 0 o, v, Noa 

(1889?. 61 U 1. 556 ; 5 T. L. R. 448 ; 25 Digest 470, 7), See also Leamington JPriors C 
Co. V. Davis, cited in the note to s. 35, pod, p. 4316. 


IntarpwUtiDii, 4 Terms used in this Act have the same meanings respectively as t 
10 A 11 Viet, same terms have when used in the Gasworljs Clauses Act, 1847, and in t 
» A 34 Viet. Gas and Water Works Facilities Act, 1870. 

C.70. Xhe term “ prescribed ” in this Act shall mean prescribed by the speci 

Act: 

The term premises” in this Act shall include house and building ; 

And the expression “ superior courts or court of competent juri 
diction ” in this Act or in any Act wholly or partially incorporated here wit 
shall he read and have effect as if the debt or demand in respect of whic 
the expression is used were an ordinary simple contract debt and not a del 
or demand created by statute. 


General Provisions. 

5, The undertakers shall not manufacture gas, or any residual products, (c 
except upon lands described in the special Act, and they shall not stoi 
ImSTimSS except upon those lands, without the previous consent in writing c 
ia^perffiA^. the owner, lessee, and occupier of every dwelling-house situate within thre 
hundred yards of the limits of the site where such gas is intended to b 
stored. 

(a) As to tie right of a gas company to manufacture residuals, see Leuchar v. Gas Ligl 
and Cokt Co,, [1925] A C. 691 ; 89 J. P. 177 ; 25 Digest 471, 10. 

The undertakers may sell and dispose of any lands which are veste( 
SSSSir™ them, or which they are authorised to purchase, or which they may here 
after acquire, and which shall not be required for the purposes of the under 
$a«Vict.c. IS. taking, and the provisions of the Lands Clauses Consolidation Act, 1845 
SB. 128 to 132 (both sections inclusive), shall apply to any such sale 
and the undertakers may also from time to time sell and dispose of anj 
works, buildings, or ei^tions on any lands belonging to them which shal. 
not be required for the purposes of the undertaking. 



7;^ If any money be j^yable to a shareholder in a gas undertaking, being 
a mumr, idiot, or lunatic, the receipt of his or her respective guardian or 
eonanaittee shall be a sufficient discharge to the undertakers for the same. 



& The mortgagees of the undertakers may enforce payment of arrears 
• ^ principal, or principstl and interest, due on their mortgages, 

in Lngiand . . , by the appointment of a receiver . . . ; and in order to 
authorise the appointment of a reeeiver ... in respect of principal, or 
principal arm interest, the amount owing to the mortgagees by whom the 
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Section 3. 

Api^lk&tion of 
Act. 

33 A 34 Viet. 

C.70. 


3. The provisions of this Act shall apply to every gas undertaking 
anthorised hv any special Act hereafter p^sed, or by any Provisional 
Order (n \ made under the authority of the Oas and Water Facihties Act, 
1870, save where the said provisions are expressly varied or excepted by any 
such special let or Provisional Order ; and every such special Act and Pro- 
Tisional Order is in this Act included in the term “ the special Act” (6). 

lai Under the Gas Regulation Act, 1920, Vol. V., post, special orders may he made in 

iht "Kis effect of ss. 1.' 3 is that this Act is incorporated with special Acts passed before 
1871 wUch incorporate the Act of 1847 (Commercial Oas Co. v. 8cM (1875), L._R. 10 Q. B. 
400 * 40 J. P. 214 ; 25 Bisest 469, 4 ; J>idUy Gas Go. v. Warmington ( 1881), 4o J. P. 649 ; 
50 L J M ' C, 69 ; 25 Digest 488, 106 ; South Metropolitan Gas Light and Coke Co. v. Noahs 
T. 556 ; 5 T. L. R. 448 ; 25 Digest 470, 7). See also Leamington Priors Gas 
Co. V. Jjaxis, cited in the note to s. 35, post^ p. 4316. 


lafcttpretatioc. 4* Terms used in this Act have the same mea ni ngs respectively as the 
10 A 11 Tkt. same terms have when used in the Gasworks Clauses Act, 1847, and in the 
&a‘ 34 Viet. Gas and TV^ater Works Facilities Act, 1870. 

c. 70. jjjg -term it prescribed ” in this Act shall mean prescribed by the special 

Act : 

The term "‘premises” in this Act shall include house and building : 

And the expression superior courts ” or “ court of competent juris- 
diction’* in this Act or in any Act wholly or partially incorporated herewith, 
shall he read and have effect as if the debt or demand in respect of which 
the expression is used were an ordinary simple contract debt and not a debt 
or demand created by statute. 


General Provisions. 

5* The undertakers shall not manufacture gas, or any residual products, (a) 
except upon lands described in the special Act, and they shall not store 
except upon those lands, without the previous consent in writing of 
ia tpecSiActfi. the Owner, lessee, and occupier of every dwelling-house situate within three 
hundred yards of the limits of the site where such gas is intended to be 
stored. 


(a) As to the right of a ga.s company to manufacture residuals, see Deuohar v. Gas Light 
and Coke Co., [1925] A. C. 691 ; 89 J. P. 177 ; 25 Digest 471, 10. 


^ 8. The undertakers may sell and dispose of any lands which are vested 
iKada. ^ them, or which they are authorised to purchase, or which they may here- 

after acquire, and which shall not he required for the purposes of the under- 
Vict.c.i£. taking, and the provisions of the Lands Glauses Consolidation Act, 1845, 
ss. 128 to 132 (both sections inclusive), shall apply to any such salej 
and the undertakers may also from time to time sell and dispose of any 
works, buildings, or erections on any lands belonging to them which shall 
not be required for the purposes of the undertaking. 



If any money be payable to a shareholder in a gas undertaking, being 
a miz^, idk^, or lunatic, the receipt of his or her respective guardian or 
oommittee shall be a sufficient discharge to the undertakers for the same. 



^ mortgagees of the undertakers may enforce payment of arrears 
^ mte«t or principal, or principal and interest, due on their mortgages, 
in ^iand , . bj the appointment of a receiver . . . ; and in order to 
Winn? 1 ^ appoiatment of a receiver ... in respect of principal, or 
principal and interest, the amount owing to the mortgagees by whom the 
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application for a receiver is made shall not be less than in the vhole one Section 8. 
thousand pounds, or such sum as shall be specified in the special Act (a). 

(fit) Words relating to Scotland and Ireland only are omitted from this section. 

9. iN’otb.ing in this or the special Act shall exonerate the undertakers from Fndertaieis 

any indictment, action, or other proceeding for nuisance in the event of any 
nuisance being caused hy them (a). indictment, 

(a) See Gras'W'orks Clauses Act, 1847, a. 29, and note thereto, anie, p. 4172. See also 
Giblin v. District Committee of Lanarkshire C. <7., [1927] S. L. T. 563 (nuisance from 
defective mains). 

10. Persons empowered by the Lands Clauses Consolidation Act, 1845, Powertotake 
to sell and convey or release lands, may, if they think ht, subject' to the 
provisions of that Act, and of the Lands Clauses Consolidation Acts 23 & 24 Vict. 
Amendment Act, 1860, grant to the undertakers any easement, right, or 
privilege, not being an easement of -w-ater, required for the purposes of the 

special Act, in, over, or ajffecting any such lands ; and the provisions of 
the last-mentioned Acts with respect to lands and rent-charges, as far as the 
same are appKcable in this behalf, shall extend and apply to such grants, 
or to such easement, rights, or privileges as aforesaid (a). 

{a) See Lands Clauses Consolidation Act, 1845, s. 7, ante, p. 4107, and notes thereto. 

Supply of Gas to Owi^ers and Occupiees op Premises. 

11. The undertakers shall (a), upon being req^uired so to do by the owner Undertaieis 
or occupier of any premises situate within twenty-five yards from any main (h) 

of the undertakers, or such other distance as may he prescribed (c), give and 
continue to give a supply of gas for such premises, under such pressure inocra^^^ 
the main as may be prescribed, and they shall furnish and lay any 
that may be necessary for such purpose, subject to the conditions following ; special Act. 
(that is to say), 

The cost of so much of any pipe for the supply of gas to any owner or 
occupier as may be laid upon the property of such owner or in the 
possession of such occupier, and of so much of any such pipe as may 
be laid for a greater distance than thirty feet from any pipe of the 
undertakers, although nob on such property, shall be defrayed by such 
owner or occupier. 

Every owner or occupier of premises requiring a supply of gas shall — 

Serve a notice upon the undertakers at their office, specifying the premises 
in respect of which such supply is required, and the day (not being 
an earlier day than a reasonable time (d) after the date of the service 
of such notice) upon which such supply is required to commence ; 

Enter into a written contract with the undertakers (if required hy them 
so to do) to continue to receive and pay for a supply of gas for a 
period of at least two years, of such an amount that the rent payable 
for the same shall not be less than twenty pounds per centum per 
annum on the outlay incurred by the undertakers in providing any 
pipe to be provided by them for the purpose of such supply (e) ; and 
Give to the undertakers (if required by them so to do) security (f) for 
the payment to them of all monies which may become due to them 
by such owner or occupier in respect of any pipe to be furnished by 
the undertakers and in respect of gas to be supplied by them (c). 

Provided always, that the undertakers may, after they have given a 
supply of gas for any premises, by notice in writing, require the owner or 
occupier of such premises, within seven days after the date of the service 
of such notice, to give to them security for the payment of all moneys which 
may from time to time become due to them in respect of such supply, in 
case such owner or occupier has not already given such security, or in case 

P.H, — VOL. IV, ^ 
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Section 11. any security given has become in valid, or is insaficienfe, iu ease any such. 

owner or occupier fails to comply with the terms of such notice, the uader- 

takers may, if they please, discontinue to supply gas for such premises so 
long as such failure contiaues {g)> 

ia I The Board of Trade have pover under s. 29 of the Electric Lighting Aot, 1882, post, 
V 4657 to relieve ''•as undertakers from their obligation to supply gas in eases where there 
iV a .nmcienz supply of electric light and the supply of gas has consequently ceased to be 

remunerative. ^ -rr , xr u . i - t, 

Bv s. 17 f3) of the Gas Undertakings Act, 1934, YoL V., post, no pipe laid by virtne 
of n j, under which bulk supplies may be supplied by means of pipes from one 

of two adjoining undertakers to the other, is to be deemed to he a main within the meaning 
of tiii> section as applied, unless gas is supplied directly from that pipe to any person other 
than undertakers. Further by s. 17 (3), no pipe laid under para, (a) or para, (b) of sub<8. 

( of s. 17 is to be deemed to be such a main, these pipes being (a) a pipe outside the 
authorised iimits of supply of either of two undertakers one of whom is authorised to give 
bulk supplies to the other under special order, and (b) a pip© laid, hy undertakers authorised 
under special order to lay a pipe outside their limits for the purpose of facilitating supply 
within them. 

(c) Upon the true construction of s. 6 of the Metropolis Gas Act, 1860 (8 Halshury s 
Statutes 1242), a gas company is prohibited from furnishing to a customer a supply of gas 
for the purpose of consumption by him within a district assigned to another company, 
notwithstanding that the part of the customer’s property through which the supply pass^ 
ii within the district assigned to the company desirous of furnishing the supply (&as Light 
and Cokt Co, v. South Metropolitan Ga^ Go, (1889), 54 J. P. 373 ; 62 L. J. Ch. 123 ; 25 
Digest 491, lU. And see Att.-Gen, v. West Gloucestershire Water Co,, ante, p. 4178. is 
tolumiahing supplies to premises outside the limits of supply, see the Gas tJndertakingB 
Act, 1929, E. o, Vol. Y., post. 

{d) See as to what is a reasonable time, South Metropolitan Qas Light and Coke Go. v. 
Soakes (1889), 61 L. T. o56 ; 5 T. L. B. 448 ; 25 Digest 470, 7. 

(e) By s. 6 (6) of the Gas Undertakings Act, 1934, Yol. V., post, nothing in that section, 
which relates to charges for gas and publication of prices by the undertakers, is to be taken 
to affect the rights conferred by this section upon undertakers of requiring contracts to be 
entered into and security given, 

{/} See s. 16, post, p. 4311. 

(gj If the owner of premises be adjudicated a bankrupt, the official receiver is not 
entitled to call on the company to continue the supply of gas, and where he has paid 
arrears of gas rates under protest in order to avoid the cutting off of the supply, the trustee 
in bankruptcy cannot recover back the arrears so paid from the gas company parte 
Mason, In re JSmith, [1893] 1 Q. B. 323 ; 57 J. P. 72 ; 25 Digest 476, 39), Deceivers and 
managers on behalf of debenture holders, whether appointed under a deed or by the court, 
are not on entering into possession entitled to demand a supply of gas without paying the 
arrears of gas rent due&om the company that issued the debentures [Paterson v. Gas Light 
and Coke Co., [1896] 2 Ch. 476 ; 60 J, P. 532 ,* 25 Digest 476, 40). This case was distin- 
guish^ m regard to the supply of electrici^ in Granger v. 8, Wales Mlextrical Power 
Didribuiion Co., [1931] 1 Oh. 551 ; Digest Supp. And see E'usei/ v. Gas Light and Cohe 
Co. (1902), 18 T. L. R. 299 ; 25 Digest 476, 4U 




VMfSiXQ 





^(a) The quality of the gas supplied by the undertakers shall, with respect 
to it« iliuminatiag power, be such as to produce at the testing place provided 
in cojalormity with this Act a light equal in intensity to that produced by the 
prescribed number of sperm caudles of sis in the pound ...(h). 


(a) See hereon the provisions of the Gas Begulation Aot, 1920, Yol. Y., post. 

S ^ section were repealed by the Ga.s Undertakings Aot, 1934, 

8. 33 (3), Sched. Ill,, Pt. IU., Vol. Y. and 27 Balsbuiy’s Statutes 328, 335. 


13, Every consumer of gas supplied by the undertakers shall, if required 
to do so hy them, consume such gaa by a meter duly stamped under the 
authority of the S^e of Gas Act, 1859, and being a legal roeter within the 
in^ning of the said Act, or by a meter supplied or approved by the under- 
toketa ; Provided always, that where the provisions of the said Aot are in 
loroe no meter dial! be used urdess the same shall be a legal meter within the 
^ sahi, Act, and that elsewhere the undertakers shall not refuse 
to any meter which when duly tested according to the rules oon^ 

tilled in the ^ Act for r^olatmg measures used in sales of gas is found to 
be eonrect wimn the meaning of the said Act 
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any security given has become invalid, or is insufficient, and in. case any sucl: 
owner or occupier fails to comply with the terms of such notice, the under 
takers may, if they please, discontinue to supply gas for such premises sc 
long as such failure continues 

(a) The Board of Trade tave power under s. 29 of the Electric Lighting Act, 1882, 
p. 4657, to relieve gas undertakers from their obligation to supply gas in cases where tliere 
is a sufficient supply of electric light and the supply of gas has consequently ceased to he 
remunerative. 

(d) By s. 17 (3) of the Gas Undertakings Act, 1934, Vol. V., post, no pipe laid by virtue 
of ibid., sub-s. (1), under which bulk supplies may be supplied by means of pipes from one 
of two adjoining undertakers to the other, is to be deemed to be a main within the meaning 
of this section as applied, unless gas is supplied directly from that pipe to any person other 
than undertakers. Further by s. 17 (3), no pipe laid under para, (a) or para, (b) of sub-s. 
(2) of s. 17 is to be deemed to be such a main, these pipes being (a) a pipe outside the 
authorised limits of supply of either of two undertakers one of whom is authorised to give 
bulk supplies to the other under special order, and (b) a pipe laid by undertakers authorised 
under special order to lay a pipe outside their limits for the purpose of facilitating supply 
within them. 

(c) Upon the true construction of s. 6 of the Metropolis Gas Act, 1860 (8 Halshury’s 
Statutes 1242), a gas company is prohibited from furnishing to a customer a supply of gas 
for the purpose of consumption by him within a district assigned to another company, 
notwithstanding that the part of the customer’s property through which the supply passes 
is within the district assigned to the company desirous of furnishing the supply (Gas Light 
and Cohe Go. v. SoutJi Metropolitan Gas Co, (1889), 54 J. P. 373 ; 62 L. J. Ch. 123 ; 25 
Digest 491, Hi. And see AU.-Gen, v. West Gloucestershire Water Co., ante, p. 4178. As 
to furnishing supplies to premises outside the limits of supply, see the Gas Undertakings 
Act, 1929, s. 5, Vol. V., post. 

(A) See as to what is a reasonable time. South Metropolitan Gas Light and Qoke Go. v. 
Ncakes (1889), 61 L. T. 556 ; 5 T. L. R. 448 ; 25 Digest 470, 7. 

(e) By s. 6 (6) of the Gas Undertakings Act, 1934, Vol. V., post, nothing in that section, 
which relates to charges for gas and publication of prices by the undertakers, is to be taken 
to afreet the rights conferred by this section upon undertakers of requiring contracts to be 
entered into and security given. 

(/) See s. 16, post, p. 4311. 

(g) If the owner of premises he adjudicated a bankrupt, the official receiver is not 
entitled to call on the company to continue the supply of gas, and where he has paid 
arrears of gas rates under protest in order to avoid the cutting off of the supply, the trustee 
in bankruptcy cannot recover hack the arrears so paid from the gas company (Wx park 
Mason, In re Smith, [1893] 1 Q. B. 323 ; 57 J. P. 72 ; 25 Digest 476, 39). Receivers and 
managers on behalf of debenture holders, whether appointed under a deed or by the court, 
are not on entering into possession entitled to demand a supply of gas without paying the 
arrears of gas rent due from the company that issued the debentures (JPaterson v. to Light 
and Cole Co., [189^ 2 Ch, 476 ; 60 J. P. 532 ; 25 Digest 476, 40). This case was distin- 
guished in regard to the supply of electricity in Granger v. S. Wales Electrical Power 
Listribvtion Go., [1931] 1 Ch. 551 ; Digest Supp. And see Hiisey v. Gas Light and Coke 
Go, (1902), 18 T. L. R, 299 ; 25 Digest 476, 41. 

12 * (a) The quality of the gas supplied by the undertakers shall, with respect 
to its illuminating power, be such as to produce at the testing place provided 
in conformity wiffii this Act a light equal in intensity to that produced by the 
prescribed number of sperm candles of six in the pound . . . (h). 

(a) See hereon the provisions of the Gas Regulation Aot, 1920, Vol. V., post. 

(b) Certain words in this section were repealed by the Gas Undertakings Act, 1934, 
s. 33 (3), Sched. III., Pt. lEt., Vol. V. and 27 Halsbury’s Statutes 328, 335. 

13 . Every consumer of gas supplied by the undertakers shall, if required 
to do so by them, consume such gas by a meter duly stamped under the 
authority of the Sale of Gas Act, 1859, and being a legal meter within the 
meaning of the said Act, or by a meter supplied or approved by the und^- 
takers ; Provided always, that where the provisions of the said Act are in 
force no meter shall he used unless the same shall be a legal meter within the 
meaning of the said Act, and that elsewhere the undertakers shall not reftse 
to approve of any meter which when duly tested according to the rules coijs' 
tained in the said Aot for regulating measures used in. sales of gas is found te 
be correct within the meaning of the said Aot. 
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14 . The undertakers shall supply to any owner or occupier of premises Section 14. 

within the limits of the special Act requiring the same a meter for registering 

gas supplied by them ; Provided always, that such owner or occupier shall, 

S required, previous to receiving such meter, give to the undertakers securifc}' 
for payment to them of the price of such meter if he desires to purchase the 
same, or of the rent of such meter if he desires to hire the same (a). 

(a) This section imposes upon undertakers an obligation to affix meters (Clapton 
Pontypridd U. D, G., [1918] 1 K. B. 219 ; 82 J. P. 246 ; 25 Digest 483, 76), 

15 . No consumer shall connect any meter with any pipe through which gas ^teis not to 
is supplied by the undertakers to such meter, or disconnect any meter 

any such pipe, unless he shall have given to the undertakers not less than notice, 
twenty-four hours notice in writing of his intention so to do, and if any person 
acts in contravention of this section he shall be liable for each offence to a 
penalty not exceeding forty shilling (a). 

(a) As to the recovery of this penal^, see s. 44, post, p. 4318. The giving of notice 
under this section does not afEect the liability of a person to be convicted of an offence 
against s. 18 of the Act of 1847, ante, p. 4169, for substituting a larger pipe to increase the 
supply of gas ( Wood v. West Ham Gas Co. (1885), 49 J. P. 662 ; 52 L. T. 817 ; 25 Digest 479, 

56 ) . Where a gas company c at off the supply of gas, and the owner of the meter proceeded 
to remove it, it was held that he was a consumer within this section, and damages were 
awarded for injuries caused by an explosion consequent on the disconnected pipe, which 
was still charged from the main, being broken in the removal of the meter [Patersan v. 

Blackburn Corporation (1892), 9 T. L. R. 55 ; 25 Digest 482, 75). 

16 . Where any owner or occupier is required by the special Act to give ^fataie and 
security to the undertakers, such security may be by way of deposit or other- 

wise, and of such amount as he and the undertakers agree on, or as, in default 
of agreement, may be determined, on the application of either party, by two 
justices, who may also order by which of the parties the costs of the pro- 
ceedings before them shall be paid, and the decision of the justices shall be 
final and binding on all parties. 

17 . Every consumer of gas supplied by the undertakers shaD at all times, Cansmnerto 
at his own expense, keep all meters belonging to him whereby any gas of the 
undertakers is registered in proper order for correctly registering such gas, 

and in default of Ms so doing the undertakers may cease to supply gas through 
such meter. The undertakers shall have access to and be at liberty to take 
off, remove, test, inspect, and replace any such, meter at all reasonable times, 
such taking off, removal, testing, inspecting, and replacing to be done at the 
expense of the undertakers if the meter be found in proper order, but otherwise 
at the expense of the consumer (a). 

(a) Where gas is supplied by a penny-in-tbe-slot meter, and the customer is not negligent 
in the custody of the meter, he is not Liable to pay over again for gas supplied should the 
pennies be abstracted from the meter by robbery (PdmuTidson v. Lofigton Corporation (1902), 

19 T. L. B. 15 ; 25 Digest 477, 42), See also the cases collected in Michael and Will on 
Gas amd Water, 6th ed., at p. 2^. 

18 * The undertakers may let for hire any meter for ascertaining the quantity Power to 
of gas consumed or supplied, and any fittoga thereto, for such remuneration 
in money, and on such terms with respect to the repair of such meter and 
iittings, and for securing the safety and return to the undertakers of such 
meter, as may be agreed upon between the hirer and the undertakers, and 
such remuneration shall be recoverable in the same manner as the rmts or 
sums due to the undertakers for gas (a), and such meters and fittings shall not 
be subject to distress, or to the landlord’s remedy for rent of the premises 
where the same may be used, nor to he taken in execution under any process 
of a court of law or equity, or any proceedings in bankruptcy against the 
persons in whose possession the same may be. 

(o) See 8, 23, poaf, p. 4313 ; see also ss. 39, 41, posh p. 4317. 
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19. The undertakers shall afc all times, at their own expense, keep all 
meters let for hire hj them to any consumer in proper order for correctly 
registering gas, and in default of their so doing the consumer shall not he 
liable to pay rent for the same during such time as such default continues. 
The undertakers shall, for the purposes aforesaid, have access to and he at 
liberty to remove, test, inspect, and replace any such meter at all reasonable 
times. 

20. The register of the meter shall be prima facie evidence of the quantity 
of gas consumed, and in respect of which any rent is charged and sought to 
be recovered by the undertakers : Provided always, that if the undertakers 
and the consumer differ as to the quantity consumed, such difference may be 
determined, upon the application of either party, by two justices, who may 
also order by which of the parties the costs of the proceedings before them 
shall be paid, and the decision of the justices shall be final and binding on 
all parties (a), 

(a) See South Metropolitan QorS Go. v. Bermondsey Borough Council (1901), 17 T. L. B. 
520 ; In re Adolphe Grosbie, Ltd.^ Johnson and Hughes v. Adolphe Crosbies Ltd. (1909), 74 
J. P. 25 ; 39 Digest 55, 

21. Any officer appointed by the undertakers may at all reasonable times 
enter any building or land lighted with gas supplied by the undertakers in 
order to inspect the meters, fittings, and works for the supply of gas, and, 
for the purpose of ascertaining the quantity of gas consumed or supplied; 
and if any person hinder such officer as aforesaid from entering and making 
such inspection as aforesaid at any reasonable time, he shall for every such 
offence forfeit to the undertakers a sum not exceeding five pounds. 

By s. 21 (1) of the Gas Undertakings Act, 1934, Vol. V., post, the powers of entry and 
inspection conferred on officers appointed by undertakers hy this section as applied to any 
undertakers by enactment, is to include power to enter, at all reasonable times, any 
premises in which there is a service pipe connected with the gas mains of the undertakers, 
in order to inspect the meters, fittings and works for the supply of gas, except in a case 
where the occupier of the premises has applied in writing to the undertakers for the dis- 
connection of the service pipe from the mains and the undertakers have failed to disconnect 
it withi n a reasonable time. 

22 . lu all cases in which a consumer of gas supplied by the undertakers 
ceases to require a supply of such gas, and in all cases in which the under- 
takers are authorised to take away and cut off the supply of gas from any 
premises, it shall he lawful for the undertakers, their agents, or workmen, 
after twenty-four hours notice in writing, under the hand of the secretary or 
other properly authorised officer of the undertakers, to the occupier, or if 
unoccupied, then to the owner or lessee, or to the agent or the owner or lessee, 
of any premises in which any pipes, meters, fittings, or apparatus belonging 
to the undertakers are laid or fixed, and through or in which the supply of 
gas is from any such cause discontinued, to enter such premises between the 
hours of nine in the morning and four in the evening, for the purpose of 
removing and to remove such pipes, meters, fittings, or apparatus, repairing 
all damage caused hy such entry or removal. 

By s. 21 (3) of the Gas Undertakings Act, 1934, Vol, V,, post, the notice required to be 
given hy this section, as applied to any undertakers by enactment, before entering any 
tmocoupied premises under it may, in a case where the owner of the premises is imknown 
to the undertakers and camot be ascertained after diligent enquiry, be given by fl-ffiyiTig it 
upon a conspionous part of the premises not leas than 48 hours before the premise are 
entered ; hut where entry is naafie on premises which could not lawfully have been made 
apart ftom the new provision, the premises are to be left no less secure than they were 
nmnediatdy before they were entered. By ibid,, sub-s, (4), in a case where a person 
entering into occupation of any premises previously suppKed with gas by any undertakers 
does not take a supply from them or does not hire such of the pipes, meters, fittings or 
apparatus on the premises as belong to them, the power of entering the premises and 
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removing pipes, meters, fittings^ or apparatus tkereon belonging to the undertakers, Note tO 
conferred by this section as applied to the undertakers by enactment, may be exercised S0<>tioil 22. 
in like manner as in the cases specified in the section. 

By s. 20 (3) of the Gas Undertakings Act, 1934, Uol. V. and 27 Halsbuiy’s Statutes 319, 
undertakers authorised by enactment to cut off gas supplies on default by occupiers may, 
subject to the provisions of this section, exercise like powers of entry as are exercisable 
hereunder. 

23. la case any person who shall have been supplied with gas by the Recovery of 
undertakers shall neglect or refuse to pay the amount due in respect of such charges for gse, 
supply, any justice may issue his summons to such person, requiring him to 

appear at a time and place named therein, and then and there to show cause 
why the sum so demanded should not be paid ; and if on the appearance 
of such person, or in default of appearance after proof of the service of the 
summons, either personally or at the last known place of abode or of business 
of such person, no sufficient cause can be shown to the contrary, any justice 
may issue his warrant of distress for the seizure and sale of the goods and 
chattels of such person, for the recovery of the amount which may be proved 
before such justice to be due from such person, together with such costs, 
including the cost of cutting off the gas, if the same shall have been cut off 
by the undertakers, as to such justice shall seem just and reasonable (a). 

(a) It seems to be doubtful whether the sum due will now be recoverable as a civil 
debt under the S. J. A., 1879, ss. 6, 35, 47. See 52 J. P. 316. As to the effect of liquidation 
or bankruptcy on the right to distrain, see Ex parte Hill, In re JRoberU (1877), 6 Ch. U. 63 ; 

3 Digest 957, 7845, and Ex parte Harrison, In re Peake, post, p. 4317. 

Supply op Gas to Local Authorities. 

24. The undertakers shall supply gas to any public lamps within the supply and 
distance of fifty yards from any of the mains of the undertakers in 

quantities as the local authority of each district or the trustees of any turn- lamps, 
pike road or any highway board within the limits of the special Act may from 
time to time require to be supplied, and the price to be charged by the under- 
takers and to be paid to them for aU gas so supplied shall be settled by agree- 
ment between the local authorities and the undertakers, and in case of 
difference by arbitration, regard being had to the circumstances of the case 
and the prices charged to private consumers in the district (a). 

(a) See, however, s. 29 of the Electric Lighting Act, 1882, post, p. 4657, under which 
the Board of Trade have power in certain cases to relieve gas undertakers &om. obligataons 
to supply gas. In a case which turned upon the construction of a special Act a company 
were held entitled to the full price for gas supplied to pnbHc lamps though by reason of 
exceptional frosts they had been unable to afford the full supply (In re Itichmond Gas Co. 
and the Mchmond Corporation, [1893] 1 Q. B. 56 ; 56 J. P. 776 ; 25 Digest 478, 48). A Bill 
promoted by a gas company to raise the price of gas to private consumers does not affect 
the rights, privSeges or duties of the local authority, being a large consumer for public 
lighting in the district, so as to enable the local authority to pay the costs of opposing the 
BiU out of public funds under their control, either under the former Borough Funds Acts 
or independently [Att.-Gen. v. Svjansea Corporation, [18983 1 Ch. 602 ; 62 J. P. 408 ; 33 
Digest 82, 583) . The undertakers have no right to lay a connection pipe to a public lamp 
through private property (Bdlamy v. Livetpod United Qas Light Go. (1904), 68 J. P, 540; 

2 L. G. B. 1182 ; 25 Digest 472, 20). Where an agreement for the supply of gas for public 
li ghti-ng was indefinite in point of time and contained no provision for determination by 
either party, it* was held on the oonstructkm of the s^eement that it might be determined 
by notice (Crediton Gas Go. v. Crediton U. D. G., [1928] Ch. 447 ; 92 J- P. 76 ; Digest Supp.) 

2S« The gas supplied to the public lamps within the limits of the special As to «»- 
Act shall be consumed by meter, at the option either of the local authoriiy to 

of the district or the undertakers, and in csase of its being consumed by meter 
the meter shall ha provided and fixed by the undertakers, and be paid for loy 
the party requiring it. 

If the gas is supplied to the public lamps in any district by average meter 
ndieation, the undertakers shall, for securing uniformity of consumption 
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between metered and unmetered lamps, from time to time provide the public 
lamps in such district with proper self-acting pressure regulators and burners 
to the satisfaction of tbe local authority of such district j and the average 
amount of the indications of all the metres attached to the public lamps 
within such district under the control of the local authority shall, except as 
hereinafter mentioned, be deemed to be the amount consumed by eacb such 
lamp in such district. 

26. In case gas is supplied to the public lamps in any district by the under- 
takers, they or the local authority of such district may, at their own expense, 
cause to be affixed to each lamp the instrument known as a street lamp 
governor, and the undertakers or such local authority (as the case requires) 
shall be entitled to have access thereto for the purpose of examining the 
same. 

27. Any difference which may arise between the undertakers and any local 
authority in relation i to the supply or consumption of gas to or by such local 
authority shall be from time^ to time settled by arbitration in manner pro- 
vided by the Companies Clauses Consolidation. Act, 1845, with respect to the 
settlement of disputes by arbitration. 


Testing of Gas (a). 

28. The undertakers shall cause to be provided, at the place prescribed 
and within the prescribed time, a testing place, with apparatus therein, for 
the purposes following, or such of them as may be prescribed by the special 
Act, that is to say, — 

1. For testing the iUuminatmg power of the gas supplied : 

•2 ( 5 ) 

The said apparatus shall be in accordance with the regulations (c) pre- 
scribed in Part I. of the Sched. A. to this Act annexed, or according to such 
rules as may from time to time be substituted in lieu thereof by any special 
Act, and shall be so situated and arranged as to he used for the purpose of 
testing the illuminating power ...(&) of the gas supplied by the under- 
takers, and the undertakers shall at all times thereafter keep and maintain 
such testing place amd apparatus in good repair and working order. 

(а) See, hereon, s, 5 (3) and s. 19 of the Gas Regulation Act, 1920, Yol. Y., post. 

(б) Certain words here were repealed by the Gas Undertakings Act, 1934, s. 33 (3), 
Sched. m., Pt. m., Yol. V. and 27 Halsbury’s Statutes 328, 335. 

(c) As to subsequent improvements in such apparatus, see Brentford Gas Go. v. Ghiswkh 
U. JD. 0. (1908), 72 J. P. 378 ; 6 L. G. E. 725 ; 25 Digest 479, 5S. 

29. The local authority of any district within the limits of the special Act, 
where the gas is not supplied by such local authority, may after the pass- 
ing of the special Act from time to time appoint, or may appoint and keep 
appointed, a competent and impartial person to be a gas examiner to test the 
gas at the testing place provided in conformity with the provisions of this 
Act ; and such gas examiner may there test the illuminating power ... (a) 
of the gas supplied by the undertakers, on any or every day between 
the hours of five o’clock and ten o’clock in the afternoon from the first day 
of October to the thirty-first day of March, both inclusive, and on any or 
every day between the hours of eight o’clock and eleven o’clock in the 
afternoon from the first day of April to the thirtieth day of September, both 
inclusive (b). 

(a) Certain words here were repealed by the Gas Undertakings Act, 1934, s. 33 (3h 
Sched, in., Pt.^ ni„ Yol Y. and 27 Halsbury’s Statutes 328, 335, 

[b) The provisions of this section have been superseded by s, 4 (3) and s. 19 of the 
Gas Regulation Act, 1920, VoL Y., post. It was held under the superseded sectica 
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that testing might be carried on on Sundays {London, G. €. v. South Metropolitan Gas Co,> Note to 
[ISCM:] 1 Cli. 76 ; 68 J. P. 5 ; 25 Digest 493, 125), and that an action would lie at the instance Section 29, 

of the local authority to enforce the right of the gas examiners to test accordingly {ibid.). 

See now s. 5 of the das Regulation Act, 1920, Yol. Y. and 8 Halsbury’s Statutes 1283. 

The L. d. R. informed a rural district council that it did not appear to them that the 
council had any power under the section to appoint a gas examiner to test the gas supplied 
in. the parishes forming the rural district. They were of opinion that; the parish councils 
in the district within the limits of the gas company were the local authority for the purposes 
of the Act. 

30. Y^here no such gas examiner is appointed, or where the testing of the Two justices 
gas is imperfectly attended to by the local authority, two justices, on the 
application of consumers of the gas of the undertakers, not being less than 

five, by order in writing may appoint some competent and impartial person 
to be gas examiner, and such person may at any time within the hours afore- 
said, on producing the said order, enter on the premises of the undertakers, 
and there test the illuminating power ... (1) of the gas supplied by 
them (by 

(a) Certain words here were repealed by the Gas Undertakings Act, 1934, s. 33(3), 

Sched. m., Pt. m., Yol. Y. and 27 Halsbury’s Statutes 328, 335. 

(b) The provisions of this section have been superseded by s. 4 (4) and s. 19 of the Gas 
Regulation Act, 1920^ Yol. Y. and 8 Halsbury’s Statutes 1283, 1291. 

31. Th e undertakers may, if they think fit, on each occasion of the testing Eepresentatian 
of the gas by the gas examiner, be represented by some officer, but such 

officer shall not interfere in the testing. 

32. (a) Any tests taken in pursuance of this Act shall be taken in Mode of testing, 
accordance with the rules prescribed in Part II. of the Sched. A. to this Act 
annexed. 

(a) See hereon s. 5 of the Gas Regulation Act, 1920, Yol. Y., post. 

33. The gas examiner shall, on the day immediately following that on B-eportofgas 
which the testing of the illuminating power ... (a) of the gas has been 
conducted, make and deliver a report of the results of his testing to the local 
authority or justices by whom he was appointed, and bo the undertakers, and 

such report shall be receivable in evidence. 

(a) Certain words here were repealed by the Gas Undertakings Act, 1934, s. 33 (3), 

Sched. m., Pt. in., Yol. Y. and 27 Halsbury’s Statutes S28, 335. 

34. The undertakers shall give to the gas examiner and to his assistants, 
and to every local authority within the limits of the special Act, and their 
agents, access to the testing place, and shall afford all facilities for the proper 
execution of this Act ; and in case the undertakers make default in complying 
with any of the provisions of this section they shall for every such default be 
liable to a penalty not exceeding five pounds to the local authority or to the 
persons making the application (a). 

(a) See hereon s. 5 (3) and s. 19 of the Gas Regulation Act, 1920, YoL Y., post. 

Aooouirrs* 

35. The undertakers shall fill up and forward to the local authority of Acoouats, 
every district within the limits of the special Act, on or before the twenty- 

fifth day of March in each year, an annual statement of accounts, noade up 
to the thirty-first day of December then next preceding, as near as may be in 
the form and containing the particulars specified in the Schedule B. to this Act 
annexed. 

The undertakers shall keep copies of such annual statement at their office, 
and sell the same to any applicant at a price not exceeding one shilling for 
each such copy. 
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The Board of Trade, with the consent of the undertakers, may alter the 
said forms for the purpose of adapting them to the circumstances of the 
undertaking, or of better carrying into effect the objects of this section. 

In case the undertaker s make default in complying with the provisions of 
this section they shall be liable to a penalty not exceeding forty shillings for 
each day during which such default continues (ix). 

(a) This section is now superseded hy s. 15 of the G^as Regulation Act, 1920, Vol. Y. 

A local Act which incorporated the G-asworks Clauses Act, 1847, except so fw 
as it might be varied by the special Act, prescribed by s. 32 a special form in accordance 
with which the annual accounts of the company were to be made up, in lieu of the pro- 
visions contained in s. 38 of the Act of 1847. By s. 49 of the Act of 1847 undertakers 
are not to be exempted from any general Act relating to gasworks which may be passed 
in any future session. The appellants made out their annual statement of accounts in 
the form prescribed by s, 32 of their special Act, and did not furnish to the respondent, 
on application, a copy of an annual statement in the form prescribed fay the text:— 
Held, distinguishing Dudley Gfas Co. v. Warmmgton, ante, p. 4308, that as the appeUants’ 
special Act prescribed the form in which the annual statement of accoimts was to be made 
up, the provisions in the text relating to the form of accounts did not apply {Lmmingtm 
Priors Gas Co. v. Davis (1886), 18 Q. B. D. 107 ; 51 J. P. 360 ; 25 Bigest 470, 6). 


Pekalties. 

36. Wheae'ver the undertakers neglect or refuse to give a supply of gas to 
any owner or occupier of pi-emises within the limits of the special Act entitled 
to the same . . . (a), they shall be liable to a penalty not exceeding forty 
shillings for each day during which such, default continues (b). 

Whenever the undertakers neglect or refuse to supply gas as by this Act 
required to all or any of the public lamps in. accordance with the provisions 
of this Act, they shall be liable to a penalty nob exceeding forty shillings for 
each default (c). 

If it shall be proved to the satisfaction of any two justices, not being share- 
holders in the undertaking, after hearing the parties, that on any day the 
gas supplied by the undertakers is . . . {a) of less illuminating pwer 
... (a) than it ought to be according to the provisions of this or the 
special Act, the undertakers shall in every such case forfeit and pay to the 
local authority or other persons making application for testing the gas such 
sum not exceeding twenty pounds as the justices shall determine. 

Penalties imposed on the undertakers for one and the same offence by 
several Acts of Parliament shall not be cumulative, and for such purpose 
the special Act and the Acts incorporated therewith shall be deemed several 
Acts. 

(a) Certain words here were repealed by the Gas Undertakings Act, 1934, s. 33 (3), 
Sched. m., Pt. m., Yol. V. and 27 Halsbuiy’s Statutes 328, 335. 

(5) A company who improperly cut off a supply of gas are liable under this seeticHi 
(Commercial Gas Co. v. Scott (1875), L. R. 10 Q. B. 400 ; 40 J. P. 214 ; 25 Digest 469, 4). 
The remedy under this section or by mdictment are the only remedies for the supply of 
insufficient or impure gas. No action will lie against the undertakers (Clegg, Parkinson 
Go. V. Earby Gas Go., [1896] 1 Q. B. 592 ; 25 Digest 475, 31). Judgment ia the High Court 
on a ease stated by justices on an iofomiation under this section is a judgment in a criminal 
cause or matter, and no appeal lies to the Court of Appeal (Southgport Gor^oration v. Birkdak 
U. D. a. (1897), 76 L, T. 319 ; 18 Cox, C. C. 637 ; 14 Digest 553, 6291). 

(c) As to the liability of the company when the supply to putolio lamps has been pre- 
vented by exceptional &osts, see In re Richmond Gas Co. and Richmond Corporation, ante^ 
p. 4313. In view of s. 7 of the Gasworks Gauses Act, 1847, ante, p. 4165, the undertakers 
are not liable to penalties under this section for neglect or refusal to supply gas to a lamp 
in a private passage where the owner objects to their laying the pipe (Bellamy v. Liverposi 
United QasZight Co. (1994), 68 J. P. 640 ; 2 L. G, B. 1182 ; 25 Digest 472, 20). 

37* Where the gas examiner is appointed by the justices as aforesaid, th^ 
costs of and attending such experiment, including the remuneration to 
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paid to the person making the same^ and the costs of the proceedings before 
the justices, shall be ascertained by such justices, and in the event of any 
penalty being imposed on the undertakers shall be paid, together with such 
penalty, by the undertakers, but in the event of no penalty being imposed 
the costs shall be in the discretion of the justices (a). 

(a) See as to appointment of gas examiners, a. 4 (4) of the Gas Regulation Act, 1920, 
VoL V. and 8 Ealsbury’s Statutes 1283. 

38. Every person who wilfully, fraudulently, or by culpable negligence 
injures or suffers to be injured any pipes, meter, or fittings belonging to 
the undertakers, or alters the index to any meter, or prevents any meter 
from duly registering the quantity of gas supplied, or fraudulently abstracts, 
consumes, or uses gas of the undertakers, shall (without prejudice to any 
other right or remedy for the protection of the undertakers or the punish- 
ment of the offender) for every such offence forfeit and pay to the under- 
takers a sum not exceeding five pounds, and the undertakers may in addition 
thereto recover the amount of any damage by them sustained ; and in any 
csase in which any person has wilfully or fraudulently injured or suffered to 
beinjured any pipes, meter, or fittings belonging to the undertakers, or 
altered the index to any meter, or prevented any meter from duly registering 
the quantity of gas supplied, the undertakers may also, until the matter 
complained of has been remedied, but no longer, discontinue the supply of 
gas to the person so offending (notwithstanding any contract previously 
existing) j and the existence of artificial means for causing such alteration 
or prevention, or for abstracting, consuming, or using gas of undertakers, 
when such meter is under the custody or control of the consumer, shall be 
prima facie evidence that such alteration, prevention, abstraction, or con- 
sumption, as the case may be, has been fraudulently, knowingly, and wilfully 
caused by the consumer ushag such meter. 

Recovery of Gas Rents. 

39. In case any consumer of gas supplied by the undertakers leaves the 
premises where such gas has been supplied to him without paying the gas 
rent or meter rent due from him, the undertakers shall not be entitled to 
require from the next tenant of such premises the payment of the arrears 
left unpaid by the former tenant, unless such incoming tenant has under- 
taken with the former tenant to pay or exonerate him from the payment 
of such arrears (a). 

(a) See Oas light ard Gokt Co. v. Mead (1876), 40 J. P. 662 ; 45 L. J. M. 0. 71 ; 25 
Digest 476, 3d ; CauTion Brewery Go. v. Gas Light and Colte Co., [1904] A. C. 331 ; 68 J. P. 
461 ; 25 Digest 476, S7 ; Ex parte, Mason, In re Smith, and Paterson v. Qa-s Light and Coke 
Co., ante, p. 4310. 

40. If any person supplied with gas or with any gas meter or fittings by 
ihe undertakers neglect to pay to the undertakers the rent due for such gas 
or the rent (a) or money due to the undertakers for the hire or fixing of such 
meter, or any expenses lawfully incurred by the undertakers in cutting off 
the gas from the premises of such person, the undertakers may recover the 
sum so due in like manner as a pen^ty under this Act, 

(a) This is not a rent within the meaning of the Bankruptcy Act, 1869, fi. 34. See Ex 
parte Harrison, In re Peake (1884), 13 Q. B. D. 753 ; 5 Digest 958, 7553. 

41. Whenever any person neglects to pay any rent or sum due and payable 
by him to the undertakers, the undertakers may recover the same with 
full costs of suit, in any court of competent jurisdiction, and the remedy 
of the undertakers under this enactment shall be in addition to their other 
r^edies for the recovery of such rent or sum. 
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Legal Pkoceedings. 

42. Aay summons or warrant issued for any of the purposes of this Act 
may contain, in the body thereof or in a schedule thereto, several names 
and several sums. 

43. Any justice who issues a warrant of distress in pursuance of the pro- 
Ti.sions of this Act may order that the costs of the proceedings for the 
recovery of the money to be levied shall be paid by the person liable to pay 
such money, and such costs shall be ascertained by the justice, and shall be 
included in the warrant of distress for the recovery of such money. 

44. All offences and penalties under this Act, and all money forfeited, 
and all money and costs by this Act directed to he recovered as penalties, 
may be prosecuted and recovered in manner directed by the Gasworks 
Clauses Act, 1847, with respect to the recovery of penalties (a). 

(a) See the Gasworks Clauses Act, 1847, s. 40, ante, p. 4175, incorporating the Railways 
Clauses Consolidation Act, 1845, ss- 140 et seq., ante, p. 4159. 

45. Every notice which the undertakers are by this Act required to serve 
upon any person shall be served by being delivered to the person for whom 
it is intended, or by being left at his usual or last known place of abode, or 
sent by post addressed to such persons, or if such person or his address be 
not known to the undertakers, and cannot after due inquiry be found or 
ascertained, then hy being affixed for three days to some conspicuous part 
of the premises to which such notice relates. 

46. E'o justice or judge ox any county court or quarter sessions shall be 
disqualified from acting in the execution of this Act by reason of his being 
liable to the payment of any gas rent or other charge under this Act. 


SCHEDULES. 

SOHEBULE A. 

Part L 

Begutaiions in respect of Testing Apparat'us, 

1. The apparatm for testing the illuminating power of the gas shall consist of the 
improved form of Bii 2 isen.’s photometer, known as L€theby*s open €0-inoh photometer, 
or Evans’ inclosed lOO-inch photometer, together with a proper meter, minute clock, 
governor, pressure gauge, and balance. 

The burner to he used, for testing the gas shall he such as shall be prescribed. 

The candles used for testing the gas shall be sperm candles of six to the pound, and 
two candles shall be used together. 

2. (a) 

(a) Para. 2, repealed by the Gas Undertakings Act, 1934, post 

Paet n. 

Bvies as to mode of Testing Gas, 

I . — Mode of Testing for Illuminating Potoer^ 

The gas in the photometer is to be lighted at least fifteen minutes before the testings 
begiri, and it is to be kept contmuously burning from the beginning to the end of the 
tests. 

Each testing shall include ten ohaervationB of the photometer made at intervals of 
a minute. 

The consumption of the gas is to he carefully adjusted to five onbio feet per hour. 

The candles are to he l^hted at least ten minutes before beginning each testing, so 
as to arrive at their normal rate of burning, which is shown, when the wick is slightly 
bent and the tip glowing. The standard rate of consumption for the eandles ha 



The Locax GoYEBiirMENT Boaed Act, 1871. 

20 grains each per hour. Before and after making each set of ten observations of the 
ihotometer the gas ezaminer shall weigh the candles, and if the combustion shall 
lave been more or less per candle than 120 gr ains per hour, he shall make and record 
he calculations requisite to neutralise the effects of this difference. 

The average of each set of ten observations is to be taken as representing the 
nominating power of that testing. 

n. (a) 

(a) Para. II. repealed by the Gas Undertakings Act, 1934, post. 

SCHEDULE B(a). 

(a) This Schedule is omitted because of the provision of s. 15 of the Gas Eegulation Act, 
1920, Yol, V. and 8 Halshury’s Statutes 1290. 


THE LOCAL GOYERNMEITT BOARD ACT, 1871. 

(34 t 35 ViCT. c. 70) {a). 

An Act for constitvting a Local GoveruTnerU Board, and vesting therein certain 
fundions of the Secretary of Staie and Privy Ooundl concerning the Public 
Health and Local Government, together with the powers and duties of the 
Poor Law Board. [14th Augnst, 1871.] 

Peeliminary. 

1. This Act may be cited as The Local GrOYernnient Board Act, 1871/’ 

{a) See 21 & 22 Yiot. c. 97, ante, p. 4249. 

Establishment op Local Goybbnment Board (a). 

2. A Board shall be established, to be called the Local Goveinment Board, 
and all powers and duties vested in or imposed on the Poor Law Board by 
the several Acts of Parliament relating to the relief of the poor and any 
other Acts, or vested in or imposed on one of her Majesty’s principal Secre- 
taries of State, by the enactments in that behalf mentioned in the first part 
of the Schedule annexed hereto, so far as such powers and duties relate to 
England (6), or vested in or imposed on her Majesty’s most honourable 
Privy Council by the enactments in that behalf specified in the second part 
of the said Schedule, shall be transferred to and imposed on the said Local 
Government Board, and except as otherwise provided by this Act, shall be 
exercised and performed by such Board in lite manner and form, and subject 
to the same conditions, liabilities, and incidents respectively as such powers 
and duties might before the passing of this Act have been exercised and per- 
formed by the authorities in whom the same were then vested respectively, 
or as near thereto as circumstances admit. 

(a) A Minister of Health was created by the Ministry of Health Act, 1919, and by s. 3 ( 1) 
of that Act and an Order in Council made the^under, which came into operation on Isi 
July 1919, all the powers and duties of the L. G. B. were transferred to the Ministry of 
Health. Many other powers and duties theretofore vested in. or imposed on other Gk>vem- 
ment departments were by the same Act and Orders in Council made thereunder transferred 
to the Minister. See the Act and the Orders in Council, poet, p. 6159. 

{b) See the additional powers transferred to the Board by the P. H, A-, 1872, ss. 34 — 36, 
and preserved by the P. H. A., 1875, Sched. Y., Part HI., post, p. 452A By the Wales 
and Berwick Act, 1746, 18 Halsbnry’s Statntes 969, England includes Wales. 

3. [CoTistittition of Local Government Board] (a), 

(os) These sections were repealed by s. 11 (2) and the Second Schedule to the Ministry 
of Health Act, 1919, post, p. 5196. 

4. [President and one of the secretaries may sk in Parliaymnt] (a) . 

(e) See uote (a), to s. 3, supra. 
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Section 5. 5. [Seal, style, and acts of Board] (a). 

(a) See note (a) to s. 3, ante, p. 4319. 

6. [Bistrihutionofhusmess] (a). 

(a) See note (a) to s. 3, ante, p. 4319. 

Constructioii 7. In the construction of and for the purposes of any Act of Parliament, 
do^eJte\nd contract, or other document passed, entered into, or made before the estab- 
power of Local lishment of the Local Government Board, but so far only as may be necessary 
for exercising the powers and discharging the duties by this Act transferred 
to and imposed on the Local Government Board, the name of such Board 
shall, according to circumstances, be deemed to be substituted for the Poor 
Law Board, one of her Majesty's principal Secretaries of State (a), or her 
Majesty’s most honourable Privy Council, as the case may require ; and any 
act or thing which might, if this Act had not passed, have been done by the 
Poor Law Board, or by one of her Majesty's principal Secretaries of State, 
or by her Majesty's most honourable Privy Council, so far as relates to the 
powers and duties hereby transferred, may be done by the Local GoTeriunent 
Board. 

(a) See further, the P. H.A„1872, s. 34, re-enacted in the P. E. A., 1875, Sched. Y., 
Part in., ^ost, p. 4526, whereby the consent of the L. G. B. was substituted for that of 
other departments in the cases there stated. 

8# Duplicate returns to be sent to Local Gcfoernment Board (a). 

(a) Phis section was repealed bv the L. G, A., 1933, and is replaced by ibid,, s. 247, ante, 
p, 1092. 

SCHEDULE BEFEERED TO IK THE FOBBOOIKO AOT (a). 

Sect. 2. PaET I. 

Powers and Duties of Secretary of State. 

Subject. Act. 

Eegistrafcion of Births, Deaths, and Marriages . 6 & 7 Will. 4, o. 86. 

7 Will. 4 & 1 Yict. c. 22. 

Public Improvement 23 & 24 Yict. c. 30. 

Towns Improvement . . . . . 10 & 11 Yict. c. 34. 

And any Acts amending the 
said Acts, and conferring 
j powers on the said Seere- 
j tary of State. 

^ 

(a) Several of the Acts originally contained in this Schedule are consolidated in different 
Acts, and have been entirely repealed and are, therefore, here omitted ; the others are 
printed in this Appendix in so far as they concern local authorities. 


Past II. 

Fomers and Dviies of Privy Council 


Subject. 

Act. 

Vaccination . 


30 & 31 Yict. c. 84. 

And any Acts amending the 
said Acts, and conferring 
powers on the said Privy 
C5ouncii. 
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THE STEAM WHISTLES ACT, 1872. 

(35 & 36 Vicr. c. 61.) 

In Act to Regulate the Use of Steam Whistles m certain Manufactories (a). 

[6tii August, 1872,] 

1, The Act shall not apply to Scotland. 

(a) The short title to this Act is as enacted hy the Short Titles Act, 1896 (18 Halsbary’s 
statutes 1021). The clause of enactment to this Act was repealed by the S. L, R. (No. 2) 

1893 (ap. cit. 1014). 

2L No person shall use ox employ in any manufactory, or any other place, Use of steam 
Lay steam whistle (a) or steam trumpet fox the purpose of summoning or 
lismissing workmen ox persons employed without the sanction of the sanitary 
luthoiity, and every person offending against this section shall be liable 
o a penalty not exceeding five pounds, and to a further penalty not exceeding 
orty shillings for every day duri^ which such offence continues ; Provided 
ilways, that the sanitary authority, in case they have sanctioned the use of 
iny such instrument as aforesaid, may at any time revoke such sanction on 
giving one month’s notice to the person using the same: Provided also, 

:hat it shall be lawful for the Local fiovernment Board (6), on representation 
made to them by any person that he is prejudicially affected (c) hy such 
sanction, to revoke the same, and such revocation shall have the same force 
and effect as if it had been made by the sanitary authority. 

(a) L. formerly used a whistle directly eormeeted with an engine boiler, but disconnected 
it, and used thereafter a gas engine to compress air and store it in a reservoir in his factory, 
and the same pipe connected therewith produced the same noise : — Reid, that this was a 
“ steam whistle,” and req[uired the consent of the sanitary authority pursuant to the above 
section (Herbert v. Leigh Mills Co. (1889), 53 J. P. 679 ; 5 T. L. R. 449 ; 24 Digest 905, 61) . 

(b) Now the M. of H. See Ministry of Health Act, 1919, postf p. 5191. 

(c) Probably the sanitary authority would be guided by general and public considera- 
tions only in granting and revoking licences. The appeal to the M. of H. may, however, 
be of a personal character, and may be on the ground of annoyance, though this would 
doubtless have to be shown to be serious in order to succeed. The M. of H., it is believed, 
are guided by an opinion expressed by the Law Officers of the Crown as to the precise 
meaning to be attached to the words “ prejudicially affected.*® 

3, Sanitary authority ” means the authority at the time being empowered Definition, 
to execute the Nuisance Removal Acts, as defined and extended by the Sanitary 29^ so vict. 
let, 1866 (a). 

(a) Now the P. H. A., 1936, ante, p. 4. 

4. AH offences and penalties under this Act may be prosecuted and recovered ^^pro- 
in England in manner directed by the Summary Jurisdiction (England) 

Acts ... c. 43, etc. 


THE METALLIFEROUS MINES EE&ULATION ACT, 1872. 

(3b & 36 Vict. c. 77.) 

An Act to Consolidate and Amend the Law relating to Metalliferous Mims («). 

[IDth August, 1872.] 

* Us 4s * * * 

13 . Where any mine to wliich this Act applies (6) is abandoned or the Pendns; of 
working thereof discontinued, at whatever time such abandonment 
diacontimiance occurred (c), the owner thereof, and every other person 
interested in the minerals of the mine (d), shall cause the top of the shaft 
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and any side entrance from the surface to be and to be kept securely fenced 
for the prevention of accidents (e). 

Provided that — 

(1) Subject to any contract to the contrarj^ the owner of the mine shall, 

as between him and any other person interested in the minerals 
of the mine, be liable to carry into efiect this section, and to pay 
any costs incurred by any other person interested in the minerals 
of the mine in carrying this section into efiect : 

(2) "WTiere such abandonment or discontinuance has occurred in the 

case of a mine before the passing of this Act, this section shall apply 
only to such shaft or side entrance of the mine as is situate within 
fifty yards of any highway, road, footpath, or place of public resort, 
or in open or unenclosed land, or not being situate as aforesaid, is 
required by an inspector in writing to be fenced, on the ground that 
it is specially dangerous : 

(3) Nothing in this section shall exempt any person from any liability 

under any other Act, or otherwise. 

If any person fail to act in conformity with this section he shall be guilty of 
an offence against this Act (/). 

Any shaft or side entrance which is not fenced as required by this section, 
and is within fifty yards of any highway, road, footpath, or place of public 
resort, or is in open or unenclosed land, or is required by an inspector as 
aforesaid to be fenced, shall be deemed to be a nuisance within the meaning 
of section eight of the Nuisances Eemoval Act for England, 1855, as amended 
and extended by the Sanitary Act, 1866 (g)* 

(a) The preamble and clause of enactment of this Act have been repealed by tbe S. L. R. 
(No. 2) A., 1893 {18 Halsbury’s Statutes 1014). 

The Cosd Mines Regulation Act, 1872, referred to in the preamble, is now represented 
by the Coal IVIines Act, 1911, which contains (see s. 26, post, p. 5121) a provision on the 
same point. See also the Quarry (Eencing) Act, 1887, post, p. 4696. 

(b) By s. 3 (12 Halsbury’s Statutes 20) (constmed in accordance with s. 8S of the Coal 
Mines Regulation Act, 1887, and s. 38 (1) of the Interpretation Act, 1889 ; 18 Halsbtuy’s 
Statutes 1005), this Act applies to every mine or whatever description other than a mine 
to which, the Coal Mines Act, 1911, applies : as to which see s. 1 of that Act, post, p. 5120. 
By s. 39 (12 Halsbnry’s Statutes 38), if any question arises whether a mine is one to whidi 
this Act or that Act applies, such, question shall he referred to a Secretary of State, whose 
decision thereon shall be final. See jSims v. Uvans (1876), 40 J. P. 199; 23 W. R. 730; 
34 Digest 604, 9. 

(c) Th is applies to mines abandoned before this Act {StoU v. Dickinson^ (1876), 40 J. P. 
613 ; 34 L- T. 291 ; 34 Digest 738, 1153). Notice must be given to the inspector of mines 
when a shaft is abandoned or working thereof discontinued (s. 12 ; 12 Halsbury’s Statutes 
23). 

\d) By s. 41 (op, cit, 38), the term ** owner,” when used in relation to any mine, means 
any person or body corporate who is the immediate proprietor, or lessee, or occupier of any 
mine, or of any thereof, and does not include a person or body corporate who merely 
receives a royalty rent or fine from a mine, or is merely the proprietor of a mine subject to 
any lease, grant, or licence for the working thereof, or is merely the owner of the soil and 
not interested in the minerals of the mines. Where a mine was abandoned the owner, who 
had let it on lease for a term of years subject to a rent or royalties, was held to be a person 
interested in the minerals within this section, though the lease was still in force and 
undetermined (Evans v. Mosiyn (1877), 2 G. P. D. 647 ; 41 J. P. 775 ; 34 Digest 747, 2015). 
Where a person had a lease of a mine from the Duchy of Cornwall on the terms that he was 
to pay as rent all he might receive in respect of the mine, and 5a. yearly in addition, it was 
held that he was not the owner nor interested within this section (ArJewright v. Evans ( 1880), 
49 L. J. M. 0. 82 ; 34 D^est 747, 1218), Where a lease had expired, the lessee was held 
not Imble, though by his covenant he had ^reed to fence abandoned shafts (JStott v. 
Jliohinson, supra). Harbour trustee having a licence to take flints and chalk firom a 
quarry at a oertain price, were held not to he owners nor interested in the minerals so as 
to he obliged to fence it (Foster y, Newhaven Harbour Trustees (1897), 61 J. P. 629 ; 13 
T. L. R. 292 ; 34 Digest 750, 1233). But a lord of the manor entity to dues of lot, cope, 
and the third meer und^ die Derbyshire Mmi-ng Act, 1862, was held interested in the 
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mmerals and bound to fence (Devonshire (Lule) v. 8iokes (1897), 61 J. P. 406 ; 76 L. T. Note tO 
424 ; 34 Digest 753, 1265). So also was the owner of the soil of an abandoned lead mine SeotiOE 13. 

being owner of the calc-spar and calk (barytes) it contained (Stokes v. Arkwright (1897), 

61 J. P. 775 ; 66 L. J. Q. B. 845 ; 34 Digest 747, 1218). 

A local authority in whom is vested by statute a public well formed by an accumulation 
of water in the disused shaft of a mine, is not Hable under this section to keep the shaft 
fenced for the prevention of accidents (Knmkey y. Redruth R. D. 0., [1904] 1 K. B, 382 ; 

68 J. P.172; 34 Digest 748, 22J9). 

(e) A wall round an enclosure ten acres in esdient, in which there is a side entrance to a 
mine, is not a sufficient fence round the side entrance within the meaning of this section 
[Foster v. Owen (1893), 57 J. P. 87 ; 62 L. J. M. C. 7 ; 34 Digest 748, 1220). 

(/) As to penalties, see s. 31 (12 Halsbury’s Statutes 35). By s. 35 (op. ciL 37), “No 
prosecution shall be instituted against the owner or agent of a mine to which this Act 
applies for any offence under this Act which can he prosecuted before a court of summary 
jurisdictiou, except by an inspector or with the consent in writing of a Secretary of State.” 

But where the inspector has determined on a prosecution, the information may be laid in 
his name hy an agent employed by him (Foster v. Fyife, [1896] 2 Q. B. 104 ; 60 J. P. 423 ; 

34 Digest 748, 1224). 

(g) See now the P. H. A., 1936, Pt. III., ante, pp. 293 et seq., and cf. notes to Quarry 
(Fencing) Act, 1887, post, p. 4696. 

:is ^ ^ 


THE PAWNBEOKERS ACT, 187 ‘ 2 . 

(35 & 36 ViCT. o. 93) (a). 

Art Act for consolidating, with amendments, ike Acts relating to Pawnhrolcers in 
Great Britain. [10th August^ 1872.] 

PUFLIMDSfABY. 

1 . This Act may be cited as The Pa^nihrokers Act, 1872.” Short titie. 

(a) This Act has been amended by the Pawnbrokers Act, 1922 (12 Halsbury’s Statutes 
711), which refers only to those provisions omitted as outside the scope of the present work. » 

The amending Act has therefore not been included in this volume. The duties of justices 
with reference to pawnbrokers’ certificates under this Act are now transferred to district 
councils hy the L. G. A., 1894, ss. 27, 32, post, pp. 4911-2. 

^ Hi ^ ^ 

3. The Schedules to this Act, including the notes thereto, shall have effect Effect ot 
as part of this Act (a). schedules. 

(a) The earlier part of this section was repealed by the S. L. R. (No. 2) A., 1893 (18 
Halsbury’s Statutes 1014). 

*:*!**** 

DEFnoTioisrs ; Appiioation of Act. 

5. In this Act' — 

Pawnbroker ” includes ewery person who carries on the bu si ness of luterpratarion. 
taking goods and chattels in pawn : 

“ Pledge ” means an article pawned with a pawnbroker : 

“ Pawner ” means a person delivering an article for pawn to a pawn- 
broker : 

“ Shop ” includes dwelling-house and warehouse, or other place of business, 
or place where business is transacted : 

Unfinished goods or materials includes any goods of any manufacture 
or of any part or branch of any manufacture either mixed or separate, 
or any materials whatever plainly intended for the composing or manu- 
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factuxmg of any goods, after such goods or materials are put into a 
state or course of manufacturej or into a state for any process or opera- 
tion to be performed thereupon or tlierewith, and before tlie same are 
completed or finished for the purpose of wear or consumption : 

Constable ” includes any peace officer : 

“ Justice ’’ means justice of the peace having jurisdiction in the county 
or place where the matter requiring the cognizance of a justice arises. 

6. In order to prevent evasion of the provisions of this Act, the following 
persons shall be deemed to be persons carrying on the business of taking 
goods and chattels in pawn (that is to say), every person who keeps a shop 
for the purchase or sale of goods or chattels, or for taMng in goods or chattels 
by way of security for money advanced thereon, aud who purchases or 
receives or takes in goods or chattels, and pays or advances or lends thereon 
any sum of money not exceeding ten pounds with or under an agreement or 
understanding expressed or implied or to be from the nature and character 
of the dealing reasonably inferred, that those goods or chattels may be after- 
wards redeemed or repurchased on any terms ; and every such transaction, 
article, payment, advance, and loan shall be deemed a pawning, pledge, and 
loan respectively withiu this Act. 

^ 4 ^ He 

In-land Revenue Licences. 

37 . Every pawnbroker shall yearly take out from the Commissioners of 
'Inland Revenue an excise licence for carrying on his business, on which 
licence there shaU he charged and paid for the use of her Majesty (a), an 
excise duty of seven pounds ten shillings. 

Every licence shall be dated on the day on which it was issued and shall 
determine on the thirty-first day of July. 

A separate licence shall he taken out and paid for by a pawnbroker for 
each pawnbroker’s shop kept by him. 

If a person acts as a pawnbroker without having in force a proper licence 
he shafl for every such offence be liable to an excise penalty not exceeding 
fifty pounds. 

All the provisions contained in any Act relating to excise licences, dnties 
or penalties, and in force at the commencement of this Act, shall, as far as 
the same are applicable, have full effect with respect to the licence and duty 
and penalty aforesaid. 

(a) Certain words are here repealed by the S. L. B. A., 1898 (18 Halsbxiry’s Statutes 


5ft * * sj: ❖ * 

39- («) A pawnbroker’s licence shall not be granted to any person except 
on the production and in pursuance of the authority of a certificate granted 
under this Act ; save that it shall not he necessary for any person being at 
the ^mmencement of this Act a licensed pawnbroker, or for his executors, 
administrators, assigns, or successors, to obtain such a certificate (h) . 

Any licence granted in contravention of this section shall be void. 

(a) Certain worth aro here repealed by the S. L, B. A., 1898. 

(b) This exemption is not conmned to tiie business actually carried on by a pawnbroker 
at the o ompi enceineiit of the Act. It extends to all pawnbrokers then licensed, their 
exeontori^ as s ig n s^ or succ^sors, who may open a new business on payment of the licence 
duty without any certificate (B. w. Irtiand Metemie OommissimierSf OMson^s Case, Qarlcm^s 
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Gasei [1891] 1 Q. B. 485 ; 55 J.^ P. 117 ; 37 Digest 22, 175). But the exemption only Note tO 
enables a successor to carry on 'without obtaining a certificate the actual business to which $ 00^021 39 

he succeeds^ and does not enable him to open or carry on a new business merely upon 

payment of the licence duty {R. y. Inla^id RevmmeCom.missioners, Rx parte Silveoter, [1907] 

1 K. B. 108 ; 71 J. P. 86 ; 37 Digest 22, 176). 

40. Certificates under this Act skall be granted (as regards England) in Certificates to 
the metropolitan police district hy a magistrate sitting in any police court 

in the metropolis having jurisdiction in the district -where the application is 
made, and in any place within the jurisdiction of a stipendiary magistrate hv 
that magistrate, and in other places by the justices of the petty sessional 
division assembled at petty sessions specially convened for that purpose (a). 

{a) Certificates are no-w granted hy district councils ; see note (a) to s. 1, ante, p. 4323, 

41. A certificate under this Act shall be in the form given in the Sixth ronn and 
Schedule to this Act, or to the like effect, and shall he in force for one year ^Slcatef 
from this date. 

42. A person intending to apply for the first time for a certificate under Notice of first 

this Act shall proceed as follows : appUcatiop. 

(1) Twenty-one days at least before the application he shall give notice 

by registered letter sent hy post of his intention to one of the over- 
seers (a) of the poor of the parish or place in which he intends to carry 
on business, and to the superintendent of police of the district, and 
shall in the notice set forth his name and address : 

(2) "Within twenty-eight days before the application he shall cause a like 

notice to he affixed and maintained between ten o’clock in the 
morning and five o’clock in the afternoon of two consecutive Sundays, 
on the principal door or one of the doors of the church or chapel 
of the parish or place, or if there is none, then on some other public 
and conspicuous place in the parish or place. 

(a) Overseers ha-Ting been abolished by s. 62 of the E. & V. Act, 1925, ante, p. 2222, this 
notice should no'w be given to the clert to rating authority in an urban district, and in a 
rural district to the chairman of the appropriate parish council or parish meeting (Art. 14, 

Overseers Order, 1927, ante, p. 3600), 

43. An apphcation for a certificate shall not be refused, except on tie Oroundfi of 

following grounds, or one of them : certificate. 

(1) That the applicant has failed to produce satisfactory evidence of good 

character ; 

(2) That the shop in which he intends to carry on the business of a pawn- 

broker, or any adjacent house or place owned or occupied by him, 
is frequented by thieves ox persons of bad character ; 

(3) That he has not complied with the last preceding section. 

44. If any person forges a certificate, or tenders a certificate knowing it r op ery of 
to be forged, he shall, on conviction thereof in a court of summary juris- 
diction, he liable to a penalty not exceeding twenty pounds, or, in the discretion 

of the court, to imprisonment for any term not exceeding six months, with or 
without hard labour. 

A licence granted in pursuance of a forged certificate shall he void ; and 
if any person makes use of a forged certificate, knowing it to be forged, he 
shall he disqualified from obtainuig at any .time thereafter a pawnhroker*s 
licence. 

a|c * ^ iif 


P.H.— VOL. IV, 


Q 
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52 . If any person thinks himself aggrieved by any conviction or order 
of a court of summary jurisdiction under this Act, or by the refusal of a 
certificate for a licence, he may appeal therefrom, subject to the conditioiis 
and regulations following : 

(1) The appeal shall he made to some court of general or quarter sessions (a) 

for the county or place in which the cause of appeal las arisen, 
held not less than ffiteen days and (unless adjourned by the court) 
not more than four months after the decision ox refusal appealed from : 

(2) The appellant shall within seven days after the cause of appeal has 

arisen give notice to the other party and to the court ox authority 
appealed from of his intention to appeal and the ground thereof : 

(3) The appellant shall immediately after such notice enter into a recogni- 

zance before a justice with two sufficient sureties conditioned personally 
to try such appeal, and to abide the judgment of the court thereon, 
and to pay such costs as may be awarded by the court, or give suck 
other security by deposit of money or otherwise as the j ustice allows : 

(4) . . , 

(5) The court of appeal may adjourn the appeal ; and, upon the hearing 

thereof, they may confirm, reverse, or modify the decision or refusal 
appealed from, or remit the matter with the opinion of the court of 
appeal thereon, or make such other order in the matter as the court 
thinks just, and may make such order as to costs to be paid by either 
party as the court thinks just. 

(a) Hie remainder of tMs section, though, repealed by the S. J. A., 1884 (11 Ealshuiy’s 
Statutes 356), so far as it related to appeals from convictions or orders of a court of summary 
Jurisdiction, remains in full force as regards appeals from the refusal of a certificate for a 
licence. Paragraph (4) relating to release out of custody is, however, inapplicable and 
therefore omitted, 

^ ^ iic ^ s]; 


Saving. 

57 - Nothing in this Act shall repeal or in any manner interfere with the 
operation of any local or local and personal Act for the time being in force 
in any city, town, burgh, or other place. 

4 : ^ 

TKE SIXTH SCHEDULE (a). 

Foems OB' Certhicates os' Magistrates and Justioes. 

I. — England. 

I [or We] [h-ere insert description of the magistrate or justice^ do hereby certiiy 
that I [or we] do authorise the grant to .4. jB. of in the county of oi 
a licence to carry on the business of a pawnbroker within the township of 
[or parish of or other place as the case rmy he]. 

Witness my hand [or our hands] this day of , 18 . 

(a) See ss. 40, 41, and the note thereto, ante, p. 4325. 
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THE FAIES ACT, 1873. Section 1. 

(36 & 37 Yict. c. 37) (a). 

An Act to amend the Law relating to Fairs in England and Wales. 

[7t]i July, 1873.] 

1, This Act may be cited as “ The Fairs Act, 1873.'’ Shorttitie. 

(a) The powers and duties of justices under this Act are transferred to district councils 
by the L. Gr, A., 1894, ss. 27, 32, post, pp. 4911-2. The sections and parts of sections 
repealed by the S. L. E. (!No. 2) A., 1893 (18 Halshnry’s Statutes 1014), have been here 
omitted. See also Pairs Act, 1871, ante, p. 4307, 

2. This Act shall not extend to Scotland ox Ireland. Ejctent. 

3* In this Act the term owner ” means any person or persons or body Definition of 
of co mmis sioners or body corporate, entitled to hold any fair, whether in 
respect of the ownership of any lands or tenements, or under any charter, 
letters patent, or otherwise howsoever. 

4. \_Oom7nence’^ne7ht of Act (repealed ly the Statute Law Revision (No. 2) 

Act, 1893).] 

5. [The Fairs Act, 1868, repealed] (a). 

(a) This section is in turn itself repealed by the S. L. R. A., 1883 (18 Halsbury’s Statutes 
986). 

6. In case it shall appear to a Secretary of State, upon representation Power to 
duly made to him hy the justices ((») acting in and for the petty sessional ftSteSitL 
division within which any fair is held, or by the owner of any fair in England holding 
or Wales, that it would he for the convenience and advantage of the public 

that any such fair shall be held in each year on some day or days other than 
that or those on which such fair is used to he held or on the day or days on 
which such fair is used to be held and any preceding or subsequent day or days 
or on or during a less number of days than those on which such fair is used 
to be held, it shall be lawful for a Secretary of State to order that such fair 
shall he held on such other day or days, or on the same day ox days and any 
preceding or subsequent day or days, or on or during any less number of days 
as he shall think £t : Provided always, that notice of such representation 
and of the time when it shall please a Secretary of State to take the same 
into consideration shall if such representation shall have been made hy jus- 
tices (a) he given to the owner of such fair, and shall if such representation 
shall have been made by the owner of such fair be given to the clerk to the 
justices («) acting in and for the petty sessional division within which such 
fair is held, and shall also be published once in the London Gazette, and in 
three successive weeks in some one and the same newspaper published in the 
county, city, or borough in which such fair is held, or 3 there be no news- 
paper published therein, then in the newspaper of some county adjoining 
or near thereto, before such representation is so considered. 

(a) See note (a) to b. 1, supra. 

7. When and so soon as any such order as aforesaid shall have been made order of 
by a Secretary of State, notice of the making of the same shall be published 

in the London Gazette and in some one newspaper of the county, city, 
borough in which such fair is usually held, or if there be no newspaper pub- newspapers, 
lished therein, then in. the newspaper of some county adjoining or near thereto, 
and thereupon such fair shall only be held on the day or days mentioned in 
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Section 7. 


All rights , etc. 
of owner to 
remain good. 


Short title. 


Power of Board 
of Trade to 
revoke, amend, 
extend, or vary 
Provisional 
Order. 

S3 & 34 Viet, 
c. 70 


XiMiniiies by tne 
Board of Trade 
fnr purposes of 
S3 A Soviet, 
c. 70, and this 
AcIl 


The 'Gas, etc. Facilities Act, 1870, Ameiibment Act, 1873. 

such order ; and it shall be la’wfnl ioi the owner of such fair to take aD such 
toll or tolls, and to do all such act or acts, and to enjoy all and the same rights, 
powers, and privileges in respect thereof, and enforce the same by all and the 
like remedies, as if the same were held on the day or days upon which it was 
used to he held previous to the making of such order. 


THE GAS AND WATEE WOEKS FACILITIES ACT, 1870, 
AMENDMENT ACT, 1878. 

(36 & 37 Yict. c. 89) (dj). 

An A(^ to extend and aumnd tJie provisions of the Gas and Weter Works lacilities 

Act, 1870. [5th August, 1873.] 

1 . This Act may he cited for all purposes as The Gas and Water Works 
Facilities Act, 1870, Amendment Act, 1873 ’’ (h), 

(a) See the Gas and Water Works Facilities Act, 1870, ante, p. 4264. The clause of 
enactment of thk Act has teen repealed by the S. L. R. (Ho. 2) A., 1893 (18 Halsbmy’s 
Statutes 1014). 

(b) Sections 2 — 11 and the Schedule to tliis Act were repealed hy the S. L. E. A., 1883 
(op. at. 986). 

^ ^ ^ * * 

12 . Where under the Gas and Water Works Facilities Act, 1870, or tMs 
Act, the Board of Trade {a) have made any Provisional Order, they may 
from time to time revoke, amend, extend, or vary such Provisional Order by 
a further Provisional Order. 

Every application for such further Provisional Order shall be made in like 
manner and subject to the Jik^ conditions as the application for the former 
Provisional Order. 

Every such further Provisional Order shall be made and confirmed in Like 
manner in every respect as the former Provisional Order. 

(«) The L. G. B. were substituted for the Board of Trad© so far as regards Provisioiial 
Orders for the supply of gas by an urban authority. See s. 161 of the P. H. A., 1875 
(13 Halsbury’s Statutes 692). However, hy Order in Council of Hovemher 9th, 1920, the 
powers and duties of the Minister of Health (who had succeeded to the powers and duties 
of the L. G. B.) in relation to gas undertakings were once more vested in tie Board of 
Trade. See also the provisions of the Gas Regulation Act, 1920, and the Gas Undertakings 
Act, 1929, Yol. y., post Special Orders may now he made instead of Provisional Orders. 

13 . Where, in relation to any application for a Provisional Order under 
the Gas and Water Works Facilities Act, 1870, or under this Act, it is in the 
opinion of the Board of Trade (a) expedient that an uK^uiry should be held, 
they may order and direct such inquiry to be held at such time and place as 
they may think: proper, subject to the provisions following : 

1. The inquiry shah be held in public before an officer or officers to be 

appointed in that behalf by the Board of Trade, hereinafter cahed 
the commissioner or commissioners : 

2. Ten days notice at the least shah be given by the commissioner or 

commissioners of the time and place at which the inquiry is to he 
commenced : 

3. The inquiry shall be commenced at the time and place so appomted, 

and the commissioner or commissioners may adjourn the inquicy from 
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time to time as may be necessary to sucli time and place as he or they Section 13. 
may think fi.t : 

L The commissioner or commissioners by summons shall, on the applica- 
tion of any party interested ia the inquiry, require the attendance 
before him or them, at a place and time to be mentioned in the sum- 
mons, of any person to be examined as a witness before him or them, 
and every person summoned shall attend the commissioner or com- 
missioners, and answer all questions touching the matter to be inquired 
into, and any person who wilfully disobeys any such summons or 
refuses to answer any question put to him by the commissioner or one 
of the commissioners for the purposes of the said inquiry shall, on 
summary conviction before two justices ... be liable to a penalty 
not exceeding five pounds : Provided always, that no person shall 
be required to attend in obedience to any such summons unless 
the reasonable charges of his attendance shall have been paid or 
tendered to him and no person shall be required in any case in 
obedience to any such summons to travel more than ten miles from his 
place of abode : 

5. The commissioner or commissioners shall make a report to the Board of 
Trade in writing, and shall deliver copies of the report upon request to 
all or any of the parties to the inquiry (b). 

(a) See note (a) to s. 12, 

(b) This is an unusiial provision, as reports made to a Government Department by officers 
appointed to investigate applications are usually treated as confidential documents, 
cf. L. G. B. V. Arlidge, [1915] A. 0. 120 ; 79 J. P. 97 ; 38 Digest 217, 518. 

14 . The Board of Trade (a) may from time to time make, and, when 

may rescind, annul, or add to, rules with respect to the following matters (6) : into effect. 

The proceedings to he had before the Board under the Gas and Water S3 a soviet. 
Works Pacilities Act, 1870, or this Act ; and 

As to any other matter or thing in respect of which it may be expedient 
to make rules for the purpose of carrying the said Act or this Act into 
execution. 

Any rules made in pursuance of this section shall be deemed to be within 
the powers conferred by the said Act or this Act, and shall be of the 
same force as if enacted in the said Act or this Act, and shall be judicially 
noticed. 

Any rules made in pursuance of this section shall he laid before Parliament 
within three weeks after they are made, if Parliament he then sitting, 
and if Parliament he not then sitting, within three weeks after the begin- 
ning of the then next session of Paiiament. 

(а) See note (ot) to s. 12, arUe, p. 4328, # 

(б) See the Rules of the Board of Trade, dated March 1st, 1922, as to special orders 
rektmg to gas under the Gas Regulation Act, 1920, VoL Y., poet, which have superseded 
provisional orders under this Act ; the rules of October 1st, 1926, issued by the Board of 
Trade and Minister of Health as to gas and water (combined purposes) ; and rules of 
October 1st, 1926, by the Minister of Health as to Water Orders. These Rules are set out 

p. 2841. 

15 . This Act shall not apply to any place within the metropolis as the same Act not to 
is defined in the Metropolis Management Act, 1855. 

4e 9)c •* ♦ alt ♦ 18 A 19 Viet. 
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The Explosives Act, 1876. 

THE EXPLOSrVBS ACT, 1875. 

(38 & 39 ViCT. c. 17.) 

An Aet to amend the Law with respect to manufacturing, keeping, idling, 
carrying, and importing Gunpowder, Nitro-glycerine, and other Baplodve 
Suhstanees. [lith Jiine 1875.] 

1 . This Acb may be cited as “ The Explosi-res Act, 1876.” 

3]: « « 4c Hi :ie 


Byeia^re asto 37 . The Secretary of State may from time to time make, and when made 
rescind, alter, or add to hyelaws [a) for regulating the conveyance, loading and 
wise, or loading unloading of gunpowder in any case in which byelaws made under any other 
of gimpowdei. of this Act do not apply, and in particular for declaring or relating 

all ox any of the following matters ; that is to say, 

1. Eegulating the description and construction of carriages to be used in 
the conveyance of gunpowder as merchandise ; and 

2. Prohibiting or subjecting to conditions and restrictions the conveyance 
of gunpowder with any explosive, or with any articles or substances, or in 
passenger carriages ; and 

3. Fixing the places and times at which the gunpowder is to be loaded or 
unloaded, and the quantity to be loaded or unloaded or conveyed at one time 
or in one carriage ; and 

4. Detennimng the precautions to be observed in conveying gunpowder, 
and in loading and unloading the carriages used in such conveyance, and the 
time during which the gunpowder may be kept during such conveyance, 
loading, and unloading; and 

5. Providing for the publication and supply of copies of the byelaws ; 
and 

6. Grenerally for protecting, whether by means similar to those above- 
mentioned or not, persons or property from danger ; and 

7. Adapting on good cause being shown the byelaws in force under this 
section to the circumstances of any particular locality. 

The penalties to be annexed to any breach, or attempt to commit any 
breach, of any such byelaws may be all or any of the following penalties, 
and may be imposed on such persons and graduated in such manner as may 
be deemed just, according to the gravity of the ofience, and according as it 
may be a first, second, or other subsequent ofience, that is to say, pecuniary 
penalties not exceeding twenty pounds for each ofience, and ten pounds for 
each day during which the breach continues, and forfeiture of all or any 
part of the guppowder in respect of which, or bemg in the carriage in respect 
of which, the breach of byelaw has taken place. 

For the purpose of any mode of conveyance which is not a conveyance by 
land this section shall be construed as if ship and boat were included in the 
term “ carriage.*’ 

(a) See the byelaws as to the deposit of expbsives for conveyance as refuse made under 
this section, and contained in an Order dated September 20th, 1924, arUe, p. 2801. 

♦ ♦ 4s * * * 


39 . Subject to the provisions hereafter in this Part of this Act contained, 
Part I. of this Act relating to gunpowder shall apply to every other descrip- 
tion of explosive, in like manner as if those provisions were herein re-enact^ 
with the substitution of that description of explosive for gunpowder. 
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THE PUBLIC HEALTH ACT, 1875. 

(38 & 39 Yict. c. 55.) 

An Actjor eonsolidatmg and amending tlie Acts relating to Public Health 
i/fi England. [11th August 1875.] 

This Act has now very largely been repealed and its former provisions consolidated 
into other enactments. In so far as the Act survives, it falls into two parts, ss. 1 — 3, 
26, 68—9, 144—155, 157, 160—5, 171—2, 228, 297—8, 303—4, 343, and parts of 
Scheds. lY. and Y., which remain unrepealed, and the balance of the sections 
printed which were repealed by the P. H. A., 1936, Sched. III., Pt. I., except so far 
as material for the purposes of any niirepealed enactment in this Act or any Act directed 
to be construed herewith. 


PART 1. 

Preliminary. 

1. This act may be cited as The Public Health Act, 1875.” Short title, 

2. This Act shall not extend to Scotland or Ireland, nor (save as by Extent of 
this Act is expressly provided) to the metropolis. 

Under the London Government Act, 1899, s. 19 (11 Ealshury’s Statutes 1236), 

Woolwich is now part of the metropolis for all purposes, and the provisions of this 
Act which were made applicable to it by the P. K (London) A., 1891, s. 102, no 
longer apply to it. See also note to definition of “ metropolis " on post^ p. 4332. 

As to the Scilly Islands, see s. 292 of the L. G, A., 1933, and note thereto, ante, 
p. 1175. 

3. This Act is divided into parts, as follows : 

Part I. — Preliminary. 

Part II. — ^Authorities for Execution of Act. 

Part III. — Sanitary Provisions. 

Part lY. — ^Loeal Government Provisions. 

Part Y. — General Provisions. 

Part YI. — ^Eating and Borrowing Powers, etc. 

Part VII. — ^Legal Proceedings. 

Part VIII. — ^Alteration of Areas and Union of Districts. 

Part IX. — ^Looal Government Board. 

Part X. — ^Miscellaneous and Temporary Provisions. 

Part XI. — Saving Clauses and Repeal of Acts. 

Substantially only Part lY. of the Act and consequential provisions remain. 

4* In this Act, if not inconsistent with the context, the following Defizutioas. 
words and expressions have the meanings hereinafter respectively 
assigned to them ; that is to say, 

As to the effect of interpretation clauses, see ante, p. 686. 

This section has been repealed by the P. H. A., 1936, s. 346 (1), Sched. HI., Pt. I. 

(2), ante, pp, 720, 728, except so far as it is material for the purposes of any unrepealed 
enactment in this Act or any Act directed to be construed herewith. 

Borough ” moans any placo for the time being subject to the Act of Borough.” 

the session of the ^h and sixth years of the rdgn of King William 


DiTision of 
Act into 
parts. 
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board,’* 
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menfc Act 
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the Tourth, chapter seventy-six, intituled “ An Act to provide 
for the Eegnlation of Municipal Corporations in England and 
Wales,” and any act amending the same : 

These Acts have all been repealed and were for the most part re-enacted by a con- 
solidating and amending statute, the Mtmicipal Corporations Act, 1882, which 
applies (s. 6 ; posi, p. 4625) to every city and town to which the Municipal Corpora- 
tions Act, 1835, applied at the commencement of the Act, (ie.^ January 1st, 1883), 
and to any town, district, or place, whereof the inhabitants are incorporated after 
the commencement of the Act, and whereto the provisions of the Municipal Corpora- 
tions Acts are under the Act extended by charter, but to no other place. The 
M. C. Act, 1882, has itself now been largely replaced by the L. Gr. A., 1933, anie, 
p. 735. For a similar definition, see the Interpretation Act, 1889, s. 15 (18 Halsbury’s 
Statutes 998). 

“ The metropolis ” means the city of London and all parishes and 
places mentioned in Schedxiles A., B., and 0., to the Metropolis 
Management Act, 1855 : 

For a list of the parishes and places mentioned in such Schedules, see Woolrych’s 
Metropolis Management Acts, 3rd ed., p. 149. By the express mention of the city of 
London, the definition of the metropolis contained in the previous Act is rendered 
more exact. Since the L. C. A., 1888, post, p. 4722, however, the term “ metropolis ” 
has given place to “County of London,” and various changes of boundaries have 
taken place. Mote that it does not extend to the Metropolitan Police District, as to 
the limits of which see Metropolitan Police Act, 1829 (12 Halsbury’s Statutes 743) ; 
Metropolitan Police Act, 1839 {op. cit. 767), and amending Acts collected in 9 Cbitty’s 
Statutes, “ Pohce (Metropolis),'’ p. 108, nor to the LondonTraffic Area, as to theHmits 
of which see London Traffic Act, 1924, Vol. V., post. Both these areas are of much 
greater extent. 

Woolwich is now part of the metropolis. See the note to s. 2, ante, p, 4331. 

Local government district ’’ means any area subject to the jurisdic- 
tion of a local board constituted in pursuance of the Local (govern- 
ment Acts before the passing of this Act, or in pursuance of this 
Act, and “ local board means any board so constituted : 

The “ Local Government Acts ” were (see Schedule Y., Part L, post, p. 4525) the 
Public Health Act, 1848 ; the Local Govemmeut Act, 1858 ; the Local Government 
Act (1858) Amendment Act, 1861 ; and the Local Government Act Amendment 
Act, 1863. Local Boards constituted under the Act of 1848 were called “ Local 
Boards of Health.” 

As to the constitution of local government districts in pursuance of this Act (a 
process which has ceased), see ss. 271, 272 (13 Halsbury’s Statutes 738, 739), now 
repealed. 

This definition is retained, as the expression is used in this Act ; but by the 
L. G. A., 1894, s. 21 (1), post, p. 4332, the districts of urban sanitary authorities are 
now called urban districts, and local boards urban district councils. 

Improvement Act district ” means any area for the time being 
subject to the jurisdiction of any Improvement Commissioners 
as hereinafter defined : 

“ Improvement Commissioners ” means any commissioners,, trustees, 
or other persons invested by any local Act with powers of town 
government and rating : 

This definition was taken from the P. H. A, 1872, & 60, but the term “ town 
govanment ” oconrred in Local Govemment Act, 1858 (Amendment) Act, 186h 
Laprovement Co mmisao ners have in many cases been leplaoed by Town Councils as 
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a result of the incorporation of their areas imder the M. C. Acts. In other cases they Note to 
have become Urban District Councils and their districts Urban Districts. The Section 4. 

special po’wers given by the Improvement Acts may snivive in substance. See the 

L. G-. A., 1894, s. 11 (1) (10 Halshury’s Statutes 784). 

‘‘ Parish ” means a place for which a separate poor rate is or can be Parish 
made, or for which a separate overseer is or can be appointed : 

This definition was adopted from the Poor Law Amendment Act, 1866, s. 18 
(14 Halshury’s Statutes 544). Overseers could formerly he appointed for places or 
districts distinct &om parishes. By the Interpretation Act, 1889, s. 5 (18 Haisbury’s 
Statutes 993), in every Act passed after the year 1866 the expression parish ” 
meant, unless the contrary intention appeared, as respects England and Wales, a 
place for winch a separate poor rate was or could he made, or for which an overseer 
was or could be appointed. Such definition superseded that in the text, but was 
practically identical. But now, in consequence of the abohtion of overseers and of 
parochial rating by the E. and V. Act, 1925, ante, p. 2113, another definition became 
necessary and it is provided by ibid., s. 68 (4), ante, p. 2232, that “ In this and every 
other Act whether passed before or after this Act, the expression ‘ parish ’ shall, 
unless the contrary intention appears and subject to any alteration of area made on 
or after the appointed day (i.e., 1st April, 1927) by or in pursuance of any Act, mean 
a place for which immediately before the appoint^ day a separate poor rate was or 
could he made or a separate overseer was or could be appointed.” The definition 
in the Interpretation Act, 1889 (18 Halsbury’s Statutes 992), was accordingly 
repealed by s. 69 and Sched. VIH. of the R. and V. Act, 1925, ante, pp. 2233, 2264, 
as from the appointed day, i.e., 1st April, 1927 (R. and V. Act (Repeals) Order, 1927). 

Extra-parochial places have now practically disappeared, for by the Extra" Places 
Parochial Places Act, 1857, s. 1 (12 Halsbury’s Statutes 936), every place entered formerly 
separately in the report of the Registrar-General on the last census which then was extra- ^ 
or was reputed to be extra-parochial, and wherein no rate was levied for the relief Parochial 
of the poor, was in future for all purposes of the assessment to the poor rate to be 
deemed a parish ; and the justices having jurisdiction in such place were to appoint 
overseers therein. And by the Poor Law Amendment Act, 1868, s. 27 (10 Halsbury’s 
Statutes 558), every place which was or was reputed to be extra-parochial, whether 
entered in the Registrar-General’s report or not, for which no overseer had been 
appointed, or was then acting, or which had not then been annexed to and incor- 
porated with an adjoining parish under s. 4 of the Act of 1857 (12 Ealsbury’s 
Statutes 937), was for all civil parochial purposes to be annexed to and incorporated 
with the next adjoining parish with wMch it had the largest common boundary, 
and in case there should be two or more parishes with which it had boundaries of 
equal extent, then with that parish which contained the lowest amount of rateable 
value. Finally, by s, 1 (1) of the L. G. A., 1933, ante, p. 736, the whole of England 
and Wales were subdivide eventually into parishes, which seems to exclude the 
possibility of such a thing as an extra-parochial place. But otherwise portions of 
Windsor Castle, Exeter Castle Yard, Lundy Island and certain other islands and 
lighthouses are still extra-parochial. 

Union” means a union of parishes incorporated or united for the Union.” 
relief or maintenance of the poor under Biay public or local Act 
of Parliament, and indndes any parish subject to the jurisdiction 
of a separate board of guardians : 

“ Guardians ” means any persons or body of persons by whom the ‘‘Guardians.” 
relief of the poor is administered in any union : 

Under the L. G. A., 1929, Vol. V., and 10 Hhlsbury’s Statutes 883, “ Unions ” 
and “ Guardians ” have now ceased to exist. 

word * * union ” must now be construed as referring to ** a county or counfy 
boffough" and ‘‘guardians” as ’^‘the council of a county or county borough” 

(Sc&ied. X., r- 1, ibid., YoL Y., and 10 Haishuiy’s Statutes 996). 
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Sections “ Person ” inolades any body of persons, whether corporate or rmin- 
corporate : 

“Person.” 

In the P. H. A., 1848, s. 2, this word was applied to corporations aggregate or 
sole. It is presumed that the latter are included here. 

In Pharmaceutical Society v. London and Provincial Sup'ply Association, Ltd. 
(1880), 5 App. Cas. 857 ; 45 J. P. 20 ; 13 Digest 351, 891 , Lord Selbobnb, at p. 86l', 
said : “ There can he no question that the word " person ’ may, and I should be 
disposed myself to say prim4 facie does, in a public statute, include a person in lav ; 
that is, a corporation, as weU as a natural person. But although that is a sense 
which the word will bear in law, and which, as I said, perhaps ought to be attributed 
to it in the construction of a statute unless there should be any reason for a contrary 
construction, it is never to be forgotten that in its popular sense and ordinary use it 
does not extend so far. Statutes, like other documents, are constantly conceived 
according to the popular use of language ; and it is certain that this word, is often 
used in statutes in a sense in which it cannot be intended to extend to a corporation. 
That accounts for the frequent occurrence in some statutes, in interpretation clauses, 
of an express declaration that it shall extend to a body poKtio or corporate.” 

By the Interpretation Act, 1889, s. 2 (1) (18 Halsbury’s Statutes 992) (re-enacting 
Criminal Law Act, 1827, s. 14) : “La the construction of every enactment relating 
to an offence punishable on indictment or on summary conviction, whether contained 
in an Act passed before or after the commencement of this Act, the expression 
‘ person ’ shall, unless the contrary intention appears, include a body corporate.” 
Amd by ibid., s. 19 {op. cit. 1001) : “In this Act and in. every Act passed after the 
commencement of this Act the expression ‘ person ’ shall, unless the contrary 
intention appears, include any body of persons corporate or unineorporate.” 

In the following cases the word has been held to include a corporation : Pearjfes, 
Qunston and Tee, Ltd. v. Ward, [1902] 2 K. B. 1 ; 66 J. P. 774 ; 25 Digest 81, 101 ’> 
In re Thompson's Trusts, [1905] 1 Ch. 229 ; B. v. Antrim JL., [1906] 2 L B. 298 » 
Hirst V. West Biding Union Banking Co., [1901] 2 K. B. 560 ; 26 Digest 33, 202 
Chuter v. Preetk and Pococh, Lid., [1911] 2 K. B. 832 ; 75 J. P. 430 ; 13 Digest 352, 
S99 ; B. V. Ascanio Pmh Co., LU. (1912), 76 1. P. 487 ; 29 T. L. B. 1 1 ; 25 Digest 
114, S77 ; and cf. R. v. Gainsford JJ. (1913), 29 T. L. R. 359 ; 13 Digest 353, 

(“ occupier”) ; Evans v. London C. 0., [1914] 3 B. B. 315 ; 78 J. P. 345 ; 13 Idgest 
352, 303 (“ occupier ”) ; in the following it was held not to do so : Pharmaceutical 
Society's Case, supra ; WiUs v. Tozer (1904), 53 W. B. 74; 13 Digest 351, 892 \ 
Walker v. Richardson (1837), 2 M. & W. 882 ; O'Dujfy v. Jaffa, [19(S:] 2 I R. 27 ; 
Mylam v. Market Harhorough Advertiser Co., Ltd., [1905] 1 K. B. 708 ; Eawke v. 
E. Eulton ds Co., Ltd., [1909] 2 K. B. 93 ; 73 J. P. 295 ; B. v. Daily Mirror BeiaS’ 
papers, Ltd., [1922] 2 K. B. 530 ; 86 J. P. 151 ; 13 Digest 410, 1304. 

As to the procedure on a charge of an offence against a corporation, see s. 33, 
Criminal Justice Act, 1925 (11 Halsbuiy’s Statutes 415). 

As to when the word does or does not include an infant, a woman, or a married 
woman, see cases collected in In re Boyal Naval School, [1910] 1 Oh. 806 ; 28 Digest 
147, 80^ and Bebib v. Lava Society, [1914] 1 Ch. 286 ; 42 Digest 22, 6. 

As to the meaning of “ person ” in a lease, see Willmott v. London Rood Gar Co., 
[1910] 2 Ch. 525 ; 13 Digest 353, 911. 

“Local “ Local authority ” means urban sanitary authority and rural sanitary 

authority. ” authority ; 

See L. O. A., 1933, s. 1 and notes, anle, pp. 736-8. 

“Surveyor.” “ Surveyor*' includes (a) any person appointed by a rural authority 
to perform any of the duties of surveyor under this Aet (b) : 

(a) As to the difference between the words “ mean ” and “ include,” see ante, p. 687* 

(b) Tliis word Is probably thus defined with reference to a niral sanitaiy authority 
because such an authority were not required by the Act to appoint a surveyor and 
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might do so temporarily for a special purpose. See L. G. A., 1933, s. 107, 
p. 884, as to the duty of a district coimcil to appoint officers and servants. 

Lands and '' Premises ” include messuages buildings lands ease- 
ments and hereditaments of any tenure : 

The definition of premises avoids difficulties in the interpretation of the word such 
as arose with reference to s. 3 of the Pactory Acts Extension Act, 1867, in Kent v 
AdUy (1869), L. R. 5 Q. B. 19 ; 34 J. P. 374 ; 24 Digest 899, 12, and Redgrave v. Lee 
(1874), L. B. 9 Q. B. 363 ; 38 J. P. 676 ; 24 Digest 899, IS. As the context may in 
any particular case require a departure from the definition, reference may he made 
to cases in which the meaning of the word in a local Act was discussed [Aletrayolitaii 
Water Board v. Fame, [1907] 1 K. B. 285 ; 71 J. P, 63 ; 43 Digest 1086, 198 ; Metro- 
politan Water Board v. Johnson, [1913] 3 K. B. 900 ; 77 J. P. 384 ; 43 Digest 1086, 

m). 

Owner” means the person for the time being receiving the rack- 
rent of the lands or premises in connection with which the word 
is used, whether on his own account or as agent or trustee for 
any other person, or who would so receive the same if such lands 
or premises were let at a rack-rent : 

The word meains appears to he restrictive, and to imply that what follows is to “Means.” 
be the only interpretation of the word owner, so that an owner in fee who has let 
land on a nominal ground rent is not within the definition. See note {a) on p. 7, 
ante, and cases, infra. 

This definition applies in construing the provisions of the Town Police Clauses 
Act, 1847, mte, p. 4222, as to fixes, in(x>rporated hy s. 171, post, p. 4458. See Bode v. 

Bmips, [1894] 1 Q. B. 349 ; 58 J. P, 469 ; 38 Digest 227, 6B1. 

See notes to the same phrase in s. 343 (1) of the P. H. A., 1936, aMe, p. 702. 

Rack-rent ” means rent which is not less than two-thirds of the full “Bach- 
net annual value of the property out of which the rent arises (a) ; 
and the full net annual value shall be taken to be the rent at which amiuaJ 
the property might reasonably be expected to let from year to 
year, free from all usual tenant’s rates and taxes, and tithe com- 
mutation rent- charge (if any), and deducting therefrom the 
probable average annual cost of the repairs, insurance, and other 
expenses (if any) necessary to maintain the same in a state to 
command such rent (6) : 

(a) See the Poor Law Amendment Act, 1834, s. 109 (12 Halshury’s Statutes 923). 

(h) This definition was taken from the Parochial Assessments Act, 1836, s. 1, and 
is what was set out in the column of the rate in the schedule headed rateable vcdm. 

That Act was repealed by the R. and V. A., 1925, ante, p, 2113, but the definition in 
tbe text is not aSected hy the Act of 1925, and accordingly decisions upon the pro- 
visions of the law now repealed are necessary to a consideration of the definition in 
the text. As to the meaning of the words '*£ree from all usual tenant's rates and 
taxes," etc., see Hackett v- Long Bennington Overseers (1864), 16 C. B. (x, s.) 38 ; 

28 J. P. 135 ; 38 Digest 529, 749 ; B. v. HaU Bare (1864), 5 B. & S. 785 ; 28 J. P. 

791 ; 38 Digest 526, 737. In the latter, Sbdbe, J., explain^ the words “ free from,*’ 
as being equivalent to without regard to,” or “ putting aside.” 

“Tenant's rates and taxes” means those which are home hy the occupier as 
dKtinguished from the owner of land, but not land tax or property tax, which are 
landlord's rates or taxes. For a full discussion upon these subjects the reader is 
i:«f«cred to a text-book upon the law of rating. 

The following cases bearing upon this subject noight also be referred to: 

Waddle V. Sunderland Union, [1908] 1 K. B. 642 ; 72 J. P. 99 ; 38 Digest 565, 1031 ; 
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Hotc to Grem v, Bev)^OTt Union, JStead v. Newport Union, [1909] A. C. 35 ; 73 J. P, 17 j 
Section 4. 38 Digest 527, 739 ; White Brothers v. Soidh Btoneham Union, [1915] 1 K. B. 103; 

79 J. P. 79 ; 38 Digest 529, 7S3; Be Sawyer and Withall, [1919] 2 Oh. 333 ; 35 

T. L. B. 661 ; Fort oj Londm Authority t. OrseU Union, [1920] A. C. 273 ; 84 J. P. 
69; 38 Digest 563, 1017. 

As to evidence that a rent paid is a “ raoL-rent,” see WareTuim, and Bale, Limited 
Fyjfe, p. 703, ante. 

^‘Street.” “ Street ” (a) includes any highway [not being a turn'pike road] (t), 
and any public bridge (not being a county bridge) (c), and any 
road lane footway square court alley or passage whether a 
thoroughfare or not {d) : 

(a) See as to the word “ include,” p. 687, note (a), ante. 

As to the variation of meaning of the word ‘‘ street ” in diJfferent sections, see 
ante, p. 713. Even in London it is not confined to public highways (Barnes y. 
Cadogan Devdcpments, Ltd., [1930] 1 Ch. 479 ; 142 L. T. 626 ; Digest Supp.). 

in s. 26 : In s. 26, post, p. 4346, the word street is used to mean the roadway as distinguished 

jfrom the roadway with the houses, and it is probably used in the sense assigned to 
it by the above definition. 

in s, 149 : It has been expressly decided that street in s. 149, post, p. 4375, includes a country 

lane of which the herbage may be let. It is, therefore, used in its extended sense 
as here defined (Coverdale v. Charlton (1878), 3 Q. B. D. 376 ; on appeal, 4 Q. B. B. 
104 ; 43 J. P. 268 ; 26 Digest 329, 616). And see to the same effect, Nntter v. 
Accrington L. B. of Health (1878), 4 Q. B. D. 375 ; 43 J. P. 635 ; 26 Digest 335, Sm, 
decided on the corresponding section of Public Health Act, 1848. In StiUweU v. Nm 
Windsor Corporation, [1932] 2 Ch. 155 ; Digest Supp., it was held that trees planted 
on a public highway after dedication formed part of a ‘‘ street ” and were vested in 
the highway authority under this Act. In Bohinsm v. Barton-Ecdes L. B., ante, 
p, 713, Lord Selboenh said : “ In s. 149 of this Act, and the sections which follow 
it, the word street manifestly has the same sense as when we speak of a man going 
out of his house into the street, or carriages passing along the street. There the 
public highway, whether footway or carriage-way, is alone intended, and the houses 
on either side are certainly not included in that case in the street. And I should be 
inclined myself to say that this would piima facie be the sense of the word strcd 
when it is used in a context which contains no indication of anything more.” 
in s. 150 S. 150, post, p. 4388, is the complement of s. 149, and it would seem that the word 

“ street as therein used has the same meaning. That the word means the roadway 
as distinguished fi:om the road with the houses is clear, and the dictum of Lord 
Selbobne, already quoted, applies to s. 159 as well as to s. 149. The cases have not 
consistently decided whether the word is used in its natural and ordinary sense of 
a roadway with houses on both sides, or in the wider meaning assigned to it by tbe 
definition. Maude v. BaiUon L, B. (1883), 10 Q. B. D. 394 ; 47 J. P. 644 ; 26 Digest 
269, 93, apparently decided that the word “ street ” is used in s. 150 in its natural 
sense as dLstinguished firom its extended meaning. But in Fortsmcmth Corporatim 
V. Smith (1883), 13 Q. B, D. 184 ; 48 J. P. 404 ; 26 Digest 274, 12S, the Master of the 
Bolls questioned that decision, pointing out that it had proceeded upon a mistake 
view in E. v. Dayman, post, p. 4338. .^dthe court decided that the word " street” 
as used in s. 53 of the Towns Improvement Clauses Act, 1847 ( 13 Halsbury’s Statutes 
547) (which corresponds to s. 160 of this Act), had to be intei^reted according to the 
definition, and, therefore, included a highway which was not a street in the ordinary 
sense. And ia the case of Midland Bail. Co. v. Watton (1886), 17 Q. B. D. 30 ; B 
J. P. 405 ; 26 Digest 267, 72, the court assumed that in s. 150 the word “ str^t” 
was u£©d as here defined. But all doubt on the subject is now removed by the 
dech^ of the Court of Appeal m Jotsett v. Idle L. J5. (1888), 57 L. T. 928 ; 36 W. B. 
138 ; on appeal, 36 W. R. 539 ; 4 T. L, B. 442, C. A. ; 26 Digest 27Q, Idl ; followed 
in Eidmis v. Eesaich (1888), 52 J. P. 756 ; 57 L. J. M. 0. 48 ; 26 Digest 271, 
Fe/rmuk v. Croydon. B. 8. A., [1891] 2 Q. B. 216 ; 55 J. P. 470 ; 26 Digest 271, M 
and W(d^hamtaw U, D. C. v. Sandell (1904), 68 J. P. 509 ; 2 L. G. R. 835 ; 26 Big# 
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271, 10^^ These cases decide that the word “ street,” as used in s. 150, means a Note to 
street as above defined, and not merely a street in the ordinary sense. Where a Section 4 * 

local Act provided that every new street should be laid out at least thirty-sis feet 

wide, a new road, eighteen feet wide, which had been sanctioned in the expectation 
that the adjoining owner would widen it to the full width, was held to be a street 
within the meaning of a section corresponding to s. 150 (West Hartlepool Corporation 
V. EoUnson (1897), 62 J. P. 35 ; 77 L. T, 387 ; 26 Digest 275, 133). In a case under 
a planning scheme which adopted this definition, a strip of land varying firom 
thirteen to twenty feet wide and about 100 feet long, which led from a public high- 
way to back land which it was proposed to develop, was held to be a street so that 
pirnimiim requirements of the local authority could be applied to it {Cowan v. 

Hendiyn Borough Council, [1939] 3 All E. R. 366 ; 103 J. P. 28o ; Digest Supp.). A 
path in Epping Porest was held to be a street wMch, with the consent of the Epping 
Forest Conservators, might be made up under the Private Street Works Act, 1892, 
pest, p.4848 (Woodjord U. JO. C. v. Henwood (1899), 64 J. P. 148 ; 26 Digest 543, 

2418). As to roadways belonging to railway companies, see cases in the note (b) to 
s. 150, post, p. 4390. 

A “ street ” may be formed by adding, and dedicating to the public, a longitudinal 
strip of land alongside a highway. See Bichards v. Kessick (1888), 52 J. P. 756 ; 57 
L. J. M. C. 48 ; 26 Digest 271, 102 ; White v. Fulham Vestry (1896), 60 J. P. 327 ; 

74 L. T. 425 ; 26 Digest 276, 142 ; Property Exchange, Wandsworth Board 

oj Works, [1902] 2 K. B. 61 ; 66 J. P. 435 ; 26 Digest 277, 143 ; Portsmouth 
Corporation Hall (1907), 71 J. P. 299 ; 97 L. T. 43 ; reversed on appeal on another 
point, 71 J. P. 564 ; 98 L. T. 513 ; 26 Digest 271, 106. ^ 

The word street in s. 156, post, p. 4432, is used in its ordinary sense, viz., a road with in s. 156 : 
houses on each side. This was so held upon the corresponding words of Local 
Government Act, 1858 (Amendment) Act, 1861, s. 28 (jB. v. FuUford (1864), 28 J. P. 

357 ; 33 L. J. M. C. 122 ; 26 Digest 275, 130). And see Tharims v. Eoberts (1878), 

43 J. P. 574 ; 26 Digest 271, 107 ; and E. v. Platts (1880), 44 J. P. 765 ; 49 L. J. 

Q. B. 848 ; 26 Digest 276, 129, decided with reference to s. 66 of the Towns Improve- 
ment Clauses Act, 1847, aMe, p. 4203. S. 156, post, p. 4432, has been repealed by 
Public Health (Buildings in Streets) Act, 1888, post, p. 4777 ; but it was held in 
Att.‘Gen. v, Laird, [1925] Ch. 318 ; 89 J. P. 95 ; 26 Digest 272, 112, that in order to 
be a street within the meaning of s. 3 of that Act, post, p. 4778, there must be a 
succession of houses and buildings at least on one side of it, with some degree of 
continuity and proximity so as to enable a court to find as a question of fact that a 
highway has become a “ street ” in the ordinary acceptation of that word. See also 
note (c) under ibid., s. 3, post, p. 4780. 

The word street in s. 157, post, p. 4432, is used with reference to Tieu? streets. The in s. 157. 
B&ytion confers power to make byelaws with respect to the level, width and con- 
struction of new streets, and the doubt which has arisen as to whether the expression 
is to be interpreted according to its ordinary meanii^ or as above defined has given 
rise to some confusion. In Baker v. PortsjMMth Corporation (1878), 3 Ex. D. 4, 157 ; 

42 J. P. 278 ; 26 Digest 552, 2488, the court were of opinion that the power to make 
byelaws with respect to the conslarnction of streets included a power to regulate by 
a byelaw the construction of buildings by the side of a street, e.g., to provide that 
no such bmlding should be erected uni^ the street had been constructed to the . 
authority’s approval ; and this view was “ assumed ” to he right by Lobd Selbobne, 
for the purposes of the judgment of the House of Lords in Robinsen v. Barton-Becks 
L. B. (1883), 8 App. Gas. 798 ; 48 J. P. 276 ; 26 Digest 269, 86. It was, however, 
not necessary for the House of Lords, which decided against the local authority on 
otiier grounds, to approve or disapprove this view, and it is a view never acted on 
in framing m<^em byelaws, Por the control of buildings by byelaws, reliance is 
placed on the specific powers in that behalf. But whatever be the maximum content 
of the word “ street,” it is clear that the power to make “new street ” byelaws is not 
limited to new “ streets ” in the ordinary and popular sense of that term, to 
new ‘‘ wa3?s ” which have, or axe intended in the immediate future to have, houses 
erected by the side or sides thereof; and it has been held that such byelaws apply 
lo anything which is a street within the definitiem clause in this section and which 
» proposed to be laid out and constructed for the first time, e.g., a narrow path giving 
Bocees to cottages at the far end, hut not at pr^ent intended to have houses built 
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by its side (AtL-Gen, v. Gibb, [1909] 2 Ch. 265 ; 73 J. P. 343 ; 26 Digest 271, 108\ 
See also R, v. Gooh L. B„ [1891] 2 Q. B. 212 ; 55 J. P. 535 ; 26 Digest 270, 96, where 
it was held that the byelaws as to width of new streets applied to passages proposed 
to he laid out at the back of rows of new houses. In the model byelaws issued by 
the Local Grovernment Board and h*om the MMstry of Health and probably in all 
series of local byelaws now in force, the practical difficulty caused by applying byelaws 
so widely has been met by limiting words. . 

Although it has been held in many cases that an old highway may become for 
certain purposes a new street by the mere erection of houses on one or both sides 
of it, whereby it becomes for the first time a street in the ordinary or popular sense 
(see, for example, Bcmmd w. Plumstead Board of Works (1871), L. R. 7 Q. B. 183- 
36 J. P. 468 ; 26 Digest 277, 152 ; Dryden v. Putney Overseers (1876), 1 Ex. J>. 223 ; 
40 J. P. 263 ; 26 Digest 278, 1S4 ; Robinson w. Barton-Ecdes L. B. (1883), 8 
App. Cas. 798 ; 48 J- P. 276 ; 26 Digest 269, 86 ; Att.-Oen. w. Rujford, [1899] 1 
Oh. 537 ; 63 J. P. 232 ; 26 Digest 278, 160 ; Clerkenwell Vestry v. EdrnoTidson, [1902] 
1 K. B. 336 ; 66 J. P. 324 ; 26 Digest 279, 161), yet the mere erection of houses 
does not amount to the laying out of such old highway as a new street within the 
meaning of byelaws using that phrase, for the laying out of a street involves some 
physical interference with or something done on the highway itself. Accordingly, it 
has been held that the mere erection of houses by the side of an old hdghway does not 
make it incumbent on the person building such houses to widen the highway to the 
width prescribed by the byelaws for the laying out of new streets. See JDevcmpyrt 
Gor^ation v. Tczer, [1903] 1 Ch. 759 ; 67 J. P. 269 ; 26 Digest 558, 2523 ; AiU-Qm, 
V. OR)!), supra ; Att,-Gen. v. Dorin, [1912] 1 Oh. 369 ; 76 J. P. 181 ; 26 Digest 557, 
2517. These cases removed much of the practical difficulty which had been felt as 
to the precise point of time at which an old highway became a new street so as to 
involve an obligation to widen it. Now, however, by s. 30, P. H. A., 1925, Yol. Y,, 
post, where it appears to a local authority that the whole or any portion of an 
existing highway will be converted into a new street as a consequence of building 
operations which have been or are likely to be undertaken in the vicinity, they may 
by order declare such highway or a portion thereof to be a new street for the purposes 
of the byelaws relating to new streets, and thereupon any person building upon laud 
abutting on or adjoining the highway or portion is to be deemed to be laying out a 
new street. Reference should be made to the notes to that section for an explana- 
tion of the eSect of the provision. Much of the confusion which formerly existed on 
this subject rose from the eases decided under the Metropolis Management Acts, for 
under those statutes the Hahility of frontagers to pay paving expenses depends upon 
whether a way, new or old, has become a new street by the erection of buildings in 
it to such an extent as to give it for the first time the character of a street in the 
ordinary sense, and this was of course a question of fact in every case. Phe following 
metropolitan cases on this subject may be referred to : i?. v. Dayman (1857), 7 E. & B. 
672 ; 26 Digest 275, 134 ; J?. v. Islington Vestry (1858), E. B. & E. 743 ; 26 Digest 
515, 2186 ; R. v. FuHford (1864), 28 J. P. 357 ; 33 L. J. M. 0. 122 ; 26 Digest 275, 
130 ; Dodd v. St. Fancras Vestry (1869), 34 J. P. 517 ; 26 Digest 494, 2034 ; Ror^h 
London BaR. Co. v. Islington Vestry (1872), 37 J. P. 341 ; 26 Digest 276, 138 ; Isling- 
ton Vestry v. Barrett (1874), L. R. 9 *Q. B. 278 ; 38 J. P. 198 ; 26 Digest 276, 139 j 
Boivks V. Islington Vestry (1875), 39 J. P. KT. 757 ; R. v. SMel (1884), 49 J. P. 68 ; 60 
L. T. 590 ; 26 Digest 275, 136 ; WRsm v. Camh&nveU Vestry, [1892] 1 Q, B. 1 ; 66 
J. P. 167 J 26 Digest 276, 141 ; Camberwell Vestry v. Crystal Pah^ Co., [1892] 2 
Q. B, 33 ; 67 J. P. 5 ; 26 Digest 278, 153 ; Davies v. Gre&n/wich Board of Works, 
[1896] 2 Q. B, 219 ; 59 J. P. 517 ; 26 Digest 278, 158 ; White v, luUiam Vestry (1896), 
60 J. P. 327 ; 74 L. T. 425 ; 26 Digest 276, 152 ; Battersea Vestry v. Palmer, [1897] 1 
Q. B. 220 ; 60 J. P. 774 ; 26 Digest 275, 137 ; Arter v. Hammersmith Veaky, [1897] 
1 Q. B. 646 ; 61 J. P. 279 ; 26 Digest 277, 146 ; Crosse v. Wandsworth Vestry (1898), 
62 J. P. $07 ; 79 L. T. 851 ; 26 Digest 277, 150 ; Allen v. Fulham Vestry, [1^] 

1 Q. B. 681 ; 63 J. P. 212 ; 26 Di^t 278, 155 ; Simmonds v. Fulham Vestry, [1900] 

2 Q. B. 188 ; 64 J. P. 548 ; 26 Digest 279 , 163 ; Property Exchange, Ltd. v. Wands- 
worth Board of Works, [1902] 2 K. B. 61 ; 66 J. P. 435 ; 26 Digest 277, 143 ; AiL^ 
Oen. V. Wodmch Gorpru (1929), 93 J. P. 173 ; 27 L. a, R. 700 ; Digest Supp. 

In additKm to the metropolitan cases above menticaied there are olher csases 
which have arisen outside the naetropolis and decide that it is a question of facA 
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\fhetlier a place Las become a “ n&w street.” See, for example, Bohinson v. Barton- Kote to 
Bedes L. B, (1883), 8 App. Cas. 798; 48 J. P. 276 ; 26 Digest 269, 86 1 Fellowes v. Section 4 

Sedgky U. D. C, (1906), 70 J. P. 412 ; 4 L. G. E. 970 ; 26 Digest 557, 2622 ; 

Oreenwood y. Qu^eensbury U. D. C, (1906), 3 Architects L. E. 145; Att,-Qen. v. 

Borin, [1912] 1 CL. 369; 76 J. P. 181 ; 26 Digest 557, 2517, But, of course, the 
question of fact can only arise after it has been determined in YrLat sense the ivord 
“ street ” has been used in the particular section under consideration. See Eccles 
Y. Wirral R. S,A. (1886), 17 Q. E. D. 107 ; 50 J. P. 596 ; 26 Digest 534, 2336, 
it is to be obserYed that the court will always inquire whether there has been 
any evidence to justify the finding of justices on the facts. See Williams v. 

Fovmm (1S83), 47 J. P. 486 ; 48 L. T. 672 ; 26 Digest 557, 2518 1 Midland Rail, 

Co, Y. Watton (1886), 17 Q. B. D. 30 ; 50 J. P. 405 ; 26 Digest 267, 72, 

In Tarrant v, WoJcing V. JD, C., [1914] 3 K. B. 796 ; 79 J. P. 22 ; 26 Digest 555, 

2503, a street had been constructed in three portions in 1905, in 1910, and 1911 
respectively and in conformance with byelaws stipulating the widths of the carriage- 
way and footway. The whole when completed formed one road and tenninated at 
each end in a public highway, and this caused it to be used as a short cut for traffic. 

To prevent this, in 1913, the owner at the request of the residents erected piers and 
gates, thus reducing the clear widths in the portion completed in 1905, whereupon 
the respondents obtaiued a conviction for infringement of the byelaws regulating 
widths of carriageway and footway. It was held that the conviction was wrong, 
that when once the construction of a new street has been completed no ofience against 
the relevant byelaw is committed by a subsequent diminution of the width below the 
required TninimuTn. 

Whether a piece of ground by the side of a street forms part of it or not is a Extent of a 
question of fact (Bdl <§? Sons v. Great Crosby U. D. G, (1912), 77 J. P. 37 ; 26 Digest street, 

540, 2586 ; Le Neve v. Mile Fnd Old Tomi Vestry, infra). 

As to the use of the word “ street ” in incorporated enactments, see ante, p. 714. 

Nevman v. Baker (1860), 8 C. B. (2T.S.) 209, decided upon the Metropolitan 
Building Act, 1855, may be referred to, but it throws little, if any, light on the 
construction of the text. Metropolitan Board of Works v. Nathan (1885), 59 J. P. 

502 ; 64 L. T. 423 ; 26 Digest 273, 121, decided with reference to the same Act, « street ” in 
shows that there may be a place with houses on both sides, which is, nevertheless metropolitan 
not laid out as a street within the meaning of that Act. In that case artizans’ statutes- 
dwelhngs had been erected opening into an approach 100 feet long and sixteen feet 
wide, entered from a public street through a gateway ten feet wide, over which one 
of the buildings was carried. A roadway had previously existed on the site, with 
warehouses abutting thereon, and the gateway included the site of a former gateway 
which had been pulled down and altered to a greater width. The approach did not 
afford communication with any other public street, and was for the sole use and 
convenience of the tenants of the dwelling, to the exclusion of the public, no right 
of way having ever been dedicated to the public. It was held that the approach 
had not been laid out “ as a street for foot traffic only.” See also Daw v. London 
G, a. (1890), 64 J. P. 602 ; 69 L. J. M. 0. 112 ; 26 Digest 512, 2166 ; Lmdon G, G, 

V. Davk (1895) ; 59 J. P. 583 ; 64 L. J. M. 0. 212 ; 26 Digest 273, 122, AU these 
decisions were considered, and Wood London G, G, (1895); 59 J. P. 616; 64 
L. J. M. C. 276 ; 26 Digest 273, 123, was overruled, in Armstrong v. London O, 

[1900] 1 Q. B. 416 ; 64 J. P. 197 ; 26 Digest 274, 124. In that case the appellant 
commenced to erect buildings on a piece of land belonging to him. Accordu^ to the 
plan the buildings were to consist of blocks of flats erected in a quadrangle form with 
an ornamental garden in the centre of the quadrangle formed by the blocks. The 
approach was to be by means of a earriageway running round the garden. Upon 
each side of the carriageway blocks were to be erected. Each of the blocks was to 
have a separate entrance firom the carriageway. The appellant did not propose to 
dedicate any public right of way over the land to the use of the public, but intended 
to erect gates at the entrance to the approach, and to keep a porter there to open 
the gates when necessary to allow persons going to and firom the flats to pass, and 
the carriageway was to be for the use of the tenants of the flats and of persons 
viititing them. It was held that the appellant had commenced to lay out or form a 
street within the TnftaniTig of the aiTnilar definition in the London Building Act, 1894 
(11 Halsbury’s Statutes 1123). The decision iu Armdrong v. London. G. G., supra, 
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was followed and applied in Loridmi G. 0* v. Ddvis (1904), 68 J. P. 520 ; 91 L. T. 555 ; 
26 Digest 274, 125, See also Cowan v. Hmdx>n Borough Council, [1939] 3 All E. R. 
366 ; 103 J. P. 285 ; Digest Supp. 

The word street as used in the Metropolis Management Acts is defined in words 
identical with those in the text. Eor a case in which the term was interpreted with 
reference to the definition, see John's, Hampstead, Vestry v. Hoopel (1885), 15 
Q. B. D. 652 ; 49 J. P. 741 ; 26 Digest 273, 118 ; and see St. John's, Hampsteai, 
Vestry v. Cotton (1886), 12 App. Cas. 1 ; 51 J. P. 340 ; 26 Digest 273, 117, 

A space of ground from thirty-three to fifty- eight feet wide between the footway 
and the carriageway, which had always been used by the inhabitants of the booses 
faeing it for placing carriages on and the like, pa 5 ring a small rent for such user to 
the owner of the soil, but which had always been used by the public for passage, 
subject only to the user by the inhabitants of the houses, was held not to be part 
of a street, having been only partially dedicated to the public {Le Neve y. MiU EH 
Old Toimi Vestry (1858), 8 El. &: Bl. 1054 ; 22 J. P. 657 ; 26 Digest 443, 1594:). 

(b) The words “ not being a turnpike road” were repealed by the S. L. B. A, 
1898 (18 Halshury’s Statutes 1173), turnpikes being obsolete. 

(c) See Arnell v. London and North-'Western Bail. Co. (1852), 12 C. B. 697 ; AmM 
v.JRegent's Canal Co. (1854), 14 C. B. 564 ; 26 Digest 571, 2628, as to how far a canal 
bridge was brought within the terms of a local paving Act. When a street passes 
over a canal by a bridge, the bridge may, for some purposes, be deemed to he a street 
(per WiGHTMAK, J., in Beaver v. Mandiesteir Corporation (1857), 26 L. J. Q. B. 311 ; 
26 Digest 571, 2629). ^Vhen a street is carried over a railway by means of a bridge, 
it is only the street, and not the bridge itself, which vests in the local authority tmder 
s. 149, post, p. 4375 (C. E. Bail. Co. v. Eachney District Board of Works (per Lord 
Watson) (1883), 8 App. Cas. 687 ; 48 J. P. 52 ; 26 Digest 494, 2032). 

Where, however, in the development of a building estate, streets are carried over 
bridges constructed by the estate company and in consequence of a declaration under 
s. 162, post, p. 4432, the streets become highways repairable by the inhabitants at large 
and consequently vested in the local authority, the bridges also become vested in the 
local authority under s. 149, post, p. 4375, and the liability to repair the fabric of the 
bridges falls upon the local authority [AU.-Gen. v. Hornsey B. G., [1927] 1 Ch. 331 ; 
91 J. P. 61 ; Digest Supp.). In this ease the 0. E. Bail. Co. Case, supra, was dis- 
tinguished on the ground that the rights and liabilities in respect of the bridge in that 
case were controlled by the Railways Clauses Consolidation Act, 1846 (14 Halsbury’s 
Statutes 30). The criterion was laid down by Bomeb, J., at p. 337, in the following 
words : “ Where a roadway runs across a bridge spanning a river and the urban 
authority . . . have no means of compelling any other party to keep the bridge m 
repair, the bridge must vest in the authority to such an extent as is necessary to enable 
them to keep the bridge in repair and so maintain the street as a highway for public 
use.” 

In Begent's Canal and Lochs Co. v. Gibbcms, [1925] 1 K. B. 81 ; 89 J. P. 4 ; 26 
Digest 579, 2696, it was held that where a sireet carried over a canal by a bridge 
constructed by an estate owner in the development of his estate had been taken 
over by a local authority under s. 152, post, p. 4432, the bridge had been taken over 
as part of the street within the meaning of a covenant by the owner to repair the 
bridge until taken over by the local authority. But, Swift, J., in his judgment 
expressly refrained ficom deciding whether the liabilify to repair had fallen upon the 
local authority. 

Where a local Act of 1791 substituted a bridge for a ferry and vested in the bridge 
company the soil of the approaches to the ferry, it was held that, notwithstandi^ 
the right of the company to charge tolls, owners of land adjoining an approach were 
entitled to free access to such land over the approach since the approaches had formed 
part of the old highway (East Biding, Yorkshire, €. C. v. Selby Bridge Proprietors, 
[1925] Ch. 841 ; 133 L. T. 628; 26 Digest 571, 2630). But where a bridge was 
erected and maintained by purchasers under covenant in their conveyance, the 
vender’s successors in title were held not to be entitled to use the bridge for laymg 
of pipes and cables for the supply of water, gas or electricity, or anything of a per- 
ananent nature which must neoeiarily be maintained (Mebropdlilan Water Board v. 

[1937] 1 All E. B. 489 ; Digest Supp.). 
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By the Bridges Act, 1929, Vol. V., post, provision is made for the mamtcnance. Jfote to 
improvement, reconstniction and transfer of bridges carrying public carriage roads Seetion 4, 

by agreement between highway authorities and the owners of such bridges or under 

orders made by the J^Iinister of Transport. 

A county bridge is one the duty of repairing which is cast by law on the inhabitants County 
of the county at large. This duty extends to every public bridge erected before bridges. 

1803, unless it is transferred to some persons or person or corporation by custom, 
prescription, or tenure of land. See hereon AtL-Gen. omd Darvcaster Bural District 
Coimcil V. West Biding of YorhsMre O. C. (1903), 67 J. P. 173 ; 26 Digest 572, 2638. 

Bridges built since 1803 are not repairable by the county unless they have been 
erected in compliance with Bridges Act, 1803, s. 5 (9 Halsbury’s Statutes 255), or 
have been declared to be so repairable pursuant to Highways and Locomotives 
(Amendment) Act, 1878, s. 21 (9 Halsbury’s Statutes 175). 

Tr> the L. Gr. A., 1929, Vol- V. and 10 Halsbury’s Statutes 883, the expression 
“ county bridge ” includes any bridge which a county council are liable to repair 
except a bridge which they are liable to repair only by reason of the facts that the 
bridge is repairable by the inhabitants at large and that the road carried by the 
bridge is for the time being a county road (ibid., s. 134; Vol. V. and 10 Halsbuiy’s 
Statutes 971). 

As to euls-de-sac, see ante, p. 714, and as to dedication, see ante, p. 715. 

The Act expressly calls places streets whether they are public property or private 
property, and whether the public have any rights over them or have no rights over 
them ” (per Jessel, M.E., in Taylor v. Oldham Corporation (1876), 4 Ch. D., at 
p. 407 ; 26 Digest 270, 96). And see Midlaoid Bail. Go. v. Watton, ante, p. 713; 

Hid V. Wallasey L. B., cited in notes to s. 279 of the P. H. A., 1936, ante, p. 569 ; 

Armstrong v. London C. G., [1900] 1 Q. B. 416; 64 J. P. 197; 26 Digest 274, 

124. 


“ House ” includes schools, also factories and other buildings in which “House.” 
more than twenty persons are employed at one time : 

The words in italics were repealed by Factory and Workshop Act, 1878, s. 107, 

Sched. 6. How far this term is extended to any house remains for judicial decision. 

It is not to be read into s. 42 of this Act (13 Halsbury’s Statutes 643) now repealed 
and replaced by P. H. A., 1936, s. 72, ante, p. 251, and therefor© a steam laundry, 
although containing a dwelling-honse for the manageress and for the derk in charge, 
is not a “ house ” for the purpose of the removal of “ house refuse,” under that 
seetion (per CniJELES, J., in London and Provincial Laundry Co. v. WiUesden L. B., 

[1892] 2 Q. B. 271 ; 56 J. P. 696 ; 38 Digest 235, 648). 

There is no definition of a “house ” here, but only an extension of the term, "‘House* 
Reference, therefore, may be made to the cases upon the parliamentary and municipal generally, 
franchises, and upon settlement under the Poor Law, for illustration of the word 
“ house.” Prima facie a house means a dwelling-house (Butman v. Barley (1845), 

14 M. & W. 181 ; 9 J. P. 792 ; 19 Digest 523, 3846) ; or a building calculated to be 
used as such (Kunn v. Benton (1844), 8 Scott, N. R. 794 ; 9 J. P, 71 ; Banid v. 

Coulsting (1845), 8 Scott, N. R. 949 ; 9 J. P. 136 ; 20 Digest 16, 88) ; but the above 
interpretation extends the signification, and it is presumed that the term would 
signify any building in which persons are employed. It has been decided that it is 
a q[uestion of fact whether particular premises are a “ house ” within s. 62 of this 
Act (13 Halsbuiy’s Statutes 651) (now repealed). See Woottcm v. Bishop (1907), 

71 J. P. 334 ; 96 L. T. 705 ; 43 Digest 1058, 1. In JB. Aerodrome, Ltd. v. Bed, 

[1917] 2 K. B. 380 ; sub nom. Brightan-Bhorekam Aerodrome, Ltd. v. Bed, 81 J. P. 

205 ; 44 Digest 83, 644, it was held that, under a Sea Defence Order, aeroplane 
hangars were ** houses ” within the meaning of the Order. 

Buildings used as places of business, in which no one slept, and which were Business 
originally occupied as dwelling-houses and had been converted into business premises, premises, 
and which were capable, with slight internal alterations, of being fitted for use as 
dwelling-houses, were held to be “ houses ” within the meaning of a local Act (Lemn 
V. End, [1906] A. C. 299 ; 70 J. P. 268 ; 19 Digest 523, 3848 ; see also Lemn v. 

Newnes, Lid. (1904), 68 J, P. 164 ; 90 L. T. 160 ; 19 Digest 523, 3847). 

P.H, — ^VOL. IT. R 
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Note to 
Section 4. 

Day school 

Churclies aad 
chapels. 


Toll-house, 


Whether 
“house’’ 
includes 
yard, garden 
or curtilage 


** Drelimg- 


A day school where there were no boarders and where none of the members of 
the staff resided, and in which only two maidservants dwelt, was held to he a house 
within s. 91 (5) of this Act (13 Halsbury’s Statutes 661) (now repealed) {Wimbledon, 
U. D. C. V. Hastings {im2), 67 J. P. 45 ; 87 L. T. 118 ; 36 Digest 179, 245). 

A church was held not to be a house in Angell r. Faddington Vestry (1868), L. H. 
3 Q. B. 714 ; 32 J. P. 742 ; 26 Digest 491, 2014. But this case had reference to the 
section of the Metropolis Management Amendment Act, 1862 (11 Halsbury’s Statutes 
965), wliich renders the owner of a house liable for the expenses of paving, etc. A 
church may be a house within the meaning of a local Act prescribing a budding line 
ijper Maliks, Y.-C., in Folkestone Corporation v. Woodioard (1872), L. R. 15 Eq. 159; 
37 J. P. 324 ; 26 Digest 564, 2590). A dissenting chapel was held to be a house 
within the meaning of the Metropolis Management Acts {Gaiger v. /St. Mary, Islington 
Vestry (1881), 45 J. P. 570 ; 50 L. J. M. C. 59 ; 26 Digest 491, 2017). The ground 
of this decision was that the chapel had not been consecrated, and thus dedicated to 
permanent and unalterable uses. This decision was followed in Wright v. Ingk 
(1885), 16 Q. B. D. 379 ; 50 J. P. 436 ; 26 Digest 491, 2018. There it was held that 
the word “ house ” includes every building which is capable of being used as a human 
habitation. If a budding, which is physically capable of being so used, is prevented, 
either by common law or by statute, from ever being put to such a use, it is exempted 
from the liability to contribute to the expense of paving a street in the metropolis. 
Thus, a consecrated church of the Established Church of England is exempted, 
because, by reason of its consecration, it becomes, by the common law, for ever 
incapable of being nsed as a habitation for man. But a leasehold chapel, vested in 
trustees, in trust to permit it to be used as a place of religious worship for Wesleyans, 
is a house, because, by the consent of the landlord, the trustees, and the cestuis qm 
trustent, the trust may at any moment be put an end to. And see the note to the 
definition of the expression “ owner,” ante, p. 705. 

The word “ house ” under the P. H. A., 1848, was held to apply to a toll-house 
on a turnpike road (Tunsiall Tmnpilse Roods {Trustees of) v. Lowndes (1856), 20 
J. P. 374). 

In Hole T. Commissioners of Milton (1867), 31 J. P. 804, it was held that buildings 
and yards used for purposes of business did not come within the description of 
“ house ” (for the purposes of a rate made under a local Improvement Act), unless 
they were also within the curtilage of the house ; but that gardens or orchards, 
subordinate to the occupation of the house as a residence, and occupied with the 
house as ancillary thereto, were so included within the word “ house.” Therefore, 
a mill which opened into a yard adjoining a house, and which had internal com- 
munication with the outbuilding and house, was held to be part of the house and 
properly included in the rates. 

A publichouse was bounded on one side by a street, and in front by a vacant 
piece of ground not fenced off from the street, and separated from the house only 
by a narrow foot pavement also without fence, which was ordiaanly used by the 
public as a thoroughfare, though sometimes dosed. The piece of land had been 
treated as passing to the lessee by every demise of the publichouse since 1802 ; it 
was used hy customers of the publichouse, and it furnished the only means of 
approach for vehicles to the front of the house. It was held that the piece of land 
came within the definition of a curtilage, and was part of the house within the 
meaning of the Lands Clauses Act, 1845, s. 92, ante^ p. 4139 [Marson v. X. 0. & D. 
Rail Co. (1868), L. R. 6 Eq^. 101 ; 32 J. P. 565 ; following Lord Ilrosvenor v. Hamp- 
stead Junction Rail. Go. (1857), 1 De G. & J. 446 ; 21 J. P. 647 ; 11 Digest 180, 574). 
See also, as to the meaning of the word “ curtilage,” Asquith v. Oriffiia (1884), ^ 
J. P. 724 ; 39 Digest 247, 305 ; Filbrow v. 8t. Leonard, Shoreditch (Vestry), [1895] 1 
Q. B- 433; 59 J- P. 68; 41 Digest 11, 80 1 St. Martindn-the- Fields (Vestry) v, 
Bird, [1895] 1 Q. B. 428 ; 60 J. P. 52 ; 41 Digest 11, 81; Harris v. Smrfdi 
<1904), 68 J. P. 516 ; 41 Digest 3, 7; and Brass v, Lmdcm C. 0., [1904] 2 K. B. 
336 ; 68 J. P. 365 ; 24 Digest 898, 8. 

In WrigU v. Wallasey X. B. (1887), 18 Q. B, D. 783 ; 52 J. P. 4 ; 7 Digest 549, 
273, it was held that the word house ” in s. 10 of the Cemeteries Clauses Act, 1847, 
ante, p. 4213, did not include the curtilage. 

In R. V. Warwickshire JJ. (1851), 17 L. T. (o- s.) 183, a coach-house and stables 
adjoining, and occupied with a dwelling-house, and forming part of the saiaae 
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premises, were held to be part of the “ house ” within the meaning of a local Paving Note to 
Act, Section 4. 

As to the word ‘‘ bailding *' generallj-, see ante, pp. 6S9 — 691 . 

As to what is a “ new building,” see the notes to s. 157, post^ p. 4432. 

Where a hedroom had been erected in place of a conservatory, the external wall T „ 
of the house having been raised for the purpose, and the justices upon a summons ^ 
for making an “ addition to an existing building ” without compljing with certain '' ^ddition 
byelaws, held that there was no addition to an existing building on the ground that ^ 
the bedroom occupied no more space than the conservatory did, the court sent hack ^ 
the case to the justices, holding that this fact was not, per se, conclusive (Meadows v. 

Taylor (1890), 24 Q. B. B. 711 ; 54 J. P. 757 ; 38 Digest 184, 240). 

“ Drain ” means any drain of and used for the drainage of one build* ‘‘ Drain.” 
ing only, or premises within the same cm'tilage, and made merely 
for the purpose of communicating therefrom with a cesspool or 
other like receptacle for drainage, or with a sewer into which the 
drainage of two or more buildings or premises occupied by 
different persons is conveyed : 

As to the effect of the word “ means,” see ante, p. 687. 

There may be instances of drains not comprehended within this definition as where 
there is a direct coTnuninication from a house to a river or canal or the sea. 

“Sewer” ineludes sewers and drains of every description, except ‘^'5eweT.” 
drains to which the word “ drain ” interpreted as aforesaid 
applies, and except drains vested in or under the control of any 
authority having the management of roads and not being a local 
authority under this Act. 

As to the word includes,” see ante, p, 687. 

“ Slaughter-house ” includes the buildings and places commonly called “Slau^ter- 
slaughter-houses and knackers’ yards, and any biulding or place 
used for slaughtering cattle horses or animals of any description 
for sale : 

See notes, arite, p. 1392. 

“ Water company ” means any persons or body of persons corporate « Water 
or unincorporate supplying or who may hereafter supply water company.” 
for his or their own profit : 

These words are substituted for the words imterworhs company in the previous 
Acts. The undertaking of a waterworks company was trairferred by statute to 
a borough. The profits of the waterworks were under a subsequent statute to be 
transferred to the borough improvement fund, or, at the option of the corporation, 
to be applied in reducing the price of water to consumers. It was held that the 
corpomtion were supplying water for ‘‘ their own profit ” within the meaning of 
the above definition {Wolverhampton (Corporation of) v. BilsUm (Commissioners of), 

[1891] 1 Oh. 315 ; 43 Digest 1059, 16). The point was not argued on appeal (7 
T-L. R.374). 

“ Waterworks ” includes streams springs wells pumps reservoirs ”Wato. 
cisterns tanks aqueducts cuts sluices mains pipes culverts engines 
and all machinery lands buildings and things for supplying or 
used for supplying water, also the stock iu trade of any water 
company 
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The Public Health Act, 1875. 

Water percolating through the ground in no defined or visible channel is not a 

stream ” (M^Nah v, Robertson, [1897] A. C. 129 ; 61 J. P. 468 ; 19 Digest 146 
1001 ). 

As to what constitutes a “ main ” pipe, see Whittington Gfas Co. v. Chesterjtdd 
Gas and Water Board, on p. 367, ante. 

“ Bakehouse Eegulation Act ” means the Bakehouse Regulation Act 
1863 : 

This Act was repealed by the Pactory and Workshop Act, 1878. The latter 
statute contained provisions which in effect took away the control of bakehouses 
from local authorities and vested it in the factory inspectors, but it was repealed in 
turn by j;he Factory and Workshop Act, 1901 (8 Halsbury^s Statutes 517), and the 
provisions as to retail bakehouses which are enforceable by local authorities are now 
contained in the Factories Act, 1837, s. 54 (see ante, p. 1506). 

“ Artizans and Labourers Dwellings Act ” means the Artizans and 
Labourers Dwellings Act, 1868 : 

This Act, with many other subsequent statutes relating to artizan’s dwellings, 
was repealed and re-enacted, with amendments, by the Housing of the Workfrig 
Classes Act, 1890, which itself, so far as it relates to England, together with the 
numerous Acts amending it, has been repealed and re-enacted in the Housing Act, 
1936, anU, p. 1583. 

“Baths and Wash-houses Acts ” means the Baths and Wash-houses 
Act, 1846, and the Baths and Wash-houses Act, 1847 : 

These Acts no longer exist ; see ante, p. 1193. 

“ Labouring Classes Lodging Houses Acts means the Labouring 
Classes Lodging Houses Act, 1851, the Labouring Classes 
Dwelling Houses Act, 1866, and the Labouring Classes Dwelling 
Houses Act, 1867 : 

These Acts were repealed and re-enacted by the Housing of the Workmg Classes 
Act, 1890, which itself, so far as relates to England, together with the numerous 
Acts amending it, has been repealed and re-enacted in the Housing Act, 1936, ante, 
p. 1583. 

“ Sanitary Acts ” means all the abowe-mentioned Acts and the Acts 
mentioned in Part I. of Schedule V. to this Act. 

Schedule V., Part I., post, p. 4526 (now repealed by the S. L. R. A., 1893) (18 
Halsbuiy’s Statutes 1013), contains a list of repealed enactments, and has the follow- 
ing note appended to it : “ Of the above Acts the following (namely), ‘ The Public 
Health Act, 1848,’ and * The Local Government Act, 1858,’ and ‘ The Local Govern- 
ment Act (1858) Amendment Act, 1861,’ and ‘ The Local Government Act Amendment 
Act, 1863,’ are in the Act referred to as * The Local Govemrnefni Acts ’ ” ; such defini- 
tion ought obviously to have been inserted in this section. 

“ Sanitary purposes means ajiy object or purposes of the Sanitary 
Acts : 

** And of this Act,” seeing that the objects and purposes of the Sanitary Acts 
are the same as those of this Act. The definition, being so wide, includes matters 
which have no direct connection with sanitation, e^g., public lighting, the provision 
of new streets, recieal^n grounds and clocks. 
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“Court of quarter sessions ” means the conrt of general or quarter Section 4. 
sessions of the peace having jurisdiction over the whole or any 
part of the district or place in which the matter requiring the“°‘^°^ 
cognizance of general or quarter sessions arises : ^ioii.” 

Tlie Interpretation Act, 1889, s. 13 (18 Halsbmy’s Statutes 996), provides tliat in 
every Act, -whetlier passed before or after the com m encement of that Act, the 
espression “ Court of quarter sessions ’’ shall mean the justices of any county, riding, 
parts, division, or liberty of a county, or of any county of a city, or county of a town, 
in general or quarter sessions assembled, and sliall include the recorder of a municipal 
borougii having a separate court of quarter sessions. This definition does not, 
however, supersede the text. 

The words “ or any part of the matter, as the case may be,” which were in the 
P, H. A., 1848, s. 82, are omitted. Hence, though the district may be situated 
partly in the jurisdiction of one court of quarter sessions and partly in that of 
another, it is assumed that the matter in question will arise in one of them only. 

But if the matter does not arise in one of them only, both courts of quarter sessions 
would have jurisdiction, and consequently either. The meaning of the definition 
appears to be that the jurisdiction of a court of quarter sessions over any matter 
arising within its local limits is not to be afiected by the fact that the sanitary 
district in which it arises is situate in part only within such limits. But it does 
not give to a conrt of quarter sessions jurisdiction over a matter not arising within 
its local limits, merely because the district in which the matter arises extends into 
such limits. 


“ Court of summary jurisdiction ” means any justice or justices of the "Court of * 
peace, stipendiary ^ or other magistrate or officer, hy whatever name „ 

called, to whom jurisdiction is given hy the Summary Jurisdiction ^ 
Acts, or any Acts therein referred to : 

This definition and the next were repealed by the S. L. R. (No. 2) A., 1893 (18 
HaJsbuiy’s Statutes 1014). It is practically the same definition as that which was 
contained in the S. J. A., 1879, s. 50. In B. y. Price (1880), 5 Q. B. D. 300 ; 44 J. P. 

248 ; 18 Digest 398, 1392, it was held that the Summary Jurisdiction Acts regulated 
the procedure only in cases where justices were sitting and SLctmgjiidiciaUi/ as a court 
of summary jurisdiction, and not in cases where their duties were ministerial only. 

But by the S. J. A., 1884, s. 7, it was provided that s. 50 of the S. J. A., 1879, should 
include such justice, justices, or magistrates as therein mentioned, whether acting 
under the Summary Jurisdiction Acts, or any of them, or under any other Act, or 
by virtue of Ms or their commission, or, by the common law. 

“ Summary Jurisdiction Acts means the Act of the session of the 
eleventh and twelfth years of the reign of her present Majesty, 
chapter forty-three, intituled “ An Act to facilitate the performance 
of the duties of justices of the peace oul of sessions toUhin England 
and Wales with respect to summary convictions and orders,'^ and 
any Act amending the same. 

The Interpretation Act, 1889, s. 13 <18 Halsbury’s Statutes 996), superseding the 
text, provides that in every Act, whether passed before or after the commencement 
of that Act, the expression “ Summary Jurisdiction Acts shall mean the S. J« A., 

1848 (11 HMsbuiy’s Statutes 270), and the S. J- A., 1879 (op. cit. 323), and any Act, 
past or future, amending those Acts or either of them. The amending Acts are the 
S. J. (Process) A., 1881 {op. cit. 352) ; the S. J. A., 1884 {op. cit. 355) ; the S. J. A., 

1899 (op, cit. 363) ; the CJiimiaai Justice Administration Act, 1914, see Fourth 
Schedule, Extent of Repeals, the Criminal Jusrioe Act, 1925 {op. cit. 395), and the 
other Acts detailed, ante, at p. 614- 
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ADDinoifAL Definitions. — addition to the definitions given in the above 
section, several others are contained in the Act. See as to SujpcTintBTyiB'izt CoTistcibUf 
s. 171, !post, p. 4458 ; Within the prescribed distance, s. 171 ; Special Act, s. 316,pasi, 
p. 4517; The Limits of the Special Act, s. 316; The Promoters of the Undertaking, 
s.*316; The Undertakers, s. 316; Owner, Sched. II., r. 10 (13 Halsbury’s Statutes 
768) ; Matepayer, Sched. II., r. 11 [op. cit .) ; The Local Government Acts, Sched. V., 
Part I, post, p. 4526. 

^ :Jc 4s 4^ 


PART III. 

SANITARY PROVISIONS. 

Seweeage and Drainage. 

Regulations as to Sewm and Drains, 

:i« 4s * * sic 4! 


Penalty on 26. Any person who in any urban district (a), without the written 

unauthorised consent of the urban authority (h ) — 
building over 

SSr^eets (2) Causes any vault arch or cellar to be newly built or constructed 
under the carriageway of any street (d) , 
shall forfeit to the urban authority the sum of five pounds and a further 
sum of forty shillings for every day during which the offence is con- 
tinued after written notice in this behalf from the urban authority (c) ; 
and the urban authority may cause any . . . (c) vault arch or cellar 
erected or constructed in contravention of this section to he altered 


in urban 
district. 


pulled down or otherwise dealt with as they may think fit (/), and may 
recover in a summary manner (gr) any expenses {h) incurred by them in 
doing so from the offender. 


Pom of (a) This section is amongst those which were applied to rural district councils by 

consent. the Rural District Councils (Urban Powers) Order, 1931 (S. R. & 0. 1931, No. 580), 
ante, p. 3267. By Art. 3, proviso (c), of that Order, a rural district council must 
obtain the consent of the comity council before legal proceedings are commenced by 
them in respect of the bufiding or construction under the carriageway of any county 
road of any vault, arch, or cellar in contravention of this section as amend^. 

(b) There is no special mode of giving this consent, as in the former Act. It 
may be expressed in a letter from the clerk to the council. The consent ought to 
be entered on the council’s minutes, and a copy of the minute forwarded to the 
applicant. Por a form, see Encyclopaedia of Porms and Precedents, Vol. XII., at 
p. 339. In some cases it will t^e the form of an agreement : see forms in En- 
cyclopaedia of Porms and Precedents, Yol. XU., at pp. 340, 344. 

(c) A former paragraph prohibiting unauthorised building over sewers was 
repealed and a new provision substituted by s. 25 of the P. BL A., 1936, ante, p. 75. 

Vaults under (d) See the definition in s. 4, ante, p. 4336. Tins prohibition is introduced here 
roadway of because such vault or cellar might interfere with the course of a sewer hereafter 
street, to be made. It refers to the cajcriageway only, and has no reference to the foot- 

path. As to the repair of vaults, arches, and cellars under streets in districts where 
the P, H. A. A. A,, 1890, has been adopted, see s. 35 of that Act, post, p. 4812. 
Eeeorery of (®) Rorfedtures are recovered by process described in s. 251, post, p. 4481. A for- 
IcKfeitee. feiture under this section is recoverable as a penalty, for it will be observed that the 
^tion speaks of the offetice. The proceedings are, therefore, in their nature 
criminal, and the forfeitures must he recovered on information. The procedure. 
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therefore, differs from that for the recovery of expenses which are recoverable upon Note to 
complaints, and are civil debts within ss. 6 and 35 of the S. J. A. , 1879 (11 Halsburv’s Section 26. 

Statutes 325, 342). This distinction did not exist at the time of the passing of the 

Act ; the procedure was then the same in both cases (cf. a7ite, p. 614). If, there- 
fore, the penalty is proceeded for, the proceedings must be begun by infonnation ; 
if the expenses, by complaint under the sections just mentioned. It is to be pre- 
sumed that if the works have occasioned damage to the carriageway, the authority 
can maintain an action in respect of such damage ; and, moreover, that they may 
obtain am injunction to stay the works of any person before completion, so as to 
prevent damage which the penalty would be inadequate to repair. 

The five pounds is recoverable in any case, the forty shillings only after notice. 

A form of notice for use under this section will be found in Encyclopedia of Forms 
and Precedents, Vol. XII., p. 338. 

(/) In removing the structure the authority must not interfere with anything Removal of 
not forming part of it, e.g., pipes or wires laid in the subsoil (Walher U. D." fJ. v. structures. 
Wighwm (1901), 66 J. P. 152 ; 85 L. T. 579 ; 26 Digest 566, 2598). 

(g) See s. 251, ^ost, p. 4481, and note (e), supra. These expenses are recoverable Recovery of 
on complaint, and constitute a civil debt under the S. J. A., 1879 (11 Halsbury’s expenses. 
Statutes 323), for although the section speaks of them as recoverable from the 
offender, they are not in the nature of penalties for the offence, which are provided 
for by the previous part of the section. 

(/i) In cases where expenses are not recovered and accordingly fall on the comcil, 
in the case of a rural district council, the R. D. C.s (Urban Powers) Order, 1931, 

Art. 5, provides that subject to the provisions of that order and to the power of the 
Minister under any enactment to determine in any particular case expenses of a 
rural district council to be special expenses, the expenses incurred by a rural district 
council in the execution of (inter alia) this section shall be deJ&rayed as general expenses. 

4: * * 9le 31: 9|c 

Water Supply. 

Provisions Jor Protection oj Water, 

68. Any person [a) engaged in the manufacture of gas who (b) : Penalty for 

(1) Causes or suffers to be brought or to flow into any stream reservoir 

aqueduct pond or place for water, or into any drain or pipe corrupted by 
communicating therewith, any washing or other substance gas washings 
produced in making or supplying gas ; or 

(2) Wilfully does any act connected with the making or supplying of 

gas whereby the water in any such stream reservoir aqueduct 
pond or place for water is fouled, 

shall forfeit for every such offence the sum of two hundred pounds, 
and, after the expiration of twenty-four hours notice (c) from the local 
authority or the person to whom the water belongs in that behalf, a 
further sum of twenty pounds for every day during which the offence 
is continued (d) or during the continuance of the act whereby the water 
is fouled. 

Every such penalty may be recovered, with full costs of suit, in any 
of the superior courts, in the case of water belonging to or under the 
control of the local authority by the local authority, and in any other 
case by the person into whose water such washing or other substance is 
conveyed or flows or whose water is fouled by any such act as aforesaid, 
or in default of proceedings by such person, after notice to him from 
the local authority of their intention to proceed for such penalty, by the 
local authority (e) ; but such penalty shall not be recoverable unless it 
be sued for during the continuance of the offence, or within six months 
after it has ceased (f). 
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The Phblic Health Act, 1875. 

{a) This word, according to the definition in s. 4, ante, p. 4334, includes any body 
of persons corporate or unincorporate. 

(b) A private Act incorporating a gas company, and empowering them to make 
the necessary works, provided (s. 160, post, p. 4443), that if the company should at 
any time “ cause or suSer to be conveyed or to flow ” into any stream, etc., or place 
for water within the limits of the Act, any washing produced in making gas, or do 
any act to the water contained in any such stream, etc., or place for water, whereby 
the water therein should he fouled or corrupted, the company should forfeit for 
every such ofience £200. S. 161, post, p. 4445, imposed an additional penalty of £20 
per day for the continuance of such pollution more than twenty-four hours after 
notice. S. 165, post, p. 4457, made the company liable to a penalty if any water was 
polluted by the escape of gas. The site for the gas tank was selected by an experi- 
enced engineer, and the company built it in a proper manner, and with all ordinary 
care and prudence. They knew that mines had been worked in the neighbourhood, 
but did not know that any mines had been worked nnder their own lands. After 
some years the gas tank cracked, and the washings produced in the making of gas 
escap^ and percolating underground polluted the water in the plaintiff’s well. The 
company then found on inquiry that mines had been worked by strangers under part 
of their land close up to the tank. The crack in the tank was caused by subsidence 
of the soil, owing, in all probability, to the mining operations : — HeM, by the 
Exchequer Chamber, that the company were liable under s. 160, post, p.4443, to the 
penalty of £200 for polluting the plaintiff’s water by the gas washings {EipUm v. 
Birmingham and Staffordshire Qas Light Go. (1860), 6 H. & 250; 24 J. P. 438; 

25 Digest 485, 90), 

When noxious matter percolated through the soil from gasworks so as to foul a 
well, such percolation was held to render a company liable under the similar pro- 
visions of Lighting and Watching Act, 1833 (8 Halsbury’s Statutes 1186). A well 
which, on account of its having become contaminated, had been disused by the 
owners for several years, and had been covered over, was held to be still a well 
within the meaning of the Act. l^'on-user, and the closing of his own well in conse- 
quence of its being polluted, even coupled with acceptance by the plaintiff of the 
use of wells substituted by the defendants, was held not to be such an abandonment 
of the former as to alter its character and make it no longer a well, nor could any 
licence to pollute it be inferred from such a state of facts. Qucere, per Keating, J., 
whether a man could by deed give an irrevocable licence to pollute a well. A pre- 
scription to foul a well will be defeated by variation and excess in the degree of 
fouhng during the prescribed period (Millington v. Griffiths (1874), 30 L. T. 65; 
25 Digest 488, 101), In the above case it is assumed that a well is a ‘‘ place for 
water.” 

As to the meaning of the word “ causes,” see Moses v. Midland Rail. Go. (1915), 
79 J. P. 367 ; 113 L. T, 451 ; 25 Digest 48, 137, which was a decision under s. 5 of 
the Salmon lisheiy Act, 1861. ‘ 

Apart from statutory provision it appears that pollution of a river by gas washings 
is a nuisance at common law fox which an indictment will lie. See B. v. Medley 
(1834), 6 C. & P. 292 ; 25 Digest 485, 89, and Herring v. Lincoln Corporation (1920), 
42M.C.0.4L 

As to tie measure of damages in an action for prejudicial interference vrith fishing 
rights by the discharge of effluent from a gasworks, see Grafiby (Marquis) v. BahemU 
U, J). G. (1923), 87 J. P. 105 ; 21 L. G. R. 329 ; 36 Digest 221, 630. 

It is to be observed that the Grasworks Clauses Act, 1847, s. 21, ante, p. 4170, con- 
tains provisions similar to this section. Where, therefore, that Act is incorporated 
with a local Act, or where a local Act containing similar provisions is in force, pro- 
ceedings may be taken either under this or the local Act by virtue of s. 340, post, 
p. 4521. 

The Waterworks Clauses Act, 1847, s. 62, ante, p. 4194, which was incorporated in 
this Act by s. 57 (13 Halsbuiy’s Statutes 649) (now repealed), and is printed anie, 
p. 4194, contains provisions almost identical with this seetkii, which is taken jffom 
Kinsano^ Bemoval Act^ 1855, ss. 23, 24, and extends the provisions of Public Health 
Act, 1848, s. 80. 



PBorECTiojT 01 Water, 


4349 


The Gas Company unespeotedly discharged a quantity of offensive liquid Note to 
from their works into the sewers of the W. Corporation. The hqnid passed through Seetion 68. 

the sewage works on to the sewage farm and thence into a tributary of the Thames. 

The W. CJorporation were convicted of unlawfully and wilfully suffering a large 
quantity of washing or other substance produced in the making of gas to flow or pass 
uato a tributary of the Thames contrary to s. 92 of the Thames Conservancy Act* 

1894 On an appeal it was held that it was not proved the appellants had “ wilfully ” 
suffered the deleterious matter to pass into the Thames, and the conviction was 
quashed (High Wycomht Corporation v. Thames Conservators (1898), 78 L. T. 463 ; 

14 T. L. it. 358 ; 25 Digest 486, 91). Proceedings had already been taken by the 
conservators under the same Act against the W. Gas Company in respect of this 
occurrence. The company pleaded guilty and were fined. 

(c) As to notices and their service, see ss. 266, 267, post^ pp. 592, 593. 

(d) Apparently this means after notice has been given to the offender, so that Daily 

if no notice be given a penalty of £200 is recoverable ; if notice be given, that sum penalties 
and the additional sum from the time of the notice is recoverable. 

(e) The same provisions in the Nuisances Removal Act, 1855, ss. 23 — ^25, were 
held to supersede a clause in a local Act containing similar penalties (Farry v. Croydon 
Gonunercial Gas and Cohe Co. (1863), 15 C. B. (f. s.) 568; 28 J. P. 86 ; 25 Digest 487, 

99 ; but see s. 340, post, p. 4521. See also note (h), supra. 

(J) Public Health Act, 1848, s. 80, contained provisions for examining the gas 
pipes which are omitted here, and it is very doubtful whether s. 305,_posf, p. 4513, 
wili apply to this case. 

69. Lnj local authority, with the sanction of the Attorney- General, Local ^ 
may, either in their own name or in the name of any other person, with ^a^^^ake 
the consent of such person, take such proceedings by indictment bill in j^Seetogs 
Chancery action or otherwise as they may deem advisable for the ho prevent 
purpose of protecting any watercourse (a) within their jurisdiction from 
pollutions arising from sewage (6) either within or without their district ; 
and the costs of and incidental to any such proceedings, including 
any costs that may be awarded to the defendant, shall be deemed to 
be expenses properly mcurred by such authority in the execution of 
this Act. 

(a) Note that this is not applicable to all rivers and streams, but only to such 
streams as constitute “ watercourses ” ; and it is presumed that they are not such 
as belong to the authority, seeing that the ordinary laws regarding property would 
enable an authority to take such proceedings in reference to their own property. 

To constitute a “ watercourse " there must be water flowing in a channel between Water- 
banks more or less defined {per Texteedex, !L.C.J., in E. v. Inhabitants of Oxford- course,” 
shire (1830), 1 B. & Ad. p. 301 ; 26 Digest 572, 264S). It may he natural or artificial. 

See Bowes v. Watson (1879), 44 J. P. 364 ; 42 L. T. 27 ; 41 Digest 55, 39S ; Smith v. 

Banetham (1876), 1 Ex. D. 419 ; 40 J. P. 710 ; 44 Digest 43, 306 ; Btscce v. Drought 
(1859), 11 Ir. C. L. R. 250 ; Sutclife v. Booth (1863), 27 J. P. 613 ; 32 L. J. Q. B. 136 ; 

44 Digest 38, 276 ; Bemfry v. Snrveyor-Qmerdl of Natal, [1896] A. C. 658 ; 44 Digest 
22, 134, The line of a periodical “ houme flow ” was hdd not to be a watercourse in 
Pearce v. Grcyydan R. D. 0, (1910), 74 J. P. 429 ; 41 Digest 8, 53, See also, as to a 
similar ** flow,” Att,-Gen, v. Lezoes Corporation, [1911] 2 Ch. 495 ; 76 J. P. 1 ; 41 
Digest 9, 55, As to when a stream or watercourse may become a sewer,” see the 
last-mentioned ease and other decisions in notes on pp. 48 et seq., ante, 

(h) Pollution from manufaioturing or other Rtmilar process^ is not provided for 
by this section. See, however, the Rivers Pollution Prevention Acts, 1876 and 
1893, post, pp. 4581 and 4872, as to pollution by solid matters, sewage and manu- 
facturing and mining pollutions, and the duties cast upon local authorities by those 
Acts. 

As to the power of a county oouncil to take prooeedings to restrain the pollution 
of a stream, see the L. G, A., 1888, s. 14, post^ p. 4736. 
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The Public Health Act, 1875. 

See also the prorisions in s. 8 of the Salmon and Presliwater Msheries Act, 1923 
(8 Halsbury’s Statutes 783), for the protection of waters containing fish from poisonous 
matters and trade effluents. 

'i: ’I- ‘2’ ;!c 


PART IV. 

LOCAL GOVERNMENT PROVISIONS. 

HianwAYS and Steeets. 

As to Highways {a). 

144. Every urban authority shall within their district exclusively 
of any other person (6) execute the office of and be surveyor of high- 
ways, and have exercise and be subject to all the powers authorities 
duties and liabilities of surveyors of highways (c) under the law for the 
time being in force, save so far as such powers authorities or duties are 
or may be inconsistent with the provisions of this Act ; every urban 
authority shall also have exercise and be subject to all the powers autho- 
rities duties and liabilities which by the Highway Act, 1835, or any Act 
amending the same (d), are vested in and given to the inhabitants in 
vestry assembled of any parish within their district (e). 

All ministerial acts required by any Act of Parliament to be done by 
or to the surveyor of highways may be done by or to the surveyor 
of the urban authority, or by or to such other person as they may 
appoint (/). 

(a) As from April 1st, 1930, considerable changes in the administration of highway 
law were effected by the L. G-. A., 1929, Pt. III. (VoL V. and 10 Halsbury’s Statutes 
903). Prom that date rural district councils ceased to be highway authorities and in 
rural districts all roads (ie., highways repairable by the inhabitants at large and any 
bridge so repairable canying the road (s. 134 ; Yol. V. and 10 Ealsbury’s Statutes 
971)) became county roads’* (s. 30; Yol. Y. and 10 Halsbuiy’s Statutes 904). 
County councils are also in rural districts the authority for executing the Private 
Street Worts Act, 1892, post, p. 4848, and certain other functions in connection with 
streets under the Public Health Acts. In urban districts, including non-county 
boroughs, all classified roads became “ county roads ” and urban district councik 
ceased to be the highway authority in respect of such roads. County councils have 
also certain other fonctions in respect of county roads in urban districts under the 
Public Health Acts. 

County councils may delegate to a district council their functions in respect of all 
or some of the county roads in the district (s. S5 ; Yol. Y. and 10 Halsbury’s Statates 
910), hut a district council exercising such delegated functions acts as “ agent ” for 
the county council and is not itself the highway authority. Where the provisions 
of this Act are amended in their application to county councils, the provision will 
apply in its amended form to a district council exercising delegated functions, subject, 
of course, to any restrictions or conditions imposed by the terms of the delegation. 

TJnder the Trunk Roads Act, 1936, post, the Minister of Transport became the 
highway authority in respect of a number of main roads specified in the Act. These 
roads are to be known as trunk roads and vest in the Mniister. Under the Act the 
Minister may delegate his functions to county, borough or urban district councils. 

“ Main roads ” within the meaning of the Highways and Locomotives Amendment 
Act, 1878, post, p, 4602, to which s. 11 of the L. G. A., 1888, post, p. 4726, apphed, are 
also as fom April Ist, 1930, “county roads,” and s. 11 (2) of the L. G, A., 1888, is 
repealed. 

If, however, the “county roads ” are “claimed” under s. 32, L. G. A., 1929; 
Yol. Y . aiad 10 Haisbury’s Statutes 90^, the urban district council is to have the same 
functions as if, in respect of that road, they were the highway authority and the 
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road were an ordinary road vested in them. The urban district eounoil vill, there- Note to 
fore, not be the highway authority in. respect of such roads, but in the application Section 144. 

of provisions amended in tlieir application to county councils the unamended 

provision vill apply. 

Highways which are county roads” are (unless repairable by individuals 
rafioTie tenurce, or otherwise) repairable by, or at the expense of, the county council. 

See the L. 0. A., 1929, Pt. Ill,, and notes thereto, Vol. Y. and 10 Haibury’s Statutes 903. 

Additional powers and duties are conferred upon district councils by the L. Gr. A., Later 
1894, s. 26, post f p. 4907 , in relation to the protection of rights of way and the prevention statutory 
of obstructions and encroachments. The functions of rural district councils under proviadons. 
that section are expressly preserved by the proviso to s. 30 (1) of the L. G. A., 1929 ; 

YoL Y. and 10 Halsbury’s Statutes 904. 

See also the Development and Hoad Improvement Funds Act, 1909, the Roads 
Improvement Act, 1925, and the P. H. A., 1925, Pt. n., Yol. V.,post. 

In rural districts parish councils are given certain powers (under the L. G. A., 

1894, ss. 8, 13, post, pp. 4896, 4898), to acq'uire r^hts of way, and to undertake the 
repair of footpaths not beside roads. Urban district councils can obtain these powers 
by order of the M. of H. under s. 271 of the L. G. A., 1933, ante, p, 1152, in so far as 
such powers exceed those already possessed by them, e.g., in respect to acc[uirmg rights 
of way outside the parish. 

As to prohibition of user of highways by public service vehicles, see ss. 90 and 91, 

Eoad Traf&c Act, 1930. 

As to prohibition or restriction of traffic during road repairs, etc., see s. 47, Eoad 
Traffic Act, 1930. 

(h) This section determined the authority of a parish vestry, a highway board, 
or a surveyor of highways within the district of the urban authority. 

As pointed out in note (a), mpra, an urban authority is no longer the highway 
authority in respect of “ county roads *’ in the district unless the roads have been 
“ claimed ” under s. 32 of the L. G. A., 1929 ; Yol. V. and 10 Halsbury’s Statutes 906. 

As fi'om April 1st, 1930, every county council will, as respects such part of the Rural 
county as is contained in a rural district, have all such functions under the Highway districts. 

Acts, 1835 — 1885 (9 Halsbury’s Statutes 50, 191), as were exercisable by rural 
district councils who by virtue of the L. G. A., 1894, post, p. 4892, became successors 
of highway hoards (s. 30 (1), L. G. A., 1929 ; Yol. Y. and 10 Ealsbury’s Statutes 904). 

Under the L. G. A., 1894, rural district coimcils in addition to being invested with 
the powers of urban authorities under ss. 144 — 148 of this Act, post, pp. 4350 — 4375, 
succeeded to the powers of the highway authority then in existence in the district, 
and these authorities had not uniform powers so that it is only as fi:om April 1st, 

1930, that the functions of highway authorities in rural districts have become uniform 
throughout the country. 

The section in the text is not applied to county councils by the L. G. A., 1929 ; 

Yol. Y. and 10 Halsbury’s Statutes 883. 

(c) The powers and duties of a surveyor of highways depend upon the Highway 
Act, 1835, and amending statutes. For further information on this subject, refer- 
ence must be made to treatises on highway law, e,g., Pratt on Highways, ISth ed. 

One branch of the subject requires notice here, viz., that relating to the liability 
of an authority as surveyors of highways in cases of accident caused by non-iepair, 
improper condition, or obstruction of the iughways. The authorities are now 
applicable to the case of both county and urban councils. 

A surveyor of highways was not liable to an action for injury caused by non- Mere non- 
repair of the highways ( Yawng v. Davis (1862), 7 H. & N. 760 ; 26 J. P. 743 ; affirmed rep^ not 
m Exchequer Chamber (1863), 2 H. & 0. 197 ; 26 I^est 398, 1241), The ground actionable 
of this decision was that the surveyor had no liability other than that which had 
previously existed in the case of the inhabitants of the parish. It hsid already been 
decided that when the duty, the neglect of which was the cause of action, was one 
attaching to the inhabitants of a county, the remedy was by indictment and not by 
action (iJtisseZZv. Menof Devon (1788), 2 Term Rep. 667 ; 26 Digest 587, 2780) ; and it 
was held that the county snrveyor merely took the place of the inhabitants for the 
pnipoee of suing and being sued, but without any further liability {McKinnon v, 

Fmson (1854), 9 Exch. 609 ; 18 J. P. 164 ; 26 Digest 588, 2782), In YouThg v. Davis, 
the same principle were held to govern the liability of the surveyor of h^h- 
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The Public Health Act, 1875. 

jN'ote to w£Lys. The whole principle, while not being doubted, was the subject of criticisin by 
Section 144, the Court of Appeal in Shilton v. Upsmn and Ewell U. D. G., [1937] 1 K. B. 112 • 

[1936] 2 All E. E. 50 ; 100 J. P. 231 ; Digest Supp. 

Meie non- jj^ HaHmll v. Eyde CommissmieTs (1863), 4 B. & S. 361 ; 27 J. P. 599 ; 26 Digest 
repair i^t commissioners were held liable for an accident caused by their 

actionable— jj^^glect of a duty imposed upon them in their corporate capacity by the To-wns 
' ImproveiiLent Clauses Act, 1847, s. 49 (13 Halsbury’s Statutes 547) ,* and in Okibu 

V. Myde Gommissiomrs (1864), 5 B. & S. 743 ; 28 J. P. 663 ; 26 Digest 399, 1243^ 
where the accident arose jfrom neglect of a similar duty imposed by s. 52 of that Act’ 
they were also held liable. Eartnall v. Eyde Commissioners, sitp’a, was distinguished 
by Wilkes, J., in Parsons v. Vestry of 8U Matthew, Bethnal Green, infra, and by Eeut, 
C.B., in WHson y. Ealifax: {Mayor of) (1868), L. R. 3 Ex. 114 ; 32 J, P. 230 ; 38 
Digest 34 , 203 : see also Pictou MunidpcUity y. Geldert, infra ; and even if it cannot 
be said to be oYermled, its authority has been seriously shaken by the following 
decision of the Court of Appeal. By the L. ImproYement Act, 1846, s. 36, the 
corporation were declared to be the surYeyors of highways for the borough. By s. 37, 
the control of the streets was vested in them. By s. 38 they were empowered to form 
or pave streets with such materials as they should think fit. By s. 58 it was enacted 
that they should be liable to be indicted at common law for the want of sufficient 
repair of any highway in the borough in the same manner as any person or persons 
liable to the repair of such highways was or were before the passing of the Act. Whilst 
a horse and trap were being driven along a highway, the horse was injured owing to 
a hole in the roadway. There was no evidence of misfeasance, but the want of 
repair was admitted. In an action by the owner of the horse it was held that tlie 
liability imposed on the corporation by the Act of 1846 was a liability of the same 
nature as that placed on the inhabitant of a parish by the common law, which could 
only be enforced by the Crown by means of an indictment, and that the corporatioii 
were not liable to be sued by an individual for damages for nonfeasance. The court 
pointed out that HartnalVs Case, supra, was decided upon a special statute, and said 
that since Cowley v. Newmarket L. B., infra, it is no longer law so far as it lays down a 
general proposition in regard to liability for nonfeasance where liability to repair high- 
ways is imposed by an Act of Parliament (Maguire v. Liverpool Corporation, [1905] 
1 K. B. 767 ; 69 J. P. 153 ; 26 Digest 400, 1255 ; and of. Law v. Corporation of 
Glasgow (1916), 54 Sc. 1. R. (2) 125). See also AU,‘Gm, and Ormerod Taylor db Son, 
Ltd, Y. Todmorden Corpn.^ [1937] 4 All E. R. 588, and Newsc/m v. Barton U, D. 
[1938] 3 All E. R. 93 j 102 J. P. 409. 

The Metropolis Management Act, 1855, s. 90 (11 Halsbury’s Statutes 904), contains 
provisions similar to that in the text transferring the liabilities of surveyors of high- 
ways to the metropolitan veslries. It was held, with reference thereto, that the 
vestries were under no greater liability that the surveyor would have been, and that 
an action would not lie against them for an accident caused by the non-repair of a 
highway (Parsons v. Vestry of 8t, Matthew, Bethnal Green (1867), L. R. 3 C. P. 56; 
32 J. P. 55 ; 26 Digest 399, 12M), In Lampard v. Commissioners of Sewers of the 
City of London (1884), 1 T. L. R. 114 ; 26 Digest 399, 1248, the plaintiff sued in 
respect of injuries sustained through the defective condition of the pavement, due 
to the alleged negligence of the defendants. The alleged negligence consisted merely 
in non-repair, and it was held that he was rightly non-suited. And see Guardians 
of Bolhrrm v. Vestry of St. Leonard, Shoreditch (ISl 6), 2 Q. B. D. 145 ; 41 J.P. 38; 26 
Digest 399, 1246, per Lush, J. ; Taylor v. St, Mary Ahhotts, Kensington (Vestry of 
(1886), 2 T, L. R. 668, per Maisistey, J. ; and Newton v. St, Matthew, Bethnal Green 
( Vestry) (1899), Times, March 29th. The pavement over a cellar in the metropdh 
has been held to be repairable as part of the highway (Hamilton v. St, Georgia, Han- 
over Sqnare, ante, p. 1949 ; c/. SMUon v. Epsom and Ewdl U, D. C., supra). 

In Nash v, BoHifard B. D. G., [1917] 1 K. B. 384 ; 81 J. P. 57 ; 26 Digest 405, 
12T2, it was held tiiat the defendants could not be held liable for the misfeasance of 
a former highway authority not resulting in damage in their time, no such liability 
being passed on to them under the Local Government Act, 1894, post, p. 4892, 

It was (^u^ilaned. in Wilson v. Halifax: {Mayor of), supra, whether a local board 
were liable to an action for injuries caused by non-repair of a highway ; and it was 
expressly decided that they were not in Gibson v. Preston (Mayor of) (1870), L. E. 5 
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Q. B. 218 ,* 34 J. R 342 ; 26 Digest 357, 8S4 ; approved and followed in Cowley v. Note tO 
yewmarhet L, B,, [1892] A. C. 345 ; 56 J. R 805 ; 26 Digest 400, 1261. Section 144. 

See also on the subject of nonfeasance, Ifunici^paliiy of Pictou y, Geldert, [1893] 

A. C. 524 ; 26 Digest 400 , 1252 ; Gibraltar Sanitary CoTamissioifiers y. Orfila (1890), 

15 App. Cas. 400 ; 38 Digest 16, 86 i Sydney Municipal Council v* Bourke, [1895] 

A. G. 433 ; 59 J. P. 659 ; 26 Digest 400, 1254 ; and Earlinsm y. Armagh G. R, ilisfeasance 
[1902] 2 I. Pw 538 ; 26 Digest 400, 1262 vi. actionable. 

But nonfeasance in the sense of mere failure to keep in proper repair must be 
carefully distinguished from misfeasance, in respect of \rhich an action will lie. 

Where a heap of stones was left by the side of a road without light, and the plaintiff, 
on a dark night, drove into it, and was injured, the heap having been left there by 
the negligence of persons employed by the local board to repair the roads, it was 
held that the board were liable to an action for the negligence of their servants, 
and that they were not exempt from liability by reason of the corresponding section 
of the P. H. A., 1848, which imposed on them the same duties and liabilities as a 
surveyor of highways had (Foreman v. Canterbury (Mayor of) (1871), L. R. 6 Q. B. 

214 ; 35 J. P. 629 ; 26 Digest 408, 1294). The principle of this decision may be 
thus briefly stated. A surveyor of highways was liable to a stranger for any act of 
personal negligence, or for the negligence of his own servants. The district council 
are in the same position, the only decision to the contrary, Holliday v. St. Bernard^ 

Shoreditch (1861), 11 C. B. (n. s.) 192 ; 26 J. P. 135 ; 26 Digest 408, 1293, being over- 
mled. See Mersey Docks v. Gibbs (1866), L. R. 1 H. L. 93, per Blackbue^?', J., at 
p. 119 ; 30 J. R 467 ; 38 Digest 35, 209. See also per Brett, L.J., in Glossop v. 

Heston and Isleworth L. B. (1879), 12 Gh. D. 102, at p. 120 ; 44 J. P. 36 ; 44 Digest 51, 

366, and see also Jones v. Westminster City Council (1915), 79 J. P. N. 112, 

An authority may, of course, be relieved from liabOily if the plaintiff is guilty if no eon- 
of contributory negligence, or if seeing the danger he deliberately runs the risk tribntory 
(Butterly v. Drogh^a Corporation, [1907] 2 I. R. 134 ; Torrance v. Ilford U. D. 0. ^^ghgence. 
(1909), 73 J. R 225 ; 25 T. L. E. 355 ; 26 Digest 405, 1273 ; and see also Charles- 
worth V. Barton U. B. C. (1915), 79 J. P. Newsp. 316, and Jones v. Westminster City 
Council, supra). 

The following cases show how narrow is the dividing line between what is non- Distinction 
feasance and what is misfeasance. Appellants, who were both the highway and between 
sanitary authority, dug a trench along a road under their control for the purpose of nonfeasance 
laying a sewer. When the sewer was laid they filled in the trench and opened the s-nd mis- 
read for traffle. About a week after the road was thrown open the respondent was feasance, 
driving along it in a cab. The cabdriver found that the part of the road where the 
trench had been filled in was soft ; he crossed to the off side to avoid that danger, 
and ran into a heap of rubbish which had been deposited by a wrong-doer upon 
that side of the road, with the result that the cab was overturned, and respondent 
suffered injuries. The appellants knew that the heap of rabbish had been deposited 
upon the road. The jury found that at the time of the accident the part of the road 
that had been filled in was dangerous to traflSe. The House of Lords held that 
the appellants were liable on the ground that they were guilty of misfeasance in throw- 
ing open the road when it was not fit for trafi&c, and that such misfeasance was 
the cause of the accident (Shoreditch Corporation v. Bull (1904), 68 J. P. 415 ; 90 L. T. 

210 ; 26 Digest 412, 1320), semble, the capacity in which the appellants were acting 
was immaterial (ibidJ). See especially the speech of Lord Halsbuby in this osse, 
and the interpretation put upon, it by the Court of Appeal in Dawson d? Co. v. 

BinfUy U. B. C., [1911] 2 H. B. 149 ; 75 J. R 289 ; 26 Digest 407, 1286 ; and 
Newsome v. Dartcm U. D. C., [1938] 3 Ah E. R. 93 ; 102 J. R 409 ; Digest Supp. ; 
and see also SmaU v. FerToanagh C. C. (1914), 78 J. P. N. 366, and Warren v. Bevon 
Q. €. (1915), L. T. Journal, Rebruary 20th, where in an action in a county court the 
defendants were held to be liable for an accident caused by throwing open a road 
for traffic after tar spraying, before the surface of such road was in a condition to 
receive the traffic. 

In Parkinson v. W. B. County Council (1922), 20 L. G. B. 308 ; 26 Digest 409, 

1298, the defendants were also held liable for damages due to a road being prematurely 
toown open to traffic after repairs not fully completed. 

la Ryan v. Tipperary C. G., [1912] 2 L R. 392, the defendants w^ repmring 
oee half of a road and had left the otb«* half op^ for traffic. The plaintiff, driving 
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Note to along tMs other half, collided with a large stone lying close to the grass margin 
Section 144*. opposite to the steam roller. The jury negatiTcd contributory negligence. It was 

held that the act of the council in interfering with the road imposed on them the 

obligation of taking care that the portion left open for use was reasonably fit and 
safe, and that, the jury having found them to have been negligent in not remoYing 
the stone, they were liable in damages. See Walsh v. Mayo C. 0, (1905), 39 Ir. L. T. 
189, as to the respective liabilities of a comity and district council in connection 
with the repair of a bridge. A plaintiff driving at night along a street in the de- 
fendants’ district, drove over the edge of a ravine at the end of it. He alleged that the 
defendants were guilty of negligence in so laying out the street that it terminated 
in a ravine, without providing posts and fencing or placing a watchman or lights 
at the spot to give warning, and also that they had set a trap by reason that the 
lights in the street were in line with a lamp in W. street on the opposite side of the 
ravine so as to give the impression that the street was continuous. The road in 
question was dedicated to the public many years ago, and it was made up by the 
defendants as a street in the year 1903. The jury found that the street was dangerous ; 
that the unfenced ravine was a trap ; that when they made it up and opened it to 
the public as a street the defendants took no sufficient care to warn the public of the 
danger ; that the public were invited by them to pass along the street as if it was 
continuous to W. street; and that the plaintiff was not guilty of contrihutory 
negligence. It was held that as the defendants knew of the existence of the ravine, 
their leaving the road with a trap in it known to them and hidden from persona 
using the road at night was an actionable wrong and a breach of their duty to take 
reasonable care, assuming such a duty existed ; that the defendants having made 
np the road, their omission to fence was not mere nonfeasance but misfeasance ; 
that although when a road is dedicated bb a highway, the public, or the road authority, 
take it as it is with all its defects, yet if a road authority undertake a duty with regard 
to it and make it up and open it to the pubHc as a made-up street they must exercise 
due care and have due regard to the safety of those who will use it ; and that the 
defendants, having exercised their powers, as the jury thought, negligently in such 
a way as to leave a hidden trap for persons passing along the road at night, exposing 
them to unnecessary and avoidable danger, were liable to the plaintiff. It was held, 
further, that the defendants having undertaken to light the street, and having 
done so negligently and inadequately, were also liable on this ground {McCleUavd v, 
Manchester Cor^oratim, [1912] 1 K. B. 118 ; 76 J. P. 21 ; 26 Digest 404, 1270). 
This was a judgment of Lush, J., and in Mml v. Croydon Corporation (1918), 82 
J. P. 283 ; 16 L. G. B. 595 ; 26 Digest 4:01, 1260, certain passages in that judgment 
are explained by that same judge. La that case the plaintiff suffered damages ffom 
an accident caused by the swelling and bulging of the wood paving of a carriageway 
which caused the road surface to rise above its normal level. It was held that no 
distinction can be drawn between neglect to repair a road out of repair through 
ordinary wear and tear and neglect to repair a road in disrepair caused by the surface 
rising above its ordinary level. In Thompson v. Bradford Corporation and TmsU^ 
[1915] 3 K. B. 13 ; 79 J. P. 364 ; 26 Digest 406, 1273, the decision in McClelland v. 
Manchester Corporation was followed. There the defendants were altering a street 
by throwing the footpath into the carriageway, and to do this it was necessary to 
remove a telegraph pole which existed on the footpath. The removal of the pole was 
done by the Post Office authorities, and in filling in the hole they did their work 
negligently, with the result that the plaintiff’s steam wagon passing along the high- 
way a few days later sank into the- hole and the wagon was considerably damaged. 
It was held that both defendants were liable, the corporation upon the ground that 
they were altering the character of part of an old road (ie., in effect making a new 
road), and their duty was to so make it that when they threw it open, for public use 
it should be reasonably safe for the purpose for which it was intended to be used} 
the Post Office authorities upon the ground that having done, perhaps voluntarily, a 
piece of work, they did it negligently. Baldmn^s, Ltd. v. Halifax Corporation (1916), 
80 J. P. 357 ; 14 L. G. R. 787 ; 26 Digest 407, 1239, was a case of damage by flooding 
plaintiffe’ mil l s during a short period of excseptionally heavy rainfall In 
1867 the defendants obtained statutory powers to construct a road up a very stee^^ 
and hi^ l»nk along the base of which runs a stream upon which the plaintiffs’ milk 
are mhiated. To the gradients the plan of the road is necessarily zig-zag in 



Highways, 


4355 


form. On the surface of the hill, especially on the lower slopes, there was a large Note to 
amount of disintegrated shale caused by weathering and rain storms over a long Section 144. 

period. The road was drained by a channel with catchpits at intervals discharging into 

an earthenware pipe sewer. The road planned and constructed in this way formed a 
catchwater which drained practically the whole of the hillside. During a very heaw 
rainstorm water and vast quantities of shale flowed over the road into the vallev 
beneath and flooded the plaintifl’s mills. It was held, on the ground of misfeasance, 
and not mere nonfeasance, that the defendants w^ere liable, and that thev had failed 
to exercise reasonable care in the construction and maintenance of the undertaking 

A local authority in executing worlds for the purpose of carrying a highway over a 
ravine in order to link it up with another highway on the opposite side of a ravine 
pulled down an old wall at the termination of a road and constructed a contractor's road 
from the point formerly occupied by the wall in the direction of the highway on the 
opposite side of the ravine, this contractor’s road terminated in a sharp declivitv 
and a fence was erected across this road. The fence was not lighted and bore no 
warning signs. The plaintiS driving along the road, misled by the lights on the other 
side of the ravine into thinking the road was continuous, and not seeing the fence 
until too late, crashed through the fence and into the ravine. In an action for damages 
for negligence it was held that there being an invitation to the plaintiff to pass 
along the road, he was an invitee and it was therefore incumbent upon the authority 
to take proper steps to warn the public and prevent danger and that the failure so 
to do rendered them liable in damages {Oldham v. Sheffield Corpn, (1927), 91 J. P. 

69; 43 T. L. E. 222 ; Digest Supp.). Cf. ColesMll v. Manchester Corpn., [1928] 

1 K. B. 776 ; 92 J. P. 37 ; Digest Supp. Where a highway authority in widening a 
road cut away part of a bank in such a way as to affect the stability of a tree standing 
on private ground at the summit of the hank, so that the dangerous character of the 
tree was obvious from the highway, the local authority were held liable in damages 
for injuries caused to the occupants of a motor coach passing along the highway upon 
whom the tree fell {Machie v. Western District Gcmmittee of DunibartonsMre County 
Gmncil (1927), 91 J. P. 158). As to the liability of the owner of a tree which fell 
across a highway and caused injurv to passengers, see 21'oble v. Harrison, [1926] 

2 K. B. 332 ; 90 J. P. 188 ; 38 Digest 189, 316. 

In Breen v. Tyrone G. C, (1908), 42 Ir. L. T. 250, an authority who had repaired 
the planking of a bridge with a defective board were held liable in respect of injuries 
to a horse, beneath which the board gave way. To lay a deep layer of broken stone 
across the full width of a road for a considerable distance, instead of rolling it in as 
the work proceeds, may amount to misfeasance {T':r ranee v. Ilford U. D, C. (1909), 

73 J. P. 225 ; 25 T. L. E. 355 ; 26 Digest 405, 1213). So, too, though to leave 
unfilled a hole which has appeared in a road is only nonfeasance, to fill it with 
improper material apparently, but not reaUy, solid, may be naisfeasance [Meeling v* 

St Mary, Hewmgton {Vestry) (1893), 10 T. L. R. 54). 

An action was brought against a corporation to recover damages for injury sus- 
tained in consequence of the defendants negligently placing certain pitch or tar on 
a road, and negligently allowing the same to remain for an unreasonable time, whereby 
the road became uneven and dangerous. The plaintiff’s mare had slipped on a pool 
of pitch or tar, which had, in consequence of hot weather, oozed up between the setts 
of wood or stone from the asphalte beneath. The road had been constructed a long 
time before the accident. A county court judge held that there was no evidence of 
misfeasance. It was held, on appeal, that as no evidence was given before him that 
the road had been improperly constructed, he was right in concluding that the 
accident did not arise from the misfeasance of the defendants (HdHotvay v. Birmingham. 

Corporation (1905), 69 J. P. 358 ; 3 L. O. B. 878 ; 26 Digest 401, 1266). In con- 
nection with the subject of wood paving the following decision as to the rights of 
adjoining owners may be noticed. A tramway company’s special Act provided that 
the company should pave a certain road with wood ; and they paved it with soft 
wood creosoted. There was another kind of wood paving consisting of hard wood 
blocks ; but the company considered the creosoted wood more suitable to the locality. 

Bust and fumes &om the creosoted wood caused damage to the plants in a market 
garden adjoining the road. It was held that the laying of creosoted wood blocks 
was a non-natural user of the land, and that the company were liable for the damage 
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Note to caused thereby to the market garden. As there were two kinds of wood paving ai 

Section 144. the company had laid that kind which caused damage, they were not protected I 

their special Act {West v. Bristol Tramways Go., Ltd., [1908] 2 K. B. 14 ; 72 J. ; 

243 ; 36 Digest 194, 356). In Bell v. GhesJiam U. B. C., [1921] 3 K. B. 427; i 
J. P. 186 ; 26 Digest 408, 1290, the drainage from the surface of a road was rendere 
impure by the tarspraying of the road surface. The drainage passed through a dra 
and flowed into and damaged certain watercress beds of the plaintifE. It was he' 
that the defendants had power to spray the road, but that they could not justify tl 
damage to the plaintifE without showing that it was a necessary consequence of tl 
exercise of the power. 

In Hicholson v. JSowthern Rail. Go. a^id Button and Cheam U. D. G., [1935] 1 K. ] 
658 ; 99 J. P. 141 ; Digest Supp., where, in consequence of a highway having bee 
made up by the highway authority, the level of unfenced adjoining land was lowere 
so as to cause a dangerous drop from the edge or kerb of the reconstructed highwa; 
a pedestrian who slipped from the highway on to the land and was injured was he! 
entitled to recover from the highway authority but not from the owners of the lan( 

A vestry, acting as a sewer authority, laid down a new sewer, and their contractc 
in so doing, laid bare a wrought-iron service water-pipe, about two and a half fe< 
below the surface. The surveyor of the vestry knew that the pipe was old an 
rusty, and likely, therefore, to become leaky. In filling in the trench some cla 
was put round the pipe, but not in such quantity or manner as to prevent it froi 
leaking. A few months afterwards the pipe leaked, and the surroundiug clay an 
earth, being thereby moistened, gave way under a van which the plaintiff was drii 
ing, and the van being overturned, the plaintiff was seriously injured. It was hel 
that the vestry knew, or ought to have known, the character and condition of tb 
pipe at the time when it was laid bare, and consequently were liable for negligenc 
in not having taken special precautions against its leaking thereafter (Gox v. Faddim 
ton Vestry^ (1891), 64 L. T. 566 ; 26 Digest 41 1, 1315) . On the other hand an authorit 
are not liable where some individual, not acting as their agent, interferes with 
highway in laying a drain. 0., the owner of certain cottages in a highway, receive 
a notice from the defendants requiring him to connect them with the main sewei 
In compliance therewith he dug a trench in the road and made the connection to th 
satisfaction of the defendants’ surveyor, and he then filled up the trench. The so, 
afterwards subsided, and the subsidence caused an accident to the plaintiff whil 
driving in a pony cart. The defendants were both the sewer authority and th 
highway authority ; — Held, that the defendants were not liable as the sewer authoritj 
on the ground that the notice did not constitute 0. their agent, nor as the highwa; 
authority, on the ground that no action would lie against a local board for persona 
injuries arising from the non-repair of a highway (Steel v. Dafiford L. B. (189i; 
60 L. J. Q. B. 256 ; 26 Digest 399, 1249). 

It has been held to be nonfeasance only, and therefore not actionable, to alloi 
the surface of a path to slip dowu into adjoining premises wdth the result that th 
path becomes dangerous {Short v. Hammersmith Borouyh Cowncil (1910), 75 J. I 
82 ; 104 L. T. 70 ; 26 Digest 401, 1257) ; to fail to clean out a highway drain int 
which roadside grips ” &icharge {Irving v. Carlisle R. D. G. (1907), 71 J. P. 212 
5L. Gr. E. 776 ; 26 Digest 403, 1265) ; to fail to remove overgrowing grass from sue] 
grips (Masters v. Hamy^Mre G. G. (1915), 79 J. P. 493 ; 13 L. G. R. 879 ; 26 Diges 
404, 1266) ; to fail to lop trees overhanging from an adjoining park owned by th 
authority {Tregdlas v. London G. C. (1897), 14 T. L. E. 55 ; 26 Digest 403, 1284] 
qf. Triiider v. G. W, Ry. Co. (1919), 35 T. L. R. 291 ; Digest Supp., and Simon v 
L. G. 0. Go. (1907), 23 T. L. B. 463 ; 8 Digest 74, 502. 

So, too, an authority are not liable for merely omitting to fence a dangerou 
ditch by the side of a highway {WUson v. Halifax Corporation (1868), L. B. 3 Ex 
114 ; 32 J. P. 230 ; 38 Digest 34, 203). Where, however, a council pulled down ) 
fence erected to guard a ditch by the side of the road, and had not replaced it, b 
that the place was dangerous in times of flood, and at such a time a man drivmj 
alcmg “the road at night drove into the ditch and was drowned, it was held that th 
dmtanct eouncdl, in an action against them under Patal Accidents Act, 1846 (Ixm 
CSampbell’s Act) (12 Ealsbury’s Statutes 335), were liable as for an act of misfeasanc 
(Whyler v. Bingham M. D. G., [1901] 1 E. B. 45 ; 64 J. P. 771 ; 26 Digest 389, 118S] 
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In Skiltm v. Epsom and Ewell U. JD. G., [1937] 1 K. B. 112 ; [1936] 2 All E. R. Note to 
50 ; 100 J. P. 231 ; Digest Supp., ’prhere a cyclist was injured in a public Mgbway Section 14^4. 

by a flying stud dislodged by a car, the stud ha-ving been placed in the highway by 

the highway authority under the Road Trafdc Act, 1930 (23 Halsbury’s Statutes 
607), for traffic regulation purposes and having subsequently worked loose, it was 
held that assuming, but without deciding, that the stud was physically part of the 
highway, the plaintiff could still recover against the highway authority because the 
stud was not brought on to the highway as part of the highway naaintenance hut 
for purposes of traffic direction, and the placing of it in such a manner that it became 
defective amounted to the placing of a nuisance on the highway. 

A corporation, who were the highway and lighting authority, erected a post in the 
centre of a footpath at the entrance thereto, to prevent cattle straying up the path, 
and near the post they placed a lamp, which they were in the habit of lighting at 
nights. The plaintiff was passing along the footpath at night, when the lamp was 
not lighted, and in consequence of the darkness came against the post, and was 
injured. It was held that an action lay {Lamhy v. East Eetford {Mayor ^ etc, of) 

( 1891), 55 J. P. 133 ; 26 Digest 390, 1171). See also Knight v. Sheffield Corporal ion, 
post, p. 444S. The same thing has been held of an unilluminated bollard on a tram 
refuge (Folkinghorn v. Lamheth Corporation, [1938] 1 All E. R. 339 ; 102 J. P. 131 ; 

Digest Supp.), and an unilluminated post on a towing path {Attorney-General v. Wilcox, 

[1938] Ch. 934 ; [1938] 3 AQ E. R. 367 ; Digest Supp.). imd as to unlit or misleading 
lamps, see also Thurroll v. St. George’s, Hanover Square, cited on p. 4358, post ; 

Donaldson v. Woolwich Corporation (1911), 74 J. P. Si. 27, and McClelland v. Man- 
chester Corporation, and Oldham v. Sheffield Corporation, cited on pp. 4354, 4355, ante. 

Por cases arising out of reduced lights under wartime restrictions, see note {a) to 
s. 161 at p. 4448, post. 

A railway bridge spanned a road in the defendants* district. After the erection 
of the bridge the road was dedicated to the public, audit subsequently became 
vested in the defendants. At the time of detfioation the road was higher at the 
entrance of the bridge than at the exit, and the road continued in a similar state 
up to the commencement of the action. The plaintiff, whilst driving under the 
bridge, met with an accident, his head coming in contact with the bridge in conse- 
quence of the road being higher at that part. In an action by him against the 
defendants for damages for injuries sustamed, it was held that as the road was 
dedicated subject to this obstimction, the action could not be maintained (Warner v. 

Wandsworth JHstnct Board of Works (1889), 53 J. P. 471 ; 26 Digest 444, 1616). See 
on the same point, Fisher v. Drowse (1862), 2 B. & S. 770; 26 J. P. 613; 

26 Digest 265, 66. Where, however, in repairing a road under a bridge a 
ridge was improperly left in the surface, a driver, whose head was thereby brought 
into contact with the bridge, recover^ damages against the authority (Hill v. 

Tottenham U. D. C. (1898), 79 L. T. 495 ; 15 T. L. R. 53 ; 26 Digest 404, 1268). 

In Drachley v. Midland By. Go. (1916), 80 J. P. 369 ; 14 L. G- R. 632 ; 26 Digest 
302, SB6, a railway company had voluntarily constructed a footbridge close to a 
station to supplement a level crossing. Although the footbridge was largely used 
by passengers to and firom the station it did not connect different parts of the station, 
but had direct connection with the highway and was used as part of the same with- 
out interruption. In using the steps to the bridge at a time when snow had fallen, 
the plaintiff fell and sustained injuries. It was held that the footbrid^ had been 
dedicated to the public and that the defendants were under no duty to persons using 
it to mamtain and cleanse it or clear away the snow. On this question, reference 
should now be made to the Rights of Way Act, 1932 (26 Halsbury’s Statutes 191), 
and the eases decided thereunder, post. 

An authority who had erected a drinking fountain in a highway were held liable 
for injuries caused by the fall of a stone displaced by a sightseer climbing thereon 
{McLougfdtn v. Warrington- Corporation (1910), 75 J. P, 57 ; 36 Digest 51, SIS). 

A householder, stepping out firom his fiont door, put his foot on a piece of sand- 
stone lying on the pavement and fell. Evidence was given that a heap of sandstone 
had been tipped by the defendants’ servants in the roadway close to the kerb in front 
of the plainilff ’s house, and that subsequently several stones were seen on the pave- 
ment. There was no barrier between Ihe km:b and the stones. The plaintiff having 

P.H. — voi.. IV. S 
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been nonsuited, it was held that the nonsuit was wrong, for there was some evidence 
that the piece of sandstone was on the pavement by the action of the defendants’ 
servants {GmJd v. jBirkenhecd Corporation (1909), 74 J. P. 105 ; 26 Digest 409, 1295), 
See also as to liability for obstacles left on a highway, cases in the succeeding para- 
graphs as to acts of contractors. 

In Taylor v. GreenhalgJi (1874), L. E. 9 Q. B. 487 ; 38 J. P. 599 ; (1876), 24 W. R, 
311; 26 Digest 409, 1302, and Pendlehury v. Oreenhalgh (1875), 1 Q. E. D. 36; 
40 jr. P. 36 ; 26 Digest 410, 1303, two cases arising out of one accident, it appeared 
that the defendant in each was a parish surveyor of highways appointed by the 
vestry at a salary. Ey a resolution of the committee of management it was ordered 
that a part of a road should be raised, and that the defendant should employ men to 
do it. He contracted with G. to do the work at so much per yard, the vestry finding 
the materials, but G. employing his own men. During the progress of the work 
one-half of the width of the road was raised first, and the other half left temporarily 
about a foot lower. No fence or light was put up to warn persons using the road, 
and the plaintiffs, driving at night, were upset and injured. The defendant had not 
personally interfered in doing the work, or in directing the road to be left as it was ; 
and it was held by the Court of Queen’s Bench that he was not liable to the plaintiffs 
either at common law, or by reason of the Highway Act, 1835, s. 56 (9 Halshmy’s 
Statutes 76), the court holding that the persons whose negligence caused the accident 
were not servants of the defendant so as to bring him within foreman v. Canterhiry 
(Mayor of), ante, p. 4353. But the Court of Appeal, taking a different view of the 
facts rather than of the law, directed judgment to be entered in each case for the 
plaintiffs. They did not decide whether the defendant would have been liable for 
his contractor’s negligence, if he had employed him to do everything that was neces- 
sary ; but they pointed out that, for the safety of the public, it was necessary that 
the work while in progress should be fenced and lighted at night, and that the 
defendant had only contracted for labour ; therefore the duty of fencing and lighting 
remained on him, and he was responsible for negligence in performing this duty, 
whereby the damage was caused. 

In Heid v. Darlingtcn Highvxty Board (1877), 41 J. P. 581 ; 26 Digest 410, 1306, a 
highway board finding that the wall of a bridge needed repair, instructed their 
surveyor to employ S., a contractor, to do the work. S. thereupon, by his servants, 
did the work, and the surveyor did not interfere. In the course of the work, S.’s 
servants left stones in the highway, which were not lighted at night, and R. drove 
into them, and was injured. It was held that there was no evidence upon which 
the board or its surveyor could be held liable for the injury to R. As to the liability 
of the contractor in such a case, see Blake v. Thirst (1863), 2 H. & 0. 20 ; 34 Digest 
160, 1258, which may be compared with the previous case of Overfcm v. Freeman 
(1852), 11 C. B. 867 ; 26 Digest 410, 1309. 

A highway board directed a heap of stones to be placed on the side of a road, at 
a place which was used as a depdt for stones used in repairing. The carter, in placing 
the stones there, allowed them to project a few inches on to the road. A person 
driving along the road at night, drove against the heap and met his death. His 
widow and children thereupon brought an action under Fatal Accidents Act, 1846 
(Lord Campbell’s Act) (12 Halsbury’s Statutes 335) against the board. It was held 
that, inasmuch as the carter was really a servant of the defendants, and not a 
contractor, they were liable (Tncher v. Axhridge Higltmy Board (1888), 53 J. P. 87 ; 
5 T. L. Rr. 26 ; 26 Digest 409, 1296), 

For cases in which a highway authority was held not liable for injuries suffered by 
children in pla 3 ?ing on materials deposited on a road for the purpose of road improve- 
ments, see Liddle v. Forth Riding of JorJcsUre O.G., [1934] 2 £. B. IGl ; 98 J. P. 319 ; 
Digest Supp., and Morley v. Staffordshire G, G., [1939] 4 All E. R. 92 ; Digest Supp. 

A metropolitan vestry caused a heap of sand to be laid in a street near a gas lamp 
which was lighted under contract by a gas company. The lamp, by accident, was 
not lighted one night, and the plaintiff drove into the heap and sustained injury. 
It was tetft to the jury to say whether the leaving of the heap nnlighted was negligence, 
and the Jury awarded damages {Tkurrold v. St 0€orge% Hanover Square^ TimeSj 
Deoember 7th, 1898). 

A gas company, in the repair of mains in a highway, placed afire pail on which was 
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a ladle containing molten lead on tmenclosed land adjacent to a highway. A passer-by Note to 
accidentally knocked over the fire pail at a time when the same was unattended and Seotion 144* 

onguarded, and the plaintiff, a young child, was injured by the molten lead. It was 

held that the gas company was liable on the ground that what they were doing was 
dangerous unless precautions were taken to guard persons using the highway from 
the danger. (Crane v. Smith Suburham Qm Co., [1916] 1 K. B. 33 ; 80 J. P. 51 ; 

26 Digest 436, 1539). 

But where a motor lorrv^ laden with bales of cotton caught fire on a highway, 
without any default on the part of the driwer who did all that he could to put the 
fire out and telephoned for the fire brigade, it was held that he could not he convicted 
under s. 72 of the Highway Act, 1835 (9 Halshury’s Statutes 86), for causing damage 
to the highway (Tunnidiffe w. Pickup, [1939] 3 All E. R. 297 ; Digest Supp.). 

The rule deducible from the more recent decisions (see notes to s. 265, post, p. 4494) 
appears to he that where a contractor is employed to do work which will necessarily 
entail danger to the public unless proper precautions are taken, the authority employ- 
ing him will be responsible if he fails to take such precautions, e,g., if he leaves the 
road improperly made up in ridges (Hill v. Tottenhan U. D, C. (1898), 79 L. T. 495 ; 

26 Digest 404, 1268), or does not properly fill in and ram trenches (Of'ap v. Pullen 
(1864), 5 B. & S. 970 ; 29 J. P. 69 ; 34 Digest 165, 12/9 ; Thompson v. Bradford 
Corporation, ante, p. 4354), or negligently breaks pipes laid in the road (Hardaker v. 

Idle U. D. C., [1896] 1 Q. B. 335 ; 60 J. P. 196 ; 34 Digest 161, 1255), or leaves 
stones or material unguarded and unlighted on the highway {Penny v. Wimbledon 
V. D. 0., [1899] 2 Q. B. 72 ; 63 J. P. 406 ; 26 Digest 410, 1308 ; ClemenU y. Tyrone 
C. C., [1905] 2 L R. 542 ; Lancaster v. West Ram L. B. (1886), 2 T. L. R. 820 ; and 
see also Pinn v. Bew (1916), 32 T. L. R. 451 ; 34 Digest 162, 1268. And cf. Wilson 
V. Hodgson/ s Kingston Brewery Co. (1915), 80 J. P. 39 ; 32 T. L. R. 60 ; 26 Digest 
418, 1368, and Kimher y. Gus Light and Coke Go., [1918] 1 K. B. 439 ; 82 J. P. 125 ; 

36 Digest 18, 83). On the other hand, for mere casual or collateral negligence of a 
contractor’s labourer, e.g., leaying a tool on the road, the authority are probably 
not liable (Penny y. Wimbledon U. JD. G., supra, per A. L. Smtth, L.J.). 

As to the distinction between a contractor and servant, see farther, Steel v, S. E* 

Bail Co. (1855), 16 0. B. 550 ; 34 Digest 31, 87 ; Eeedie v. L. S N. W. BaU. Go- 
(1849), 4 Ex. 244 ; 34 Digest 27, 56 ; Holliday v. Rational Telephone Co., [1899] 2 
Q. B. 392 ; 34 Digest 163, 1271. 

As to the liability of an authority for the acts of a licensee reference may be made 
to Gilbert v. Trinity House Corporation (1886), 17 Q. B. D. 795 ; 38 Digest 39, 260. 

They are not responsible for those of a person acting under independent statutory 
powers unless they are bound to supervise the work {Barham v. Ipswich Dock Com- 
mtssicmrs (1885), 54 L. T. 23 ; 34 Digest 166, 1290 ; Steel v. Hartford L. B., ante, 
p. 4356 ; Burrous v. City of London Setoer Commissioners (1888), 4 T. L. R, 262 ; 

26 Digest 401, 1258). 

A cart was damaged through contact with a heap of stones which had been allowed Penahy fat 
to remain after nightfall on a highway. The stones had been laid there by a carter obstruction, 
who acted under the orders of a person to whom the surveyor of a local board had 
given general directions as to repairing the road ; but the surveyor did not himself 
know that the stones had been laid on the road. It was held that the facts did not 
show any evidence of an offence by the surveyor within the meaning of the Highway 
Act, 1835, s. 56 (9 Halsbury’s Statutes 76) (Eardcastle y. BieJby, [1892] 1 Q. B. 709 ; 

56 J. P. 549 ; 26 Digest 413, 1327). It. seems to have been assumed in this case that 
the section would apply to a surveyor of a highway authority ; but such is apparently 
not the case, the authority being themselves surveyors of highways within the 
meaning of the section. See B. v. Bradford, [1908] 1 EL B. 365 ; 72 J. P. 61 ; 26 
Digest 356, 819. 

Although a district council are not Hahle for injuries sustained in consequence Liability ol 
of their nonfeasance as surveyors of highways, there are cases where, by reason council as 
of their acting in other capacities, they may be liable for some negligent omission autho- 
which occasions injury to persons using the highway. In or» case, as the plaintiff 
was riding along a highway, tinder which was a sewer, his horse trod on a grid or 
grating, put there to drain the surface water off the highway into the sewer. The 
grid being in a defective state, gave way, and the horse's leg was injured. The 
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Note to plaintiff sued the local board, who were surveyors of the highways under the P. H. A., 
Section 144. 1848, ss. 68, 117, and in whom the sewers were vested by ss. 43, 45 of the same Act 

It was held that, though the defendants were not liable as surveyors of the highways, 

they were liable as owners of the sewer, of which the grid formed part, for negligence 
in not keeping the grid in a proper state (WAik v. Tivndley Zr, (1875), L. R. 10 Q. B. 
219 ; 39 JT. P. 533 ; 26 Digest 412, 1522). In another case, the defendants, who 
were the highway and the sewer authority, employed a contractor to constnict a 
sewer under a highway within their district. The contractor dug a trench, which he 
afterwards filled in with earth, and the roadway was apparently made good. The 
work was done under the directions and to the satisfaction of the defendants’ 
surveyor. Some months later a subsidence of the soil in the trench took place, 
without any assignable cause, leaving the road apparently sound. The plaintiff’s 
horse, in consequence of the surface giving way, fell into the trench and was injured. 
It was held that there was evidence that the work of filling in the trench had been 
negligently and improperly done ; that the defendants were liable as the sewer 
authority, and, perhaps, also as the highway authority (the latter liability apparently 
depending on the negligence of the defendants’ surveyor, as in Femdl^nry v. Qrem- 
halgh, ante, p. 4353) {Smith v. West Derby L. P. (1878), 3 C. P. D. 423 ; 42 J. P. 615 ; 
26 Digest 411, 1317), As to the liability of the contractor in such a case, see Hyam 
V. Webster (1868), L. E. 4 Q. B. 138 ; 26 Digest 460, 1761. All, or nearly all, of the 
cases on the subject were reviewed in Borough of Bathurst v. Macpherson (1879), 4 
App. Cas. 256 ; 43 J. P. 827 ; 26 Digest 405, 1274, where a small municipality 
in New South Wales were held by the Privy Council to he liable for an accident 
caused hy a defective drain, the neglect to repair which had led to the falling away 
of the brickwork and the consequent formation of a dangerous hole in the road. 
The governing fact in this case was that the conduct complained of was, in view of 
the Privy Council, misfeasance (per Lord Hobhotjse in Municipality of Picim 
V. Geldert, [1893] A. C., at p. 531 ; 26 Digest 400, 1252 ; and see Sydney Municipal 
Council V. Bourke, ante, p. 4353, and Andrews v. Merton Mord&n TJ. D. C. (1921), 
L. J. C. C. R. 50 ; 43 M. C. C. 194 (a county court case). In such cases, however, 
it is necessary for the plaintiff to prove that there has been negligence on the part 
of the authority (Lambert v. Lowestoft Corporation, [1901] 1 K. B. 590 ; 65 J. P. 
326 ; 26 Digest 411, 1316). As to what amounts to proof of negligence when a sewer 
has given way and caused a subsidence, see ibid, and Hart v. St. MarylAbone Borough 
Council (1912), 76 J. P. 257 ; 10 L. Q. E. 502 ; 41 Digest 26, 206. 

The predecessors of a district council in 1893 constructed a sewer with manholes 
under a mam road repairable by the county. In 1906 the cover of one of the man- 
holes projected above the granite setts surrounding it, and the setts projected above 
the surrounding surface of the roadway. The plaintiff when cycling was upset by 
the manhole, and he sued the council The j ury found that the manhole was defective 
and was the cause of the accident, and that the defects in the manhole were due to 
improper construction. The Court of Appeal held that there was no evidence of 
improper construction m the first instance, but ordered a new trial as to whether 
there had been negligence in maintaining the manhole {Winslows v. Bushey TJ. D. 0. 
(1908), 72 J. P. 259 ; 26 Digest 411, 1314). 

In Papworth v. Battersea Borough Council, [1916] 1 K. B. 583 ; 80 J. P. 177 ; 
26 Digest 412, 1319, a local authority had pav^ and made up a road in 1883. For 
the purpose of canying away the surface water they had constructed a gully near 
the side of the road covered with a gratuig, but the grating and its firamework caused 
a considerable depression in the road. The work however was done with due care 
and skill and in accordance with the usual method at the time. In June, 1912, the 
plain t i ff , whilst cycling along the road and passing over the grating, owing to the 
excessive depression was thrown j&om her bicycle and sustained injuries. The jury 
found that the depression was dangerous to a careful cyclist, but that the local 
authority were not negligent in not having discovered the defect. It was held that 
as the local authority in the execution of their statutory powers had exercised due 
care and sMIl in the original constaruction of the grating and as they were not negligent 
in not having diaeovered the danger, they were not liable though the work turned 
out subsequently to he dangerous. 

In Beiosome v. Dartcn U. D. C,, [1938] 3 All 1. B. 93 ; 102 J. P. 409 ; Digest. 
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Supp., the local sanitary authority who were also the local highway authority made 

a trench in a highway for the purpose of executing certain drainage work. Three Section 144*. 

years after filling in, a depression formed, and it was found by a jury that, although 

the original work was executed without negligence, the highway had become 

dangerous due to the work of the defendants* The defendants in their capacity as 

local sanitary authority were accordingly held liable to a passenger who was injured 

through the defect in the highway. 

TMaere the local authority had placed studs in the road to mark the centre line for 
directing trafdc, they were held liable for damage caused bv a defective stud {SJdlf^yi 
y. Epsom d? Ewell l\ D, C., [1937] 1 K. B. 112 ; [1936] 2 AU E. R. 50 ; 100 J. P. 

231; Digest Supp.). 

White V. Bindley L. B., ante, p. 4360, was approved in BtocA-nzure y. Vestry of Mile 
End OU Town (1882), 9 Q* B. D. 451 ; 47 J. P. 52 ; 26 Digest 399, In that 

case a water meter, the property of a water company, and used for measuring the 
water supplied by them to the defendants, the vestry of a metropolitan parish, for 
watering the streets, was placed by the defendants in a box of theirs sunk in the 
footway of one of the streets, and covered with an iron flap. The defendants were 
surveyors of highways under the Metropolis Management Act, 1855, s. 95, and were 
by s. 116 (11 !^lsbury’s Statutes 914) authorised to cause the streets in their parish 
to be watered- The plaintiff while walking along the street stepped on to the iron 
flap, and by reason of its having worn smooth and dangerous, he fell and was injured. 

It was held that although the defendants might not as surveyors of highways be 
liable for negligence in not keeping the fl^p in a proper state, they were liable in 
their capacity as the authority for watering the street, in which capacity they had 
placed the flap there. Where it is the duty of the consumer to maintain the necessary 
apparatus of water supply he is prima facie liable if damage ensues arising out of its 
di^epair, thus in Misty, Metropolitan Water Board (1915), 79 J. P. 495 ; 13 L. G. R. 

874 ; 26 Digest 418, 137B, the cover of a meter pit in the pavement was held to be 
part of the apparatus, and therefore the consumer was prima facie liable. In another 
case the iron cover of a valve connected with a water main was properly fixed in a 
highway by the defendants, hut in consequence of the ordinary wearing away of the 
highway, the valve cover projected an inch above it. The plaintiff’s horse stumbled 
over the valve cover and was hurt. In action against the defendants, who were 
both the water authority and the highway authority, for the injury to the horse, it 
was held that it was the duty of the defendants to make such arrangements that 
works under their care should not become a nuisance to the highway, and that the 
plaintiff was entitled to recover {Kent v. Worthing L, B. (1882), 10 Q. B. B. 118 ; 

47 J. P. 23 ; 26 Digest 410, 1312), The last-mentioned decision was, however, 
qu^tioned in Moore v. Lambeth Waiencorks Co. (1886), 7 Q. B. D. 462 ; 50 J. P. 756 ; 

Digest Supp., where it was held that a water company, authorised or required by Act 
of Parliament to maintain a water plug in a highway, is not liable in damages to a 
passer-hy who falls over the plug by reason of the road having worn away round it, 
the plug itself being in good order. The Court of Appeal intimated that perhaps 
Kent V. Worthing L, B. could be distinguished on the ground that the defendants 
were both highway authority and water authority, but that, if not, it could not he 
upheld. And it was expressly overruled by the G^urt of Appeal on precisely similar 
facts in Thompson v, Brighton {Mayor, etc. of); Oliver v. Horsham L. B,, [1894] 

1 Q. B. 332 ; 58 J* P. 297 ; 26 Digest 400, 1253. See, further, as to accidents due 
to water plugs, the cases coUected in notes to the Fire Brigades Act, 1938 (YoL V. and 
31 Halsbury’s Statutes 585). 

A local authority, under the powers of the P. H* A., 1848, required the defendant’s 
predecessor in title, together with other frontages, to do certain work on a street 
which had since become a highway, and on default being made, did the work them- 
selves and charged the expenses to the frontagers. The work included the laying 
of two sloping iron carriage plates over the gutter between the roadway and the foot- 
way to facilitate the passage of horses and carriages from the roadway to the stables 
of two of the houses, one of which now belonged to the defendant. The two carriage 
plates did not meet by a few inches, thus leaving a small hole into which the defendant 
stumbled. This hole was opposite the defendant’s house. In an action by the 
plaintiff against the defendant for damages for personal injuries, it was held that the 
earxiage plates formed part, of the highway, which was vested in the local authority. 
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and that the defendant was not liable {Jones v. Hew (1910), 74 J. P. 321 ; 79 I. 

K. B. 1030 ; 26 Digest 412, 1323). In Horridge v. MaUnson (1915), 79 J. p. 4 ^! 
84 L. J. K. B. 1294 ; 26 Digest 542, 2407, the defendant was the owner of a house 
abutting upon a street which had been made up and declared a public highway. In 
the lower part of the wall of the house there was an opening into a coal shoot, and 
the local authority, hy raising the level of the footpath, covered the lower portion 
of this opening. To admit of access thereto, however, they left an opening next the 
wall in the footpath and did not put any grating or cover over this opening. The 
plaintiff, whilst passing along the footpath, fell into this opening and sustained 
injuries. It was held that the defendant was not liable, the hole amounted to a 
nuisance but it was left by the local authority and the defendant could not be said 
to have permitted the continuance of the nuisance. In Daniel v. Richeit, CockereU 
& Co,, Ltd. (h Raymond, [1938] 2 K. B. 322 ; [1938] 2 All E. B, 631 j Digest Supp., 
the plaintiff, who was injured by falling through a cellar flap in the pavement which 
had been left open and unguarded during the delivery of coal, was held entitled to 
recover against both the coal merchant and the occupier of the premises. And see 
Wilson V. HodgsorCs Kingston Brewery Co. (1915), 80 J. P. 39 ; 85 L. J. K. B. 270 ; 
26 Digest 418, 1308. In that case the defendants were sued for damages for personal 
injuries to the plaintiff, w^ho, passing along a pavement adjoining the defendant’s 
premises, tripped over flaps to a cellar grating which had been negligently left open 
and fell into the cellar. The cellar grating was open to receive delivery of barrels of 
beer, which delivery being made by an independent contractor and not under the 
defendant’s orders, it was held that the defendants were not liable to the plaintiff. 

A corporation are liable for damages caused by non-repair of a road which they 
have agreed to repair under s. 29 of the Tramways Act, 1870, ante, p. 4283 [Eamtt 
V. KottingJiam Tramways Co. (1883), 12 Q. B. D. 16 ; 43 Digest 345, 43), Some 
doubt was cast upon that decision by the Court of Appeal in Steward v. North Metro- 
politan Tramways Co. (1886), 16 Q. B. D. 556 ; 50 J. P. 324 ; 38 Digest 136, 998, but 
this was removed hyMldred v. West Metropolitan Tramways Go., [1891] 2 Q. B. 398; 
55 J. P. 824 ; 43 Digest 345, 44, and Barnett r. Mayor, etc. oj Poplar, [1901] 2 K. B. 
319 J 43 Digest 345, 45. 

In B. V. Poole {Mayor, etc. of) (1887), 19 Q. B. D. 602 ; 52 J. P. 84 ; 26 Digest 376, 
1015 (where the earlier cases were discussed), an indictment against a municipal 
corporation for non-repair of a highway alleged that the highway was in decay, and 
that the corporation “ acting by the council as the sanitary authority for the urban 
district ” ought to repair and amend the same, etc,, but there was no allegation to 
show how the defendants were liable, nor did the indictment conclude ‘‘ against the 
form of the statute.” At the trial the judge intimated his willingness to make any 
amendment within his power, but no amendment was in fact made. After a verdict 
for the Crown, it was held : — ( 1 ) that the indictment was bad, and that the defen- 
dants were entitled to judgment non obstante veredicto ; ( 2 ) that even assuming the 
necessary amendments to be made, the defendants were entitled to judgment, there 
being nothing in the P. H. A., 1875, ante, p. 4331, to make the urban authority liable 
to indictment for non-repair in the same sense as that in which the parish or persons 
liable ratione tenures were liable. In a subseq^uent case, however, it was held that 
an indictment would lie under the Highways and locomotives (Amendment) Act, 
1878, s. 10, post, p. 4603, against an urban sanitary authority acting as the highway 
authority for non-repair of a highway, for the section in question provides a statutory 
mode of raising the question of the authority’s liability to repair (R. v. Wakefkld 
{Mayor, etc. of) (1888), 20 Q. B. D. 810 ; 52 J. P. 422 ; 26 Digest 385, 1140). In R. 
V. Morse, [1904] W. N. 114 ; 26 Digest 385, 1136, it was held that the procedure 
under s. 95 of the Highway Act, 1835 (9 Halshury’s Statutes 106), has not been 
impliedly repealed by Qie Highways and Locomotives (Amendment) Act, 1878, s. 10, 
and. aceordiogly a rule nisi for a certiorari, asked for on the ground that the proper 
parties to be indicted were a rural district council, whose funds were liable to bw 
the expense of the repairs, was discharged. In R. v. Shipley Parish Council (1897), 
61J. p. 488 ; 13 T. L. B. 486 ; 26 Digest 376, 1016, an endeavour was unsuccessfully 
made to indict a parish council for non-repair of a highway. 

For recent cases in which the indictment has been prepared against the inhabitants 
of a parish, see R. v. (Inhabitants) (1921), 85 J, P. 13”. 572 j Rt v. BiSsrica^ 
(Inhabitants) (1939), Times, June 17th- 
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An appeal lies to the Court of Appeal from a conviction on indictment at common Not© to 
law for non-repair of a highway and not to the Court of Criminal Appeal under Section 144. 

the Criminal Appeal Act, 1907 (4 Halsbury’s Statutes 725) (Supreme Court of 

Judicature (Consolidation) Act, 1925, s. 29 (4 Halsburr’s Statutes 160)). indict- 

Trustees l^ble under a local Act to repair a road were held not liable to be indicted 
for manslaughter for the death of a person in consequence of an accident caused by 
the non- repair of the road (iJ. v. Pcoock (1851), 17 Q. B. 34 ; 15 Digest 797, 8612). 

The plaintiffs, a local board, had preferred an indictment against the defendants « ^ * 

for interfering with a public road. At the trial of the indictment, an agreement 
for compromise was made between the solicitors, and sanctioned by the judge, and * 

it was gdterwards confirmed by a deed executed by the plaintiffs and defendants. 

By this deed the defendants covenanted to restore the road, which they had broken 
up, within seven years, and the plaintiffs covenanted that, 'when this had been done, 
they would consent to a verdict of “ not guilty ” on the indictment. The defendants 
having failed to restore the road, the plaintiffs sued them on their covenant, claiming 
specific performance and damages : — Held, that as the indictment was for a public 
injury, the agreement to consent to a verdict of “ not guilty ” was against public 
policy and illegal, and that the plaintiffs could not maintain an action on the defen- 
dants’ covenant. The court maintained the -view taken in Xefr v. Leeman (1846), 

9 Q. B. 371 ; 11 J. P. 38 ; 15 Digest 706, 7640 ; and refused to foUo'w the dictum of 
jAjycES, L.J,, in Fisher ct Co, v. Apcllinans Co. (1875), 10 Ch. App. 297, at p. 302 ; 

39 J, P. 564 ; 15 Digest 706, 7641 {WindhiU L, B, v. Vint (1890), 45 Ch. D. 351 ; 
i2 Digest 260, 2127). 

Where a local authority acting as surveyors of highways occasion damage to any Liab^ty fox 
person, they are not liable to compensate him under s. 308, post, p. 4515. In Burgess 
V. Nartkwich L. B. (1880), 6 Q. B. D. 264; 45 J. P. 256 ; 26 Digest 335, 661, it 
appeared that a highway had subsided owing to brine-pumping operations, and the 
houses abutting on it had subsided also. The surface of the road remained con- 
tinuous, so that trafiSc could still pass along it ; but a hollow was formed, and the 
road at its new level was liable to be flooded so as to render traffic impossible. The 
defendants placed materials on the road, so as to raise the surface at the point of 
the lowest subsidence about four feet higher than at the commencement of the work. 

The plaintiffs raised their houses simultaneously and claimed compensation for the 
expense of so doing. It was stated as a fact in the case that, having regard to 
the obstruction by floods, the raising of the road was reasonably necessary to put the 
road into a proper state for traffic ; hut excluding the consideration of floods, the 
raising to the extent described was not necessary to put the road into a proper state. 

It was held that, as the highway was vested in the defendants (s. 149, post, p. 4375), 
no action of trespass could have been maintained by the plaintiffs, even if more 
materials had been placed on the road than a surveyor of ffighways could justify ; 
that the plaintiffs had no right to have the road maintained at the level to which it 
accidentally and recently sank ; that the works of the defendants were not done 
‘*in exercise of any of the powers ” of the Act within s, SOS, post, p. 4515, which 
mean powers created by the Act, and not merely powers transferred by s. 144 from 
the surveyor to the local board, but were done, if not entirely in pursuance of their 
duty as surveyors of high'ways, at all events in exercise of such powers as surveyors 
of highways have ; and consequently that the plaintiffs were not entitled to com- 
pensation {cf. also Atherton, v. Cheshire C, G., post, p. 4382). The decisk>n in Burgess 
V. Horthioich L. B, seems to follow a dictum of Bbamwell, L.J., in Nfdter v. 

Accrington L, B,, post, p . 4383. In a later case a road had subsided, and was partially 
restored not long afterwards. The road having been again raised forty years later, 

BowKir, L.J., held that the burden of proof was upon the local board to show that 
they had simply restored the road to its original level, and in the absence of evidence, 
held that they were acting under the powers given by the P. H. A., 1875, and were 
liable to make compensation accordhigly (Pearsall v. Brxerley EiU L. B, (1883), 

11 Q. B. D. 735; 47 J. P. 628; affirmed (1884), 9 App. Gas. 595; 49 J. P. 84; 

11 Digest 292, 2209), and see also Eochford v. Essex C, C. (1915), 85 L. J. Ch. 281 ; 

14 L. (4. R. 33 ; 26 Digest 407, 1288, where the highway authority were held liable 
for the damage to a fence caused by tbe additional earth pressure thereon as the 
result of raising the level of highway, and Howard-Planders v. Maldon Corporation, 
fost,p, 4383. 
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IJote to In Hoare v. Kmgstmry U, D. G., [1912] 2 Ch. 452 ; 76 J. P. 401 ; 13 Digest 384, 
Section 144. 1127, a building owner, on depositing plans for the erection of houses, entered into 

an agreement with the council whereby he agreed to throw a strip of land into an 

adjoining highway, and the council agreed to make up and adopt such strip. It 
was held that the agreement was one for the widening of a highway made by the 
council, not as the highway authority, but as an urban authority under s. 154 of 
this Act, post, p. 4425, and that consequently s- 174 (13 Halshury’s Statutes 698) 
(now repealed ; see ante, p. 1125), applied to it. Gf. also Armtt w. Whitby U, B, 0, 
cited on p. 4384, post. 

Right and person who is under no duty to repair a highway or bridge has, as against the 

d^y to owner of the soil, no right to repair it {Campbell Bavys v. Lloyd, [1901] 2 Oh, 518 ; 

repair, re- 26 Digest 449, 1619) ; if he does so without objection being taken, he cannot recover 

move obstnie- expenditure from the party liable to do the repairs {Macclesfield Oorparatim v 

tionB, etc. Q 2 El. B. 528 ; 75 J. P. 369; 26 Digest 581, 271Z). Hor, iil 

general, is a member of the public entitled to abate a nuisance in a highway {Dimes 
Y. Petley (1850), 15 Q. B. 276 ; 26 Digest 448, 1639 ; Edberts v. Rose (1865), L. R. 1 
Es. 82 ; 30 J. P. 5 ; 36 Digest 204, 466). Under the L. Gr. A., 1894, s. 26, post, p. 4907, 
it is the duty of every district council to prevent as far as possible the stopping or 
obstruction of any public right of way. In Bagshaw v. Bvxton L. B. (1875), 1 Ch. D. 
220 ; 40 J. P. 197 ; 26 Digest 449, 1652, the court refused to grant an injunction to 
restrain a local authority firom removing an enclosure of the highway which amounted 
to a nuisance ; but did not decide whether an authority as surveyor of highways could 
lawfully abate an obstruction before obtaining a judicial determination that it was in 
fact an obstruction. It has now, however, been expressly decided that an urban 
district council have power to remove an obstruction without any preliminary con- 
viction, and to recover from the person who placed it on the highway the expenses of 
removing it {Eeynolds v. Presteign U. D. C., [1896] 1 Q. B. 604 ; 60 J. P. 296 ; 26 
Digest 449, 1654) ; and it seems clear that a rural council is in the same position {Louth 
V. D. C. Y. West (1896), 60 J. P. 609 ; 65 L. J. Q. B. 635 ; 26 Digest 391, 1176 ; Earns 
V. E ortMmptcmhire C. C. (1897), 61 J. P. 599 ; 26 Digest 449, 1666). See the latter 
case as to the powers of a county council in this behalf. In Gaby v. Palmer ( 1916), 80 
J. P. 212 ; 14 L. G. R. 491 ; 38 Digest 209, 486, which was a case decided under a 
local Act, it was held that an owner of land was liable to remove and otherwise make 
secure certain unsafe ground abutting upon a highway from which there was an 
apprehended danger of obstruction to the public using the highway. See also 
generally. National Telephone Oo. v. St. Peter Port [Constables of), [1900] A. C. 317 ; 
42 Digest 896, 63, and Webster v. Bah&wdl B. D. G. (1916), 80 J. P. 437 ; 14 L. G. R. 
1109 ; 26 Digest 313, 450. The damage done in the removal must not he excessive 
[Seaton v. Sfhma (1932), 77 Sol. Jo. 11 ; 31 L. G. R. 41 ; Digest Supp.), and if in a 
claim by the landowner for damages the defendant claims that he is doing no more 
than enforce a public right of way, the fiat of the Attorney-General is necessary (ibid.). 
As to the obstruction of a highway by the loadii^ and unloading of carts, see Jtt.~Sen. 
V. Brighton and Hove Co-operative Supply Association, [1900] 1 Ch. 27 6 ; 26 Digest 426, 
1442 ; AU.-G€n. v. W. E. Smith Son (1919), 74 D P. 313 ; 26 T. L. R. 482 ; 26 
Dige^ 425, 1448 ; Yanderpani v. Mayfair Hotel Co., [1939] 1 Ch. 138 ; Digest Supp,, 
and cf. also Buoff v. Long cfe Go., [1916] 1 K. B. 148 ; 89 J. P. 158 ; 36 Digest 33, 
186, a case where damage was caused by the interference of third parties with a 
standing vehicle ; and Simpson v. Metropolitan Water Board (1917), 15 L. G. R* 
629 ; 36 Digest 21, 101. As to obstruction by theatre queues, see Lyons, Sons <Ss Oo. 
Y. Gulliver, [1914] 1 Ch. 631 ; 78 J. P. 98 ,* 26 Digest 428, 1475. 

T3« of steam plaintiEfe, a gas company, laid pipes beneath certain streets, as they wesee 

rollers. bound by statute to do, for the purpose of supplying gas to light the streets and 

houses therein. The afreets were vested in the defendants by certain statutes 
which gave them the authority of the surveyor of highways, with the duty to repair, 
but prescribed no particular mode of repair. The defendants used steam rolleis 
as being a mode of repair most advantageous to both the ratepayers and the publics, 
but such rollers were so heavy as frequently to injure the plaintiffs’ pipes, although 
had sufSeimtly deep not to have been injured by the ordinary mode of repair if su^ 
roB^ had not be^ used. The plaintifis were held entitled not only to damages 
for the injury done, but also to an injunction to restrain the defendants from usiiig 
steam roHeis in such a way as to injure the pipes {Gas Light and Coke Go. v. St. Maryf 
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Abbotts, Keiisington {Vestry oj) (1885), 15 Q. B. D. 1 ; 49 J. P. 469 ; 26 Digest 432, Note to 

1508 \ and see Gas Light and. Coke Go. v. Sf. George's^ Eamver Square (1887), 3 Section 144. 

T. L. B. 581 ; Alliance and Dublin Consumers Gas Co. v. Dublin C, C., [1901] 1 1. R. 

492 ; 25 Digest 479, 56i). See also as to liability for an esplosion due to the fracture 
of a gas pipe by a steam roller, Driscoll v. Fopiar District Board (1897), 62 J, P. 40 ; 

25 Digest 480, 57 ; as to liability for au explosion due to the fracture of a gas pipe in 
the course of laying a sever, Eardaker v. Idle D. C., [1896] 1 Q. B. 335 ; 60 J. P. 196 ; 

34 Digest 161, 1255 ; and as to liability for damage to pipes by a traction engine, 

Armagh Union v. Bell, [1900] 2 I. R. 371, and Chichester Corporation v. Foster, [1906] 1 
B. 167 ; 70 J. P. 73 ; 26 Digest UOO ; of. also Cavan C. G. v. Kane, [1910] 2 

I. R, 644 ; 26 Digest 470, i ; and as to liability for sparks from a steam roller setting 
fire to houses [Moss y. Christchurch E. D. G., [1925] 2 K. B. 750 ; 23 L. G. E. 331 ; 26 
Digest 432, 1509). As to the liability to make bridges fit to carry traction-engine 
traffic, see Sharpness New Dock Co. y. Att.-Gen., Att.-Gen. v. G. N. Rail Co., and 
AU.~Gen. for Irdand v. Lagan Navigation Go., post, p. 4372. 

With reference to the povers and duties of a district council in stopping up high- Stopping up 
vays, reference may be made to United Land Co. v. Tottenham L. B. (1884), 13 hghways. 

Q. B. D. 640 ; 48 J. P. 726 ; 26 Digest 476, 1890. It vas there held that the charges 
of a solicitor employed by an urban authority to conduct proceedings at the instance 
of an indiYidual for the stopping up or diverting of a highway under the Highway Act, 

1835, ss. 84, 85 (9 Hhlsbury’s Statutes 97, 99), are not ‘ ‘ expenses ’ ’ within the meaning 
of s. 84 of that Act so as to he recoverable under s. 101 of this Act (13 Halsbury’s 
Statutes 665). And, semble, all the steps required by s. 85 to be taken for the purpose 
of obtaining the order of sessions, are ministerial acts which ought to be done by the 
surveyor of the authority appointed under Part W. of the L. G. A., 1933, arvte, p. 860. 

As to the right of a council to receive the income of a charity given for the repair Trusts for 
of a road or bridge, see Att.-Gen. v. Day, [1900] 1 Ch. 31 ; 64 J. P. 88 ; 26 Digest repair of 
372, 980 ; In re MalVs Charity, Severn Commissioners v. Charity Trustees and highways 
WonestmUrt 0. C. (1911), 76 J. P. 9 ; 28 T. L. E. 32 ; 26 Digest 578, 2693. bridges. 

A local hoard had not, as surveyors of highways, any authority over turnpike 
roads (per BitAMWELL, B., in Nutter v. Accrington L. B. (1878), 4 Q. B. D. 375 ; 26 
Digest 335, 660. And see s, 148, post, p. 4369, and Lancashire //. v. Rochdale 
(Mayor of), cited in the notes thereto). 

It was held in Taylor v. Meltham L. B. (1878), 47 L. J. C. P. 12, that an action Limitation 
against a local authority as surveyors of highways might he commenced within the of actions, 
six months allowed by s. 264 (now repealed), and need not he commenced within 
the three months prescribed by the Highway Act, 1835, s. 109. And again, where a 
local board in repairing a road negligently left a heap of stones upon it, whereby 
injury was caused to the plaintiff, it was held that the board were acting under this 
Act and not under the Highway Act, and that the period of limitation was, therefore, 
six and not three months {Kay v. Atherton L. B. (1878), 42 J. P. 792 ; 38 Digest 124, 

916). But where a corporation were surveyors of highways by a local Act, which 
made them subject to all such liabilities as any surveyors of highways were subject 
to by virtue of the law for the time being in force, and there was nothing to show 
that the corporation, were acting under this Act, it was held that the period of 
limitation was three and not six months (Burton v. Corporation of Salford (1883), 

11 Q. B. D. 286 ; 47 J. P. 614 ; 38 Digest 124, 917). This case was followed in 
Graham v. Newcastle-upon-Tyne (Mayor, etc. of) (No. 2), [1893] 1 Q- B. 643 ; 57 

J. P. 596 ; 38 Digest 114, 818, and Taylor v. MdRham L. B. and Kay v. AtherUm 
L. B. were expressly overruled, it being held that an urban authority constituted 
surveyors of h^hways by s. 144 of the P. H. A., 1875, were not liable to be sued for 
negli^nce in the management of highways unless the action was commenced within 
thr^ months under s. 109 of the Highway Act, 1835. However, s. 264 of this Act 
and s. 109 of the Highway Act, 1835, are both now repealed by s. 2 of the Public 
Authorities Protection Act, 1893, post, p.4875, by s. 1 of which a period now of twelve 
months’ limitation next after the act, default or n^lecfc complained of, or in the 
case of a continuance of injury or damage, twelve months next after the ceasing 
ttoreof, is made generally applicable. 

As to the discretion of a district council as surveyors of highwaj^s when it is 
sought to make a road in their district a public highway, see B. v. Duhinfidd (1863), 

4 B. & S. 158 ; 27 J. P- 805 ; 26 Digest 362, 873. 
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(d) The chief of these are Highway Acts, 1835, 1841, 1846, 1862,1864 (9Halsbuiy*8 
Statutes 50, 121, 122, 142) ; Annual Turnpike Acts Continuance Act, 1865 {op, dt, 
281) ; Highways and Locomotives (Amendment) Act, 1878 {op, cit, 166) ; Highway 
Rate Assessment and Expenditure Act, 1882 {op, cit. 188) ; Highways and Bridges 
Act, 1891, post, p- 4833. 

The provisions for making highway rates were contained in ss. 216, 217 (13 Hals- 
bury’s Statutes 716). 

(e) By the Highway Act, 1835, s. 29 (9 Halsbury’s Statutes 64), the consent of 
four-fifths of the inhabitants of any parish contributing to the highway rate, at a 
meeting specially called for that purpose, was necessary before such rate might 
exceed 2^. 6d. in the pound on the whole in any one year. That section was held 
to he impliedly repealed by the provisions in the text in the case of a highway rate 
made by an urban authority under this Act (Dyson v. GreetlaTid L. B. (1883), 47 J. P. R, 
260 ; (1884), 13 Q. B. D. 946 ; 48 J. P. 596). 

(/) As to the construction of this paragraph, see United Land Co. v. TottenJuim 
L. H., ante, p. 4365. A district council must appoint a surveyor (L. G. A., 1933, s. 107, 
ante, p. 884). See also the definition of “surveyor ” in s. 4, ante, p. 4334. 

145 . The inhahitants within any urban district shall not in respect 
of any property situated therein be liable to the payment of highway 
rate or other payment, not being a toll, in respect of making or repairing 
roads or highways without such district : Proyided that any person 
who in any place after the passing of this Act ceases under or by yirtue 
of any provision of this Act, or of any order made thereunder, to be 
surveyor of highways within such place, may recover any highway rate 
made in respect of such place, and remaining unpaid at the time of Ms 
so ceasing to be such surveyor, as if he had not ceased to be such 
surveyor ; and the money so recovered shall be applied, in the first 
place, in reimbursing himself any expenses incurred by him as such 
surveyor, and in discharging any debts legally owing by him on 
account of the highways within his jurisdiction ; and the surplus (if 
any) shall be paid by him to the treasurer of the urban authority, and 
carried to the fund or rate applicable to the repair of highways within 
their district. 

This section would appear to be now largely spent. Until rural district councils 
succeeded to the powers and duties of Mgbway authorities under the L G. A., 1894, 
s, 25, poet, p. 4905, certain areas outside some urban districts w^ere treated as forming 
part of such district for highway purposes. t 

There may be cases in which it is reasonable that ratepayers in an urban districr 
should bear the whole or part of the expense of making or repairing a road in another 
district, as for example a road which, provides a nearer way to a distant town, etc., o 
is principally required or used as an approach to the authority’s cemetery or hospital. 
The Highways and Bridges Act. 1891, post, p. 4833, provides for agreements in such 
circumstances. 

146. Any urban authority may agree (a) with any person for the 
making of roads within their district for the public use through the lands 
and at the expense of such person, and may agree that such roads shall 
become and the same shaR accordingly (b) become on completion (e) 
highways maintainable and repairable by the inhabitants at large within 
their district ; they may also, with the consent of two-thirds of their 
number, agree with such person to pay, and may accordingly pay, any 
portion of the expenses of making such roads (d). 

In rural districts and in relation to “ county roads ” in urbem districts this section 
is applied to county councils with the deletion of the words “ with the consent of 
two-thirds of their number ” (Sehed. I., Pts. I. and IH., L. G. A., 1929, YcL Y. and 
10 Halsbujy’s Statutes 975, 977). 
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rtmctions under this section are no longer exercisable by rural district councils Note to 
(L. G. A., 1929, s. 30 (3), VoL V. and 10 Ealsbury’s Statutes 904) except in the case Section 146. 

of delegation by the county council under s. 35, Vol. Y. and 10 Halsburj-’s Statutes 

910, and in that event the section will apply in its amended form, for the rural 
district council will only be acting as ‘‘agents” for the county council and must 
act in accordance with the terms of the delegation. Councils of urban districts with 
a population not exceedi n g 20,000 are in respect to “ county roads ” in their district 
in exactly the same position as rural district councils. Councils of urban districts 
of a greater population than 20,000 may in relation to “ county roads ” “ claimed ” 
by them under s. 32, Yol. Y. and 10 Halshury’s Statutes 906", function under this 
section as if the county road were an ordinary road vested in them. 

In relation to all roads in their district other than “county roads ” the powers of 
an urban district council under this section remain unchanged and the amendment 
above referred to is not operative. 

(а) This agreement should be in writing and under seal : cf. Eoare v. Kingsbury 

U, 2). C.,m notes to s. 154, post, p. 4425, and Tunbridge Welh Improvement Commis^ 
simers v. SmithboraugJi X. A, in notes to s. \4B,post,’g, 4370 ; hut see Bromley L.B. 

V. Lansbury, in note (c), infra. The section is incorporated &om Local Government 
Act, 1858, s. 39. 

The section seems designed to meet the case of the construction of new roads, Application 
not the making up of existing roads, though the decision in Branley L. B. v. Ldnsbury, section. 
infra, has a contrary tendency, and the M. of H. have held that the section is applicable 
to the case of a district council making a new road upon the site of a private street. 

If the street wHl upon completion become a county road (i.e., in an urban district 
a classified road) the agreement must, it would seem, be made by the county council 
or the district council acting as their agents, although the M. of T. will not classify 
the road until it is made. In the same way an urban district council entitled to 
claim county roads who have, in fact, claimed all county roads might, it would 
seem, make the agreement under this section although they cannot claim the road 
until it is in existence. On the other hand, as the county council would be imder the 
obligation of hearing the expense of maintaining the road even if “ claimed,” it might 
he argued that the road was not a “ claimed " road and therefore a county road in 
respect of which the agreement must he made by the county council 

(б) That is, in accordance with the agreement. 

(c) See Sawid^s v. Bradmg Harbour ImprovemerU Mailway and Works (Jo. (1885), 

52 L. T. 426 ; 42 Digest 524, 88S, cited at length in the notes to s. 152, post, p. 4423. 

In Bromley L, B. v. Lanshury (1894), Times, Dec. 5th, a new road was laid out 
in 1878 ; in 1884, buildings having been erected on each side of it, an arrangement, 
not under seal, was made between defendant, one of the frontagers, and the plaintifBs, 
that it should be made up to the satisfaction of the plaintiffs' surveyor, and should 
he kept in repair by the frontagers for six months, and that the plaintiffe should 
then adopt it. This arrangement was carried out, but the plaintiffs did not, after 
the expiration of six months, give the usual notice of adoption under s. 152, post, 
p. 4423. Subsequently, in consequence of heavy trafi&c, the road fell into disrepair, 
and the plaintiffs having paved it under s. 150, post, p. 4388, sought to recover a share 
of the expense from the defendant in the county court. It was held there, and on 
appeal by Ghaisthaih and LawiuNCE, JJ., that the plaintiffs were bound by the 
arrangement come to in 1884, having accepted the work then done by defendant. 

By an agreement made in 1879 between owners of property and a local authority, 
it was agreed that a road should be dedicated to the public and accepted by the 
authority as a highway repairable by the inhabitants at large, subject, nevertheless, 
to the authority retaining the power of calling upon the fronta^rs for the time 
being to make up such parts of it as were not already properly made up, and reserving 
to the authority all the powers under s. 150, post, p, 4388. The roadway was properly 
ma<fe up at the date of the agreement, but the footway was not paved- At a later 
date the authority, who had by that time adopted the Private Street Works Act, 

1892, post, p. 4848, proposed to pave the footway under that Act and to charge the 
expenses against the ffontagers. Upon objections to the provisional apportionment 
by ffontagers who had bought from the original owners, it was held that the powers 
sought to be enforced did not apply to a highway repairable by the inhabitants at 
large, and that, the road having been accept^ as such, the parties to the agreement 
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Note to could not thereby give jurisdiction to proceed under the Act (Mayor, etc, oj lolkestom 
Section 146. y. Marsh (1906), 70 J. P. 113 ; 94 L. T. 511 ; 20 Digest 544, 2420), In a later case 

arising out of tbe same agreement, the authority sued a frontager for apportioned 

espenses. The frontager had taken no objection to the provisional or final appor- 
tionments under ss. 7 and 12 of the Act, ^osi, pp. 4853, 4861. Marshes Case, sup'a 
was apparently not cited ; and it was held that if the meaning of the agreement was 
that the roads were, as between the parties, to be deemed highways repairable by 
the inhabitants at large, and that—by implication — ^the corporation undertook not 
to put into force the Private Street Works Act, 1892 against the frontagers, it was 
niltra vires. If the deed had no such meaning, it was no bar under the circumstances 
of the case to proceedings under s. 14 of that Act, post, p. 4864 (Mayor, etc. of FolkesUme, 
V. Rook (1907), 71 J. P. 550 ; 6 L. G. R. 69 ,* 26 Digest 540, 2S88). 

(d) It will be noted that the first agreement mentioned in the section may be 
made by the authority, i.e., by a mere majority. But the latter agreement reqdies 
the consent of two -thirds of the members. The object is obviously to prevent 
jobbery in the matter. The provision requiring a two-thirds consent does not, 
however, apply in the application of the section to county councils and a district 
council to whom functions under this section have been delegated under s. 32, L. G. A, 
1929, Yol. V. and 10 Halsbnry’s Statutes 906, do not in reference to a delegated road 
require the two-thirds consent though, of course, their powers are limited by the 
terms of the delegation. The L. G. B. held that s. 146, supra, did not enable a 
district council to contribute towards the cost of putting a private street (i.e,, an 
existing street) in repair. Contributions are, however, now provided for by s. 15 
of the Private Street Works Act, 1892, post, p. 4865, where a street is made up under 
that Act, and by s. 81 of the P. H. A., 1925, Yol. Y. and 13 Halsbury’s Statutes 1152, 
where the procedure under s. 150, post, p. 4388, is adopted. 

Power hiban authority may agree (a) with the proprietors of 

of urban any canal railway or tramway to adopt and maintain any existing or 
comtoS or bridge viaduct or arch within their district, over or under any 

adopt public such canal railway or tramway, and the approaches thereto, and may 
bribes, etc. accordingly adopt and maintain such bridge viaduct or arch and 
approaches as parts of public streets or roads maintainable and repair- 
able by the inhabitants at large withm their district ; or such authority 
may themselves agree to construct any such bridge viaduct or arch at 
the expense of such proprietors (b) ; they may also, with the consent of 
two- thirds of their number (c), agree to pay, and may accordingly pay, 
any portion of the expenses of the construction or alteration of any such 
bridge viaduct or arch (d), or of the purchase of any adjoining lands 
required for the foundation and support thereof or for the approach^ 
thereto. 

In rural districts and in relatiou to county roads in urban districts this 
section is applied to county councils with the deletion of the words “ with the consent 
of two-thirds of their number.” (Sched. I., Pts. I. & IH., L. G. A., 1929, Yol. Y. 
and 10 Halsbury’s Statutes 975, 977.) 

As to the effect of this application, see the note to the last section. 

See also the Highways and Bridges Act, 1891, s. 3, post, p. 4833, which enables 
a local authority to agree with any other local authority or county council for the 
construction, re-eonstniction, alteration, or improvement, or the freeing from tolls 
of any main road, or other highway, or of any bridge within the jurisdiction of any 
of the parties ; and the Bridges Act, 1929, Yol. V. and 9 Halsbury’s Statutes 268, 
which enables highway authorities and the owners of bridges (including railway 
bridges) to make agreements with respect to the maintenance, improvement, rec<m- 
straction and tranter of such bridges and the roads carried thereby, and empowers 
the M. of T. in the absence of such agreements to make orders for the same puiposes. 

(a) The agreement should be under seal, see note (a) to preceding section. This 
.section is re-enacted from Local Government Act, 1858, s. It is not easy to see 
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how the authority can adopt a ^projected bridge ; but doubtless it means that if the Note to 
projected bridge be made, the authority may adopt it afterwards. The obserrations Section 

made under note (a) to the last section as to projected streets would seem to be 

equally applicable to the case of projected bridges. It is, howeTer, probable that in 
the future the provisions of the Bridges Act, 1929, VoL V. and 9 Halsbury’s Statutes 
268, will in practice supersede this section. An agreement should be a permanent 
one, not one for a limited time. 

(b) As to the liability of a railway company to construct bridges, see the Railways 
Clauses Consolidation Act, 1845, ss. 46 et seg, (14 Halsbury’s Statutes 47 et seq.) ; 

E, V. 8. E. Rail. Co. (1853^ 4 H. L. Cas. 471 ; 38 Digest 266, So ; JDartf&rd R. D. 0. 

V. BexUy Heath Rail Co., [1898] A. C. 210 ; 62 J. P. 227 ; 38 Digest 266, 83. For 
decisions as to the obligations of railway and canal companies to maintain, widen, 
raise or strengthen bridges (with their roadways, approaches and fences) and level 
crossings, see note (d) to the next section. 

(c) Note the same difference as in the last section, note (d), with reference to the 
entering into these agreements, and observe that the two-third’s consent is not 
necessary in the case of a county council or a district council acting as agents for 
the county council in pursuance of a delegation of functions under s. 32, Lr. G. A., 

1929, Vol. Y. and 10 Halsbury’s Statutes 906. 

(d) The bridge, viaduct, or arch must be one which will be part of a public street 
or road repairable by the inhabitants at large. Where a district council proposed 
to make a contribution to a railway company towards the cost of erecting a bridge 
which the company reserved power to close for one day in each year, or to remove 
without payment of any compensation to the council, the M. of H. held that such an 
agreement was not authorised by the section, and declined to sanction a loan. 

The M. of H. regard a proposed subway beneath a railway as within this section, 
but the public right of way must he permanent. 

148. Any urban authority may by agreement (a) with the trustees of Power of 
any iurnpihe road (b), or mth any person liable (c) to repair any street (d) antho- 
or road, or any part thereof, or with the surveyor of any county bridge(e), 
take on themselves the maintenance repair cleansing or watering of any meats with 
such street or road or any part thereof (f), or of any road over any 
county bridge, and the approaches thereto (e), or of any part of the said 
streets or roads within their district and may remove any turnpike gates, to repair, etc. 
toll gates, or lars which may he situated within their district, and may 
erect other turnpike gates, toll gates, or bars in lieu thereof, on such terms 
as the urban authority and such trustees or person or surveyor as afore- 
said may agree on : 

Provided — 

Thai where any mortgage debt is charged on the tolls of a7iy such turn- 
pike road, no agreement shall be made for the removal of any of the 
toU gates or bars thereon, unless with &e previous consent in writing 
of a majority of at least two thirds in value of the mortgagees ; and 

That where the terms arranged include any annucd or other payments 
from such urban authority to the trustees of any such turnpike road, 
then the payments may he secured on any fund or rate applicdble by 
such authority to any of the purposes of this Act in the same manner 
as other charges on any such fund or rate are authorised by this Act. 

Any eaecutors, administrators, guardians, trustees, or commiUee of the 
estcde of any idiot or lunatic, who are as such for the time being entitled to 
my money charged or secured on the tolls of any such turnpike road, may 
consent to any such agreement as aforesaid, as fully as if Oiey respectively 
were so eniiU^ in iheir ovm right, disdiarged of oM trusts in respect ffwreqf ; 
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Section l^S. and all executors, admimstrators, guardians, trustees, and conmittees so 
consenting are hereby severally indemnified for so doing. 

The italicised portions of tMs section were repealed by the S. L. R. A., 1898 (18 
Halsbnry’s Statutes 1173), turnpike trusts being now obsolete. 

In rural districts this section is applied to county councils with the omissioa of the 
words “ or with the surveyor of any county bridge,” “ or of any road over any county 
bridge and the approaches thereto ” and “ or surveyor ” (Sched. I., Pt. L, L G. A 
1929, Vol. V. and 10 Halshury’s Statutes 975). 

A rural district council can, therefore, no longer exercise any functions under 
this section except as agents for the county council in pursuance of a delegation under 
s. 35 of the L. G. A., 1929, Vol. V. and 10 Halsbury’s Statutes 910. In eseroising 
such delegated functions the section will apply to rural district councils in its amended 
form subject, of course, to any restrictions or conditions imposed by the terms of 
the delegation. 

The section is not applied to county councils in relation to “ county roads ” in 
urban districts, and the section will continue to apply to urban district councils, 
as it did prior to the passing of the L. G. A., 1929, Vol. V. and 19 Halshury’s Statutes 883. 

As to toll bridges and roads, see s. 53, Road Traf&c Act, 1930. 

(a) The agreement should be under seal (Tunbridge Wdls Improvement Gommis- 
sioners v. Southhorongh Z. B. (1888), 60 L. T. 172 ; 13 Digest 385, 1129). In that 
case the plaintiffs had covenanted with an individual to construct and maintain a 
road (along which he was giving them a right of way) in the district of the defendants. 
The plaintiffs and defendants subsequently agreed that in consideration of the former 
assenting to a transfer of area — subsequently sanctioned by Parliament — ^the latter 
would “ adopt ” the road and “ dedicate ” it as a public highway : — Held, that (apart 
from the want of seal) the agreement was not authorised by the words of this section. 

As to how far an agreement made under this section with respect to the repair 
of the roadway on a railway bridge continues in force when a tramway company 
have widened the bridge under special statutory powers, see TeddiTigton U, D. C. v. 
L. dh 8. W, Bail Co. (1910), 74 J. P. 119 ; 102 L. T. 328 ; 26 Digest 576, 2679. 
Agreements ^ agreement as to turnpike roads made before December 31st, 1870, under 

as to turn- corresponding section of the Act of 1858, ante, p. 4249, was held not to prevent 

pike roads. the roads ffom being still turnpike roads on December 31st, 1870, within the meaning 

of the Highways and Locomotives (Amendment) Act, 1878, s. 13 (9 Halabury’s 
Statutes 172) (West Riding JJ. v. R. (1883), 8 App. Cas. 781 ; 48 J. P- 228 ; 26 
Digest 266, 69). 

Turnpike trusts, after the commencement of this Act, continued in force as to 
turnpike roads within an urban sanitary district (per Lord BijAOKBiJE 2 <r in Lanca- 
shire JJ. T. Rochdale (Mayor of) (1883), 8 App. Oas, 497 ; 48 J. P. 20 ; 26 Digest 
266, 68). In that case the corporation of R. was the highway authority within the 
borough. Under ss. 47 — 50 of the Towns Improvement Clauses Act, 1847 (13 Hals- 
bury’s Statutes 546, 547), the obligation to repair all public highways within the town 
was imposed upon the corporation, and the turnpike trustees were forbidden to lay 
out any money on any road within that area. By a local Act in 1872 the boundaries 
of the borough were enlarged, and all the provisions of the Act relating to the town 
were extended to the enlarged area. The effect was that further portions of turn- 
pike roads were for the first time brought within the borough and within the opera- 
tion of ss. 47 — 50. It was held that these further portions, being only parts of 
turnpike roads, had not “ ceased to be turnpike roads,” and were not to be deemed 
to be “ main roads ” within s. 13 of the Highways and Locomotives (Amendment) 
Act, 1878 (9 Halsbury’s Statutes 172) ; and that the county authority were not 
liable to pay h a lf the expenses of their maintenance. 

By a local Act of 1855, incorporating the Towns Improvement Clauses Act, 1847, 
ante, p. 4200 and 13 Halsbury’s Statutes 531, the maintenance of all highways within 
a dis&ict, including a turnpike road, became vested in the commissioners. The 
larustees of the turnpike road thereupon ceased to repair it within the limits of the 
dmtdct. The turnpike trust expired in 1877. The eommissioners were the highway 
authcHrity for the district, which was a highway area within the Highways and 
Locomotives (Amendment) Act, 1878, s. 13. It was held that, notwithstanding the 
special legislafion m 1855, providing for the maintenanoe of part of the road by the 
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commissioiiers, it only ceased to be a turnpike road mthin tke meaning of s. 13, on Note to 
the expiration of the turnpike trust in 1877, and must therefore be deemed to be a Section 148. 

main road, and that consequently one-half of the expenses of the maintenance of 

the part within the highway area should be paid to the highway authority by the 
countv authority {Newton-in-Makerjield Improvement Gommissioners y. Lancashire 
JJ. (1884), 15 Q. B. B. 25 ; 49 J. P. 149). 

(c) This section enables an authority to agree with a person who is liable ratione Apeement 
tenures to repair some highway that, in consideration of a money payment, the Y^th persons 
authority shall take over in perpetuity the liability for such repair ; such an agree- ratione 
ment effectually discharges the land from the liability {In re Earl of Stamford and 
Warringtem, Payne v. Grey, [1911] 1 Ch. 648 ; 75 J. P. 346 ; 26 Digest 371, 970). 

The Highway Act, 1835, s. 62 (9 Halshury’s Statutes 79), and the Highway Act, 

1862, s. 35 [op, cit. 134), provided a procedure by which highways repairable ratione 
tenures in separate highway parishes and in highway districts respectively could 
become parish highways. That procedure, however, contains restrictions which are 
sometimes inconvenient, e.g,, in the matter of the application of the compensation 
money, and in such cases it may be found desirable to proceed under this section. 

In the case of a settled estate a liability to repair ratkmos tenures is not an incum- 
brance ” to the redemption of which capital moneys may be applied {In re Hodgson's 
Settled Estate, [1912] 1 Ch. 784 ; 40 Digest 751, 2808). 

{d) A bridge which is not a “ county bridge ” (as to which see note (e), infra) Bridges, 
is a “ street ” as defined by s. 4, ante, p. 4336. See also the Bridges Act, 1929, ToL Y. 
and 9 Halsbury’s Statutes 268, as to agreements and the power of the IVIinister of 
Transport to make orders in relation to the maintenance, improvement, reconstruc- 
tion and transfer of bridges. 

Where, in order to fulfil their obligation under the Railways Clauses Consolidation Obligations 
Act, 1845, s. 46 (14 Halsbury’s Statutes 47) (see s. 147, note (6), ante, p. 4369), a of railway 
railway company make a bridge to carry a highway over the railway, they are bound ^i^d canal 
to keep the surface of the highway on the bridge and its approaches in repair as being cempames in 
a necessary part of the bridge (L. d* F. RaU Co., v. Bury {Mayor, etc. of) (1889), . 

14 App. Cas. 417; 54 J. P. 197; 26 Digest 586, 2776; Galedmian Rail. Go. v. 

Glasgow Gorporafion, [1909] A. 0. 138 ; 38 Digest 272, 128). And see Buckley v. approa^es, 
L. 4? W. Rail. Co, (1896), Times, June 12th. But this liability does not exitend etc., and 
to a bridge over the railway which was not strictly made under s. 46 (X. ds N. W. level 
Rail. Co. V. Ogiven R. L. C. (1899), 63 J. P. 295 ; 80 L. T. 401 ; 38 Digest 272, 127) ; crossingsi 
nor does it extend to a bridge made to carry an occupation road which has since 
become a highway (Caledonian Bail. Co. v. Glasgow Corporation, supra). It has been 
held that when, to comply with s. 46, the railway is carried over a highway the 
company are not bound to repair the highway under the bridge, even though it has 
been lowered in order to give headway (L. JY. W. Rail. Go. v. Skerton (1864), 

5 B. & S. 559 ; 28 J. P. 518 ; 38 Digest 270, 112) ; hut the correctness of this decision 
has been doubted (Hertfordshire C. 0. v. G. E. Rail. Go., [1909] 1 K. B. 368; 

73 J. P. 84 ; [1909] 2 X. B. 403 ; 73 J. P. 353 ; 38 Digest 308, 32S). 

As to a railway company’s liability to repair the roadway on a bridge and its 
approaches when such bridge was made under a special Act prior in date to the 
I^ilways Clauses Consolidation Act, 1845 (14 Halsbury’s Statutes 30), see Att.-Gen. 

V. Midland Rail. Co. (1909), 73 J. P. 337 ; 100 L. T. 866 ; 38 Digest 272, 126, and 
X. H. E. Rad. Co. v. North Biding of Yorkshire C. [1936] A. C. 365 ; [1936] 1 
All E. R. 692 ; Digest Supp. 

As to their liability where a bridge originally built by them has been widened 
by a tramway company under special statutory powers, see Teddington U. D. €. v, 

X. 8. W. Rad. Co. (1910), 74 J. P. 119 ; 102 L. T. 328 ; 38 Digest 273, ISO ; and 
as to their liability in some cases to widen a bridge in accordance with the Railways 
Clauses Acts, see Rhondda U. D. O. v. Taff Vale Bail. Co., [1909] A. C. 253 ; 73 J. P. 

257 ; 38 Digest 271, 775. 

A railway company were authorised to cross a h^hway by means of a level crossing ; 
and, the line being at a higher level than the road, they constructed permanent 
slopes in order to bring the road gradually to the level of the Hne, and so cross it. 

It was held that they were under no obligation to keep in repair the surface of these 
graded approaches {West Laticashire M. I). y. L. dh Bail. Co., [1903] 2 EL B. 

3^ ; 67 J. P. 410 ; 38 Digest 280, 178). In a later case, however, under exactly 
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Note to similar cii-cumstances, except that the company’s special Act vas prior in date to 
Section 148. Railways Clauses Consolidation Act, 18^5, the company was held liable, and the 

* correctness of the earlier decision was questioned {Hertfordshire. 0. 0. y. G-. JE. Rail Co 

[1909] 1 K. B. 368 ; 73 J. P. 84 ; [1909] 2 K. B. 403 ; 73 J. P. 353 ; 38 Digest 308, 325)! 

As to the liability of a canal company under a Canal Act to repair both the fabric 
of a bridge carr 3 diig a road over their canal and also the roadway on such bridge 
see Macclesfield Corj^oration y. G, 0. Rail, Co., [1911] 2 K. B. 528 ; 75 J. P. 369 1 

26 Digest 581, 2713 ; as to their liability to repair the approaches to such a bridge 
see Nottingham C. C. y. M. S. dc L. Rail, Go. (1894), 71 L. T. 430 ; 26 Digest 586! 
2773, and Att.-Gm. v. Oxford Gaywd Namgatioa^ infra. A statute passed after the 
Statute of Bridges, 1530-1 (9 Halsbnry’s Statutes 229) empowered a company to 
make a cut across a highway, and imposed upon them the obligation of maHng and 
maintaining at their own cost a bridge to carry the highway across the cut. It was 
held that the company was only liable to maintain the bridge and its actual approaches 
with the roadway thereon, the extent of the approaches being a question of &ct ; and 
that their liability did not necessarily extend to a distance of 300 feet from each end 
of the bridge. The court held that the rule as to 300 feet laid down by the Statute of 
Bridges, applies to bridges repairable by the county or hy prescription, but not to 
cases where the liability is directly imposed by a later Act {Herts G. C. y. New River 
Co., [1904] 2 Ch. 513 ; 68 J. P. 552 ; 26 Digest 585, 2765). An appeal in this case 
w'as dismissed by consent, on July 2ad, 1906. See also an earlier case on the same 
point, R. Y. Staffordshire and Worcestershire Canal Co. (1901), 65 J. P. 505- 

By a private Act the defendants were not to be liable “ to repair or amend any 
part of the roads approaching to any bridge or bridges made, or to be made, over 
the said canal . . . beyond or further than the extremity of the wing- wall” of 
the bridges, but nothing therein contained was to exonerate them from repairing the 
bridges and the “ wing-walls, ramparts, and side-banks thereof” : — Held, that the 
liabriity of the defendants to repair was limited to the bridges, and mcluded nothing 
else ; and that they were, therefore, not liable to repair fences by the side of 
approaches to bridges over their canal {Att.-Gen. y. Oxford Canal Navigation (1903), 
67 J. P. 130 ; 72 1. J. Ch. 285 ; 26 Digest 374, 999). 

A railway company were liable under their special Act to maintain a bridge over 
a canal at a special height above the towing-path. Subsidence having taken place 
from causes beyond the control of the company, it was held that it was their duty 
to raise the bridge to its original height above the path {Rhymney Rail, Go, and 
Others^. Glamorgan Camel Navigation Co, (1904), 91 L. T. 113; 20 T. L. E. 593; 38 
Digest 275, 143). In another case of subsidence. North Staffordshire Rail, Go, v. 
Hanley Corjporation (1909), 73 J. P. 477 ; 26 T. L. R. 20 ; 38 Digest 407, 978, it was 
held that when a bridge over a canal becomes so ruinous that reconstruction is 
necessary, there is no obligation upon the person who has to reconstruct to do so at 
such a height as to avoid causing a nuisance to users of the canal. This case was 
discussed and explained in G, If- R, v. Monmouffishire C. G, (1929), 94 J. T. 6; 

27 L. Gr, E. 569 ; Digest Supp., in which it was held that a covenant to maintain ” 
a bridge over a canal under a contract does not entail an obligation to raise it so as 
to avoid interference with traffic on the canal when its level has been brought down 
in consequence of a subsidence. In that case, unlike the Hanley Case, the bridge 
was not in such a condition as to require reconstruction. 

For a case in which a canal company, liable to repair a bridge carrying a highway, 
were held to be only liable to keep the bridge in repair in die condition in whi^ 
it was made in accordance with the requirements of the Commissioners as originally 
provided in a private Act of 1791, see Skar^pness New Docks, etc. Co. v- Att.-Qen., 
£1915] A. C. 654 ; 79 J, P. 305 ; 26 Digest 581, 2716. The decision in this case was 
followed and applied in the case of a railway bridge in Att.-Gen. v. G, N. Rail, Go,, 
[1916] 2 A. C. 356 ; 80 J. P- 337 ; 26 Digest 582, 2719, In that case it was held that 
where a public bi^way is carried over a railway constructed under the proviskms 
of s. 46 of the Railway Clauses Consolidation Halsbuiy’s Statutes 47) 

^ railway company is liable to maintain the Jie condition as to streug^ 

in reiatloai to traffic in which it was at the date of completion, and is not liable to 
impaxiTe and strengthen the bridge to make it sufficient to bear the ordinary traffie 
of the district wbicii may reasonably be expected to pass over it according to tiis 
standard of the present day. These decisions were also followed in Att.-Gen, fiof 
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IreloLiid V. Lagan Navigation Co., [1024] A. C. 877 ; 88 J. P. 162 ; 26 Digest 582, Note to 

2717. In that case a provision in a local Act required the company to maintain and Section 

keep all bridges made or constructed by them ‘‘ in good and substantial and service- 

able repair, and in an efficient state for all the purposes thereof and of the traffic on 
the same.” It was held that this provision imposed an obligation only to maintain 
a bridge in a fit state for the ordinary traffic at the date of the passing of the Act. 

All these decisions were considered and applied in Manchester Corporation v. 

Audenskaw U. D. G. and Denton L\ JD. C., [1928] Ch. 763 ; 92 J. P. 163 ; Digest 
Supp. In that case the plaintiff corporation had under a local Act constructed a 
road which was ‘‘ at all times thereafter to be maintained ” at the expense of the 
corporation. The Court of Appeal held that the corporation were liable to maintain 
the road in the state in which it was at the date of its completion in 1878, and that 
that liability continued notwithstanding the change in the nature and volume of the 
traffic upon the road. 

In Swam v. Southern Bail. Co., [1939] 2 K. B. 560; [1939] 2 All E. R. 794 ; 

Digest Supp., where a passenger was injured owing to the defective state of the road 
on and the approaches to a bridge over a railway which the railway company had 
constructed in accordance with the Railways Clauses Consolidation Act, 1845, s. 46 
(14 Halsbury’s Statutes 47), it was held (1) that the company had not the exemption 
of the surveyor of highways at common law and were liable in damages although 
the injury had resulted from nonfeasance only ; (2) that the statutory duty of 
maintaining the bridge did not make the railway company a public authority within 
the meaning of the Public Authorities Protection Act, 1893, post, p. 4875; and 
(3) that the duty of the defendants in respect of the bridge and approaches was to 
maintain them in a condition suited to such traffic as existed when the road was 
made in 1856, See also Cuilfoyle v. Port of London Authority, [1932] 1 K. B. 336 ; 

95 J. P. 217 ; Digest Supp. 

Reference may be made to In re WoJdng U. D. G. {BasmgstoJce Canal) Act, 1911, 

[1914] 1 Ch. 300 ; 78 J. P- 81 ; 40 Digest 305, 2620, for a decision as to liability under 
a local Act in respect of bridges across an abandoned canal. And see also Att.-Gen. 

V. iV. B. Bail. Co., [1915] 1 Ch. 905 ; 79 J. P. 600 ; 38 Digest 306, 316. In that 
case a swing bridge had to be provided by a iNavigation Co. and on the merger of 
the navigation company with a railway company it was proposed to construct a fixed 
bridge instead of a swing bridge. It was held that as the swing bridge was clearly 
for the benefit of the public an injunction would be granted to restrain the alteration. 

As to when a bridge has been “ taken over ” by a local authority so as to relieve an 
estate owner of liability to repair a bridge under a contract with the canal company 
over whose canal the bridge had been carried, see Reg&nPs Canal & Docks Co. v. 

GOUxm, [1925] 1 K. B. 81 ; 89 J. P. 4 ; 26 Digest 579, 2696. When a road over a 
bridge is declared a highway repairable under s. 152, post, p. 4423, the bridge vests 
in the highway authority unless they can enforce the liability to repair against some 
one else (Att.-Gen. v. Hornsey B. O., [1927] 1 Ch. 331 ; 91 J. P. 61 ; Digest Supp.). 

The provisions of this section might apply to the towing-path of a canal. Such Towing 
a towing-path may he dedicated as a highway {Grand Junction Canal Co. v. Petty paths, 
(1888), 21 Q. B. D. 273 ; 53 J. P. 692 ; 26 Digest 290, 226). The question to be 
determined when a dedication by a statutory body is alleged is : “ Would a dedication 
of the land have been inconsistent with the enjoyment by the statutory body of the 
land for the purposes of their undertaking ? ” This question has be^ considered Dedication, 
in the following cases : North London Bail. Co. v. St. Mary, Tdington { Vestry) (1872), by statutory 
37 J. P. 341 ; 27 L. T. 672 ; 26 Digest 276, 138, and Taff Tale RaU. Co. v. Pontypridd bodies. 

JJ. D. €. (1905), 69 J. P. 351 ; 93 L. T. 126 ; 26 Digest 291, 228 (bridges overrailways) ; 

Stretford U. D. C. v. Manchester South Junction and Altrincham Bail. Co. (1903), 

68 J. P. 69 ; 19 T. L. R. 546 ; 38 Digest 251, 14 (railway property) ; Att.-Gen. v. 

L. <& S. W. Bail. Co. (1905), 69 J. P, 110 ; 21 T. 1. R. 220 ; 26 Digest 292, 239 ; 

Amdd V. Morgan, [1911] 2 K. B. 314 ; 75 J. P. 105 ; 26 Digest 291, 231 ; HrMomay 
T. Egham U. D. C. (1908), 72 J. P. 433 ; 6 L. G. R. 929 ; 26 Digest 302, 343 ; Edin- 
burgh Magistrates v. N. B. BaH. Co. (1904), 6 P, <Ct. of Sess.) 620, and G. C. RaU. Go. 

V. Balby^tvithMexthorpe U. D. C., [1912] 2 Ch. 110 ; 76 J. P. 205 ; 26 Digest 292 , 240 
(paths along or across railway lines or sidings) ; S. M. Rail. Co. v. Wear (1923), 21 
D. G, R. 669 ; 26 Digest 291, 232, and 8. E. Bait. Co. v. Cooper, [1924] 1 Ch. 211 ; 88 
J. P. 37 ; 19 Digest 108, 687 (level crossings) ; G. W. Bail. Co. v, SdihuU E. D. G.* 

P,H. — yoL. IV. T 
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Note to (1902), 66 J. P. 772 ; 86 L. T. 852 ; 26 Digest 290, 227, and X. cfe Y. 2aiL Co. 7, 
Section 148. Davenport (1906), 70 J. P. 129 ; 26 Digest 291, 229 (reserYoir embankment) ; R. 7] 

Leake ( 1833), 5 B. & Ad. 469 ; 26 Digest 290, 225 (a fen embankment) ; Grand Surr&i 

Canal Co. v. HaU (1840), 1 Man. & G. 392 ; 26 Digest 287, 203 (canal bridge) ; Green. 
vpicJi Board of Works v, Maudslay {IWIQ), L. R. 5 Q. B. 397 ; 35 J. P. 8 ; 26 Digest 292, 
235 (sea Trail) ; Tyne Improvemeni Commissioners y. Imrie (1899), 81 L. T. 174; 26 
Digest 261, 9 (pier) ; Arnott v. Whitby U. D. C. (1909), 73 J. P. 369 ; 101 L. T. 14* 
26 Digest 334, 654 (quay) ; Goats y. Hertfordshire G. G., [1909] 2 Ct. 579 ; 73 J. R 
355 ; 26 Digest 291, 230 (disused tramways) ; Faterson t. St. Andrew's Magistrates 
(1881), 6 App. Cas. 833 ; 26 Digest 292, 241 (road over public golf links) ; Ait.-Gm. 7. 
Hemingway (1916), 81 J. P. 112 ; 15 L. O. R. 161 ; 26 Digest 301, 816 (path along 
edge of cliffs to disused harbour) ; Thames Consermiors v. Kent, [1918] 2 K. B. 272; 
83 J. P. 85 ; 44 Digest 114, 914 (towing path of river) ; Reigate Corporation v. Surrey 
County Council, [1928] Ch. 359 ; 92 J. P. 46 ; Digest Supp. (walls and roof of tunnel 
through which road ran) ; Boultwood v. Paignton U. L. 0. (1928), 92 J. p. 98; 
Digest Supp. (footpath along sea cliff) ; Hue v. WMteUy, [1929] 1 Ch. 440 ; 140 
L. T. 531 ; Digest Supp. (paths joining esisting highways) ; Williams-Ellis v. CoU, 
[1935] 1 K. B. 310 ; 99 J. P. 93 ; Digest Supp. (road leading to sea) ; and cf. AttMen. 
V . G, H. Bail. Co., on p. 4372, ante. 

(e) A bridge may be a “ county bridge,” whether it be repairable by the inhabitants 
** Clounty of the county or by an individual (J?. v. Chart and Longhridge (1870), L. R. 1 C. C. R. 
bridges ” and 237 ; 34 J. P. 454 ; 26 Digest 571, 2631). In general, however, a county bridge is 
the roadways repairable by the inhabitants of the county. Where a bridge carrying a public 
thereof. highway was built prior to the Bridges Act, 1803 (9 Halsbury’s Statutes 255), the 
county council can only avoid their common law liability to repair it by pleading 
and proving that the liability to repair is upon some other person {Att.~Gen. v. West 
Biding of Yorks C. C. ( 1903), 67 J. P. 173 ; 19 T. L. R. 192 ; 26 Digest 572, 2638 ; B. 
V . Korfolk C. C. (1910), 26 T. L. R. 269 ; 26 Digest 304, 352 ; B. y. Berks G. G. (1901), 
Times, June 24th). By the Highway Act, 1835, s. 21 (9 Halsbury’s Statutes 58), “ if 
any bridge shall hereafter be built which bridge shall be liable by law to be repaired by 
and at the expense of any country ox part of any county, then and in such case all high- 
ways leading to, pa,ssing over, and next adjoining to such bridge, shall be from time to 
time repaired by the parish, person, or body politic or corporate, or trustees of a turn- 
pike road who were by law before the erection of the said bridge bound to repair the 
said highways : Provided nevertheless that nothing herein contained shall extend to, 
or be construed to extend to, exonerate or discharge any county or any part of any 
county from repairing or keeping in repair the walls, banks, or fences of tbe raised 
causeways and raised approaches to any such bridge or the land arches thereof.” 
In the case of a bridge repairable by the county but built before the passing of that 
Act, the roadway over it and the approaches for a distance of 300 feet from each 
end of such bridge, are repairable by the county. See Statute of Bridges, 1530-1, 
s. 7 (9 Halsbuiy’s Statutes 232). Where for any reason a bridge in a highway 
repairable by the inhabitants at large is not considered a county bridge, and no 
other persons are by usage, prescription, or statute bound to repair it, it is repairable 
as part of the highway by the inhabitants of the parish. By Annual Turnpike Acts 
Continuance Act, 1870, s. 12 {op. cit. 282), “where a turnpike road shall have 
become an ordinary highway all bridges which were previously repaired by the 
trustees of such turnpike road shall become county bridges, and shall be kept in 
repair accordingly ; Provided that for the purposes of this Act such bridges shall 
be txreated as if they were bridges built subsequently to tbe passing of the Highway 
Act, 1835.” This section was discussed in R. v. JDorset {Inhabitants of] (1881), 45 
L. T. 308 ; 26 Digest 674, 2660. There a toll bridge was built over a river to connect 
the back streets of W. with the country districts on the other side. A turnpike 
road was made in connection Tsith the bridge, both bridge and road being con- 
stnioted under one Act. There were separate trusts of the bridge and the road, but 
the trustees of the one were trustees of the other. The bridge was within the 
borot^ of W. On the expiration of the trusts the county of D. , in which the bridge 
was situated, repaired the road, but the bridge fell into disrepair. The county was 
thereiqwMi ii^icted for its non-repa4r and was found guilty : — Hdd^ that the county 
was lightly convicted, for, as there was nothing in the csbse to cast the liability to 
repair on the borough, it became on the expiration of the trust a county bridge 



StEBETS — VESTO rft aistd Begulakoit. 


437S 


repairable by the inhabitants of the county. See, for other decisions on the section. Note tO 
R. V. Somerset (1878), 42 J. P. 501 ; 38 L. T. 452; 26 Digest 574, 26o8 ; R. v Section 44S. 
Buckingham County (1878), 43 J. P. 175 ; 26 Digest 574, 2659, 

The functions of a county council with respect to the maintenance, repair and 
improvement of and other dealings -with “ county bridges ” (as defined by s. 134 of 
the L. Gr. A., 1929, Vol. V. and 10 Halsbury’s Statutes 971), in any district, may be 
delegated hy the county council to the council of that district under s. 35, Vol. V. 
and 10 Halsbury’s Statutes 910. 

{/) In Nutter v. Accrington L, B. (1878), 4 Q. B. D. 375 ; 43 J. P. 635 ; 26 Digest 
335, 660, Melloe, J., thought that these words did not authorise the diyision of the ‘‘Part of a 
road into longitudinal sections, so that the local board should undertake the charge street.” 
of the footpath, and the turnpike trustees that of the roadway. But Cotton, L. J., 
thought otherwise. 


Regulation of Streets (a) ani Buildings, 

1®. All streets (b), being or which at any time become highways 
repairable by the inhabitants at large (c) within any urban district in 
and the pavements stones and other materials thereof, and all buildings authority, 
implements and other things provided for the purposes thereof, shall 
vest in and be under the control of the urban authority (e). 

The urban authority shall (f) from time to time cause all such streets 
to be levelled paved metalled flagged channelled altered and repaired as 
occasion may require ; they may from time to time cause the soil of any 
such street to be raised lowered or altered as they think fit (jf), and 
may place and keep in repair fences and posts for the safety of foot 
passengers (fe). 

Any person who without the consent of the urban authority wilfully 
displaces or takes up (i) or who injures the pavement stones materials 
fences or posts of or the trees (fc) in any such street shall be h'able to 
a penalty (Z) not exceeding five pounds, and to a further penalty not 
exceeding five shillings for every square foot of pavement stones or 
other materials so displaced taken up or injured ; he shall also be liable 
in the case of any injury to trees to pay to the local authority such 
amount of compensation as the court may award. 

It is the duty of every urban antbority to make a list of ah the streets in their 
district repairable by the inhabiteints at large and allow any person to inspect this 
list withont payment (s. 84, P. H. A., 1925 ; 13 Halsbury’s Statutes 1153. 

{a) Part II. of the P. H. A., 1907, post, p. 5042, contains several important pro- Provisions of 
visions relating to highways repairable by the inhabitants at large, but they will i'be P. H. A., 
only be operative when applied to any di^ict by an Order of the M. of H. The 
provisions in question (for tibe full text of vrhieh see the Act, post, p. 5042), deal with 
file following subject-matters : 

Crossing for cattle, etc. over footways (s. 18, post, p. 5044) ; 

Damages to footways by excavations (s. 20, post, p. 6047) ; 

Deposit of building materials or excavations (s. 29, post, p. 5049) ; 

Dangerous places to be repaired or enclosed (s. 30, post, p. 5050) ; 

Fencing lands adjoining streets (s. 31, post, p. 5051) ,* 

Hoards to be securely erected (s, 32, post, p. 5062) ; 

Exemption of buildings of railway company and others (s. 33, post, p. 5053) ,* 

Reference should also be made to s. 22, post, p. 5048 (buildings at comer of streets), 
and s. 57 of the P. H. A,, 1936, ante, p. 180 (entrances to certain courts not to be 
dosed or narrowed). 

Further provisions in respect of streets are to be found in the Public Health Act, 

1925, Pts. n. and VIll., the Hoads Improvement Act, 1926, and the Road Trafi5c 
Act, 1930, Pt. m., all of which are set out, Vol. V., post. 
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Note to The Tramways Act, 1870 {ante, p. 4272), contains provisions whereby a district 
Section 14 * 9 , eoxmcil may he enabled to construct and maintain a tramway within their district. 

Their consent is also necessary to enable other persons to obtain a Provisional Order 

Other under the Act, unless such consent is dispensed with by the Board of Trade. The 

statutory Act also contains important provisions as to the right of a tramway company to 
provisions as interfere with roads, sewers, etc., for the purchase of the undertaking by the local 
to streets. authority, etc. 

See also {ante, p. 4264), the Gas and Water Works Facilities Acts, 1870 and 1873, 
as to the necessity for the consent of the local authority for a Provisional Order 
under these Acts, and the Electric Lighting Acts, 1882, 1888 and 1909, ^ost, pp. 4642, 
4700, 5096 ; the Electric Lighting (Clauses) Act, 1899, post, p. 4949, and the 
Electricity Supply Acts, 1919, 1922 and 1926, post, p. 5245 and Vol. V., post, as to 
interference with streets under those Acts. 

For the statutory provisions as to the use of locomotives and motor cars on public 
roads, see the Locomotive Act, 1861 (19 Halshury’s Statutes 54) ; the Locomotive 
Act, 1865 {op. cit. 59) ; the Highways and Locomotives (Amendment) Act, 1878 
(9 Halsbury’s Statutes 166) ; the Locomotives on Highways Act, 1896 (19 Halsbury's 
Statutes 64) ; the Locomotives Act, 1898 {op, cit. 67) ; the Motor Car Act, 1903 
{op. cit. 75) ; the Ministry of Transport Act, 1919, post, p. 5195, the Roads Act, 1920, 
and the Road Traffic Act, 1930, Vol. V., post. The Acts of 1865 and 1903, so far as 
not repealed, were made permanent by the Expiring Laws Act, 1922 (18 Halsbuiy’s 
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Statutes 1178). 

(b) See the definition of street in s. 4, ante, p. 4336. See also the notes to s. 144, 
ante, p. 4350, and note (6) to the next section, post, p. 4390. 

(c) For notes as to what are “ highways repairable by the inhabitants at Large,” 
see notes to s. 25 of the Town and Country Planning Act, 1932, ante, pp. 1947-1951. 
And see further the next section, note (c), post, p. 4393. 

{d) This section is not applied to county councils by the L. G. A., 1929, Vol. V. 
and 10 Halsbury’s Statutes 883, and is, therefore, not applicable in rural districts. 
“ County roads ” in rural districts {i.e., all highways repairable by the inhabitants 
at large) are, however, vested in the county coimcil by s. 29 (2) of the L. G. A., 1929, 
Vol. Y. and 10 Halsbury’s Statutes 903. 

(e) The presumption is that any man in possession of a plot of land adjoining a 
highway is in possession of the soil of the highway nsgue ad medium jilnm. See the 
cases collected in Mappin Brothers v. Liberty, [1903] 1 Ch. 118; 67 J. P. 91 ; 26 
Digest 322, 559 (where, however, the presumption was held to be rebutted), and 
London City Land Tax Commissioners v. Central London Mail. Co., [1913] A. C. 364 ; 
77 J. P. 289 ; 26 Digest 321, 540 ; Maclaren v. Att.-Gen.for Quebec, £1914] A. C. 258 ; 
44 Digest 91, 719 t\ 

The words in s. 149, shall vest in, are future in signification, but as a similar pro- 
vision was contained in previous Public Health Acts, the effect of the words in 
question was merely to continue the state of things which at the time of the passing 
of the Act existed in districts already constituted. But while the property mentioned 
in the section passed to the authority, it must be remembered that all outstanding 
liabilities also passed. 

Under s. 29 (2) of the L. G. A., 1929, Vol. V. and 10 Halsbury’s Statutes 903, 
“ county roads ” other than “ county roads ” in urban districts of a population of 
more than 20,000 which have been claimed or are deemed to have been claimed by 
the district council under s. 32, Vol. V. and 10 Halsbuxy’s Statutes 906, are vested 
in the county council. The ** county roads ” in urban districts consist of all classified 
roads and roads which were “ main roads ” and roads which in future become 
county roads. 

As to the meaning of the words “ vest in,” see the following cases : In Sinde v. 
Chorlfon (1866), L. R. 2 C. P., at p. 116, Willbs, J., referring to the words vest in 
in a local Act, said : “ There is a whole series of authorities in which words which 
in terms vested the fireehold in persons appointed to perform some public duties, 
such as canal companies and boards of he^th, have been held satisfied by giving 
to such persons the control over the soil which was necessary to the carrying out 
of ^ objects of the Act without giving them the freehold. In Btrmey v. Nel&m 
(1844), 12 M. & W. 535 ; 8 J. P. 677 ; 41 Dig^t 52, 3S1, it was provided by an Act 
that certain lands shouH be vested in the Commissioners of Sewers, and the court hdd. 
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not^dthstanding, that only the control over the land, and not the freehold, passed to 
them.” This decision was followed in a recent case (yeshitt v. Mahhfhorpe U. D. 
[191S] 2 K. B. 1 ; 82 J. P. 161 ; 41 Digest 53, 38S), and the case of West Narjolk 
Farm-sri Manure Co. y. Archdale(\B^%), 16 Q. B. D. 754 ; 50 J. P. 500 ; 41 Digest 53, 
^82, was distinguished. The Mabletkorpe Case was a decision as to the OTOership of 
sandhills and as to the acquisition of title by possession by the exercise of acts of 
ownership thereon. In Bagshaw v. Buxton L. B. (1875), 1 Ch. D., at p. 222 ; 26 
Digest 449, 1652, Jessel, M.B., said that by the term vested he meant vested sub 
as far as a highway can be, not necessarily giYing to the local authority the 
right to the soil. The words vest in do not give the property in the street, but 
merely the property in the surface of the street, and in such part of the soil as is or 
can be used for the ordinary purposes of a street (Coverdale v. Charlton (1878), 
3 Q. B. D. 376 ; 4 Q. B. D. 104 ; 43 J. P. 268 ; 26 Digest 329, 616), In tliat case, 
by an award made under an inclosure Act of 1766, two private roads, E, and H-, 
were set out. About 1818 E. became a public highway. Down to 1863 the surveyor 
of highways for the parish had from time to time let the pasturage upon E. and H. 
to various persons. A local board was formed in 1863 for the parish, and the board 
in 1876 let the pasturage on E. and H. to the plaintiff. He thereupon commenced 
to depasture the herbage with his cattle. The defendant interfered with the plain- 
tiS’s enjoyment of the pasturage. It was held that the property in the soil of E. , 
being a street, so far vested in the local board that they could demise the right of 
pasturage thereon to the plaintiff, who was entitled to maintain an action. It was 
held also that the local board having no power to demise H., being a private way, 
the plaintiff had not sufdcient exclusive possession as occupier to enable him to 
maintain an action. In a subsequent case, Jajmes, L.J., explained this decision as 
to the meaning of the words vest in, as follows : “ What that case decided, and all 
that it was necessary to decide in that case, was that something more than an ease- 
ment passed to the local board, and that they had some right of property in and 
on, and in respeqt of the soil, which would enable them as owners to bring a possessory 
action against trespassers. i7ow what was that something more ? It is impossible 
to read any of the three judgments delivered on that occasion without seeing that 
in the view of the learned judges the soil and freehold in the ordinary sense of the 
words ‘ soil and freehold,’ that is to say, the soil from the centre of the earth up to 
an unlimited extent in space, did not pass, and that no stratum or portion of the soil, 
defined or ascertainable like a vein of coal, or stratum of ironstone, or anything of 
that Mnd, passed, hut that the hoard bad only the surface, and with the surface 
such right below the surface as was essential to the maintenance, and occupation, 
and exclusive possession of the street, and the makmg and maintaining of the street 
for the use of the public ’ ’ (Bolls v, St George-the-Martyr, Southvxtrk ( Vestry of) { 1880), 
14 Ch. D. 785 ; 44 J, P. 680 ; 26 Digest 330, ^27). See also BtUlwell v. New Windsor 
Oorporaiion, cited ante, p. 4336. 

Where a street was carried across a railway in a cutting by a bridge erected under 
the Railways Clauses Consolidation Act, 1845, ss. 46 — 51 (14 Halsbury’s Statutes 
47-49), it was held that the statutory vesting of streets in the vestry not give 
them any property in the bridge or its fences, but merely vested in them the carriage- 
way and footpaths and the materials of which these were made {G. E, Bail. Co. v. 
Hachney Board of Works, ante, p. 706). This case was distinguished in AU,-Gen,. v, 
Hornsey B. €,, [1927] 1 Ch. 331 ; 91 J. P. 61 ; Digest Supp. In that case estate 
owners in developing an estate constructed streets which were carried over s river 
by bridges. The streets were subsequently made up and taken over by the Icxjal 
authority under s. 152, post. It was held that having r^ard to the definition of 
“ street ” in s. 4, ante, the local authority were liable under the section in the text 
to repair the fabric of the bridges as part of the streets. In the earlier case of 
BegenFs Canal cfe Docks Oo, v. Gtbhcms, [1925] 1 K. B. 81 ; 89 J. P. 4 ; 26 Digest 
579, 2696, Swift, J., had held in similar circumstances that the ^tate owner was 
relieved of the liability to repair the bridge until taken over by the local authority,*’ 
Imt declined to determine the point as to whether there was a liability upon the 
local authority under this section. In Sydjtey (Mtinicipal Council of) v. Young, 
[1898] A. 0, 457 ; 26 Digest 329, 616 i, it was held that an authority’s statutory 
property in a street did not entitle them to compensation when part of it was appro- 
for the purpose of a street tramway. In Foley's Chmty Trustees y. 2>udUy 


Hote to 
Section 149. 



4378 


Note to 
Section 14-9. 


Effect of 

statutory 

v'esting on 

OTerhead 

wires, 

tnniffilfl, 

pipes, etc. 
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CorparatioTbi [1910] 1 K. B. 317 ; 74 J. P. 41 ; 26 Digest 324, 581, it was held that 
an urban authority have a determinable statutory fee simple in such portion of the 
soil of a road as is vested in them at all, and the defendants were held Hable as terre- 
tenants to pay a rent-charge created (as the court inferred) on the original acquisition 
of the site of the road by turnpike trustees. In Hertfordshire County Council v. Lea 
Sand, Ltd. (1933), 98 J. P. 109 ; 32 L. G. R. 279 ; Digest Supp., it was held'that 
vesting of a public carriage road, built upon a raised viaduct resting upon open arches 
and descening to the ground level upon embankments, included (1) the whole 
masonry and structure of the viaduct together with such soil as it actually occupied ; 
(2) the soil of the embankments ; but not (3) the soil lying beneath and between 
the arches of the viaduct. It was further held that the authority was entitled to a 
right of access to the latter at all times for the purpose of inspection and mamtenanGe, 
which right was not forfeited by laches or acquiescence on the part of the authority 
where it was necessary for the authority to perform its statutory duties. 

In Cavan G. G. aind Bailielorough B, D. 0. v. Ka-ne, [1910] 2 I. R. 644 ; [1913] 
2 I. R. 250 ; 26 Digest 470, t, it was held that the plaintiff councils suing together 
could recover as “ special damage,” in respect of a public nuisance, the cost of 
repairing a highway cut up by the defendant’s traction engine. G/. Louth U. D. G. 
V. West, cited on p. 4364, ante; Kilkenny C, G. v. Hayden (1911), 46 Ir. L. T. 95; 
Bonegal G. G, v. Bobinson (1914), 48 Ir. 1. T. 182 ; and Glasgow Corporation v. 
Barclay, Curie & Co. (1923), 87 J. P. 160 ; 93 L. J. (p. o.) 1 ; 26 Digest 462, s. In 
Wedneshury Corporation v. Lodge Holes Colliery Co., Ltd., [1907] 1 K. B. 78 ; 71 
J. P. 73 ; [1908] A. C. 323 ; 72 J. P. 417 ; 26 Digest 331, 630, a highway vested m 
the plaintiffs subsided in consequence of the working of the defendants’ coal mines. 
The plaintiffs raised the highway to its former level, and sought to recover the 
expenses of so doing from the defendants, who contended that they were only liable 
to pay the cost of making the highway as commodious to the public as it was before, 
wifliout raising it to its former level. It was held hy the Court of Appeal that the 
plaintiffs, acting boni, fide in the interests of the public, were entitled to raise the 
highway to its former level, and to recover the cost of so doing from the defendants. 
The House of Lords, however, held that they were not necessarily entitled to raise 
the road to the old level regardless of cost ; and that, as in the view of the court 
they had acted under the mistaken belief that they were hound or at least entitled 
to so restore it at the colliery company’s expense, and, so thinking, had not con- 
sidered whether it was reasonably necessary to do so in the interests of the public, 
they were not entitled to recover more than the cost of making the highway as 
commodious to the public, within reasonable limits, as it was before. See al^ as 
to the meaning of the word “ vest,” Ystradyfodwg and Pontypridd Main Sewerage 
Board v. Bensted, [1906] 1 K. B. 294 ; 70 J. P. 240 ; [1907] A .0. 264 ; 71 J. P. 425* 
The vesting of the streets in the urban authority under this section does not confer 
upon them such a properly in the streets as to entitle them to maintain an action 
for an injunction against the erection of a telephone wire across a street, such wire 
being erected at a great height and causmg no appreciable danger to the public or 
to the traffic in the street (Waiidsv?orth District Board of Works v. United Tehphme 
(7c. (1884), 13 Q. B, D. 904 ; 48 J. P. 676 ; 26 Digest 328, 607). A road was con- 
structed by turnpike trustees under a local Act of 1826- The site or part of the site 
of the road where the wires of an electric light company crossed it was in 1828 con- 
veyed to the trustees in fee simple under the Turnpike Roads Act, 1822 (9 Halsbuiy’s 
Statutes 276). The company carried across the road at a height of thirty-four feet 
two guide or supporting wires, intended to support a cable carrying a supply of 
electricity to the house of a customer. The road became vested in an urban sanitary 
authority under s. 149. It was held that the fact that originally the fee simple was 
conveyed to the trustees was no evidence that the soil ^ inferos and the air ad 
superos were prior to or at the date of action brought, necessary for “ street purposes ” 
and so vested in the authority, and that the extent of the ‘ ‘ area of user ’ * is a question 
of fact ; and that, so long as the company did not encroach upon that area, they 
were entitled to carry their wires across the street {Pinchley Mectrie Light Go. v. 
FimMey U. D. G., [1903] 1 Ch. 437 ; 67 J. P. 97 ; 26 Digest 329, 608). In Postma^^ 
General v. Sut(^mgs, [1916] 1 iL. B. 774 ; 80 J. P. 246 ; 42 Digest 892, 38, it was 
the fre^iol<te of land over which highways which bad not been taken over 
hy ^ local authority tan was not imtitled to attaii^ a condition requiring paynwut 
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to his consent for the erection of telegraph wires over such highwaj's. Where an Note lO 
authority contracted with an electric lightii^ company for the lighting of the Section 149* 

district, an injunction was granted to restrain a defendant claiming to own the 

subsoil of half a road, from interfering with poles erected in the road and electric 
wires. It was held that the road being a street within the above section, the local 
board were entitled to more than the surface ; they had an area of user necessarv 
for the exercise of their statutory powers, e,g., of lighting the district, and their 
contractors could justify^under them (Fareham L. B. v. Smith (1891), 90 L. T. Jo. 

467 ; ajid cf. Escoit v. Nev)port Corporation, ante, p. 29). As to the construction 
bv the local authority of a urinal partly below the level of the street, see Tuibbridge 
Wells {Mayor, etc, of) v. Baird, [1896] A. C. 434 ; 60 J. P. 788 ; 38 Digest 230, 607, 
and Westminster Corporation v. L. ds N. W. Bail. Co., [1905] A. C. 426 ; 69 J. P. 

425 ; 26 Digest 516, 2194 (as to the metropolis). It was in the first of these cases 
held that the section does not vest the subsoil in the urban authority, and conse- 
quently that the urban authority could not excavate the soil and construct lavatories 
below the surface. See now, however, the P. H. A., 1936, s. 87, ante, p. 276. The 
statutory vesting of a road does not prevent the owner of the subsoil firom tunnelling 
through it, provided that in an urban district the written consent of the local 
authority is first obtained (see s. 26, ante, p. 4346) {Mayor, etc. of Poplar v. M illwall 
Dock Co. (1904), 68 J. P. 339 ; 26 Digest 330, 622 ; cf. Walker U. D. C. v. Wighim 
Bichardsm db Go., Lid. (1901), 66 J. P. 152; 85 L. T. 579; 26 Digest 328, 603; 

Cunliffe v. Whalley (1851), 13 Beav. 411 ; 26 Digest 326, 592 ; Cattle v. Stockton 
Waterworks Co. (1875), L. D. 10 Q. B. 453 ; 39 J. P. 791 ,* Schw^er v. Worthing Gas 
Light and Coke Co., [1912] 1 Ch. 83 ; 76 J. P. 3 ; 25 Digest 473, 23) ; and it has 
been held that an urban authority could not authorise private persons to lay pipes 
for trade purposes in a street vested in them, though the pipes were in the macadam 
or made ground of the street {Salt Union, Ltd. v. Survey (1897), 61 J. P. 375 ; 13 
T. L. E. 297 ; 26 Digest 326, 595 ; and c/. Goodson v. Mickardson (1874), 9 Ch. 

App. 221 ; 38 J. P. 436 ; 26 Digest 326, 68S ; Wood v. Ealing Tenants, Ltd., [1907] 

2 K. B. 390 ; 71 J. P. 456). See also, hereon, AU.-Gen. r. Barker, infra, and 
V. Mayo G. C., [1902] 1 L R. 13 ; 26 Digest 451, 1. Where an electric lightingcompany 
had wrongfully, and without authority, broken the surface of a street, and laid pipes 
and wires beneath it, it was held that they were not guilty of a continuing trespass 
against the local authority by allowing tie pipes and wires to remain beneath the 
surface, and a mandatory injunction to compel the removal of the pipes and wires was 
refused {St. Mary, Battersea {Vestry of) v. County of London and Brush Provincial 
Electric Lighting Co., [1899] 1 Ch. 474 ; 26 Digest 328, 602). If a right to open the 
street for repairing mains is claimed, the local authority may obtain an injunction. See 
Hyde {Mayor, etc. of) v. Oldham, etc. Electric Tramway Co., Ltd. (1900), 64 J. P. 596 ; 

16 T. L. R. 492. A suit by a telephone company against a local authority to recover 
damages for cutting down and removing telephone wires stretched across a public 
street, the claim being based on an alleged statutory right, failed on the ground that 
the company was not authorised by statute so to place their wires {National Tdephone 
Co. V. St. Peter Port {Constables of), [1900] A. C. 317 ; 42 Digest 896, 63). 

Presumably the “ vesting ’’ of a street extends to the entire highway which the 
puhhc have the right to use, which, prima facie, includes not only the via trita but 
the entire space between the fences ; see as to the width of highways, jB. v. United 
Kingdom Telegraph Co. (1862), 2 B. & S. 647, n. ; 26 Digest 313, 452, and cases cited 
therewith in notes to the L. G. A., 1888, s. 11 (1), post, p. 4726. 

An authority who erect in a highway, though vested in them, a stand to view a 
procession are liable as for a nuisance to a householder whose view is obstructed 
{Campbell v. Paddington Borough Council, [1911] 1 K» B, 869 ; 75 J. P. 277 ; 26 
Digest 429, 1483). 

As to how much of a “ county road ” vests in a county council under the L. G. A., Vestiiig 
1888, 8. 11, post, p. 4726, as amended by the L. G. A., 1929, Pt. IH., Vol. V. and “ county 
10 Halshury’s Statutes 903, see Curtis v. Kesteven C. O. (1890), 45 Ch. D. 504 ; 26 roads.” 
Digest 391, 1174, and Beigate Corporation v. Surrey County Council, [1928] Ch, 359 ; 

92 J. P. 46 ; Digest Supp. And see Att.dkn. v. Barker (1900), 83 L. T. 245 ; 26 
Digest 414, 1334, where Fabwbll, J., said : “ In my opinion Parliament has vested 
the soil of the roads in them (the county council) gud rc^s, and simply to the extent 
mcessary for the purpose of iHfeserving and maintaining and using them as roads/’ 
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The Irish courts have held that a county council cannot legally sanction the erection 
of a permanent structure not authorised hy the necessities of the public service 
along or upon a county road {Att.-Gen. v. Mayo C, C., [1902] 1 I. !R. 13 ; 26 Digest 
451, Z), and in Att.-G-en. v. Barker (1900), 83 L. T. 245 ; 26 Digest 414, 1334, it was 
held that a tramway laid across a county road by persons acting without statutory 
powers, and found to be a nuisance, was unlawful even though (as was assumed) it 
had been laid and continued under the licence of the county council. Cf, Matson 
V. Baird c& Co. (1878), 3 App. Cas. 1082 ; 43 J. P. 90. Notwithstanding the 
test, a “ county road ” in an urban district is vested in the county council^ i^ess 
the urban authority have claimed ” the road under s. 32 of the L. G. A., 1929, 
Vol. V. and 10 Halsbury’s Statutes 906. 

By the Highways and Locomotives (Amendment) Act, 1878, s. 27 (post, p. 4611), 
notwithstanding anything contained in the P. H. A., 1848, s. 68, or in the P. H. A,, 
1875, s. 149, afi mines and minerals of any description whatsoever under any dis- 
tumpiked road or highway which has or shall become vested in an urban sanitary 
authority by virtue of the said sections, or either of them, shall belong to the person 
who would be entitled thereto in case such road or highway had not become so 
vested, and the person entitled to any such mine or minerals shall have the sAmA 
powers of working and of getting the same or other minerals as if the road or high- 
way had not become vested in the urban sanitary authority, but so nevertheless 
that in such working and getting no damage shall he done to the road or highway. 
This section extends to the Isle of Wight and South Wales. As to the rights of the 
local authority under the latter part of this section, see Att-Oen. v. Conduit Colliery 
Co., [1895] 1 Q. E. 301 ; 59 J. P. 70 ; 26 Digest 331, 629 ; Wedneslury Corporation 
V. L^ge Holes Colliery Co., ante, p. 4378. 

A plaintifi having, with leave of the Metropolitan Board of Works, made a new 
street over his land, on which were two old streets, N. and A., orders were made 
at q[uarter sessions for stopping up part of N. street as unnecessary, and for diverting 
a part of A. street and opening the new street in lieu thereof. The vestry of the parish 
gave notice to the plaiutifi that he must not convert to his own use the stopped up 
part of N. nor stop up A., or convert any part of the soil of it to his own use unril 
he had purchased the same &om the vestry. It was held by the Court of Appeal 
that under the Metropolis Management Act, 1855, s. 96 (11 Halsbuxy’s Statutes 907), 
all streets being, for the time being, highways, were vested in the vestry, but only so 
long as they were highways ; and that when they ceased to be highways by being 
legally stopped up or diverted, the interest of the vestry determined. It was there- 
fore held that the plaintiff was entitled to convert to his own use the stopped up 
part of N., and the diverted part of A., subject, as to A., to his first obtaining a 
certificate (under the Highway Act, 1835, s. 91 (9 Halsbury’s Statutes 103)) that the 
substituted street had been completed and put into good condition and repair (BoUs 
V. St. Oeorge-the-Martyr, Southwark, ante, p. 4377). See also the observations of Lord 
HersgheU/ on Cover dale v. Charlton in Tunbridge Wells (Mayor, etc, oj) v. Baird, 
arOe, p. 278. 

It was held that a rent-charge issuing firom lands adjoining certain roads, and 
granted at a time when such roads were private in return for the use thereof and 
of a sewer, was not determined by the roads becoming highways repairable by the 
inhabitants at large and the sewer becoming vested in and discontinued by the 
local authority ; and that it was immaterial that the grantee of the rent-charge 
had covenanted to keep the roads and sewer in repair (Merrett v. Bridges (1883), 
47 J. P. 775 ; 26 Digest 305, 367). 

if) This section is imperative as to keeping in repair. S. 299, post, p. 4508, does 
not apply to default of this character. That section is now, however, repealed, 
except as regards county boroughs, by the L. G. A., 1929. Under s. 57 (3), Vol. Y. 
and 10 Halsbury’s Statutes 923 (now replaced for this purpose by the P. H. A, 
1936, s. 322, arUe, p. 665), in relation to district councils, action might be taken on 
the ground that there had been default ** in discharging a function relating to public 
health which it is their duty to discharge ” ; moreover, as by s, 144, anie, p. 4350, 
the urban authority are the highway authority within their district, proceedings to 
compel repairs may be taken under the Highway Acts. 

The duty to repair a highway entails as a general rule an obligation to keep it 
in repair as to be r^tsonably payable for the ordinary traffic of the neighbour-- 



Steiets — ^Vesto-g AE-D Regulatioe-. 


4381 


hood at all seasons of the year (i?. v. High HaUeri (lgo9), 1 E. & P. 678 ; 26 Digest Note to 

353, 7S9, per Blackburn, J. ; Mildred v. Weaver (1862), 3 E. & E. 30 ; 26 Digest Section 149- 

299, 293i per Eele, C.JT. ; Burgess t. Northwich L. B. (1880), 6 Q. B. D. 264 ; 45 

J. P. 256 ; 26 Digest 335, 661, per ImnLET, J. ; B, v. Henley (1847), 2 Cos C. C. 

334 ; 26 Digest 352, 786), In Attorney-General and Ormerod Taylor d' Son, Lid, v. 

Todmarden Corporation, [1937] 4 All E. B. 588 ; Digest Supp., a highway, west^ in the 
defendant corporation and situated on an incline, was supported by a retaining wall 
which was extended upwards above the road to the height of about two feet sis inches 
as a fence wall. The whole wall was a dry wall, the stones not being cemented 
together, but there was evidence of minor collapses in recent years. It was held that 
the waU was not a public or private nuisance as there was no indication that it was in a 
dangerous condition, and further that a highway authority’s non-liability for non- 
feasance has not been altered as to main roads by the L. G. A., 1929, Vol. V. and 
10 Halsbuiy’s Statutes 883, their sole duty was to keep the wall in a state of repair 
sufficient to support the highway and not to reconstruct it in accordance with the 
best modem engineering practice. An authority ought to alter the standard of a 
road from time to time as the ordinaiy traffic upon it increases or alters {Chichester 
Corporation v. Foster, [1906] 1 K. B. 167 ; 70 J. P. 73 ; 26 Digest 431, 1500 ; Kilkenny 
G . G . V. Haydm (1911), 46 Ir. L. T. 95 ; Donegal <7. G, v. Bohinson (1914), 48 Ir. L. T. 

182 ; Sharpmess New Bocks, etc. Co. v. Att.-Gen., Ait. -Gen. v. G. N. Bail, Co., Att,^ 

Gen. V. Lagan Navigation Co. ; and Manchester Corporation v. Avdenshaw, U. D. C., 
p. 4373, ante). But, as against the owner of the soil, the mere common law powers 
of surveyors of highways do not justify an authority in converting a path into one 
of a totally different kkid (e.g., by making cuttings and bridges), under the guise of 
repairing it {Badcliffe v. Marsden U, D. 0, (1908), 72 J. P, 475 ; 26 Digest 353, 794), 

The mode of repairing within legal limits is in the discretion of the authority (E. v» 

Cktxby (1855), 19 J. P. 295 ; 24 L. J. Q. B. 223 ; 26 Digest 352, 788 ; AU.-Gen. v. 

Staffordshire C. 0„ [1905] 1 Ch. 336 ; 69 J. P. 97 ; 26 Digest 353, 797 ; B. v. Wilts and 
Berks Canal Co., [1912] 3 K. B, 623 ; 77 J. P. 24; 16 Digest 295, 1082 ; R, v. Clare 
C. C., [1904] 2 1. B. 569 ; 26 Digest 375, q). But their powers under the section must 
be exercised in a reasonable manner, as in the exercise of all statutory powers {Howard- 
Flanders v. MaJdon Corporation (1926), 90 J. P. 97 ; 135 L. T. 6 ; Digest Supp.). The 
court refused to quash resolutions of a corporation for the payment of money for pav- 
ing a road with tarmac, the corporation having bona fide arrived at the conclusion that 
the work would improve the highway for use by the inhabitants of, and visitors to, 
the borough, although the immediate occasion for the work was a projected meeting 
of the Automobile Club for motor car speed trials (B. v. Brighton Corporation, Ex 
parte Skoesmith (1907), 71 J. P. 265 ; 96 L. T. 762 ; 26 Digest 386, 1148). 

The obligation imposed by s. 149 to repair streets repairable by the inhabitants 
was held not to impliedly repeal a section of a local Act under which an authority 
might call upon the frontagers of any street (whether so repairable or not) which 
was not completed to their satisfaction to complete it, and upon deffiult of the 
frontagers might do the work and recover the expense from them (Ashton-under-Lyne 
{Corporation of) v. Pugh, and other cases cited therewith, on p. 4394, post). 

There is in this Act no section like s. 53 of the Towns Improvement Clauses Act, 

1847 (13 Halsbuiy’s Statutes 547), which (where in force) enables an authority to 
charge on frontagers the cost of makiug good any public highway, even though 
repairable by the inhabitants, if it has never previously been m^e good. See as to 
it, R. V. G. W, RaU. Co. (1859), 28 L. J. M. C. 246 ; 26 Digest 519, 2208 ; Partsmoidh 
Corporation v. Smith (18^), ID App. Cas. 364 ; 49 J. P. 676 ; 26 Digest 519, 2209 ; 

Crump V. GhorUy Corporation (1908), 72 J. P. 334 ; 98 L, T. 805 ; 26 Dig^ 520, 

mo. 

Local authorities have no express statutory authority for the execution of sea Sea defence 
defence works. Numerous loans are, however, raised by the councils of coastal works, 
towns for the purpose with the sanction of the Minister of Health. The view taken 
is that a local authority are empowered to construct such works wherever necessary 
for the protection of public highways vested in them or of property belonging to them. 

An instructive report by one of the Ministry’s engineering inspectors was circulated 
in 1925 which is reproduced in Vol. HI., oTiie, p. 3718. See also notes to s. 11, L. G. A„ 

1888, post, p. 4726, as to the duty of a local authority as regards the protection of a 
poenty road certain circumstances. 
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GCee Public Hbalth Act, 1876. 

(g) Boultm v. Crowther (1824), 2 B. & C. 703 ; 26 Digest 334, 657, established the 
principle that where a public body have conferred upon them by statute power to 
execute works for the public good, they are not liable to be sued in respect of damage 
which they cause to private individuals in the due and careful exercise of those 
powers. It was decided with reference to the Turnpike Roads Act, 1822, s. 83, which 
authorised the trustees to divert, shorten, alter, or improve the course or path of 
any of the roads under their management, and to divert, etc. any roads through or 
over any private lands, tendering or making satisfaction to the owners thereof and 
persons interested therein for the damage sustained thereby. It was held that under 
this clause the trustees were authorised to lower hills and raise hollows, and were not 
liable to an action for conseqiuential injury resulting &om their altering the level of 
the road opposite the entrance to certain premises. Where a local Act empowered 
a council to alter the level of any street, it was held that they had not exceeded then- 
powers hy erecting a bridge in the line of a street over a canal (Beaver v. Mayor, etc. 
of MaTichester (1857), 8 E. & B. 44 ; 26 Digest 269, 91). In another case where an 
action was brought against a local board for lowering a highway and thereby 
obstructing the access to a house, the court held that the plaintiff had no right of 
action (Bold v. Williams (1857), 21 J. P. N» 84 ; 26 Digest 335, 658). In Wedmorev. 
Bristol Corporation (1862), 7 L. T. 459 ; 26 Digest 334, 650, an injunction to restrain 
the raising of a footway was refused though damage was shown, there being statutory- 
power to alter the level of the footpath. See, however, as to compensation, post, p. 4383. 

A highway, forming one of the approaches to a bridge, subsided by reason of 
pumping operations. The roadway over the bridge was vested in the county council, 
who resolved to raise the highway to its original level. A frontager sought to 
restrain the raising of the highway so as to interfere with the access to his premises, 
but the injunction was refused {Atherton v. Cheshire C. <7. (1895), 60 J, P. 6 ; 26 Digest 
334, 655). 

In Attorney-General and Ormerod Taylor cD Son, Ltd. v. Todmorden Corporatim, 
ante, p. 4381, in the course of adapting the road to modem traffic conditions, the 
corporation had raised the level of its surface, and it was contended that this had 
increased the pressure on the wall which was an act of misfeasance when the wall 
had not been strengthened. It was held that it was not an act of misfeasance as no 
proof had been given that the wall had been weakened in any way and the reduction 
in height of the fence wall did not amount to such an act. 

A district board in the metropolis was held entitled to lower the surface of a street 
without maHng a corresponding alteration in the position of water-pipes in the street 
{Southwark and Vauxhall Water Co. v. Wandsworth District Board, [1898] 2 Ch. 603 ; 
62 J. P, 756 ; 26 Digest 488, 1997). And see JFerrar v. London Commissicmers of 
Seuers (1869), L. R. 4 Ex. 227 ; Bast Ireemantle [Mayor of) v. Annois, [1992] A. 0. 
213 ; 26 Digest 455, 1711 ; Ash v. Great Northern, Piccadilly, etc. Bail. Qo. (1^3), 67 
J. P. 417 ; 19 T. L. R. 639 ; 38 Digest 46, 274. 

But an authority would not be permitted to so alter the level of a street as to 
cause unnecessary damage, for (although there may be a compensation section in a 
statute) a private individual is not restricted to his right to compensation if the 
authority exercise their statutory powers unreasonably {Roberts v. Charing Cross, 
Eustm and Hampstead Rail. Co. (1903), 87 L. T. 732 ; 19 T. L. R. 160 ; 42 Digest 
723, 1423). A local board in repairiag and improving a road raised a footpath by 
its side a few inches, emd the effect was to prevent water which fell upon the space 
between a warehouse of -fche plaintiff, in which needles were stored, and the road 
from draining into the road. On bill ffied by the plaintiff, it was held that the boaid 
had no right to make improvements in a way calculated to cause unnecessary da3aiagB 
to Mm, lliat the evil complained of was one of easy remedy, and that the case was 
not one for pecuniary compensation ; a mandatory injunction was granted to prevent 
the board feom allowing such water to remain dammed up to the injury of the 
plaintiff (Milward v. Bedditch L. B. (1873), 21 W. R. 429 ; 26 Digest 334, 651). And 
see Bh%U v. Gkmestershire Q. G., (1893), Times, October 30th, and Rochfotd v* 
Essea €. C. (1915), 85 L. J. Oh. 281 ; 14 L. Q. R. 33 ; 26 Digest 407, 1283.^ 

Where a local authority under the powers of this section widened a narrow lane, m 
one side of which was a raised footpath and on the other a wider footpath on the 
level as the carriage-way, by entirely removing the nrised footpath so as to leave the 
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approach to plaintifi’s premises more dangerous and less convenient than before, it Note to 
held that the local authority had exercised their powers arbitrarily, carelessly. Section 149. 

or oppressively, and that an action lay {Hcmard-Flanders v. MaMon Corporaiim 

(1926), 90 J. P. 97 ; 135 L. T. 6 ; Digest Supp.). 

A liue of kerbing ran across a street above the plaintiffs’ premises and guided 
surface water flowing out of a cross road to the plaintiffs' side of the street, and 
so past their premises. The authority substituted a retaining wall for the kerbing. 

Offing to the wrongful act of third parties on land over which the authority had 
no control, an unusual flow of water ran down the road and did damage to the plain- 
tiffs' premises. It was held that the authority were not Hahle ; the damage was 
occasioned by the unexpected flow of water for which they were not responsible, 
and they were not negligent in not so building the wall that it could not divert 
towards the plaintiffs’ premises a flow which they had no reason to foresee (Ely 
Brewery Co. v. Pontypridd V. D. 0. (1903), 68 J. P. 3 ; 2 L. G. R. 40 ; 26 Digest 
407, 1287). 

S. 308 of this Act, post, p. 4515, provides, however, for the payment of compensation Compensa- 
for injuries sustained by persons in consequence of the exercise of the powers con- tion provided 
ferred by this Act. Therefore, where an authority executed works under s. 150, post, for under 
p. 4388, and in so doing altered the level of the street so as to make the access to one 
of the houses in the street difficult and dangerous, it was held that though the owner 
of the house was liable to pay his proportion of the expenses, he was nevertheless 
entitled to compensation under the P. H. A., 1848, s. 144 (corresponding to s. 308, 
post, p. 4516), for the special damage he had sustained in order that his neighbours and 
the district generally might he benefited (i?. v. Wallasey L. B. (1869), L. R. 4 Q. B. 

351 ; 33 J. P. 677 ; 26 Digest 335, 659). Abutting upon a highway the plaintifFhad 
land on which an inn and stabling had been erected. These stood back from the 
highway, and in front of them was an open space forming part of the same land, 
which had been left open to and on a level with the highway. The defendants in 
exercise of their powers under this section, placed kerbstones and a raised footpath 
at the side of the highway, leaving openings so that carriages could still pass at 
convenient places to and from the plaintiff’s premises. It was held that he was not 
entitled to a mandatory injunction directing the defendants to remove the kerb- 
stones, and that in the absence of any unreasonable conduct his remedy for any 
injury caused by the kerbstones would be by compensation under s. 308 (Sdlors v. 

Madock Bath L. B. (1885), 14 Q. B. D. 928 ; 26 Digest 332, 688). 

The footpath of a street which was a highway and also a turnpike road within 
the district of a local board was altered by them under an agreement with the turn- 
pike trustees (see s. 148, ante, p. 4369), so as to luise the level of the footpath in front 
of the plaintiff’s house and cause him damage. It was held by Brett and Cottojt, 

L.JJ., reversing the judgment of the Queen's Bench Division (Bramwell, L.J., 
diss.), that a street which was also a turnpike road was not excluded by the definition 
(see s. 4, ante, p. 4336, from the operation of the P. H. A., 1848, s. 68 (corresponding 
to this section), and that the plaintiff was therefore entitled to compensation under 
s. 144 of that Act [Nwtter v. AccriTigton L. B. (1878), 4 Q. B. D. 375 ; 43 J. P. 635 ; 
affirmed in H. L. (1880), 43 L. T. 710 ; 26 Digest 335, 660 ; see also as to a turnpike 
road heii^ a street, Thomas v. Eoherts (1878), 43 J. P. 574 ,• 26 Digest 271, 107). In 
the Accrington Case the majority of the court assumed that the alteration had been 
done in pursuance of the P. H. A., 1848, s. 68, corresponding to this section. But 
in the judgment of BEAMWELii, L. J., it was pointed out that had the act complained 
of been done by the turnpike trustees, no action would have lain against them on 
ffie principle established in Bozdton v. Growther, mpra. ^^Aad,” he continued, 

“ usually, a person cannot raise or lower a road in front of another man’s park gate, 
and so leave his park gate high up in the air, or below the level of the road, because 
any person having the right is not likely to interfere with the level of the road. But 
supposing that the owner of property adjoining a highway is not the owner of the 
soil in the highway, I do not think he has any r^ht by the law of the land to have 
the road continued at a particular level. It may be a great inconvenience to him, 
no doubt, to have the ro^ altered if he has built with reference to the level of the 
mad ; but it may be an inconvenience to the public not to have the road altered, 
and I do not know that he has any vested right in the road remaining at that level 
to the iucottvenience of all mankind.** In ereiy case, therefore, where compensation 
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is claimed it becomes material to consider whether the act causing the injury has 
been done pursuant to this section, or whether it is such an act as might he justified by 
the board under their general powers as surveyors of highways. See upon this q[uestion, 
Tailor V. Meltham L, and cases cited therewith, on p. 4365, a7ite ; Burgess v. 
Nortliwick L, B,, and Fearsall v. Brierley Hill L. B., ante, p. 4363 ; Douglass t. EM 
U. B. a, [1913] 2 Ch. 407; 77 J. P. 373; 13 Digest 386, 113S, and Eochfordr 
Essex 0. C. (1916), 85 L. J. Ch. 281 ; 14 L. G. R. 33 ; 26 Digest 407, 1288. 

An authority were empowered by a local Act to acquire a bridge with the approaches 
thereto, with power to “ alter,"' etc. the bridge and the approaches thereto, and 
for that purpose to acquire land by agreement under and subject to the provisions 
of the P. H. A., 1875. The approaches to the bridge were a highway. A. was the 
owner of a house bordering on and having a door giving access to the highway The 
authority, without agreeing with A, proceeded to alter the highway and construct 
other works, so as to block the access to A.'s house and otherwise to interfere with 
her premises. A brought an action to restrain the authority from continuing their 
operations. The authority alleged that A."s only remedy was compensation under 
the P. H. A., 1875, s. 308, jpost, p. 4515. It was held that this was so, and that no 
action lay {Amott v. Whitby TJ. B. 0. (1908), 73 J. P. 64 ; (1909) 73 J. P. 369 ; 101 
L. T. 14 ; 26 Digest 334, 666, 654). 

Section 55 of Oldham Police Act, 1826, empowered commissioners to pave in a 
sufScient manner, on default of the owners or occupiers for six months after notice 
requiring them to do so, “ the public streets, ways, and passages within the said 
township which are now built upon, but not made, paved, bagged, cleansed, or 
otherwise put into good order and condition, and aJl such other streets, etc., which 
are fiow making or being built upon or may hereafter be made, laid out. or bmlt 
upon, or such thereof respectively as may require the same.*" Section 56 empowered 
the commissioners, after such streets should have been completed as to paving, 
etc., and the owners should have paid the expenses, to declare them highways. 
Section 53 empowered and required the commissioners to cause the present and 
future streets to be paved, etc., and the ground or soil thereof to be raised, lowered, 
or altered from time to time in such manner and with such materials as the commis- 
sioners should think fit. Section 54 enabled the commissioners to declare new streets 


to be highways, provided they were of certain width. The Act did not contain a 
clause giving compensation for damages occasioned by the exercise of the powers 
conferred by s. 53. It was held that the general powers conferred by s. 53 were to 
be exercised for the repair only of pavements in old streets and streets declared to 
be highways under the Act ; that they were inconsistent with the specific powers 
conferred by ss. 55, 56 ; and that the lowering of the ground or soil of the streets 
described in sa 55, 56 was an act of trespass not to be justified under s. 53 (Broum v. 
Olegy (1851), 16 Q. B. 681 ; 15 J. P. 609 ; 26 Digest 549, 2457). 

By 8. 15 of West Ham Local Board of Health Act, 1867, the local board were 
directed to cause offensive ditches to he cleansed, covered, or filled up j and s. 16 
empowered them to cause the ditches at the sides of or across public roads to be 
filled up, and to substitute pipe and other draihs, and from time to time to amend 
the same ; and the surface of the land gained by filling up such ditches might, if the 
board thought fit, be thrown into the roads and ways, and be repairable as part 
thereof. The plaintiff was owner of a close adjoining a public highway, and between 
the close and the highway was a strip of land averaging nine feet in width. Upon 
the strip of land ran a ditch, the bank of which, on the plaintiff’s side, was three feet 
in width, and covered with grass, and the bank on the roadside was one foot in 
width, and covered with grass. At the side of the road were posts and rails above 
two feet high. The plaintiff and his predecessors had usually repaired the posts and 
rails, but on two or three occasions the surveyors of the highways and the local 
board had repaired them without the plaintiff’s knowledge. The hoard having 
removed the posts and rails, and covered the ditch, it was held that they had no 
power to do so, the ditch not being ‘‘ at the side of a public road ” within s. 16, and 
presumably belonging to the plaintiff as owner of the adjoining land {TutiH v. Wes^ 
L. (1873), L. R. 8 C. P. 447 ; 37 J. P. 455 ; 26 Digest 323, 665. Cf. Gkorle$ 
QorporaUm v. EfigMin^ctle, [1906] 2 K. B. 612 ; 70 J. P. 509, Walmsky 
Feathersims U. D. G. (1909), 73 J. P. 322; 7 L. G. R. 806 ; 26 Digest 310, 4S9, 
and Banscoffibe v. Bedfordshire €. G., [1938] Ch. 944 ; [1938] 3 All E. R. 647 ; 



Stbeets — ^Vesting and Regelation. 


4385 


J. P. 443 ; Digest Supp., for decisions as to whether roadside ditches, piped and filled Note to 
up, formed part of the highway or not). Section 149. 

A public body, with statutory powers to stop up, alter, or use for the purpose of 

the authorised works, certain specified streets, were restrained by injunction from 
interfering, in excess of their powers, with the cellar of a house in one of the streets, 
the roadway in which was being lowered, until the amount of compensation for the 
whole house should have been ascertained and paid. An inquiry as to the damages 
sustained by the plaintiff, the owner and the occupier of the house, by reason of 
the works commenced by the defendants, having been directed by the decree, it 
was held that the plaintiff was not entitled to be compensated for the indirect injury 
to his trade resulting from the diversion of trafiSc caused by the authorised act of 
lowering the roadway, but only for direct structural injury occasioned by the un- 
authorised interference with his cellar (Bigg v, Corporaiion of London (1873), L- R. 

15 Eq. 376 ; 37 J. P. 564 ; 26 Digest 336, 662). 

(k) The owners of land adjoining a highway are not in general bound to fence it Fencing 
from the highway. Where a sewer belonging to the metropoHtan commissioners highways, 
adjoined a highway, it was held that they were not liable for an accident caused by 
its being unfenced {Cornwell v. Metropolitan Commissiomrs of Sewei's (1855), 10 Esch. 

771 ; 19 J. P. 313 ; 41 Digest 52, 377). And where a fence has been erected, there 
is no liability in respect of it, unless it is a nuisance {Gibson v. Plumsteai Burial 
Board (1897), 13 T. L. R. 273 ,* Digest Supp. ; Earrold v. Wainey, [1898] 2 Q. B. 320 ; 

36 Digest 69, 443 ; see Barker v. Herbert and Smith v. Keys, on p. 296, ante, as to a 
defective area railing), and see Horridge v. Makinson and Daniel v. Rickett, Cockerell 
<£• Co., Ltd., cited on p. 4361, ante, as to the liability for an opening left in the 
pavement of a footpath to admit of access to a coal shoot. A duty is, however, cast 
upon those who in the exercise of statutory powers divert a public footpath, to protect, 
by fencing or otherwise, reasonably careful passengers ffom injury through going 
astray at the point of diversion (Burst v. Taylor (1885), 14 Q. B. D. 981 ; 49 J. P. 

359 ; 26 Digest 477, 1897), A local Act provided that, if the corporation were of 
opinion that danger to the public was likely to ensue by reason of land abutting 
on streets not being fenced, the owner of any such land should, when required by the 
corporation, and to their satisfaction, fence off the land &om the street, and should 
afterwards keep such fence in repair. It was held that the Act did not apply to the 
retaining walls of an old turnpike road, but applied only to new streets where there 
were no fences, and which, in the opinion of the corporation, were dangerous to the 
public {RotJierham {Mayor, etc. of) v. JuUerton (1884), 50 L. T. 364 ; 26 Digest 390, 

1169), See, now, as to dangerous places adjoining highways, and as to fencing lands 
adjoining streets, the P. H. A., 1907, ss. 30, 31, post, pp. 5050, 5051, and see also the 
Towns Improvement Clauses Act, 1847, s. 83, ante, p. 4211. 

The provision in s, 149, ante, p. 4375, is permissive, and no compulsion or duty is 
cast upon the urban authority. Therefore, where a goit ran by the side of an ancient 
public footpath, it was held that the local board were not bound to fence the path 
jBfom the goit to prevent accidents (Wilson v. Halifax (Mayor, etc. of) (1868), L. R, 

3 Exch. 114 ; 32 J. P, 230 ; 7 Digest 293, 200). But if a council pull down a fence 
placed to protect passengers from falling into a ditch by the side of a road, in order 
to repair it, and before repairs are executed an accident occurs through want of a 
fence, they will be liable as for misfeasance ( Whyler v. Bingham B. D. C . , anie, p. 4356). 

(i) in general no person or company may take up or interfere with a highway so Breaking 
as to create a nuisance. See H. v. Longton Gas Co. (1860), 24 J. P. 214 ; 29 £. J. open high- 
M. C. 118 ; 26 Digest 444, 1618 ; EUis v. Sheffield Cos Consumers^ Co, (1853), 2 ways. 

E. & B. 767 ; 17 J. P. 823 ; 26 Digest 421, 1400 ; Fudsey Coal Gas Co, v. Bradford 
(Mayor of) (1873), L. R. 15 Eq. 167 ; 37 J. P. 340 ; Stockport Waterworks Co, v. 

Manchester Corporation (1863), 9 Jur. (ir. s.) 266 ; Att.-Gm, v. Wheatley Go., 

Times, December 16th, 1903 ; Att.-Gen, v. Scott, [1904] 1 K, B. 404 ; 68 J. P. 137 ; 
m Digest 430, 1498 ; Cavan C. C. v. Kane, [1910] 2 1. R. 644 ; [1913] 2 I. R. 250 ; 

26 Digest 470, t ; KUkenny C, G. v. Hayden (1913), 46 Ir. L. T. 95. In Stockport 
Waterworks Co. v. Manchester Corporation, supra, it was held that the t aking up of 
the pavement and digging trenches in the roadway and footway of a public thorough- 
hxG, in order to lay down service pipes for the supply of gas fix>m mains to private 
houses, are not acts which can be justified at common law as done in the exercise of 
the right of every occupier of a house to make such a temporary obstnietion of the 
laghway as may be necessarily incidental to the enjoyment of his proper^ ; and a 
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Note to householder who authorises such acts, and they who do them, having no parliamentary 
Section 149. powers for the purpose, are liable to be indicted for a nuisance. hTo lapse of time is 

an answer to an indictment for causing a nuisance on a highway (R, v. Cross (1812) 

3 Camp. 224 ; 36 Digest 218, 602 ; K v. Edwards (1846), 11 J. P. 602, n. ; 

V. Tmro R. D. C., [1903] 2 Ch. 638; 68 J. P. 51; 26 Digest 313, 464). ]^or h 
the consent of a local authority under this section an answer to an indictment, for 
the power to consent is limited to works authorised by the Act {Hawkins v, Bobinm 
(1872), 37 J. P. 662 ; 26 Digest 420, 1396 ; see also Harvey v. Truro B. D. G.,smra ' 
Att.-Oen. V. Mayo C. C., [1902] 1 I. B. 13 ; 26 Digest 451, 1 ; Preston (Mayor of] v. 
Fullwood L. B., infra). The consent of a highway authority to a tramway crossing 
a highway is of no effect, at any rate if the crossing is a nuisance (Att.^&en. v. 
Barker (1900), 83 L. T. 245 ; 26 Digest 414, 1334), and cf. Matson v. Baird <Ss Qo,, 
(1878) 3 App. Cas. 1082 ; 39 L. T. 304. 

The Court of Chancery refused to interfere by injunction where the injury done 
by the opening of streets was temporary and trivial (Att.-Gfen. v. Sheffield Gas Con- 
sumers^ Co. (1853), 22 L. J. Ch. 811 ; 26 Digest 450, 1663 ; Att.-Gen. v. Cambridge 
Cmsumers^ Gas Co. (1868), 4 Ch. App. 71 ; 33 J. P. 147 ; 26 Digest 451, 1664) ; and 
see further as to nuisances of a trivial or negligible character, R. v. Lej^ine (1866), 
15 L. T. 158 ; 26 Digest 446, 1631 ; B. r. Tindall (1837), 6 Ad. & El. 143 ; IJ. P. 139 ; 
36 Digest 162, 41 ; J2. v. Betts (1850), 16 Q. B. 1022 ; 36 Digest 158, 18 ; B. v. RussM 
(1854), 3 E. & B. 942 ; 18 J. P. 807 ; 26 Digest 446 , 1629 ; Att.-Gen. y. Mayo G. a, 
supra ; B. v. Bartholomew, [1908] 1 K. B. 554 ; 72 J. P. 79 ; 26 Digest 446, 1632 
(coffee stall in street) ; B. v. Bichrrmid, Surrey JJ. (1860), 24 J. P. 422 ; 26 Digest 457, 
1736 (trestles to divert traffic) ; Wandsworth Board of Works v. L. S S. W. Bail. Co. 
(1862), 26 J. P. 821 ; 31 L. J. Ch. 864 ; 26 Digest 331, 628. 

An injunction was, however, granted under the following circumstances : The 
corporation of P., who had no parliamentary powers for the purpose, supplied water 
to the adjoining district of F., and claimed the right to enter upon and break up the 
streets of P., whenever occasion shoxdd require, for the purpose of repairing their 
pipes, relying, as regarded some of the streets, on alleged irrevocable licences granted 
by the predecessors of the local board of F. (i.e., the surveyors of highways), and as 
regarded other streets on prescription. It was held (1) that the claim of the cor- 
poration was to commit a nuisance ; (2) that it was not in the power of the surveyors 
of highways to grant the alleged licences ; (3) that, therefore, as a grant could not 
be presumed, the corporation could not obtain the right claimed hy prescr pticm 
(Preston (Mayor, etc, of) r. Pullwood L. B. (1885), 50 J. P. 228 ; 53 L. T. 718 ; 26 
Digest 440, 1673). See this case for an explanation of the decision in JEd^re 
Highway Board v. Harrow District Gas Co. (1874), L. R. 10 Q. B. 92 ; 38 J. P. 806 ; 
25 Digest 471, 11. There the plaintiffs, a highway board, agreed with the defendants, 
a gas company, that if the plaintiffs would give the defendants a hcence to open a 
highway in their jurisdiction, the defendants should make good the surface of the 
road, and pay to the plaintiffs la. per yard of the highway so broken up. It was 
held that the contract was valid, for the agreement of the plaintiffs to allow the 
defendants to interfere with the surface of the road was a good consideration, and 
the contract was not illegal, as it did not necessarily contemplate the creation of a 
nuisance by the defendants. See also on this point Dublin C. G, v. P. M. <?., [1914] 
2 1. R. 208. 

As to the right of a private individual to restrain the lasTing of pipes in a highway 
the soil of which belongs to him, see Goodson v. Richardson (1874), 9 Oh. App. 221 ; 
38 J. P. 436 ; 26 Digest 326, 588, and Salt Union, Ltd. v. Harvey (1897), 61 J. P. 
375 ; 13 T. L. R. 297 ; 26 Digest 326, 595. The right of a local authority to prevent 
the laying of pipes, etc. under a street does not enable them to require the taking 
up of such pipes, etc. once they have been laid, though laid wrongfully (see St Mary, 
Battersea ( Vestry of) v. County of London and Brush Provincial Slecirio lAgMing Co., 
Lid., ante, p. 4379). It would be otherwise if the defendants claimed the right to 
open the streets from time to time for repairs, etc. (see Hyde {Mayor, etc. of) T. 
OlMam, etc. Electric Tramway, ltd. (1900), 64 J. P. 696), 

Where a company has a special Act, passed before this Act, the provisions in to 
text will not affect their powera In Ijmdon and Blacktoall Rail. Go. v. Idwehouso 
Di^ia Board of Works (1856), m J. P. 789 ; 26 L. I. Ch. 164 ; 26 Digest 507, 2131, 
"to geaieral principle was laid down that when the legislature has vested speciai 
powers in a particular body for speoiffed purposes, a subsequent general Act will 
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override those special powers* Therefore, in that case, a railway company were Note to 
held empowered to build a station abutting on a street in the metropolis without the Section 149, 
consent of the district board, their local Act, which preceded the Metropolis Manage- 
ment Act, empowering them to do so. See also Goldson v. Buck (1812), 15 East, 

372 ; 43 Digest 1071, 93 ; Att.-Gen. v. Eastern Counties Rail. Co. (1842), 10 M. & W. 

263 ; City and South London Rail. Go. v. London G. G., [1891] 2 Q. B. 513 ; 56 J. P. 

6 ; 26 Digest 508, 2133 ; London C. C. v. London School Board, [1892] 2 Q. B, 606 ; 

56 J. P- 791 ; 26 Digest 508, 2134 ; Uckfidd B. D. C. w. Crowhorough Water Co., 

[1899] 2 Q. B. 664 ; 43 Digest 1067, 63 ; Moran v. Marsland, [1909] 1 K. B. 744 ; 

73 J. P. 114; 34 Digest 583, 49 ; Metropolitan Rail. Co. y. London 0. €., [1913] 

2 K. B. 249 ; 77 J. P. 190. For an instance of a power under a special Act to break np 
pavements to lay gas pipes, see Lover Gas Light Co. v. Mayor, etc. of Dover (1855), 19 
J.-P. 515 ; 1 Jut. (^. s.) 812 ; 25 Digest 471, 12. 

As to the power to open streets for the purposes of laying mai-na or wires for the 
transmission of electricity, see the Electric Lighting Acts and Montreal [City of) v. 

Standard Light and Power Co., [1897] A. C. 527 ; 20 Digest 201, h. As to the power 
to open streets for the purpose of laying drains, see Att.-Gen. v. Ashby, ante, p. 113. 

As to crossings over footways, see the P. H. A„ 1907, s. 18, post, p. 5044. Reference 
may also be made to the Tramways Act, 1870, ante, p. 4272. 

Under the P. H. A., 1925, s. 80, Vol. V., post, a local authority authorised to supply 
gas may lay gas pipes in streets which have not been dedicated to the public. See 
P, H. A., 1936, s. 330, ante, p. 675, and s. 153 of this Act, post, p. 4425, as to certain 
acts of interference with pipes, etc. authorised by this Act. 

(i) The judgment of Bb^^well, L.J., in CoverdaU v. Charlton, ante, p. 4377, Trees in 
leaves open the question whether a tree in a street vests in a local authority under streets, 
this section ; though they have power by inference to trim and maintain existing 
trees on highways. In Stillwell v. JLew Windsor Corpn., cited ante, p. 4336, it was 
held that trees planted on public highways after their dedication to the public vested 
in the highway authority under this section. See also Surbiton Irnprovermnt Com- 
missioners v. Metcalf (1888), Times, l^ov. 14th. In Goverdalda Case reference is 
made to trees planted hy the local board, but it must not be assumed that an authority 
have power under this section to plant trees in streets. See a conviction for so doing 
in jR. V. Lewes Corporation (1886), 2 T. L. R. 399 ; 26 Digest 457, 1734. The planting 
of trees on or near highways was discouraged by the old Highway Acts, but where 
the P. H. A. A. A., 1890, post,-p. 4801, has been adopted, the authority may plant 
trees (s. 43, post, p. 4817), and may place in any street refuges and cabmen’s shelters; 
and they may alio authorise the erection of statues or monuments (ss. 39, 40, 42, 
post, pp. 4814, 4815, 4817). See also the Road Traffic Act, 1930, ss. 55, 56, and 58, 

Vol. V., post. 

Power to plant trees is now given to all highway authorities hy s. 1 of Roads 
Improvement Act, 1925, Vol. V. post. The “ improvement of roads ” in the 
Development and Road Improvement Funds Act, 1909, post, p. 5105, now includes 
the planting of trees and shrubs (s. 2, Roads Improvement Act, 1925, Y ol.Y; post). 

Where the provisions have been adopted, the P. H. A., 1925, Vol. V., post, enables local 
aathorities to place in streets, street bins (s. 13, Vol. Y.^post), public drinking fountains, 
watering troughs or seats (s. 14, Vol. Y.,post), and fire alarms (s. 15, Vol. V., post)* 

Power to prevent the obstruction of view of users of the highway by trees growing 
on land adjoining is given by enabling highway authorities to require the removal 
of trees, hedges, etc., on land at ox near a comer by s. 4, Roads Improvement Act, 

1925, VoL V., post, or to lop overhanging trees in districts where s. 23, P. H. A., 1925, 

Vol V., post, has been adopted. 

As to the liability of highway authorities and owners of lands adjoining highways 
where injury is caused to passengers by trees growing on adjoining lands falling upon 
the highway, see Mackie v. W* District of Durnbartomhire G. C* (1927), 91 J- P. 158 ; 
and ifobZe v. Harrison, [1926] 2 K, B. 332 ; 90 J. P- 188 ; 36 Digest 189, 316, referred 
to at p, 4355, ante. See also an article at 98 J. P. Jo. 336. 

The liability of the owner of a tree for damage done by an overhanging bough 
to a passing vehicle was discussed by a county couirt judge hi Thome v. Boheris 
{1999), 128 L. T. Jo- 155, and a transport company were held liable to a passenger 
stamck by an overhanging tree in Radley v. London Passenger Transport Board, 

[1942] 1 AH E. R. 433 ; K^J. P.164. 

(I) As to the recovery of this penalty, see s, 251, posi, p. 4481. 
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The Public Health Act, 1875. 

150 . Where any street (&) \dthiii any urban {a) district (not being 
a highway repairable by the inhabitants at large) (c) or the carriageway 
footway or any other part of such street {d) is not sewered levelled 
paved metalled flagged channelled and made good or is not lighted 
to the satisfaction (e) of the urban authority, such authority may, by 
notice addressed to the respective owners or occupiers {J ) of the premises 
fronting adjoining or abutting (g) on such parts thereof as may require 
to be sewered levelled paved metalled flagged or channelled, or to be 
lighted, require them to sewer level pave metal flag channel or make 
good or to provide proper means for lighting [h) the same within a 
time {hh) to be specified in such notice. 

Before giving such notice the urban authority shall cause plans and 
sections of any structural works intended to be executed under this 
section, and an estimate of the probable cost thereof, to be made imdar 
the direction of their surveyor, such plans and sections to be on a scale 
of not less than one inch for eighty-eight feet for a horizontal plan, and 
on a scale of not less than one inch for ten feet for a vertical section, 
and, in the case of a sewer, showing the depth of such sewer below the 
surface of the ground : such plans sections and estimate shall be 
deposited in the ofiflce of the urban authority, and shall be open at all 
reasonable hours for the inspection of all persons interested therein 
during the time specified in such notice ; and a reference to such plans 
and sections in such notice shall be sufficient without requiring any 
copy of such plans and sections to be annexed to such notice (i). 

If such notice is not complied with, the urban authority may, if they 
think fit, execute the works mentioned or referred to therein (k) ; and 
may recover in a summary manner (1) the expenses (ll) incurred by them 
in so doing from the owners, in default (?n), according to the frontage 
of their respective premises, and in such proportion as is settled by the 
surveyor of the urban authority (n), or (in case of dispute) by arbitra- 
tion in manner provided by this Act (o) ; or the urban authority may 
by order declare the expenses so incurred to be private improvement 
expenses (p). 

The same proceedings may be taken, and the same powers may be 
exercised, in respect of any street or road of which a part is or may be 
a public footpath or repairable by the inhabitants at large as fully as if 
the whole of such street or road was a highway not repairable by the 
inhabitants at large (g). 

This section will not apply to a district in which the Private Street Works 
Act, 1S92, has been adopted See that Act, s. 25, post, p. 4869. 

ITiider the P. E. A., 1007, p. 6035 b, a district council in whose district s. 19 of 
that Act has heen put in force, may, without “ making np ” the whole street, require 
owners, to execute any repairs necessajv to obviate or remove danger to passeng^ 
or vehicles. See that section and notes thereto, post, p. 5045. 

In connection with the Bill which eventually became the P. H. A., 1925, Vol. Y.* 
past, the M. of H. had under consideration the desirability of effecting the repeal of 
ss. 150 — 152 of the P. H. A., 1876, past, pp. 4388 — 4425, so that one code only 
(presumably that contained in the Private Street lYorks Act, 1892, post, p. 4848, 
am^oded to the necessary extent) should regulate the proceedings of local authcritiee 
foe makin g up private streets. They addre^ed the associations representiiig 
local government authorities to this effect, but there was apparently a want of 
unaajimity on the subject. The Law Corcunittee of the Association of Municip^ 
Assochdaons considered that s. 160 of the H. A., 1875, was defective in isks# 
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requiring a frontager to formulate any objection be might have to the notice served Mote to 
upon him until a late stage of the proceedings with the possible result that the ^vbole Section 150. 

cost of the -^rork fi:om vhich he benefited might he thromi upon the local authority 

(see in this connection, Bristol Corporation v. Siimott, post, p. 4405). The Private 
Street Works Act, 1892, post, p. 4848, Tras also considered to be unsatisfactorv in 
not following the earlier enactment as regards the power of a local authority to 'deal 
vdth a street part of which is a public footpath or repairable by the inhabitants at 
large ; in making a court of summarj’ jurisdiction the tribunal for determining 
questions; in the requirement as to advertisement of the resolution approving 
specifications, etc., in the local papers ; in the inability of the tribunal to amend 
a^pportionments when the expenses exceed the estimate by more than 15 per cent. 

(see, however, note to s. 12 of the Private Street Works Act, \^Q2,post, p. 4861) ; in 
not enabling an action to be commenced against an owner without naming him ; 
and in various other respects. The whole matter was under discussion hy a com- 
mittee at the time of the outbreak of war, but in the circumstances it is not possible 
to forecast when amending legislation may now be expected. 

The M. of H. in their annual report for 1924 — 25 made the following remarks. 

They are reproduced in full as they are of value to local authorities and because they 
indicate certain changes of practice : — 

“There has been in recent years, owing to the arrears of the war and extensive 
building developments, much activity on the part- of local authorities in making up 
private streets prior to their being taken over as streets repairable at the cost of the 
rates. The cost of these, as of other works, is much higher than before the war, hut 
the increase is more felt, inasmuch as it falls not upon the rates but upon the individual 
who owns premises fronting, adjoining, or abutting on the streets. 

“ The subject has an obvious bearing upon the development of land for building Standard 
and the cost of providing houses. The technical advisers of the department have specification, 
been in consultation recently with the Institution of Mxmicipal and County Engineers 
with a view to framing a standard specification of private street works which would 
not be too burdensome to the frontagers on the one hand, and would be fair on the 
other hand to the ratepayers who have to pay for upkeep once the street is taken 
over, A standard specification of reasonable requirements in normal circumstances 
and other urban conditions was agreed with the institution and was published in 
their journal on June 17th, 1924. 

“ With a view to easing the burden upon owners the department are now generally Loans, 
willing to sanction a loan to the local authority for a period of *ten years to enable 
them to spread the cost of the work over that period, on the understanding that a 
similar period is allowed to the frontagers for repayment of the cost to the local 
authority.” 

See also s. 28 of the P. H. A., 1907, post, p. 5049, as to the removal or use of old 
materials in streets. 

Any local authority who have served notices under this section or under a similar 
provision in a local Act may at any time if they think fit resolve to contribute a portion 
of the expenses of the works (s. 81, P. H. A., 1925, Vol. Y., post), CJ, the similar 
provision in s. 15 of the Private Street Works Act, 1892, and the notes thereto at 
po^t, p. 4S65. 

Where, after September 8th, 1925, notices have been served under this section as 
respects any street and that street is sewered, paved, flagged, channelled, and made 
good (all such works being done to the satisfaction of the urban authority), then on 
the application in writing of the greater part in rateable value of the owners of the 
hooses or land in such street, the urban authority shall, within three months after 
the time of such application, hy notice put up in such street, declare the same to be a 
highway repairable by the inhabitants at large, and thereupon such street shall 
become a highway repairable by the inhabitants at large (s. 82, P. H. A., 1925, VoL Y., 
post). Of, the similar provision in s. 20 of the Private Street Works Act, 1892, 
and the notes thereto at post, p. 4867. 

A new street constructed by the local authority under s. 154 is not a private street 
fo which s. 159 applies. See note (a) to s, 154, post, p. 4426. 

(a) It will be observed that the section is only applied by the Act to urban districts# Rur^ 

Many rural distarict councils, however, obtained orders under s. 276, post, p. 45025 disiaicts. 
putting the section in force in their districts. In consequence, however, of the 
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cost of the work from which he benefited might he thrown upon the local authority 

(see in this connection, Bristol CorjpoTati<yii v. Siimott, ;post, p. 4405). The Private 
Street Works Act, 1892, post, p. 4848, was also considered to be unsatisfactory in 
not following the earlier enactment as regards the power of a local authority to "deal 
with a street part of which is a public footpath or repairable by the inhabitants at 
large ; in making a court of summary jurisdiction the tribunal for determining 
questions ; in the requirement as to advertisement of the resolution approving 
specifications, etc., in the local papers ; in the inability of the tribunal to amend 
apportionments when the expenses exceed the estimate by more than 15 per cent. 

(see, however, note to s. 12 of the Private Street Works Act, 1892, post, p. 4861) ; in 
not enabling an action to be commenced against an owner without naming him ; 
and in various other respects. The whole matter was under discussion by a com- 
mittee at the time of the outbreak of war, but in the circumstances it is not possible 
to forecast when amending legislation may now be expected. 

The M. of H. in their annual report for 1924 — ^26 made the following remarks. 

They are reproduced in full as they are of value to local authorities and because they 
indicate certain changes of practice : — 

“ There has been in recent years, owing to the arrears of the war and extensive 
building developments, much activity on the part of local authorities in making up 
private streets prior to their being taken over as streets repairable at the cost of the 
rates. The cost of these, as of other works, is much higher thaji before the war, but 
the increase is more felt, inasmuch as it falls not upon the rates but upon the individual 
who owns premises fronting, adjoining, or abutting on the streets. 

“ The subject has an obvious bearing upon the development of land for building Standard 
and the cost of providing houses. The technical advisers of the department have specification, 
been in consultation recently with the Institution of Municipal and Comity Engineers 
with a view to framing a standard specification of private street works which would 
not be too burdensome to the frontagers on the one hand, and would be fair on the 
other hand to the ratepayers who have to pay for upkeep once the street is taken 
over. A standard specification of rea,sonable requirements in normal circumstances 
and other urban conditions was agreed with the institution and was published in 
their journal on June 17th, 1924. 

** With a view to easing the burden upon owners the department are now generally I^oans. 
willin g to sanction a loan to the local authority for a period of ten years to enable 
them to spread the cost of the work over that period, on the understanding that a 
similar period is allowed to the frontagers for repayment of the cost to the local 
authority.** 

See also s. 28 of the P. H. A., 1907, post, p. 5049, as to the removal or use of old 
materials in streets. 

Any local authority who have served notices under this section or under a similar 
provision in a local Act may at any time if they think fit resolve to contribute a portion 
of the expenses of the works (s. 81, P. H. A., 1925, Vol. V., post). Cf, the similar 
provision in s. 15 of the Private Street Works Act, 1892, and the notes thereto at 
p. 4865. 

Where, after September 8th, 1925, notices have been served under this section as 
respects any street and that street is sewered, paved, Slagged, channelled, and made 
good (all such works being done to the satisfaction of the urban authority), then on 
the application in writing of the greater part in rateable value of the owners of the 
houses or land in such street, the urban authority shall, within three months after 
the time of such application, by notice put up in such street, declare the same to he a 
highway repairable by the inhabitants at laige, and thereupon such street shall 
b^me a highway repairable by the inhabitants at large (s. 82, P. H. A., 1925, Vol. V., 
pcst)^ CJ. the similar provision in s. 20 of the Private Street Works Act, 1892, 
and the notes thereto at post, p. 4867. 

A new street constructed by the local authority under s. 154 is not a private street 
to which s. 150 applies- See note (a) to s, 154, post, p. 4426. 

(a) It win be observed that the section is only applied by the Act to urban districts- Bur^ 

Many rural district councils, however, obtained orders under s. 276, post, p. 4502, districts, 
jmtting the section in force in their districts- In consequence, however, of the 
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Note to L. G. A., 1929, s. 30, Vol. Y. and 10 Halsbury’s Statutes 904, rural district councOs 

Section 150. ceased to be the highway authority in their district, and by s. 30 (3), functiong 

under this section as from April 1st, 1930, ceased to be exercisable by rural 

district councils. This section was not applied to the county councils who succeeded 
the rural district councils as highway authority in rural districts, and accordingly 
only the Private Street Works Act, 1892, post, p. 4848, is operative in rural districts. 
As to the authority hy whom functions under that Act will be exercisable in rural 
districts, see the notes to that Act at p. 4848, post. 

“ Street.’* {&) Street. — ^In discussing the dejBnition of this term in s. 4, ante, p. 4336, it was 
pointed out that the word “ street,” as used in this section, does not apply only to 
a street in the ordinary and popular sense, but has tbe wider meaning assigned to it 
by the interpretation clause. The decisions have not been uniformly to this effect, 
and it may be useful to set them out in chronological order. In Maude v. Baildm 
1. B. (1883), 10 Q. B. D. 394 ; 47 J. P. 644 ; 26 Digest 269, 93, the court held that 
the word ‘‘ street ” in this section was used in its ordinary sense of a road with 
houses more or less continuous. In Portsmouth (Mayor, etc, of) v. Smith (1883), 13 
Q. B. B. 184 ; 48 J. P. 404 ; 26 Digest 274, 128, the IVIasteb of the Rolls questioned 
that decision, pointing out that it had proceeded upon a mistaken view of B. y. 
Dayman (1857), 7 E, & B. 672 ; 22 J. P. 39 ; 26 Digest 275, 134; and the court 
decided that the word “ street,” as used in the Towns Improvement Clauses Act, 
1847, s. 53 (13 Halsbuiy’s Statutes 547) (which corresponds to the text), was to he 
■ interpreted aceording to the definition, and, therefore, includes a highway which 
was not a street in the ordinary sense. In Midland Bail. Co. v. Wation (1886), 17 
Q. B. D. 30 ; 50 J. P. 405 ; 26 Digest 267, 72, it seems to have been assumed that 
the word “ street ” as used in the text means a street as defined by s. 4. But ia 
It. (on the. prosecution of Oleckheaion L. B. of Health) v. Bnrnup (1886), 50 J. P. 598; 
26 Digest 534, 2338, the court held that the section applied only to streets in the 
ordinary and natural meaning of that term ; that in summary proceedings under 
the section, it was for the justices to find as a fact, having regard to the surrounding 
circumstances, and to whether there was any intention of building along a road so 
as to convert it into a street, whether such road was a street in the ordinary and 
popular sense of the term ; that it made no difference that the section had been 
applied, or might apply, to a portion of the road other than that in question ; and 
that where the justices found a road, or a portion of a road, not to be a street in the 
ordinary and popular sense, they would be right in holding that the section was not 
applicable to the road or portion. All these cases were reviewed in Joivett v. Idle L. B. 
(1887), 57 L. T. 928 ; ajBfirmed (1888), 36 W. R. 530 ; 26 Digest 270, 101. In that 
case the plaintiffs were owners of a private alley or court, and the defendants acting 
under this section sewered the same and paved the roadway thereof. The plaintiffs 
thereupon sued them for trespass. The alley or court led from a highway to a mill, 
and the portion sewered and paved by the defendants was hounded on each side by 
cottages, some twenty in number, and their gardens and yards. It was the only 
means of access to the cottages and mill ; but the owners and occupiers of the 
adjoining property were the only persons having rights of road over it. The traffic 
in connection with the mill was very considerable. It was held that the words in 
the definition of “ street ” in s. 4 must be read into this section ; that the questioa 
whether the alley or court was a street or not within the meaning of the section, was 
a question of law to he decided by the judge, and not a question for tbe jury ; and 
that, upon the facts, the alley or court in questiou was a street within the meanii^ 
of the section. In Bichards v. ICessich (1888), 52 J. P. 756 ; 57 L. J. M. C. 48; 
26 Digest 271, 102, Field, J., after quoting die definition of a street in s. 4, said: 
‘‘ On looking at the 150th section, I cannot understand how any doubt can haTO 
arisen as to reading this definition into it ; but we haye not to decide that point nm, 
because in Joioett v. Idle L. B., which is the last case on the point, it was decided 
that it must be read in.” In the same case Wills, L, said : “ It was argued lhafe 
s. 4 should not he read with s. 150, and the case of Mavde v. Baildon L. B. was eitei 
in support of that contention, and it was said to be followed by B. {on the proseav^mr 
of Clechheatan L. B. of Health) v. Bumup. I always thought that decision of Jfonds 
y. Baildon L. B. was wrong . . . and it now appears that it lately has been decidd 
in the Court of Appeal in the case of Joweti v. Idle L. B* that the definition of tfes 
word ‘ street ’ given in the fourth section must be construed along with the 
section.” Jowett v. Idle L. B. was again followed in Penwich v. Croydon B. B, A ~ 
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[1891] 2 Q. B. 216 ; 55 J. P. 470 ; 26 Digest 271, 1Q3, There the appellant -was Note to 
goEimoned under this section for non-payment of expenses incurred by the authority SeetiOQ 150, 

in sewering and paving a road on which his premises abutted. Aa order of the 

L. Gf. B. under s. 27 6, post, p. 4502, had declared this section to be in force as to the 
road in question, which the order also referred to as “ a street.” The road ran from 
a turnpike road to a bridge, where it passed into another parish, and was from that 
point repaired hy the local board of that parish as a highway. It was about 9D0 feet 
long. kad on the south side several houses, including the appellant’s house, 
abutting on it ; on the north side there were none for 785 feet from the turnpike 
road, for the rest of its course it was bounded on that side by the authority’s 
aewage farm, on which were two buildings. It was a public highway. There was 
no evidence of formal dedication of the road, hut there was evidence of its use as a 
highway since 1835, and some evidence before 1835, but none inconsistent with its 
having been then merely an occupation road or footpath. The justices held that the 
order of the L. G. B. was conclusive that the road was a street, and further held that, 
although, in their opinion, it was not a street in the popular acceptation of the word, 
it was a street within s. 4. On a case stated, it was held that the justices were wrong 
in holding that the order was conclusive that the road was a street but that by the 
definition in s. 4 it was a street within the meani n g of this section. 

A path in Epping Forest was made up as a street under the Private Street Works 
Act, 1892, post, p. 4848. The case was decided upon another point ; but it was 
apparently considered that the path was a “ street ” for the purposes of the Act, 
though it was necessary that the consent of the Epping Forest Conservators should 
be given before the work was done, the land being part of the forest and subject to 
the Forest Act (Woodford JJ. D. C. v. Eenwood (1899), 64 J. P. 148 ; 26 Digest 543, 

ms). 

Where a roadway runs over land acquired by a railway company under its com- 
pulsoiy powers, and the application of this section to such roadway would be 
inconsistent with the appropriation of the land to the objects of the company, the 
section cannot (semUe) be put into operation ; secii>e, where the making and dedica- 
tion of such roadway, so far from being inconsistent with the company's objects, 
must have been contemplated by the framers of its special Act (Stretford 27. i>. C, v, 

Manchester South Junction and Altrincham Rati, Co, (1903), 68 J. P. 59 ; 19 T. L. E. 

546; 38 Digest 251, 14). See also Glasgow and S. W. Rail. Co. v. Ayr Magistrates, 

[1912] A. C. 520, as to the site of an existing street acquired by a railway company 
by agreement. 

A railway company built a bridge over their railway in the metropolis, with 
additions, on which their station was erected. They lighted the bridge with street 
lamps, and allowed the public for eighteen months to use it as a highway. They 
had made an agreement with a water company to allow water pipes to be carried 
over the bridge. It was held that the bridge had become by dedication a street ; 
that the company could not close it so as to prevent the vestry paving it as a 
“ new street ” ; and that the company as owners were liable to pay paving expenses 
(Ncfr^ London Rail. Go. v. St. Mary, Islington (Vestry) (1872), 37 J. P- 341 ; 27 L. T. 

672 ; 26 Digest 276, 138). 

This section applies to all present and future streets, except when they are repair- 
able by the inhabitants at large, and whether they have been dedicated to the public 
or not: per Quatn, J., in St. Mary, Islington (Vestry) v. Barr^ (1874), L. B- 9 
Q. B. 278 ; 38 J. P. 198 ; 26 Digest 276. 139, fonowing Hull Local Board, of Seam 
V. Jones (1856), 1 H. & N. 489 ; 21 J. P. 37 ; 26 Digest 520, 2212. In a later case, 

Jbssel, M.R., said that the word “ streets ” as here nsed “ dearly extends to places 
which are in all respects private, and over which the pnblic have no right.” And 
he added, ‘‘ What is the Act for ? It is a Public Health Act. The owners of these 
pivate courts and alleys are, of all the people in the world, the most averse to laying 
out money in sanitary works. It is in these places that the poor live, the very 
people who suffer most from the want of sewerage and drainage, which are so 
requisite for public health. Is it to be imagined that the legislature intended to 
except such places firom the operation of the Act ? I should say, if the Act were 
passed for etnybody, it must have been to indudo those owners who, for the sake of 
gain and acquiring high rents in proportion to the annual value of the wretched 
tenements they allow the poor to occupy, neglect (xdina^ and nec^sary sanitary 
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Note to precautions. If I were to interpret it by what I might think to be the mind of the 

Section 150. legh^hiture, I should suppose that the first people to be included would be the owners 
of these crowded courts and alleys over which the public have no street rights what- 
ever, hut which are intended to be used for the dwellings of the poor and are un- 
provided with what, according to modem science, is known to be absolutely necessan- 
for their well being’’ iTnylor r. Oldham Corporation (1876 h 4 Ch. D. 395; 26 
Digest 2TU, 0*j). also Midlmid Rail. Co. v. Wation (1886), 17 Q. B. D. 30; 
50 J. P. 405 ; 26 Digest 267, 72, where, though the owner of the soil of a road put 
up bars and took tolls from passengers, it was held that such road might yet be a 
street," and ]Yaliha}i\>iio\r C. D. C. v. Snnddl ;19{)4), 68 J. P. 509; 2 L. 0. K. 
835 ; 26 Digest 271, 105, where a culde-sac passage, giving access only to the back 
premises of five houses, was held tc be a street '* within this section. In the latter 
case, Buckley, J., said : “I have no doubt I have to see what sort of a passage this 
is, whether it is a private approach to a man’s house, — his avenue leading up to his 
house from the street, or ... a passageway rightly open to any member of the 
public who is going along an adjacent highway, and as to which Day, J., said, in 
R. V. 6W« L.B.,,' there is nothing to show that the public cannot pass along it,* " 
D. owned a house, the back premises of which had a door leading into an alley 
or lane which had been used for fifty years by the tenants of nine houses as an 
access, but there was no thoroughfare through it. It was held that there was 
evidence justifying a finding that this was a new street within the meaning of the 
Metropolis 3Ianageinent Acts, so as to make the owners of the houses abutting on 
it liable for the expenses of paving it {Dodd v. St. Pancras ( Vestry) (1869), 34 J. P. 
517 ; 26 Digest 494, 20U). 

Projected ^ Henley v. Bailey Corporation (1875), L. B. 19 Eq. 375 ; 39 J. P. 423 ; 26 Digest 

streets. 283, I hS, it was held under the following circumstances that an owner of land in a 
suburb of a town who allowed the public to pass over his land, could not be com- 
pelled to pave and sewer under provisions similar to those contamed in the text. He 
had in 1856 demised the coal under the land for six years to K., the owner of the 
adjoining land. In the lease was an agreement that a road, to be called Unim Street, 
should within five years be made across the land under which the coal lay and K/s 
land ; that a sewer should be made under such land ; that the lessor and lessee 
should, at their own cost, construct and repair so much of the said road and sewer as 
should extend along their respective lands ; and that the road should be used as a 
public road for ail purposes for ever thereafter, and should be maintained by each 
of the parties so far as the same should extend over his land until the same should 
be adopted by the surveyor of highways. The road and sewer were never made, and 
there waa no dedication of a highway to the pnblic by notice under the Highway 
Act. A brickfield and afterwards a colliery were opened on K.’s land, and gape 
were opened in the fences to give access for carts and foot jmssengers. In 18^ 
posts and chains were placed across one of the openings, but after a few months 
the chains were removed. In 1870 IC.*s land was sold, and in 1871 conveyed 
to the piaiiitiS in fee. In 1872 the local board called upon him to pave and sewer 
the alleged street.” It was held that the agreement in the expired lease had 
been abandemed, and could not be enforced, and that it did not amount to a 
dedication of a right of way to the public. In this case it will be seen that there 
never was anything which could be called a street. In another case H., lessee of 
land under a lease dated 1855, in 1865 laid out a proposed road across part of the 
land, and built six houses on one side of the road. In 1870 she abandoned her 
intention of making the road, and in 1874 she demised the remainder of the land, 
including the site of the abandoned road. In 1880 the urban authority called 
upon the representatives of H, to pave the road, and cm their neglecting to do ao 
entered on the land and l^an the work- It was held that the lajring out of the 
proposed road was no dedkafion of a public right of way, and that the intention to 
use the land as a Tosud having been ahaixdonQd, an injunction must go against the 
authority {Midi v. Booth Corpomtkm (1881), 44 L. T. 873 ; 26 Digest 283, ISi). In 
1007 were paased showing m intend^ new street with a southern outlet into 
a id^way but no iKnthem outlet. The plans showed the land on the east side of the 
street |ilot4ed out for building. The street was oonstmeted, azKi kerbed and chan* 
ueSed on its eaidem aide with a footpath, at the oost of the owner to the Baiaafaefiou 
of the anthQiity^ who laid a water main in it. A gas main was aho laid. By 1910 
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the o^er had disposed of ail the plots except the two northernmost, and had Kate to 
mnted to his lessees a right of wav over the new street, and houses were Section 150, 

built In September, 1910, K. bought the two remaining plots and the north end 

d the new street so far as it was conterminous with the two plots, vith a right of 
irav orer the new street up to the two plots, and erected a fence with an opening 
for gates across the new street in a line with the southern boundary of the two 
plots, thus enclosing the north end of the new street bought by him. The authority 
b*d not taken over the street or expended any public money upon it, but alleged 
that its entire length had been dedicated to the public, and tiueatened to pull down 
the fence. It was held, on the evidence, that the new street had not become a 
h^hway : — Held^ also, that the byelaws and special Act of the authority dealt only 
with the width and level, and not with the length, of new streets, and therefore 
that, in the absence of an order under s. 17 of the P. H. A., 1907, p. 5043, the 
owner was entitled to deviate from the plans and to enclose the dead end of his 
private road (Kirhy v, Paignton JJ. D, G., [1913] 1 Ch. 337 ; 77 J. P. 169 ; 26 Digest 
297, 2h6)- ^ also SuTiderland Cor^oratim v. Skinner, on p. 44=37, post : Machett v. 

Seme Bay Commissioners, on p. 44:21, post ; Rolls v. Si. Mary, Sewingtoii {Vestry), 

W* N. (1873), 168 ; Tarrant v. TVohing U, D, G., [1914] 3 K. B. 796 ; 79 J. P. 22 ; 

26 Digest 555, 2503, on p. 4436, post, and Urban Housing Co., Ltd. v. Oxford Corpora- 
lion, [1940] Ch. 70 ; [1939] 4 All E. R. 211 ; 104 J. P. 15 ; Digest Supp. 

A bum, having a public footpath on one side, was piped in, with the result that 
Tehicles could be driven (though with diMculty) along its line from one street to 
another ; but it was not intended that there should be any road, and no attempt 
had been made to form one : — Held, that the strip of land was not a street within 
somewhat similar provisions in a Scotch Act (Duvjermline Town Council v. Rintoul, 

[1911] S. C. 737). 

E. agreed with an authority that when he used his land for building he would 
throw a strip eighteen feet wide into a road eighteen feet wide made by an adjoining 
owner along Ms boundary. Before he did so the authority called upon him as a 
frontager to join in sewering and paving the original road ; and, upon the nontager’s 
default, the authority did the work. After apportionment, R., as he had agr^, 
threw eighteen feet into the road, and (though he was not bound to do so by his 
agreement) paved and sewered his strip. It was held that the original eighteen 
foot road was a “ street ” which the authority had the right to require R. to sewer, 
pave, etc. (West Hartlepool Corporation v. Robinson (1897), 62 J. P. 35; 77 L. T. 

387 ; 26 Digest 275, 133). 

In Cawberwdl Corporation v. Dixon, [1910] 1 K. B. 424 ; 74 J. P. 77 ; 26 Digest 
277, 144, it was held that a metropolitan authority are not precluded &om paving a 
^reet at the cost of the frontagers as a “ new street,’’ by the fact that it has b^n 
laid out or widened in contravention of some byelaw or statute. 

In the case of a street down which the boundary between two districts runs, 

& 150 does not seem to be applicable to the making up of the surface as a whole, 
though each council could probably make up the strip within its district and recover 
the expenses from frontagers upon its own side. See hereon Mayor, etc. of Hornsey 
T. BirJcbech Freehold Lard Society, and cases cited therewith, on p. 4402, post. The 
L G. B. expressed the opinion that there was no provision in the P. H. A., 1875, 
idnch would enable two councils to carry out a joint scheme for the mak i ng up of 
A street so situated at the cost of the owners. The boundary may be altered under 
Part Yl of the L. G, A., 1933, arUe, p. 920, with the object of getting over the difficulty. 

See also Newton v, Lamhton EeUon and Jokey OcVHerka, Ltd., [1937] 2 All E. E. 

150 ; Digest Supp., where it was held that a loc^ authority may not make an order 
j » > king over a street, after being made up to their satisfaction, if part of the street 
k aitside their area ; and the application to take over and the order cannot be 
sewed so as to be valid so far as the street is within the authority’s area. 

It is a question of fact whether a piece of ground, e,g., a strip of pavement 
•eparated fern the roadway of a street by posts, is or is not part of the street which 
May be dealt with under this section (Bell df Som v. QrecU €ro^ U. D^C. (1912), 

77 J. P. 37 ; 26 Digest 540, 2386). 

(c) B^tairahte by the inhabitants at larga—The words repairable by the Repairabds 
»Wxtants at large ” were not in the corresponding sectkm (a 69) of the P- H. A., by the 
IS48, but were added by Eirst PubHc Health Supfdemental Act, 1852, s. 13, The inl^bitants 

at large. 
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Kotd to difSeuIty which arose irx K^u^idtHand v. Herring ( 1S53), 17 J. P. X. 741, is thus obviated. 

Section 150. There are, however, local Acts under wiiieh frontagers have been held liable for the 

expense of making up streets repairable by the inhabitants at large : see Ashtm- 

un-der-L'^ji e CorpotatiGii v. Pugh, [1898] 1 Q. B. 45 ; 61 J. P. 78S; 26 Digest 548, 
2P54 ; v. H udsfer^^iyM Corjioratimi, [1S98] 1 Q. B. 847, 859 ; 62 J. P. 3S7, 515 ; 
26 Digest 549, ; Portsmouth Corporaiion v. Sriiith fl8S5), 10 App. Cas. 364; 

49 J. r. 670 ; 26 Digest 519, 2209 ; Crump v. Clmrley Corporation |i90S}, 72 J. P. 
324 ; OS L. T. S05 ; 26 Digest 520, 2210 ; .Siochport Corporaiion v. Cheetham fiS60|, 
24 J. P. 196 ; 26 Digest 549, 2402 ; Rochdale Corporation v. Leaah (1910), 74 J. P, 
b9 ; lOi L. T. SSI r26 Digest 549, 2463; Birkenhead Improvemerd Commissiorurs 
V. SaiirSOin llS76), 40 J. P. ; 34 L. T. 1 i5 ; 26 Digest 552, 2480 ; lAeds Corpora- 
tion T. Hauke, Times, July 17th, 1897. 

If a street is repairable by the inhabitants at large, there is no jurisdietion under 
this section. Therefore where a street was shown to have been a highway before 
1635 [as to this date and its importance in this respect, see p. 1947, aiite)^ it was held 
that the frontagers could not be made liable (BiMon v. Hadlingdm CoipoTaiion, 
[lS9Sj 1 Q. B. 294 ; 62 J. P. 85 ; 26 Digest 543, 2416). And in the case of a high- 
way dedicated since IS35, where from long user it was presumed that the require- 
ments of S 3 . S4 — 92 of the Highway Act, 1835 (9 Halshury’s Statutes 97 — 104), had 
been complied with, the same result followed {Leigh U, D. C. r.King, ante^p, 1951; 
but see Cabahe v. W dton-on-Thames V. D. C., p. 1947, anU). 

The words *' repairable by the inhabitants at large ” appear to he used in 
contradistinction to highways repairable by individuals or corporate bodies by 
prescription, mtione tenures, ratione claumrcs, or under some statute or statutory 
award, or highways repairable by no one. In the case of highways repairable by 
individuals there may, in case of default, be an ultimate liability upon the inhabi- 
tants . see Pratt on Highw'ays (18th ed.), pp. 83, 84, and cases there cited as to roads 
made under turnpike and other local Acts) ; but it is submitted that for the purposes 
of this section at any rate such highways cannot be said to be repairable by them : 
cf. Stcansea Improvefnent and Tramways Co. v. Glamorganshire County Roads Board 
1 1880), 43 J. P. 798 ; 41 L. T. 583 ; 26 Digest 358, 835 ; Gilson v. Preston Corpora- 
tion (1869), L. E. 5 Q. B. 218; 34 J. P. 342 ; 26 Digest 357, 834 ; Austerberry v. 
Oldham Corporation ( 1885), 29 Ch. D- 750 ; 49 J. P. 532 ; 26 Digest 267, 71 ; Wal 
Hngton v. White, ante, p. 1950. As to what roads are repairable by the inhabitants 
at large, see pp. 1947 et seq., ante ; reference may also be made to the cases cited in 
the notes to s. 25 of the Town and Country Planning Act, 1932, ante, pp. 1949 et seg. 

Owners of land adjoiniiig a road which a local authority have agreed to take over 
as a highway repairable by the inhabitants at large, cannot by agreement between 
them and the authority confer Jurisdietion to act under s. 150. See Mayor, etc. of 
Folkestone v. Marsh, cited on p. 4367, ante; but cf. Mayor, etc. of Folkestme v. Booh, 
ante, p. 4368. 

An apj^cation to justices by a local board for the recovery of expenses from an 
owner under this section was dismissed <mi the ground that the street was a highway 
zepsdrable by the mhabitantB at large. The board some years later made an 
application against the same persem for the recovery of further expenses subse- 
quently incurred in respect of the same street. It was held by the Court of Appeal, 
reversing the dedsion of the Queen’s Bench Division, that the adjudication of the 
justices that the street was a highway repairable by the inhabitants at large on the 
first appIieati<Hi was beyond their jurisdietion, for they had only power to make or 
n^tisc an order for the payment of the expense claimed ; that, therefore, such 
adjiidieal»oa did not estop the board from claiming the expenses claimed on the 
second appHcation, and consequently that a magistrate could make an order for 
their payment (B. v. Euichings (1881), 6 Q. B. D. 300 ; 45 J. P. 504 ; 26 Digest 533, 
2326 ). This decision was followed by a Divisional Court in a case arisiug under a 
local Act simila r in terms to the Brivate Street Works Act, 1892, post, p. 4848 ( Wakt” 
$€id Corporation v. Cooke, [19(^] 1 K. B. 188 ; 66 J. P. 232), and also in a ceme arising 
the Metropolitan M a n agement Acts {Scott v. Lowe (1902), 66 J. P. 520 ; M 
IHgeat 497, 26^). The Wakefield Case, was however, app^ed ; and it was 
uhimatdy decided in the House of Lords that the principle of the decision in B. v. 
JHnichings, supra, was not ap|dieable (Wakefield Corporaiion v, Cooke, [1904] A. €. 
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31 ; tSS J- P.- ^25 ; 26 Digest 543, 2419). See the notes to the Private Street Works Mote to 
Act, 1S92, s. 7, post, 4853. Section 150. 

((f) Part of such Street. — It was held with reference to the Aletropolis 

Hanagement Acts, 1855 and 1862 (11 Halsbary’s Statutes 8S9, 965;, that, although Part of a 
the district board might have resolved that part only of a road should be repaired, street, 
vet as they had resolved that the whole should be repaired, there must be only one 
jpportioiunent on ail the owners along the entk*e road. Therefore, the surveyor 
having divided the road into four sections, and apportioned the cost of repairing 
each section amongst the owners of property in that section, it w'as held that the 
apportioninents were bad, and unenforeeable {JVMichurch v. Fulham Board of Works 
4866), L. R. 1 Q. B. 233 : 30 J. P. 229 ; 26 Digest 497, 2036). See also Nash v. 
iiiks ^1926), 91 J. P. 19; 43 T. L. Pv. 121 ; Digest Supp., decided under s. 19 of 
P. H. A., 1907, post, p. 5045. 

The owners of a field adjoining a highway repairable by the inhabitants at 
luge used it for building, and threw open to the highway a strip of land in front 
d the new houses. It was held that the houses with the strip of land in front of 
them formed a street within the meaning of the section, which the authority could 
compel the frontagers to pave, channel, and kerb, to their satisfaction {Rickards v. 

Kmkk (1888), 52 J. P. 756 ; 57 L. J. M. C. 48 ; 26 Digest 271, 102). See the 
observations on this case in White v. F-ulham Vestry (1896), 60 J. P. 327 ; 74 L. T. 

425 ; 26 Digest 276, 142, and Property Exchange^ Ltd. v. Wandsicorth District Board 
of Works, [1902] 2 K. P- 61 ; 66 J. P. 435 ; 26 Digest 277 , 143 ; and cf. Portsmouth 
Corporation v. Hall and EscoU v. Neicport Corporation, post, p. ^19. 

A ** part of a street ” may be such part as is not occupied by tram lines {Standring 
V. BexMll Corporation (1909), 73 J. P. 241 ; 7 L. G. R. 670 ; 26 Digest 539, 2383). 

(«) Sewered, Levelled, etc. to the satisfaction of the Urban Authority.— what works 
Where an owner had, with the sanction of the Metropolitan Board of Works, laid may be 
a sewer in a new street, and the district board afterwards took up this sewer and required : 

Uid another for the drainage of the neighbourhood, it was held that the owner ’^orks of 
could not be charged with any portion of the cost of the second sewer {Fulham 
Didrkt Board of Works v. Goodwin (1876), 1 Ex. D. 4(X); 41 J. P. 134 ; 41 Digest 
36, 223. See also East Barnet U. D. C. v. Stacey, [1939] 2 K. B. 861 ; [1939] 2 All 
E. R. 621 ; 103 J. P. 237 ; Digest Supp.). Where a sewer had been laid in a street 
by private persons, and had vested in the urban authority under s. 13 (now repealed) 

{13 Ealsbury’s Statutes 631), it was held that the authority could not require the 
owners to lay a new sewer when a new system of drainage had to be adopted (BoneHa 
T, Twickenham L. £. (1887), 18 Q. B. D. 577 ; affirmed, 20 Q. B. D. 63 ; 52 J. P. 

356 ; 41 Digest 19, 131). See observations on those cases in Sinmonds v. Fulham 
Yestry, [1900] 2 Q, B. 188 ; 64 J. P. 548 ; 26 Digest 279, 163. 

in objection, that the cost of providing new gullies or altering the position of 
cxsting guUies and altering levels in streets which had been laid out by an estate 
developer in accordance with a plan approved by the authority as complying with 
the byelaws as to widths of streets, etc., should not be charged to the frontagers but 
abooM be charged to the ratepayers of the district as the gullies and connecting pipes 
were and alwa37s had been part of the drainage system and formed no part of the 
cMTsageways of the streets, was successfully mamtained in East Barjtet U. D. C. v. 

Stacey, supra. See also Be Jesty's Avenue, Broadway, Weymouth, [1940] 2 K. B. 68 ; 

[1910] 2 All E. B. 634 ; 104 J. P. 279, 

It does not, however, follow because there is in a street a sewer which has become 
vested in the authority, that the street is sewered “ to th^ satisfaciacai ” so as to 
jnevent their requiring it to be sewered under this section. In Barrow-in- Furness 
(Jfdfor, etc. of) V. Dawson (1890), 13 M. C. C. 13, Smith, J., held that it was a questaon 
ci f^t to be decided on the evid^ce whether an authority had expressed safcis^ 
iKticn with, or were in fact satisfied with, the sewer as originally ccmstmcted ; but 
Is accepted the proposition laid down in the Twwkenkam Case, that “ if after the 
iipse of a reasonable time after the voting of sewers in a cxaporation they had done 
wthing and expressed no view on the subject, it must be taken to he conclusive 
m a matter of Dtct that at the time the sewer was originally constructed they were 
®*ti8fied with it for the purpose for which it was then used.’* And see WcUthamstou? 

-L B. T. Biaines, [1891] 2 Ch. 606 ; 26 Di^ 63$, 2372. A road having been tbsBb 



4396 


The Public Health Act, 1875. 

Not6 to by the owners of a building estate about 1859, a 12’inch pipe was laid by them along 
Section 150. it from end to end. Houses were built from time to time^ in the neighbouxhood of 

the road, and some of their owners connected their drains with the 12-inch pipe ; but 

some of the earlier houses had a separate system of drainage into cesspools in a wood 
at the back of their premises. Drainage into the 12-inch pipe commenced at least 
as early as 1876. The pipe discharged into a culvert, and thence into a river. The 
plaintiffs’ predecessors, the W. local board, were constituted in 1878, and could in 
that year have put into operation the provisions of this section (s. 150). There was 
evidence that in 1882 their surveyor knew of at least one connection of drains with 
this pipe, and that complaint having been made in 1892 as to the outfall into the 
river, the plaintiffs proposed a scheme by which the drainage was to be diverted 
from the 12-inch pipe and carried into septic tanks. It was held on the evidence as 
a finding of fact that the authority must be taken to have been satisfied with the 
sewer, and could not now resewer the road at the cost of the frontagers under s. 150 
(Wilmsloiv U, jD. <7. v. Sidebottom (1906), 70 J. P. 537 ; 5 L. G. R. 80 ; 26 Digest 
528, 2265). S&mhU, on the authority of Bonella v. Twickenham L. B., ante, p. 4395, 
when a sewer has thus existed for a long period of years, it must be inferred that the 
sewer has been accepted by the authority as a sewer laid to their satisfaction {ibid.). 

In Hornsey L. B. v. Davis, [1893] 1 Q. B. 756 ; 57 J. P. 612 ; 26 Digest 528, 2264:, 
the owners of a building estate, predecessors in title of the defendant, deposited 
plans which were approved by the authority, showing a road to be drained by an 
intended sewer crossing the Hew River ; and an agreement was made by the Hew 
River Company with the owners to divert the Hew River for the purpose of laying 
the sewer according to the plans. The sewer was laid as far as the New River, where 
it stopped, and the Hew River never was diverted according to the agreement, so 
that the sewer was never completed and had no outfall ; but the work done was from 
time to time inspected during its progress by a servant of the authority, who 
authorised the covering in of the various sections, and made reports to the authority, 
who never expressed any dissatisfaction. The sewer was never used, and in five 
years became out of repair, w^hereupon the authority gave notice to the frontagers to 
construct a new sewer, and in default themselves constructed it. It was held that 
the authority had power to accept and did accept the original sewer, although it had 
no outfall and was incapable of being used as a sewer, and that the road having once 
been sewered to their satisfaction the expenses of constructing the new sewer were 
not chargeable on the frontagers. 

A private street is not necessarily “ sewered ” within the meaning of this section 
where the houses in it are served either singly or in groups by private drains or 
sewers constructed by the several owners of the houses, but not forming one system. 
Accordingly, the authority may, although these private sewers are vested in them 
under s. 13 (13 Halsbury’s Statutes 631), require the frontagers to sewer the street, 
unless they have, either expressly or by implication, determined that it is already 
sewered to their satisfaction, in which case their powers are no longer exercisable, 
and any new sewers required must be provided at their expense under ss. 15, 18 (op. 
cit. 632, 634) (Handmorth D. G. v. Herrington, [1897] 2 cL 438 ; 61 J. P. 518 ; 26 
Digest 528, 2268), This decision is in accordance with an earlier one {Handsioorth 
L. B. V. Taylor (1893), [1897] 2 Oh. 442 n; 58 J. P. 9 n), where Romer, J., said : 
“ The owner of houses wished to exercise bis right of draining those houses into the 
nearest sewer in the district, and what he did was to form a drain for the houses 
which, for his purposes, should drain them into the nearest sewer, and that he did. 
That was approved of and sanctioned by the board ; but, looking at the circum- 
stances of the case, I am satisfied that it was not intended by the owner or by the 
board, at the time, that this drain should be regarded as or accepted as a sewering 
‘^^^f part of the street in which these houses were. What was done was merely a 
drainage of the particular houses by one drain instead of several into the nearest 
sewer. The board, in my opinion, never did approve of the drain as a sewer to their 
satisfaction for any part of this street,” See also observations of Chanrell, J., in 
Bishton v. Haslingden Corporation, [1898] 1 Q, B. 294 ; 62 J. P. 85 ; 26 Digest 543, 
2416, BXidiEanwell U, D, G. and Smith, In re (1904), 68 J. P, 496 ; 26 Digest 531, 2800. 

Up to 1881 the soil sewage in a private street was drained into cesspools, and 
the surface water was carried by channels constructed by the owners of the adjoining 
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land into a river. In 1881 the authority made a contract for the construction of Note to 
soil and surface water sewers in the street, but subsequently decided to omit the Section 150. 

surface water sewer. The soil sewer was constructed at the expense of the rates, 

the surface water continuing to be carried away by the channels. In 1891 the 
authority resolved to serve notices under s, 150, requiring the frontagers to pave, 
metal, channel, and make good the street ; but before the notices were served they 
sLCcepted a guarantee from twelve frontagers to put and maintain the road in repair. 

In 1904 the authority served notices on the frontagers requiring them to provide 
a surface water sewer, and, on the frontagers making default, themselves provided 
the sewer. On proceedings to recover the expenses, it was objected that the street 
had been sewered to the satisfaction of the authority prior to 1904 ; but the justices 
found as a fact that it had not. It was held that there was evidence upon which 
they could arrive at that conclusion {Bloor v. Beckenham Urban District GoundU 
[1908] 2 K. B. 671 ; 72 J. P. 325 ; 26 Digest 529, 2269), 

(But now see, in connection with these cases, Part II. of the P. H. Act, 1936, ante, 
pp. 21 et seq.). 

In the metropolis, when a new street is paved at the expense of the owners, the Works other 
authority is bound afterwards to keep it in repair, whether it has become a highway than ^ 
or not {B, v. Hackney District Board of Works (1873), L. R. 8 Q. B. 528 ; 26 Digest sewering. 

490, 2007 ; St. Giles, Camberwell {Vestry of) v. Hunt (1887), 52 J. P. 132 ; 56 L. J. 

M. C, 65 ; 26 Digest 490, 200S), and in Walthamstow L. B. v, Staines, supra, Chitty, 

J., appears to have held generally that the powers conferred by this section (s. 150) 
are exercisable once only j see also Derby (Mayor, etc. of) v. Grudgings, [1894] 2 Q. B. 

496 ; 58 J. P. 686 ; 26 Digest 535, 2341, per Chaelbs, J., and Smith v. Croydon L, B. 

(1868), 32 J. P. 709. But in Barry and Gadoxton L. JB. v. Barry, [1895] 2 Q, B. 110 ; 

50 J. P. 421 ; 26 Digest 629, 2274, it was held by Lord Russell, O.J., and Charles, 

J., that an authority may call upon the frontagers to do any of the works (except 
sewering, as to which see the oases cited, supra) mentioned in this section from time 
bo time, as occasion may require, unless and until the street has been declared to be 
a highway repairable by the inhabitants at large, notwithstanding that such work 
may have been previously done at the expense of the frontagers to the satisfaction 
of the authority. Where, however, all the works required by the section have been 
done the local authority may be compelled by the frontagers to declare the road a 
highway repairable by the inhabitants at large under s. 82, P. H. A., 1925, Vol. V. 
and 13 Halsbury’s Statutes 1163. 

Where a local authority had in pursuance of an agreement constructed a road 
outside their district and subsequently after their district had been extended to 
include the road served notices upon the frontagers under this section, it was held 
that the fact that they had themselves constructed the road did not estop them from 
saying that the road was not sewered, metaUed, etc., to their satisfaction (Sunderland 
Corporation v, Briestman, [1927] 2 Ch. 107 ; 26 L. G. R. 64 ; Digest Supp.). 

The power to level " given by this section only attaches where the particular Levelling, 
street requires to be levelled, looking at it as an isolated street. Where, therefore, 
the local board required the owner of a house to level the part of a street upon 
which his house fronted, so as to make it on a level with other streets, it, was held 
that they could not recover from him the expenses incurred by them in doing the 
work (Caley or Cary v. Kingston-upon-Hull L. B, (1864), 5 B. & S. 816 ; 29 J. P. 

116 ; 26 Digest 527, 2261). See, however, in districts where the Private Street 
Works Act, 1892, is in force, s. 9, thereof, post, p. 4868. 

An authority have no power when making up a street under this section to alter Alteration of 
the respective widths of the carriageway and footway of the street (Robertson v, roadway and 
Bristol (Mayor, etc. of), [1900] 2 Q. B. 198 ; 64 J. P. 389 ; 26 Digest 627, 2259 ; pavement. 
Wandsworth Borough Council v. Golds, [1911] I K. B. 60 ; 74 J. P. 464 ; 26 Digest 
489, 2001), except in cases where the relative proportions of carriageway and foot- 
way have been left undetermined by the owner of the soil (Stretford U, D. C. v. 

Manchester, etc. Rail. Co., ante, p. 4391 ; per the Viob-Chahobllob of the County 
Palatine of Lancaster). Where s. 36 of the P. H. A., 1925, Vol. V., post, has been 
adopted, however, any alteration may be made in the respective widths provided 
that any extra expense thereby incurred is borne by the urban authority and not 
charged upon the frontages. This section is as from April 1st, 1930, of universal 
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application in all mral districts by the county councn under Sched. I., Pt. I., of the 
L. G. A., 1929 ; Vol. V and 10 Halsbury’s Statutes 975. See the notes to the Private 
Street Works Act, 1892, s. 6, post, p. 4851. 

The authority have not the right to make what in fact are physically two streets, 
separated by a wall built across the junction, into a single street by the removal of 
the wall, even after taking over both streets {Urban Housing Co,, Ltd, v. Oxford 
Corporation, post, p. 4729). 

It will be observed that the authority are not empowered to call upon the owners 
to widen a private street ; and notices which contain such a requirement would 
probably be held to be invalid. As to the circumstances under which the authority 
could themselves undertake a widening, see notes to s. 154, post, p. 4425. 

The L, G. B, held in a case which came before them that notices which 
required owners to maintain a street for a period after it was made up were of 
doubtful validity, and called in question the power of the authority to proceed 
upon default of the owners. The Board pointed out that the owners might have 
been willing to do all the works which they could be legally required to do under 
the section. 

The previous Acts did not mention “lighting.*' Under this section the 
frontagers can only be required to provide “means of lighting,” which pre- 
sumably means structural works only, such as pipes or wires, lamps, etc., and 
does not include a supply of gas, etc. Under s. 161, post, p. 4445, the authority 
may, at the cost of the general rate, provide such lamps, etc. as they think necessary 
for hghting the streets in their district. They may therefore provide lamps and 
other apparatus in private streets instead of using their powers under s. 150. The 
authority may also, if they think fit, and if the circumstances warrant such a course, 
defray the cost of lighting private as well as public streets. 

(/) Notice to pave, etc. — ^Note that the notice may be given to the owner 
or occupier, but that owners only are responsible for the expenses if recovered 
summarily. Unless notice has been given to the owner or occupier to do the work, 
the expenses cannot be recovered from the former {J arrow L» B, v. Kennedy (1870), 
L. K. 6 Q. B. 128 ; 35 J. P. 248 ; 26 Digest 523, 2241 ; and see also Pierson v. 
Altrincham U, D. C, (1917), 81 J. P. 149 ; 15 L. G. R. 228 ; 21 Digest 299, 1078), 

An authority incurred expenses m paving a street without having served a 
notice under this section upon the then owners of certain premises. They now 
claimed in an action against the present owners a declaration that the expenses 
were a charge on the premises (see s. 257, post, p. 4489). A predecessor in t itle of 
the defendants had paid to the authority an instalment of the expenses. It was 
held that the authority were not entitled to the declaration claimed, inasmuch as 
service of the notice was a condition precedent to liability on the part of the defen- 
dants, and the payment by their predecessors could not operate as a waiver of the 
omission {Famworth L, B, v. Compton (1886), 34 W. R. 3^ ; 26 Digest 524, 2243 ; 
and see Bacup [Corporation of) v. Smith, ante, p. 709). 

In January a local board passed a resolution for the paving and sewering of a 
street, and on May 11th notice was served on P. & Co., requiring them to pave, 
sewer, etc. P. & Co. had been owners of land abutting on the street, but by a 
conveyance of April 27th had conveyed their estate to the respondent. The board 
had no notice of this conveyance. In an action by the board to recover the paving 
expenses from the respondent, it was held that P. & Co. were not at the time of 
the service of the notice either owners or occupiers of the premises, and that as 
the proper steps prescribed by the section had not been taken, the respondent was 
not habie [Wchsend L. B, v. Murphy (1889), 61 L. T. 777 ; 6 T. L. R. 29 ; 26 Digest 
524, 2247). 

According to a dictum of Kbkbwich, J., the notice must be served on every 
frontager, and, if it is not, the expenses cannot be recovered even from those who have 
been served (Handsworth U, D, C. v. Herrington, [,1897] 2 Ch. 438 ,■ 61 J. P. 518 ; 
26 Digest 528, 2268). This dictum was not followed in Sunderland Corporation v. 
Gray, [1928] Ch. 756; 91J.F. 52; Digest Supp* In that case notices had been served 
upon all the frontagers except one, and in proceedings for enforcing a charge on 
premises in respect of which notice had been served, it was held that there is no con- 
dition precedent implied in s. 150 that before a charge can be enforced all the front- 
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agers must have been served with notice. The expense of making up that part of the Note to 

road fronting upon the premises of tli,o person who was not served cannot, however, Section 150. 

be apportioned upon the frontagers who have been served and must be borne by the 

authority. Cf. Leeds Corporation v. Armitage (1899), 43 Sol. J. 263. In that case 
notices were given to all the frontagers in a street save one, and the omission was 
not discovered until the work had been begun. The work was then stopped and 
notice given to the frontager, who did nothing, and the authority completed the 
work. It was held that he could not be made liable as he had never had the oppor- 
tunity of doing the work, as the statute required. In this case it mil be observed 
that the proceedings were against a frontager who had not been served until part of 
the work had been done. 

For definition of owner, see s. 4, ant, a, j). 4335. As to authentication and service 
of the notice, see ss. 266, 267, post, pp. 4494 — 5. 

Service of the notice on a ])orson who is de facto in receipt of the rent, is a service 
on the owner sufficient to satisfy the requirements of this section {Peek v. Waterloo 
and Seafonh L. B. (1863), 27 J. P. 807 ; 33 L. J. M. G. 11 ; 26 Digest 524, 2246 ; 
and see St. Helen'' s {Mayor of) v. Kirhhmn, where an agent for the collection of rents 
was held to be an owner within the meaning of this section, and other cases cited 
therewith on p. 709, ante). Section 267, post, p. 4495, which contains provisions as 
to service of notices, was intended to aid those who have to serve notices, and was 
not meant to prevent a notice, otherwise perfectly good, from being good. There- 
fore, service at an owner’s place of business, by delivering and reading it to his clerk, 
was held a good service {Mason v. Bihhy (1864), 28 J. P. 121 ; 33 L. J. M. C. 105 ; 

38 Digest 176, 1S2 ; and see Woodford U. D. 0. v. Henwood (1899), 64 J. P. 148 ; 

26 Digest 543, 24JS). 

As to what work an authority may require frontagers to do, see preceding note. 

As some difficulty had been experienced in framing notices under the correspond- 
ing P. H. A., 1848, s. 69 {Mayor of Blackburn v. Parkinson (1858), 23 J. P. 262 ; 28 
L. J. M. 0. 7 ; 26 Digest 551, 2477 ; Bayley v. Wilkinson (1864), 16 0. B. (N. s.) 161 ; 

26 Digest 525, 2251) ; Local Government Act, 1858 (Amendment) Act, 1861, s. 17, 
enacted that the form of notice in Sched. A. to that Act, or one to the like effect, 
might be used. The form of notice under this Act will be found in Sched. IV., 

Form G. (13 Halsbury’s Statutes 776), although no reference is made to it in the 
text. 

In Acton L. B. v, Lewsey (1886), 11 App. Gas. 93 ; 50 J. P. 708 ; 26 Digest 629, 

2276, Lord Beamwell said : “ Upon the point which occurred to me, that the board 
had no right to order the way in which the work should bo done, I still have sufficient 
doubt to recommend local boards, when they do give orders that work shall be done, 
not to prescribe the mode in which it shall be done, but to content themselves with 
saying that, if done in a particular way, it will be satisfactory to them.” In that 
case, however, the provisions of s. 317 and Sched. IV., Form G., post, p. 4524, and 
13 Halsbury’s Statutes 776, were not brought to the iiotice of tho court, and it is 
submitted that the dictum of Lord Beamwell is of doubtful authority. A notice 
which is not in the form set out in Sched. IV., post, p. 4524, but merely refers in 
general terms to the provisions of the section and does not give particulars of the 
work to be done, or mention that plans and sections are deposited for inspection, is 
not sufficient {Stourbridge U, D. C. v. Butler and Qrove, [1909] 1 Oh. 87 ; 73 J. P. 3 ; 

26 Digest 625, 2262). 

A corporation paved three roads under a local Act and sued the frontagers for 
the expenses. One road was a “ back road ” and two were cross roads ” (as 
defined by the Act), but the notice called them all “ back roads ” : — Held, that the 
mistake could not have misled tho frontagers, and that, therefore, the notice was 
sufficient {Blackburn Corporation v. Semderson, [1902] 1 K. B. 794 ; 66 J. P. 452 ; 

26 Digest 548, 2462). 

See Acton L. B. v. Lewsey, Kershaw v. Sheffield Corporation, and Acton JJ. D. 0. v. 

Watts, p. 4410, post, as to the effect of an authority carrying our work not identical 
with that specified in their notice. 

As to the time allowed by the notice for doing the work, see note {hh),post, p. 4405. 

A notice is not bad because it may involve the entering upon the soil of another 
person to execute the work comprised in it {West Hartlepool Corporation v. Robinson 
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(1897), 62 J. P. 35 ; 77 L. T. 387 ; 26 Digest 275, IBS. And see Lancaster v. Barnes 
XJ, Z>. C., [1898] 1 Q. B. 855 ; 62 J. P. 405 ; 36 Digest 236, 748). 

A notice wliich, is vltra vires as to part, but good as to the residue, may be enforce- 
able in respect of the valid portion. Thus a notice to flag a street, referring to a 
plan which included a garden not dedicated to the public, was held to be valid so 
far as it applied to the street and enforceable accordingly {Hall v. Potter (1869), 
34 J. P. 515 ; 39 L. J. M. C. 1 ; 26 Digest 526, 2255). 

Notice was given to the appellant and five others requiring them to sewer, pave, 
etc. the parts of a street in front of their premises within a specified time. Five 
of the owners executed the works, but the appellant made default. The board 
thereupon did the work, and, the surveyor having made an apportionment, gave 
her notice accordingly. It was held that the board were not bound before executing 
the work to give the appellant a fresh notice specifying the particular works remaining 
to be done by her {Simcox v. Handsworth L. B. (1881), 8 Q* B. D. 39 ; 46 J. P. 260 ; 
26 Digest 524, 2242). In this case it was argued that the notice was not a separate 
notice to each owner to do the work opposite his own premises, but was a notice to 
all the owners in respect of the entire work. But Grove, J., in delivering the 
judgment of the court, said it was not meant that each owner may be called upon to 
execute the whole. And see Wakefield Sanitary Authority v. Ma^ider (1880), 5 
C. P. D. 248 ; 44 J. P. 522 ; 26 Digest 530, 2282, the facts of which are stated in 
note in), post, p. 4414 ; and Macclesfield Corporation v. Macclesfield Grammar School, 
[1921] 2 Ch, 189 ; 26 Digest 526, 2254 ; Sunderland Corporation v. Cray, [1928] Ch. 
756 ; 91 J. P. 52 ; Digest Supp., in note (hh), post, p. 4405, and Cardiff Corporation 
V. Cardiff Pure Ice Gold Storage Co., Ltd. (1930), 95 J. P. 11 ; 29 L. G. R. 29 ; 
Digest Supp. But see, on the other hand, Handsworth TJ. D. G. v. Herrington, [1897] 
2 Ch. 438 ; 61 J. P. 518 j 26 Digest 528, 2268 ; and Lancaster v. Barnes TJ. D. C., 
[1898] 1 Q. B. 855 ; 62 J. P. 405 ; 41 Digest 40, 296, where WmLS, J., said : “ The 
notice is a general one : it is a notice to all the owners collectively to make up the 
street generally. No one ever saw a notice under s. 150 calling upon each owner to 
make up that part only which was opposite his own house.” See also Leeds {Lord 
Mayor, etc. of) v. Armitage, ante, p. 4399, and Denman v. Finchley XJ. D. 0., p. 4405, post. 

No provision is made in this Act for the owners to object to the notice. Such a 
provision exists in the Private Street Works Act, 1892 {see post, p. 4848), and was to 
be found also in Public Works (Manufacturing Districts) Act, 1863, s. 10 (see B. v. 
lAvesey (IS'IO), 34 J. P. 645 ; 22 L. T. 470 ; 26 Digest 550, 2466, as to the result of 
not taking objection at the proper time under that section). It is, however, arguable 
that an appeal wiU lie to quarter sessions under s. 7 of the P. H. A., 1907, see that 
section and notes thereto, at p. 5039, post. 

Where a local board had duly proceeded under the Act, and had sewered, etc. a 
new street, and no notice had been given by an owner that he disputed the appor- 
tionment, it was held that it was still open to him to dispute his liability, and to 
show that the street was a highway repairable by the inhabitants at large (Hesketh 
V. Atherton. L. B. (1873), L. R. 9 Q. B. 4 ; 38 J. P. 149 ; 26 Digest 533, 2324 ; and 
see other cases cited therewith on p. 4408, post). 

{g) Premises Fronting, Adjoining^ or Abutting. — ^As “ ownership ” is defined 
(s. 4, ante, p. 4335) by reference to receipt of rack-rent, where land is incapable of 
gelding a rack-rent by reason of its being subjected to some public user, the owner 
is not liable ; for instance, where it has been dedicated as a highway, or where a 
church has been built upon it which has been consecrated accor<5ng to English law 
for public worship, or where it has been appropriated by Act of Parliament to some 
public purpose. But, when the incapacity is created in favour of an individual or 
of a particular class of persons, then the owner does not escape liability ; for instance, 
where the owner has covenanted not to use the land for any purpose of profit, or 
where he has voluntarily devoted it to a purpose which is inconsistent with the 
receiving of rent . , . The reason for the distinction seems to be that, in the 
one case, nothing short of an Act of Parliament can restore the land to its capacity 
to yield a rent, whereas, in the other case, the capacity can be restored by the mere 
act of the parties who for the time being have destroyed it ” (per Bigham, J., in 
Hampstead Corporation v. Midland Bail. Go,, [1904] 2 K. B. 802 ; 68 J. P. 574 ; 
affirmed, [1905] 1 K, B. 538 ; 69 J. P. 133 ; 26 Digest 493, 2026). The premises in 
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question in the following cases were held to fall within the first category : Angell v Note to 
Paddington Vestry, ante, p. 705 ; Plumstead Board of Works y, British Land Go., ante^ Section 150. 

p. 706, and ^ost, p. 4405 ; G. E. Bail. Go. v. Hackney Board of Works, avie, p. 706 ; 

Londm G. G. v. Wandswonh Borough Gouncil, ante, p. 708 ; Macey y. Executors of 
James, ante, p. 706. The premises in question in the following were held to fall 
within the second category : Bowditch y. Wakefield L. B., ante, p. 708 ; Pound v. 

Plumstead Board of Works, ante, p. 706, and post, p. 4404 ; Wright y. Ingle, ante, 
p. 705 ; St. Giles, Gamberwell y. London Gemetery Go., ante, p. 708 ; Be Christchurch 
Indosure Act, Meyrick y. Ait.-Gen., ante, p. 707 ; Hornsey U. D. G. y. Smith, ante, 
p. 708 ; Hackney Corporation y. Lee Conservancy Board, ante, p. 708 ; Hampstead 
Corporation y. Midland Bail. Co., ante, p. 707 ; and Heme Bay U. D. G. v. Payne, 
ante, p. 709. Angell y. Paddington, supra, was a case of a church, and Wright y. 

Ingle, supra, of a Wesleyan chapel ; but churches and chapels are for the purposes of 
this section expressly provided for by s. 151, post, p. 4420. 

For definition of premises, see s. 4, ante, p. 4335. The term includes land. A Decisions as 
railway in a metropolitan district was carried across a new street by an arch. On to railway 
one side of the street the railway was carried forward on arches, and on that side property, 
a strip of land, left open for the purpose of repairing the arches, abutted for ten 
feet on the street. On the other side the railway was carried forward on an 
embankment; the sloping part of the embankment abutted on the street about 
thirty feet, and at the foot of the embankment were open spaces also abutting on 
the street, left for the purpose of allowing for slips of the embankment. It was 
held that the railway company were liable to contribute to the expenses of paving 
the street as owners of land abutting on it {Higgins v. Harding (1872), L. R. 8 
Q. B. 7 ; 37 J. P. 677 ; 26 Digest 494, 2033). This case may be usefully compared 
with L. B. and S. C. Bail. Co. v. St. Giles', Camberwell (1879), 4 Ex. D. 239 ; 26 
Digest 494, 2031. In that case a line of railway was situate in a deep cutting at a 
place where a road was carried across it on a bridge. The bridge was supported on 
stone piers erected on the slopes of the cutting. It was held that neither the rail- 
way under the bridge nor the slopes of the cutting could be said to abut on the road. 

Where a railway ran in a cutting alongside a new street which the vestry were about 
to pave, being separated from it by a wall, through which there was no communica- 
tion between the street and the railway, it was held that the railway bounded or 
abutted upon the street {L. ds N. W. Bail. Go. v. St. Pancras (Vestry) (1868), 17 
L. T. 654 ; 26 Digest 493, 2030 ; followed in Caledonian Bail. Go. y. Magistrates of 
Edinburgh (1901), 3 F. (Ct. of Sess.) 645). All these cases as to railway cuttings 
were discussed and approved by the House of Lords in a case where a railway com- 
pany carried a road over a deep cutting by means of a bridge. The road having 
been paved by the board of works as a new street, the company were called upon 
to contribute to the cost of paving. It was held that the parapets of the bridge, 
though the property of the company, were not land of which they were “ owners ” 
for the purposes of the section ; and that the slopes and bottom of the cutting did 
not “ abut on or bound ’’ the new street (Q. E. Bail. Go. v. Hackney District Board 
of Works (1883), 8 App. Cas. 687 ; 48 J. P. 52 ; reversing 9 Q. B. D. 412 ,* 46 J. P. 

532 ; 26 Digest 494, 2032). The decision of the House of Lords as to the parapet 
walls may perhaps be regarded as based on an application of the maxim de minimis 
non curat lex, for the decision m L. <b N. W. Bail. Go. v. St. Pancras, supra, was 
approved. (See hereon Hackney Corporation v. Lee Conservancy Board, [1904] 2 
K. B. 541, per CoLmrs, M.R., at p. 552 ,* 68 J, P. 485 ; 26 Digest 493, 2025). 

The decision in the Great Eastern Case was distinguished mDameron v. Caledonian 
Bail. Go. (1904), 6 P. (Ct. of Sess.) 763 ; 26 Digest 550, a. There by a local Act, 
liability for paving a street was imposed upon all “ lands or heritages ” in it or 
j&onting or adjoining both sides of the line thereof. A railway company, in order to 
carry their line under the street at right angles, bought and demolished houses on 
each side of the street ; they then excavated the ground to form a cutting, and 
carried the roadway across on a bridge ; this bridge with its parapets and steps 
leading down to a station in the cutting, was the property of the company. It was 
held that the company were owners of property “ adjoining ” the stoet. 

Where the Private Street Works Act, 1892, is in force, see s. 22 thereof, post, 
p. 4868, for special provisions as to railway property. 
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Note to A local authority sought to recover from certain owners apportioned expenses 
Section 150, incurred in the execution of works in a road not repairable by the inha])itants at 

large. The boundary of the authority’s district ran along the kerb of one footpath. 

Premises out- the carriageway and the footpath on the south side being within the authority’s 
side district, district, and the footpath on the north side being in the neighbouring urban district. 

The premises of the owners in question abutted on the footpath on the north side, 
and were wholly within the neighbouring district. The works were executed on the 
roadway and on the footpath on the south side ; and it was sought to make the owners 
in question equally liable with the frontagers on the south side for the expense of 
making up the roadway. It was held that the authority had no power to apportion 
any part of the cost on frontagers not within their district {Mayor, etc, of Hornsey 
V. Birlcbech Freehold Land Society, [1906] 1 K. B. 521 ; 70 J. P. 140 ; 26 Digest 522, 
2229). See also Newtrm v. Lambton, Fletton and Joicey Collieries, Ltd., cited ante, 
p. 4393. See R. v. Cheshire JJ. (1909), 73 J. P. 499 ; 101 L. T. 683 ; 26 Digest 542, 
2d03, for a case where part of a street lay in a contributory place to which s. 150 
had ^lot been applied by order of the L. G. B. Cf also B. v. Warner (1858), 27 
L. J. M. C. 144 ; ShcyreditcTi Borough Council v. Wakeham (1905), 69 J. P. 239. The 
L. G. B. expressed the opinion that there is no provision in the P. H. A., 1875, which 
would enable two councils to carry out a joint scheme for the making up of a street 
so situated at the cost of the owners. The boundary may be altered under Part VI. 
of the L. G. A., 1933, ante, p. 920, with the object of getting over the difficulty. 
Premises A local Act empowered commissioners to pave streets and recover the expenses 

“ in ” or by rates from the occupiers of houses, etc., situated or being within any of the 
forming ” streets ” in the district. It was held that houses and buildings in a yard communi- 

a street. eating with a street by a covered gateway, which houses and buildings abutted on 

houses in the street, were situated within the street so as to be liable to the rates 
(Baddeleyy. Gingell (1847), 1 Exch. 319; 11 J. P. 838; 26 Digest 493, 2028). This 
decision was followed in London School Board v. 8t. Mary, Islington {Vestry of) 
(1875), 1 Q. B. D. 65 ; 40 J. P. 310 , 26 Digest 493, 2029. In that case the school 
board were charged as owners of a school-house which did not immediately front 
the street, but stood back some seventy feet in a large yard, the whole area being 
about 29,500 square feet. There was a row of eleven small houses with gardens at 
the back of them between the yard and the street ; but the only access to the school 
was by a private passage which ran along one side of the last house and garden into 
the yard, with gates opening from the street in question, the width of the passage 
being twenty feet and the length about sixty-four feet. It was held that the school- 
house, though not actually one of the houses “ forming ” the street, yet practically 
formed part of it, so as to render the board liable as owners for the paving expenses. 
The court held that benefit of access to the street was the foundation of the liability. 
But an opinion was expressed that this principle would not apply to the case of an 
old-established court, the access of which was common to the public and open to 
every one who liked to go in. The last-mentioned case was decided under the rather 
different words of the Metropolis Management Acts. It was held in Altrincham 
U. D. C. V. O'Brim (1927), 91 J. P. 149 ; Digest Supp., that the question depends 
on what is to be consider^ as the close. In that case a house and grounds facing 
one road and a field adjoining facing a second road were held to be ^ one close at 
the time of the making up of the second road. 

At common law and stiU, subject to the impingement on this right of the Restric- 
tion of Ribbon Development Act, 1935, ante, p. 2001, the owner of land adjoining a 
highway has a legal right of access to it at any point where it adjoins his premises. 
See St. Mary, Newington {Vestry of) v. Jacobs (1871), L. R. 7 Q. B. 47 ; 36 J. P. 
119 ; 26 Digest 325, 587 ; Marshall v. Ulleswater Co. (1871), L. R. 7 Q. B., at p. 172 ; 
36 J. P. 583 ; 26 Digest 332, 637 ; Chaplin v. Westminster {Mayor, etc. of), [1901] 
2 Ch. 329 ; 65 J. P. 661 ; 26 Digest 333, 649 ; Rowley v. Tottmham U. L. €., [1914] 
A. C- 95 ; 78 J. P. 97 ; 26 Digest 308, 407, and Cobb v. Sazby, [1914] 3 K. B. 822 ; 
83 L. J. K. B. 1817 ; 26 Digest 333, 640. See also Ramuz v. Southend L. B. (1892), 
67 L. T. 169 ; 26 Digest 333, 639 ; Peache v. Wimbledon L. B. (1893), Times, 
July 17th, December 18th ; in C, A., Times, April 23rd, 1895 ; Att.-Qem. v. Furness 
Rail. Co,, Times, July 15th, 1897 ; Cobb v, Saxby, [1914] 3 K. B. 822 ; 111 L. T. 814 ; 
26 Digest 333^ 640 ; East Riding of Yorkshire G. G. v. Proprietors of Sdby Bridge, 
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[1925] Ch. 841 ; 133 L. T. 628 ; 26 Digest 571, 2630 ; and as to point of access to an Note to 
occupation road, see Pei«e2/v.Par5o?i5, [1914] 2 Ch. 653; 84 L. J. Ch. 81 ; 19 Digest 118, Section 150. 

7^4. As to vehicles crossing over pavements, see jSfi. Mary, Newington v. Jacobs (1871), 

L. 7 Q. B. 47 ; 36 J. P. 119 ; 26 Digest 325, 587, a.nd Rowley v. ToUenhain U, D. G., 

[1914] A. C. 95 ; 78 J. P. 97 ; 26 Digest 308, 407 ; Curtis v. Geeves (1930), 28 L. G. P. 

103 ; Digest Supp. ; Marshall v. Blackpool Corporation, [1935] A. C. 16 ; 98 J*. P. 

376 ; Digest Supp., and s. 18 of the P. H. A., 1907, post, p. 5044. 

There can be no liability under s. 150 if intervening land of a third person pre- Possibility of 
eludes possibility of access to the street ; but, if there be no intervening strip, the 8.ccess. 
fact that the street is private (and therefore cannot be used as of right unless or 
until it becomes a highway) appears to afford no defence ( Walthamstow U. D, C. v. 

Sanddl, infra ; cf. Moubray, Rowan and Hicks v. Drew, [1893] A. C. 295 ; 26 Digest 
518, b). 

Paving expenses must be apportioned among all the owners of premises fronting* 
adjoining, or abutting on the street in proportion to the frontage, without any 
reference to direct or consequential benefit, which the Act assumes to be proportioned 
to the frontage. Therefore, a railway and canal company whose premises lay 
along one side of a street were held liable to pay their proportion of the ex- 
penses, although they had no immediate access to the street (R, v. Newport 
L. B. (1863), 3 B. & S. 341 ; 26 Digest 530, 2281), So, too, the owner of ground at 
the end of a street forming a cul-de-sac was held liable under a local Act to pay the 
expenses of paving, notwithstanding that a wall divided bis property from the street, 
which wall, however, he might at any time have removed wholly or partially so as 
to open access to the street (Manchester (Mayor, etc. of) v. Chapman (1868), 32 J. P. 

582 ; 37 L. J. M. C. 173 ; 26 Digest 332, 633 ; see also Newport Sanitary Authority 
V. Graham, infra ; Dodd v. St. Pancras Vestry (1869), 34 J. P. 517 ; 26 Digest 
494, 2034 ; Sheffield v. Fulham District Board of Works (1876), 1 Ex. D. 395 ; 26 
Digest 272, 116). In another case, premises facing W. street were divided from D. 
street by a small stream, but were connected with it by two bridges over the stream. 

AH communication with the street could be closed by gates. One of the bridges 
had been moved and reinstated by the owner of the premises. It was held that 
the premises fronted, adjoined, or abutted on D. street (Wakefield L. B. v. Lee 
(1876), 1 Ex. D. 336 ; 41 J. P. 54 ; 26 D^est 522, 2226). 

In a Scotch case under a similar Act it was held that the upper flat of a tene- 
ment held with a plot of garden fronting A. street on the west, and bounded by 
B. street on the north, was premises abutting on B. street, although the only entrance 
was from A. street (Campbell v. EdMurgh Magistrates (1891), 19 R. (Ct. of Sess.) 159). 

An owner of premises abutting on a cul-de-sac passage was held liable to pay 
his apportioned share of the costs incurred in making it up, although he had at 
the time no door into the passage from his premises (W ^tha'insiow U. D. C. v. SandeU 
(1904), 68 J. P. 509 ; 2 L. G. R. 835 ; 26 Digest 522, 2225). 

B. owned a house which had its front and only entrance in E. street, and behind 
it a garden with a dead wall at the farther end. A new street was made parallel 
to E. street, alongside the dead wall at the end of B’.s garden. It was held that 
B.’s land abutted on this new street (Paddington (Vestry) v. Bramwell (1880), 44 
J. P. 815 ; 26 Digest 495, 2037). A. owned three houses facing Y. place, and abut- 
ting at the rear upon a footpath at the end of a cid-de-sac call^ St. J. street. The 
ground at the back of these houses was five feet above the level of St. J. street, and 
the wall, which was A.’s property, was about 12 feet high on the outside. There 
was no access from A.’s premises to St. J. street. It was held that his premises 
adjoined or abutted on St. J. street within this section (Newport Urban Sanitary 
Authority v. Graham (1882), 9 Q. B. D. 183 ; 47 J. P. 133 ; 26 Digest 522, 2224). 

Gave, J., said : “ If it had been shown that the wall at the end of St. J. street did 
not belong to the respondent, or that a strip of land intervened between his premises 
and the street, they would not have been adjoining or abuttmg.” 

W. having a strip of land about four inches wide and 265 feet long abutting on 
the north side of a street, had erected a boundary fence upon the land along its 
whole extent, under a covenant to erect, and for ever after maintain, such a fence 
made with his vendor, who was owner of the land adjoining the strip on the north 
sida It was held that W. was the owner of the strip of land, and, as such, liable 
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for paving expenses (Williams v. Wmdmorfh Board, of Works (1884), 13 Q, B. B. 
211 ; 48 J. P. 439 ; 26 Digest 495, 2038 ; followed in Scott v. Investors" Property 
Corporation (1904), 68 J. P. N. 352 ; c/. Elsdon v. Hampstead Corporation, [1905] 
2 Ch. 633 ; 69 J. P. 434 ; 26 Digest 495, 2041 ; and Hampstead Borough Council v. 
Western (1907), 71 J. P. 565 ; 26 Digest 496, 2043 ; Hall v. Bolsover U. D, C. (1909), 
73 J. P. 140 ; 100 L. T. 372 ; 26 Digest 545, 2429), The court pointed out in 
Williams v. Wandsworth Board of Works, supra, that, in the event of the owner of 
the adjoining property desiring to have access to the street, the strip would com- 
mand a considerable rent. It was therefore capable of being let at a rack-rent. In 
Leith Magistrates v. Gibb (1882), 9 R, (Ct. of Sess.) 627 ; 26 Digest 622, 2227 i, the 
owner of property, which was separated from a street by a wall which belonged to 
some one else, was held not to be liable as the owner of property “ fronting 
or abutting ” on such street. The Loed Peesident said there must be access, or 
an undoubted right of access, from the property sought to be charged to the street. 

As to boundary walls in joint ownership, see L. <& JS. W. Bail, Co. v. Blackmore 
(1870), L. R. 4 H. L. 610, 618 ; 35 J. P. 324 j 11 Digest 284, 2126 ; Watson v. Gray 
(1880), 14 Ch. D. 192 ; 44 J. P. 537 ; 43 Digest 398, 222. 

A. B. owned plots of land, with cottages thereon, separated from a street by a 
wall five feet high, which belonged, with the land on which it stood, to another 
person. A public footway ran between the plots of land and through an opem'ng 
in the wall into the street about its middle. The backs only of the cottages fronted 
the street, and the only way for vehicles from the cottages to the street was by a 
small roadway, which, without touching that part of the street which had been 
paved, came into a highway which joined one end of such street. With the excep- 
tion of the public footway, this roadway was the only access from the cottages to 
the street. It was held by the Court of Appeal that A. B. was not the owner of 
premises “ fronting, adjoining, or abutting ” on the street within the meaning 
of this section (Lightbound v. Higher Bebington L. B. (1885), 16 Q. B. D. 677 ; 50 
J. P, 500 ; 26 Digest 522, 2227). 

B. purchased in 1903 two houses which she converted into one house fronting on 
G. road, and in 1907 purchased further land which was added to the grounds, and in 
the same year purchased a field fronting on E. road. This field was leased to B.’s 
husband who lived with her, but the lease expired in 1918. The field and the house 
mth the other land purchased in 1907 had always been separately assessed for rates. 
When E. road had been made up in 1920, the local authority claimed a charge on the 
whole of B.’s property. It was held that the house and grounds and the field must 
be considered as one close and subject to the charge (Altrincham U. D. C. v. O'Brien 
(1927), 91 J. P. 149 ; Digest Supp.). 

As to the meaning of the words “ abutting,” see notes to s. 25 of the Town and 
’ Country Planning Act, 1932, ante, pp. 1946 — 7. For that of the words “ adjoining,” 
etc., see notes to s. 114 of the P. H. A., 1936, ante, pp. 352 — ^3. 

Benefit of access in the case of premises not fronting, adjoining, or abutting on 
the street or part of a street to be paved, etc. is especially provided for under 
the Private Street Works Act, 1892, post, p. 4848. See s. 10 of that Act, post, 
p. 4859. 

The soil of private roads leading out of a new street was held to be “ land bounding 
or abutting on such street ” in Pound and Lord Northbrook v. Plumstead Board 
of Wcrrhs (1871), L. R. 7 Q. B. 183 ; 36 J. P. 468 ; 26 Digest 278, 152. But in this 
case Lord N. had determinately reserved the property in the roa^ to himself. He 
had not dedicated them to the public, and nothing that he had done was past recall. 
In a subsequent case, this decision was distinguished. There the defendants, a land 
company, being owners of certain lands in 1863, laid them out for building purposes 
and made roads across them, and nearly the whole of the estate was sold in lots to 
different purchasers. Each lot had a frontage upon one of the roads. The roads 
had been dedicated to the public, as far as any act of the defendants could do so, 
but no proceedings were taken to make them repairable by the parish. The plain- 
tiffs, the board of works for the district, from time to time paved the new streets 
formed by the houses on the estate, and apportioned the cost among the owners of 
houses forming the streets and the owners of land bounding and abutting on the 
street. In so doing they charged the defendants in respect of the new streets or 
roads when these bounded or abutted on the sides or ends of the streets paved, as 



Stbeets — ^Pavifg Expenses. 


4405 


being lands abutting on those streets. It was held by the Exchequer Chamber that. Note to 

assuming the property in the soil of the roads to be in the defendants, they were Section 150. 

improperly charged, for they were not, in respect of roads which had been irrevocably 

dedicated to the public, the owners of land within the meaning of the section {Plum- 
stead Board of Works v. British Land Co. (1875), L. R. 10 Q. B. 203 ; 39 J. P. 376 ; 

26 Digest 495, 2036 ; reversing L. R. 10 Q. B. 16 ; 39 J. P. 133 ; and see Stretford 

U. D. C. V. Manchester South Junction and Altrincham Rail. Co. (1903), 68 J, P. 50 ; 

19 T. L. R. 546 ; 26 Digest 523, 2237, per the Vice-Chancelloe of the County 
Palatine of Lancaster). The decision in Plumstead Board of Works v. British Land 
Go., mpra, is illustrative of the principle referred to, ante, at p. 4400, that premises 
cannot be charged unless they are capable of yielding a rack-rent. It must be 
observed, however, as to Pound and Lord Northbrook v. Plumstead Board of Works, 

(1871) L. R. 7 Q. B. 183 ; 36 J. P. 468 ; 26 Digest 277, 162, that Metropolis Manage- 
ment Amendment Act, 1862, s. 77 (11 Halsbury’s Statutes 986), makes the owners of 
houses and land in the street liable not only for the work done to the street proper, 
but for the paving, etc. to the intersections of the streets. This provision is not con- 
tained in the text, and it remains to be decided whether in an urban district the 
owners of the soil of a street (not dedicated to the public) abutting on a street within 
this section can be charged with a proportion of the expenses of paving, etc. the latter. 

(h) Means of Lighting. — See note (e), p. 4398, aTite, as to these words and generally Means of 
as to what work an- authority may require frontagers to do. lighting. 

(hh) On Nov. 17th, 1911, the frontagers of C. street received notices requiring Time limit 
them to make up the street, and, amongst other things, make connections with for frontagers 
the sewer, within six weeks. At that time contractors were at work making up work, 
another road, to which C. street was the only access ; and accordingly the plaintiff, 
after informing the authority of that fact, and that he proposed, with the consent 
of the other frontagers, to make up the whole of the road himself, waited until 
the work in the other road was finished. In March, 1912, such work being finished, 
he began the work in C. street, but the authority refused to supply the levels, or 
to co-operate unless he signed an agreement as to the making up of the street which 
they alleged he had agreed to enter into after the six weeks specified in the notice 
had run out. On May 1st the work was ready for the connections with the sewers 
to be made, but upon the plaintiff requesting the authority to make the same, 
they refused to do so, or to allow him to do so, on the ground that the w^orks were 
not being done under the notice and that the agreement had not yet been signed. 

The plaintiff made a connection, which the council cut off. The plaintiff then 
issued a writ for an injunction, and subsequently an arrangement was come to by 
which the council made the connections at the plaintiff’s expense: — Held, that 
the council had never intervened after the expiration of the six weeks or given 
definite notice of their intention to do so ; that the plaintiff had bona fide endeavoured 
to comply with the notice ; that there had been no unreasonable delay on his part ; 
that he was entitled to have the connections made when he called upon the council 
to make them ; and that the defendants must pay the costs of the action {Denman 

V. Finchley U. D. C. (1912), 76 J. P. 405 ; 10 L. G. R, 697 ,* 26 Digest 529, 2280). 

The time specified in the notice within which the work shall be completed must 

be a reasonable time and must take into account the nature and extent of the work 
and the time which ought fairly and reasonably to be allowed for the completion 
of that work, under all the circumstances. The least time that can fairly and reasonably 
be allotted for the completion of the work, being ascertained, is the least time to 
be inserted in the notice ; there is a discretion to allow further time for the comple- 
tion of the work, but not to fix any shorter time (Bristol Corporation, v. Sinnott, 

[1918] 1 Ch. 62 ; 82 J. P. 9 ; 26 Digest 525, 2253). In that case a local authority 
served a notice under this section on frontagers of part of a street 1450 feet long, to 
sewer, level, pave, etc. the same within one calendar month. The frontagers did not 
commence the works nor object to the validity of the notice, and after three months 
the local authority began the works and completed them within four months, and 
served the frontagers with the usual demand for pa 5 rment. In an action to recover 
payment, after an appeal to the L. Gt. B., which was later withdrawn and no order 
made by the Board, it was held that the notice was bad in not specifying a reason- 
able time for the execution of the works, and that the local authority could not 

P.H. — ^VOL. IV. X 
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recover the expenses from the frontagers. And see also Macclesfield Cor'poration v. 
MaccksfieU Gramrmr School, [1921] 2 Ch. 189 ; 90 L. J. Ch. 477 ; 26 Digest 526, 
2254:, and Cardiff Gorpn. v. Cardiff F%re Ice and Gold Storage Go, Ltd. (1930), 96 
J. P. 11 ; 29 L. G. R. 29 ; Digest Supp., for other decissions on the question of reason- 
able time in which Bristol Corporation v. Sinnott, [1918] 1 Ch. 62 ; 82 J, P. 9 ; 26 
Digest 525, 2253, were considered. 

In the Macclesfield Case, supra, Russell, J., expressed the view that the work 
each frontager is required to do is the work upon that portion of the street upon 
which his property abuts and that, therefore, in considering the reasonableness of 
the time regard must be had to the particular work each frontager is required to do. 
This view was approved both by the C. A. in the Cardiff Case, supra, and by Clauson, 
J., in Sunderland Corporation v. Gray, [1928] Ch. 756 ; 91 J. P. 52; Digest Supp. But 
in both the earlier cases the court was satisfied on the evidence that the time allowed 
was adequate even if regard were had to the work upon the whole of the street. 

{i) Deposit of Plans. — ^It has been held that the deposit of these plans is not a 
condition precedent to the recovery of the expenses from the owners (Cooh v. Ipswich 
L. B. (1871), L. R. 6 Q. B. 451 ; 35 J. P. 565 ; 26 Digest 521, 2220 : per Blackbubn, 
J.). It should be observed, however, that in this case the plans were in fact deposited, 
though at the office of an official instead of at that of the authority, and, moreover, 
they were actually inspected. In Shanhlin L. B. v. Millar (1880), 5 C. P. D. 272 ; 
44 J. P. 635 ; 26 Digest 530, 2286, a county court judge held that paving expenses 
could not be recovered from a frontager on the ground that the opportunities afforded 
to him for inspecting the deposited documents were not reasonable, the byelaws of 
the local board having provided that their office should be open only on Mondays 
and Thursdays from 10 till 3. The High Court reversed this decision on the ground 
that the provision as to deposit of plans was directory only, and not a condition 
precedent to the recovery of the expenses. In a later case, Maiusty, J., expressed 
the view that the provisions of the section as to deposit of plans were not merely 
directory (Manchester Corporation v. Hampson (1887), 35 W. R. 334, 591 ; 26 Digest 
526, 2256). It has been held that the omission to follow the plans in every respect 
does not affect the right to recover so long as the work is substantially the same ; see 
Acton L. B. V. Lewsey and cases cited therewith, post, p. 4410. A notice given under 
this section must, however, state that the plans are deposited at the offices of the local 
authority, and that they are open to inspection, unless the notice gives specific and 
precise details of the works to be done (Stourbridge U. D. G. v. Butler and Grove, 
[1909] 1 Ch. 87 ; 73 J. P. 3 ; 26 Digest 525, 2252). 

(k) Execution of Works by Urban Authority. — Owners having made default, 
the local board of M. contracted with W. to do the work for them, the contractor 
to be paid for the work when the money was collected from the frontagers. By 
inadvertence the board had given bad notices, and were, therefore, unable to collect 
the money. W., having done the work, sued the board for the amount due to 
him by the contract. It was held that he was entitled to recover, as an undertaking 
must be implied on the part of the board that they were in a position to collect the 
money and pay it over to him (Worthington v. Sudlow (1862), 2 B. & S. 508 ; 26 J. P. 
453 ; 26 Digest 529, 2275). Jn another case the plaintiff had in 1858 entered into 
contracts with a local board for the execution of works under this section, to be paid 
for out of money to be collected from the frontagers. The contracts were duly per- 
formed by the plaintiff. The notices given by the board turned out to be bad, and 
many frontagers refused to pay the sums assessed upon them. This became known 
to the plaintiff in 1860, and he then demanded payment. The board were in hopes 
of being able to collect the money, notwithstanding the invalid notices, and by 
November, 1860, £800 was collected and paid over to the plaintiff, leaving a balance 
due of more than £3,000. The plaintiff sued for this sum and obtained judgment, 
and within six months afterwards commenced an action claiming a writ of man^mus 
commanding the board to levy a rate to satisfy the judgment. It was held that the 
delay in commencing the original action was reasonable, and that a peremptory writ 
might be granted ( Woiihington v. Etdfon (1865), L. R. 1 Q. B. 63 ; 16 Digest 321, 1333). 

Befme entering into a contract for the execution of work under this section, it 
was not necessary to obtain an estimate from the surveyor as to future repairs under 
the former s. 174 (3) (13 Halsbuiy’s Statutes 698), now replaced by standing order 
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(see ante, p. 1129) ; nor was such report as is there mentioned a condition precedent Note to 
to the right to recover the amounts apportioned on the several owners {Cunningham Section 150. 
V. Wolverhampton L. B, (1857), 7 E. & B. 107 ; 21 J. P. 262 ; 33 Digest 37, 201). 

As to the power of an authority to agree with one or more owners to execute the Power to 
works without observing the formalities required by the section, see Hall v. Batley agree with 
Corporation, ante, p. 587. That case was decided with reference to s. 23 (now frontagers, 
repealed) (13 Halsbury’s Statutes 635), but the principle laid down in it appears to 
be equally applicable to this section. Lush, J., said : “ It is not permitted to them 
(the authority) arbitrarily to interfere and do the work at the owner’s expense with- 
out first giving him the opportunity of doing it himself. But if they were to do so 
he is the only person who could complain. The Act requires that the work shall be 
done by the one party or the other, and surely the owner may waive the option 
given bim by the Act if he pleases, and agree with the urban authority that the 
drain shall be made by them as if the preliminaries had been observed.” And s. 257, 
post, p. 4489, evidently contemplates that there are works which may be done by 
agreement with the owner, so as to make the expenses recoverable from hiTn and a 
charge on the premises as therein provided. In Lewis v. Cardiff Urban Sanitary 
Authority (1878), 47 L. J. M. C. 101 ; 26 Digest 534, 2330, an owner, having received 
notice to pave, indorsed on the notice an authority to the local board to execute the 
works, and an undertaking to pay the costs on completion. On default of payment 
after demand, the board proceeded to recover the expenses in a summary manner. 

It was held that the owner, having by the submission indorsed on the notice admitted 
the right of the authority to issue such notice, could not require proof before the 
justices of the fulfilment of the conditions precedent to the existence of such right. 

It was held, however, that the owner could not by such submission give jurisdiction 
to the authorily if in fact they had none, but that he did thereby waive proof by 
them of the preliminaries to the notice, and made it incumbent on himself to dis- 
prove their original authority if he wished to dispute it. It was, therefore, open to 
him to show that the street was a highway repairable by the inhabitants at large. 

See further hereon Mayor, eic. of Folkestone v. Marsh, and Mayor, etc. of Folkestone 
V. Rook, cited in the notes to s. 146, ante, pp. 4367-8. 

It must be noticed that the authority have a discretion as to whether they will 
execute the works or not. See Denman v. Finchley U. D, C., p. 4405, ante, as to the 
position where frontagers have begun to do the works required before the authority 
take any steps in the matter. 

See p. 4397, ante, as to altering the respective widths of roadway and footpath, 
and see p. 4409, post, as to departures from the deposited plans. 

See the P. H. A. A. A., 1907, s. 28, post, p. 5049, as to the removal of materials in 
streets. The section will only be operative where it has been applied by an order 
of the M. of BE. 

As to the liability of the authority for any negligence of them contractor in 
executing the work, see the cases cited in the notes to s. 265, post, p. 4494. 

(/) In a Summary Manner. -^ee s. 251, post, p. 4481. Where a statute provides a Statutory 
particular method of recovering such expenses, an action will not lie, the remedy remedy is 
given by the statute being exclusive {St Pancras {Vestry of) v. BaUerbury (1857), exclusive. 

2 C. B. (n.s.) 477 ; 21 J. P. 424 ; 26 Digest 499, 2071, And see Lamplugh v. Norton 
(1889), 22 Q. B. D. 452, 456 ; 53 J. P. 389 ; Re Boor, Boor v. Sopkim (1889), 40 
Ch. D. 572, 576 ; 53 J. P. 467 ; 26 Digest 538, 2376 ; G. W. Bail, Go. v. Sharman 
(1892), 61 L. J. Q. B. 600 ; 40 W. K. 643 ; 26 Digest 339, 690). A special Act 
incorporating the Railways Clauses Consolidation Act, 1845, arUe, p. 4156, and the 
Towns Improvement Clauses Act, 1847, ante, p. 4200, provided that certain expenses 
incurred by commissioners in paving streets, etc. might be recoverable as damages. 

An action having been brought to recover expenses so incurred, it was held that it 
was not maintainable, the proper construction of the several Acts being, that the 
expenses were to be recovered as damages before justices under s. 140 of the Railways 
Clauses Consolidation Act, 1845, ante, p. 4159 {BlacJcburn {Mayor of) v. Parkinson 
(1858), 23 J. P. 262 ; 28 L. J. M. C. 7 ,* 26 Digest 551, 2477), But this Act provides 
for the recovery of amounts below £50 in the county court (s. 261, p. 4491), and 
makes the amount a charge on the premises (s. 257, post, p. 4489). 

A local authority need not wait until the six months during which the summary 
remedy is available have expired before commencing proceedings to enforce the 
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charge created by s. 257 {Sunderland Cor^oratkm v. PriestTmn, [1927] 2 Ch. 107 ; 26 
L. G. R. 64 ; Digest Supp.). 

This section does not create the relationship of debtor and creditor between an 
owner and the authority. The only means of recovering the expenses are those 
provided by the Act. Therefore, a summons for leave to prove in an administration 
action for the amount awarded was dismissed in West v. Downman (1880), 14 Ch. D. 
Ill ; 26 Digest 631, 2302, And see Re Boor, Boor v. Hopkins (1889), 40 Ch. D. 
672, 676; 53 J. P. 467; 26 Digest 538, 2376, In Eccles v. Wirral R, S. A, 
(1886), 17 Q. B. D. 107 ; 50 J. P. 596 ; 26 Digest 634, 2336, Mathew, J., 
said : “ By s. 261, jurisdiction is conferred on the county court in cases of this 
kind, when the amount is below £50, and although I cannot find any provision which 
in terms gives the superior court jurisdiction, I should infer that where the amount 
is above £50, an action would lie in the superior court.” But this dictum was 
delivered without reference to the cases above cited, and there are dicta in later cases 
that no action lies in the superior court for the recovery of these expenses. See 
Willesden L, B, and Wright, In re, [1896] 2 Q. B. 412 ; 60 J. P. 708 ; 26 Digest 532, 
2303 ; Hanwell U, D. C. and Smith, In re (1904), 68 J. P. 496 ; 26 Digest 531, 2300. 
In the case of expenses incurred under the Private Street Works Act, 1892, post, 
p. 4848, a right of action in any court of competent jurisdiction is given by s. 14, 
post, p. 4864. 

As to the several methods of enforcing payment of these expenses under this Act, 
see the notes to s. 257, post, p. 4489, and especially the judgment of Bbett, L. J., in 
Tottenham L. B. v. Roivell, there quoted at length. 

Summary proceedings having been taken against an owner for payment of his 
proportion of expenses, justices ordered him in default of distress to be imprisoned 
with hard labour. As they had no power to do so, quarter sessions on appeal 
quashed the order without going into the merits. Afterwards the authority obtained 
a new order to pay the same amount. It was held that the justices had jurisdiction 
to make the new order, the former having been quashed as null and void {Lister v. 
Hebden L, B, (1878), 42 J. P. 119). 

Orders having been obtained by a local board against A. and L., for payment of 
paving expenses under this section, it was agreed that the order against L. should not 
be enforced for three months, in order to enable a case to be stated on a point of law. 
At the same time an understanding was come to that the order againi^ A. should 
abide the decision in L.'s case. L., instead of taking his case to the Queen's Bench, 
went before quarter sessions, and the order against him was quashed on a technical 
ground (see Lister v. Hebden L, B., supra). A. was not informed of the course taken 
by L., and the three months having expired within which she should have appealed, 
the local board obtained a distress warrant against her to enforce payment. On 
motion by A to restrain the board from enforcing payment until she had had an 
opportunity of stating a case for the opinion of the Court of Queen's Bench, it was 
held that the court had power to restrain the board, and on A undertaking to consent 
to a case and to pay the money into court, the injunction was granted {Ashworth v. 
Hebdem Bridge L, B, (1877), 47 L. J. Ch. 195 ; 37 L. T. 496 ; 28 Digest 470, 790), 

The court cannot entertain any question as to whether the work was necessary 
or proper under the circumstances, that being for the local authority to decide 
{Bayley v. Wilkinson (1864), 16 0. B. (k. s.) 161 ; 26 Digest 525, 2251 ; Cook v. 
Ipswich L. B. (1871), L. R. 6 Q, B. 451 ; 35 J. P. 565 ; 26 Digest 621, 2220. And 
see Chelsea {Vestry of) v. Evans (1870), 36 J. P. 23 ; 26 Digest 498, 2060). They 
may, however, inquire into the original liability of the persons charged ; for example, 
they may and ought to decide whether the street is or is not a highway repairable 
by the ii^abitants at large {Eesketh v. Atherton L. B. (1873), L. R. 9 Q. B. 4 ; 38 
J. P. 149 ; 26 Digest 633, 2324. And see to the same effect Midland Rail, Oo, v. Watton 
(1886), 17 Q. B. D. 30 ; 50 J. P. 405 ; 26 Digest 633, 2325 ; Eccles v. Wirral R, S. A., 
supra ; B, (on the prosecution of Chckheaton L. B.) v. Bumup (1886), 50 J. P. 598 ; 26 
Digest 270, 94 ; Lewis v. Cardiff Urban Sanitary Authority, ante, p. 4407). An 
objection that a street is a highway repairable by the inhabitants at large may properly 
be raised in proceedings to enforce payment of the expenses, for it goes to the juris- 
diction of the authority to execute the work at the expense of the frontagers ( Waltham- 
stow If. B. V. Staines, [1891] 2 Ch. 606 ; 26 Digest 528, 2372). If, however, there is 
any ground of liability, and the objection only goes to the extent of that liability and 
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the principle upon which it is to be determined, the justices or other court cannot Note to 
entertain the objection in proceedings to enforce payment. Thus, in Wake v. Sheffield Section 150. 

Corporation (1883), 12 Q. B. D. 142 ; sub nom. B, y. Recorder of Sheffield, 48 J. P. 197 ; 

26 Digest 538, 2370, a frontager objected that the plans referred to in the notice 
showed that part of the work was executed upon land belonging to private owners. 

It was held that as part of the work was executed in a street, the magistrate could 
only order payment of the apportioned sum, and the frontager’s only remedy was by 
appeal to the L. G, B. under s. 268, post, p. 4495. The decision of the local board in 
determining to do the work was only erroneous, and not without jurisdiction. See, 
however. Bell Sons v. Great Crosby U. D. C., ante, p. 4393, as to how such an objec- 
tion can be raised under the Private Street Works Act, 1892, post, p. 4848. Wake's 
Case, supra, was followed in Derby {Mayor, etc. of) v. Qrudyings, [1894] 2 Q. B. 496 ; 

58 J. P. 685 ; 26 Digest 535, 2341. There the owner of premises fronting on a street 
having failed to comply with a notice under this section to sewer, etc., the authority 
did the work, and took proceedings before justices to recover the sum apportioned 
on him. The owner had given no notice under s. 257, post, p. 4489, disputing the 
apportionment within the specified time. At the hearing of the complaint it was 
shown that the carriageway of the street was a highway repairable by the inhabitants 
at large, but that the footway on which the owner’s premises fronted was not. It was 
held on the authority of Wake's Case that the authority had jurisdiction to give the 
notice and make the apportionment in respect of the footway, and that the owner 
having faded to dispute the apportionment under s. 257, it was conclusive against him, 
and he could not at the hearing before the justices dispute his liability to pay any part 
of the apportioned sum. In another case the objection taken before the justices was 
that part of the work (exceeding £50 in value) had been done by a contractor without a 
sealed contract, and it was urged that a payment under such a contract was illegal. 

Smith:, J., pointed out that the objection, if valid, could not be raised in this way 
{Bournemouth Commissioners v. Watts (1884), 14 Q. B. D. 87 ; 49 J. P. 102 ; 26 Digest 
634, 2340). So it is not open to a frontager to say that, while rightly assessed for cer- 
tain premises, he has also been assessed for others which do not front or adjoin the 
street. Such an objection goes merely to the amount of the apportionment, and should 
be taken by way of objection to the apportionment under s. 257, “ It was argued that 
there was an excess of jurisdiction by the surveyor in respect of part of the sum 
apportioned. But it seems to me that if he had jurisdiction to make an apportion- 
ment against the appellants, which it is admitted he had, then the only possible 
objection is that he has made such apportionment incorrectly ; but that is only an 
erroneous exercise of jurisdiction, not an excess of jurisdiction. If he had made an 
apportionment on a person who was not a frontager in respect of any land, there 
would be an excess of jurisdiction, but that is not the present case ” {per Lord 
Esher, in Midland Bail. Go. v. Watton (1886), 17 Q. B. D., at p. 41 ; 50 
J. P. at p. 407 ; 26 Digest 533, 2325). The result of the cases appears to be that 
an objection may be taken before justices that the defendant is not liable to pay 
anythhag, on the ground that he is not a frontager> or that the place is not a street, 
or that the place is a highway repairable, etc. Objections as to amount are not 
cognisable by the justices ; they may be raised by an appeal to the M. of H. under 
s. 268, post, p. 4495, and in some cases also (see p. 4416, posi) by objection to 
the apportionment under s. 257, post, p. 4489. See Bccles v. Wirral B. S. A., 
ante, p. 4408. “ There can be no doubt that an apportionment under s. 150 is not 
conclusive of every defence which can be set up when the frontager is called upon 
to pay. He may say that the place is not a street, or that he has no premises fronting 
on the street, or that the place is a highway repairable by the inhabitants at large. 

He may set up all those defences, and, as it seems to me, any other defence which 
offers an answer to the whole of his legal liability. But where the question is only 
as to the amount of his liability, then the apportionment, if not challenged under 
8. 257, is conclusive ” {per Charles, J., in Derby {Mayor, etc. of) r. Grudginga, [1894] 

2 Q. B., on p. 504 ; 58 J. P., on p. 687 ; 26 Digest 535, 2341). These cases must 
be regarded as superseding the judgment of Bacon, V.-C., in West y. Downrrym 
(1880), 14 Oh. D. Ill ; 26 Digest 531, 2302. In WaUhamstou) L. B. v. Staines, ante, 
p. 4408, the court seemed to think, and in Eanwell U. D. G. and Smith, In re, post, 
p. 4412, it was expressly decided that the only way of raising an objection to the 
legality of part of the expenses (such as legal e3q)enses, collection, etc.) was by way 
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Note to of appeal to the L. G. B. (now M. of H.) under s. 268, post, p. 4495. See also hereon 

Section 150. San^ate L. B. v. Keene, and the other cases (including the Hantvdl Case), noticed 

in connection therewith at p. 4416, post. 

As to the effect of a decision that a street is a highway repairable by the inhabitants 
at large, see R. v. Hutchings, the facts of which are set out, ante, p. 4394, and cf. the 
cases cited therewith, which were, however, decided on other Acts. 

The justices cannot inquire into the reasonableness of the expenditure or whether 
it has been incurred in point of fact. Nor is it a good objection before justices that 
the notices required the street to be paved in a particular way, that the plans differed 
from the notice, and the work done from both. These are only matters of appeal 
to the M. of H. under s. 268, post, p. 4495 {Gooh v. Ipswich L. B. (1871), L. E. 6 Q. B. 
451 ; 35 J. P. 565 ; 26 Digest 521, 2220). It has been held by the House of Lords 
that the omission strictly to follow the terms of their own notice does not prevent 
the authority from recovering from the owner his proportion of the expenses incurred 
(Acton L. B. V. Lewsey (1886), 11 App. Cas. 93 ,• 50 J. P. 708 ; 26 Digest 529, 2276). 
In that case the notice required the owner to pave part of a street, specifying the 
materials and mode, and (inter alia) requiring him to lay down concrete. The owner 
having made default, the local authority did his work, but, finding that the concrete 
would be an unnecessary expense, omitted it. But c/. infra. 

An authority gave notice to K., an owner of land adjoining a new street, to sew^er 
the road, and lay an eighteen-inch pipe. Whilst carrying out the work upon his 
default they found a twelve-inch pipe sufficient, and used it, and thus saved expense 
to K. on the apportionment. It was held that the magistrate was right in holding 
that the apportioned expenses of the altered work were recoverable, the alteration 
not being a material matter nor invalidating the notice (Kershaw v. Sheffield (Corpora- 
tion of) (1887), 51 J. P. 759 ; 26 Digest 529, 2277). Jm authority served notices on 
frontagers requiring them to sewer a street as therein specified. On default the 
authority carried out more extensive sewage works, but including the work necessary for 
drainage of the street itself, and apportioned on the frontagers part of the cost of the 
more extensive works, being the amount which it would have cost to sewer the street in 
accordance with the notices. It was held that the amount so apportioned was recover- 
able (Acton U. D. 0. V. Watts (1903), 67 J. P. 400 ; 1 L. G. R. 594; 26 Digest 529, 2279). 

In Finney v. Birkenhead Corpn., [1936] 2 AH E. R. 590 ; 80 Sol. Jo. 655 ; Digest 
Supp., a road which had been adopted under s. 152, post, p. 4423, was included in 
the list of roads repairable by the inhabitants at large (prepared under the P. H. A., 
1925, Vol. V., post) as being so repairable as to the carriageway but not as to the 
footway, there being some evidence that in fact it had never been made up. Under 
a local Act, the authority could apportion the whole cost on the frontagers in the 
case of a road not repairable, and half in a road repairable, by the inhabitants at 
large. The authority apportioned the whole on the frontagers, but were held 
entitled to recover half only. In the same case, the notices required the frontagers 
to make, flag and complete the road, but in making up the authority did not flag 
the road but asphalted it ; it was held that the work specified in the notice must 1^ 
carried out, and the use of asphalt in place of flags was not a proper compliance 
with the notice and the authority could not recover, as the work done was not sub- 
stantially the same as the work required. 

Time limit for The provisions of the S. J. A., 1848, s. 11 (11 Halsbury’s Statutes 278), which limit 
proceedings, the time within which proceedings can be taken before justices to a period of six 
months from the time when the matter of complaint arises, apply to the recovery 
of these expenses by summary proceedings ; and the six monfris cannot begin to 
run till after the expiration of the three months during which the apportionment 
may be disputed under s. 2BI,post, p. 4489 (Jacomb v. Dodgson (1^63), 3 B. & S. 461; 
27 J. P. 548 ; 26 Digest 535, 2345). See also Wilson v, Boltm (Mayor of) (1871), 
L. E. 7 Q. B. 105 ; 36 J. P. 405 ; 26 Digest 535, 2352, per Lush, J. ; and West v. 
Downman (1880), 14 Oh. D. Ill ; 26 Digest 531, 2302). Where a notice of appor- 
tionment was a nuUity, and a second and valid notice was afterwards given, it was 
held that the time did not begin to run until after the second notice (Sykes v. Hudders- 
field (Mayor, etc. of) (1871), 35 J. P. 614 ; 26 Digest 530, 2284). And the same 
limitation applies also to proceedings in the county court under s. 261, post, p. 4491. 
Therefore it was held that expenses could not be recovered by a county court action 
brought more than six months after the expiration of the three months allowed for 
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disputing the apportionment {Tottenham L, B. y. Rowell (1876), 1 Ex. D. 514; 26 Note to 
Digest 535, 2344, following West Ham L. B, v. Maddams (1876), 1 Ex. D. 516 n ; Section 150. 

40 J. P. 4:70 ; 26 Digest 535, 2343, and see Metropolitan Water Board v. Bunn, [1913] 

1 K. B. 134 ; 77 J. P. 156 ; affirmed, [1913] 3 K. B. 181 ; 77 J. P. 353 ; 38 Digest 
119, 860). But it must not be assumed that at the expiration of nine months from 
the date of the notice of apportionment the expenses cease to be recoverable sum- 
xnarily, or in the county court under s. 261. Before any proceedings can be taken 
to recover them it is necessary that a demand of payment should be served upon 
the owner, and the time runs from the date of such demand, and not from that of 
the notice of apportionment, which is not a sufficient demand (see s. 257, post, p. 4489 ; 

Grece v. Hunt (1877), 2 Q. B. D. 389 ; 41 J. P. 356 ; 26 Digest 532, 2316). The 
court pointed out that this decision was not inconsistent with Jacorrib v. Dodgson 
(1863), 3 B. & S. 461 ; 27 J. P. 548 ,* 26 Digest 535, 2345, for in that case there had 
been a demand at the expiration of the three months after the notice of apportion- 
ment. It may be reconciled with the other cases cited for the like reason. Con- 
sequently, there is no limitation of the time %vithin which proceedings, whether 
summary or in the county court, must be taken unless a demand is made, and the 
demand may apparently be made at any time after the expiration of three months 
from the date of the notice of apportionment. Therefore, under the Metropolis Man- 
agement Acts, when works were done and the amount apportioned in June, 1876, but 
no demand was made until December 31st, 1878, it was held that a summons for pay- 
ment issued on May 14th, 1879, was in time {Marr v. Greenwich Board of Works (1880), 

44 J. P. 424 ; 26 Digest 499, 2074 ; Worthy v. 8L Mary, Islington {Vestry of) (1886), 

51 J. P. 166 ; 26 Digest 499, 2075 ; Prescott v. Nicholson (1889), 53 J. P. 597 ; 60 L. T. 

563 ; 26 Digest 500, 2077). See also, as to the necessity for a demand for appor- 
tioned expenses in the metropolis, and as to the date upon which the Limitation 
Act, 1623 (10 Halsbury’s Statutes 429), if it runs at all, begins to nm, Hampstead 
Corporation v. Gaunt, [1903] 2 K. B. 1 ; 67 J. P. 344 ; 26 Digest 499, 2076. See 
also the notes to Private Street Works Act, 1892, s. 14, post, p. 4864. 

The six months’ limitation does not apply to the enforcing of the charge on the 
premises given for such expenses by s. 257, post, p. M89 {Tottenham L. B. v. Rowell 
(1880), 15 Ch. D. 378 ; 26 Digest 536, 2353). Nor need the local authority wait for 
the expiration of the six months before commencing proceedings to enforce a charge 
{Sunderland Corporation v. Priestman, [1927] 2 Oh. 107 ; 26 L. G. E..64; Digest 
Supp.). Such a charge may be enforced by proceedings commenced within twelve 
years after the completion of the works {Hornsey L. B. v. Monarch Investirhent 
Building Society (1889), 24 Q. B. D. 1 ; 54 J. P. 391 ; 26 Digest 537, 2360). 

In West Derby L. B. v. Bell (1878). 42 J. P. 812; 27 Sol. J. 125, work had been 
done under this section, and notice of apportionment was served on March 29th, 1878. 

On the same day a demand was served Proceedings to recover the amount were 
instituted in the county court on October 7th, 1878, and it then appeared that a 
second demand had been made on August 6th. The judge held that the first demand 
was premature and a nullity, as there was no liability to pay until the expiration of 
the three months after notice of apportionment. The second demand was, therefore, 
a good one, and the proceedings were in time. This he considered to be the result 
of Grece v. Hunt, supra. As for Wilson v. Bolton {Mayor of), post, p. 4418, there the 
notice of apportionment and the demand had been served at the same time, but no 
objection was taken in argument on that ground, and so far as it was inconsistent 
with Grece v. Hunt, he considered it to be overruled. The correctness of this decision 
was established in Simcox y. Handsworth L. B. (1881), 8 Q. B. D. 39 ; 46 J. P. 260 ; 

26 Digest 524, 2242. It was there held that the notice of apportionment concluding 
with a demand of payment was not a notice of demand within s. 257, post, p. 4489, 
and that time did not begin to run from such demand. And in Be Bettesworth 
and Richer (1888), 37 Ch. D. 535 ; 52 J. P. 740 ; 26 Digek 536, 2359, North, 

J., said : “ It is quite true that the owner cannot be compelled to pay till the total 
costs have been made out and apportioned between the owners, and notice has been 
served and he has had three months to dispute the apportionment, and at the end 
of the three months has had written demand served upon him.” 

If the complaint to recover the expenses is made in time, it is no objection to the 
validity of a summons that it is issued more than a year after such complaint {Simcox 
V. Handsworth L. B., supra). Of course, if a valid demand has been made and the 



4412 


The Public Health Act, 1875. 

Note to time has therefore begun to run, it will not be extended by making a second or subse* 
Section 150. quent demand (see Harpin v. 8yhes (1885), 49 J. P, N. 148). 

Upon justices declining to make an order for payment the authority obtained a 

Special case, special case. The respondent took no part in its statement, and did not appear in 
support of the justices’ decision. The court decided in favour of the appellante^ 
and it was held that the respondent might be ordered to pay the costs of the appeal 
(Wednesbury L. B. v. Stephenson (1864), 33 L. J. M. C. Ill ; 33 Digest 421, 131B). 
In a later case it was held that where it is the duty of a public body to take proceed- 
ings of a civil nature before justices, and the defendant raises as untenable point 
which succeeds, then, although he does not appear on the argument of a special case, 
it was proper that costs should be allowed against him ( TJsh U. D, C, v. Mortimer 
(1903), 68 J. P. 38 ; 33 Digest 404, 1150), 

Authority It was held that when owners were liable for paving expenses under the Metropolis 
can relieve Management Acts, the vestry could not, in their discretion, charge the expenses 
frontagers upon the general rates {Dry den v. Putney (Overseers of) (1876), 1 Ex. D. 223 ; 40 
of liability, 263 ; 26 Digest 278, 154 ; and see Taylor v. Oldham (Corporation of) (1876), 

4 Ch. D. 395 ; 26 Digest 270, 96, per Jessel, M.B.). Accordingly, a district board 
were ordered to restore to the general rate an amount so expended, and to levy the 
same upon the owners of the adjoining houses and land according to the Acts (Att- 
Qen, V. Wandsworth District Board of Works (1877), 6 Ch. D. 539 ; 26 Digest 490, 
2006), See also Folkestone Corporation v. Rook, ante, p. 4368. But now by s. 81 of 
the P. H. A., 1925, Vol. V., post, any local authority by whom notices have been 
served under this section or any provision relating to street works in a local Act 
may, if they think fit, at any time resolve to contribute the whole or a portion of the 
expenses of the worlm. Cf, s. 15 of the Private Street Works Act, 1892, and notes 
thereto, at post, p. 4865. For a case in which a local board were held to be estopped 
by the terms of their notice from proceeding summarily, see Could v. Bacup L, B,, 
at post, p. 4418. As to the right to recover from a local authority sums paid under this 
section by mistake, see Midland Rail, Co. v. Withington L, B, (1883), 11 Q. B. D. 788 ; 
47 J. P. 789 ; 38 Digest 123, 905 ; Moore v. Fulham Vestry, [1895] 1 Q. B. 399 ; 59 
J. P. 596 ; 26 Digest 500, 2079 ; Self v. Hove Commissioners, [1895] 1 Q. B. 685 ; 59 
J. P. 103 ; 41 Digest 40, 295, 

W metropolitan district board were held entitled to recover as costs incidental 
expenses may to pa^g» ©tc., the cost of serving apportionments, obtaining names of owners, 
be included collection of amounts, advertisement and printing expenses {Poplar Board of Works 
in apportion- v. Lcrve (1874), 38 J. P. 246 ; 29 L. T. 915 ; 26 Digest 491, 2013), But this decision 
ment. ^t^as given with reference to the Metropolis Management Amendment Act, 1862, a, 77 

(11 Halsbury’s Statutes 986), which enables the authority to recover incidental costs 
and charges, and in a recent case the court held that the words “ all other incidental 
costs and charges ” included only out-of-pocket expenses and charges {Ballard v. 
Wandsivorth Boronqh Gourhcil (1906), 70 J. P. 331 ; 95 L. T. 118 ,* 26 Digest 496, 
2049), In the text the sum which may be recovered seems to be confined to the 
expenses of executing the work, and queers whether this includes incidental expenses 
such as those above mentioned. In Walthamstow L. B, v. Staines, ante, p. 4408, 
Chitty, j., thought it was within the power of the authority to charge for preparation 
of contract and plans, 4 per cent, for incidental expenses and 4 per cent, for cost of 
collection. The Court of Appeal doubted whether these expenses could be charged, 
but did not decide the point. In Hanwed U, D, C. and Smith, In re (1904), 68 J. P. 
496 ; 26 Digest 531, 2300, Channbll, J., expressed the opinion that an authority 
were not entitled to make a charge of 5 per cent, to cover of&ce and other incidental 
expenses. It would appear to follow also from the decision in Ballard v. Wavds- 
ivorth Boremgh Council, supra, that an authorily wiH not be justified in including 
a percentage in respect of their officers’ time and labour. See an express provision 
in the Private Street Works Act, 1892, s. 9, post, p. 4858. 

The cost of altering the level of a gas main cannot be charged to the frontagers but 
must be borne by the council imder s. 153, post, p. 4425 (Re Jesty^s Avenue, Broadway, 
Weymouth, post, p. 4425). 

Owners in Owners in default — See notes (/) and (g), ante, pp. 4398, 4400. 

default. E:^nses under s. 150 cannot be recover^ from one who, though the owner of 

premises when notice was first given by the authority, has ceased to be owner before 
the completion of the works (R, v. Swindon L. B, (1879), 4 Q. B. B. 305 ; 43 J* P. 
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431 ; 26 Digest 533, 2319), “ I cannot think it was ever intended by the legislature Note to 
that when the owner has parted with his property, and somebody else is in possession SeetiOB 150. 

of it, and therefore getting the benefit of the work done, and who ought, there- 

fore, to pay the expenses incurred, it should be competent ‘for the local authority 
to follow him up wherever he may have gone and hold him personally liable. I 
think that defect is remedied by s. 257, post, p. 4489, which treats owners upon 
whom notice was originally served and who are owners at the time the work is 
completed, and the expenses demanded, as the persons upon whom the local board 
shall be able to come for the expenses ” (per Cockburn, L.C.J.). These words 
were explained by North, J., in Re Bettesworth and Richer (1888), 37 Ch. D. 535; 

52 J. P. 740 ; 26 Digest 536, 2359). He pointed out that in R. v. Swindon L. B. 
the same person was owner, both when the work was completed and when the 
demand was made. But he held that when there was a change of ownership after 
the completion of the works and before demand, the liability was upon the person 
who was owner when the works were completed. In that case leasehold houses in 
an urban district, abutting partly on a private road, were sold on an open contract. 

At the date of the sale, works had been done by the local board under this section. 

The final demand for payment of the sum apportioned in respect of the premises was 
served after the purchase ought to have been completed. It was held that the 
apportioned expenses became a charge on the premises at the date of the completion 
of the works, and as between the vendor and purchaser they were payable by the 
vendor. Compare with this decision Egg v. Blayney (1888), 21 Q. B. D. 107 ; 52 
J. P. 517 ; 26 Digest 496, 2047, a case as to the expenses of paving a new street in 
the metropolis, where such expenses are not a charge on the premises. It was held 
therefore, that if the owner sells the premises while the expenses are unpaid and 
conveys as beneficial owner, and the purchaser is compelled to pay the expenses, he 
cannot recover from the vendor under the implied covenant against incumbrances. 

See also Re Field, W. N. (1888), p. 36 ; and the observations on Re Bettesivorth and 
Richer in Hornsey L. B. v. Monarch Invest^nent BniUing Society (1889), 24 Q. B. D. 

1 ; 54 J. P. 391 ; 26 Digest 537, 2360. R. v. Swindon L. B. was distinguished in 
Tottenham L. B. v. Williamson (1893), 57 J. P. 614 ; 62 L. J. Q. B. 322 ; 26 Digest 
551, 2470, where it was held that under the provisions of a local Act (Tottenham 
Local Board Act, 1890), the person who received the rack-rent at the date of the 
estimation and apportionment of the expenses was liable, notwithstanding that he 
had ceased to be the owner of the premises within the meaning of the local Act and 
s. 4, ante, p. 4335, of this Act incorporated therewith before the completion of the 
works. See also Belfast Corporation v. Hill, [1904] 2 I. R. 105. The dictum of 
CocKBTJBH, L.C.J., in the Swindon Case, supra, was at length expressly disapproved 
by the Court of Appeal in Millard v. BalBy-ioith-Hextkorpe U. G., [1905] 1 K. B. 60 ; 

69 J. P, 13 ; 26 Digest 533, 2322. There the appellant was the owner of certain 
premises in June, 1899, and as such had served upon him a notice under s. 150. 

The respondents, upon his default, executed the work, which was completed 
in December, 1901. Pormal notice of the apportionment was served on the 
appellant in November, 1902, and on May 20th, 1903, a demand for payment was 
served upon him. In April, 1902, he had ceased to be the owner of the premises. 

It was held that as he was the owner of the premises when the works were completed, 
he was liable to pay the amount apportioned in respect thereof. In a later case it 
was held that a person who was the owner of premises at the date of the completion 
of the work was liable, although he was not the owner of the premises when the 
notice requiring the works to be executed was served and although he had ceased 
to be owner prior to service of notice of apportionment and demand for payment 
(East Ham U. C. v. AyhU, [1905] 2 K. B. 22 ; 69 J. P. 206 ; 26 Digest 533, 2321). 

In Croydon Gorpora4icm v. Oldaher, [1937] 1 K. B. 337 ; [1936] 3 All E. R. 360 ; 100 
J. P. 519 ; Digest Supp., a local Act provided that whenever the corporation put 
into force the provisions of s. 150 of this Act they might, before themselves executing 
any works, recover summarily the estimated cost from the owners in default. An 
owner who had been served with a notice under s. 150, conveyed his premises to 
a third party, and subsequently refused to pay a demand made under the local 
Act for the estimated cost of the unexecuted works. The justices were of opinion 
that he was not liable to pay, since there could be no default until the expira- 
tion of the Ifrne given in the notice to repair and that on the expiration of that 



4414 


The Public Health Act, 1875. 


Note to 
Section 150. 


Apportion- 
ment : power 
to amend or 
snbstitTite 
new one. 


time he was no longer the owner. It was, however, held that the owner for pur- 
poses of the local Act was the owner at the time of the notice to execute the street 
works and that if such owner failed to execute the works he became and remained 
for purposes of that Act* the owner in default, notwithstanding the conveyance of the 
property to a third person. In Re Lewis (1908), 42 Ir. L. T. 210, compensation was 
allowed to a purchaser in respect of an outstanding sanitary notice not disclosed to him. 

The Metropolis Management Amendment Act, 1862, ss. 77 and 96 (11 Halsbury’s 
Statutes 986, 989), make paving expenses recoverable by action from the present or 
future owners of the premises, or from any person who then or thereafter occupies 
the premises. The vestry of B. had recovered a judgment against a former owner 
of premises in respect of such expenses, which remained unsatisfied. It was held 
that such judgment was no bar to a subsequent action against the defendant, who 
occupied the premises as tenant to a succeeding owner (Bermoiidsey {Vestry of) v. 
Ramsey (1871), L. R. 6 C. P. 247 ; 35 J. P. 567 ; 26 Digest 496, 2044). Under the 
same Act it was held that the expenses might be recovered from the mortgagee in 
possession as owner, notwithstanding that another person was owner at the date 
when the work was resolved upon, and that the amount could be recovered from 
future owners, although there had been no arrangement to accept pa3nnent by 
instalments (Plumstead District Board of Works v. IngoUhy (1873), L. R. 8 Exch. 
63, 174 ,* 37 J. P. 759 ; 26 Digest 496, 204S). See also Hampstead Corporation v. 
Caurdi ante, p. 4411, as to the liability of future owners in the metropolis. As to 
the liability of “ successive owners ” under a local Act, see Blackburn (Corporation of) 
V. Michlethwait (1886), 50 J. P. 550 ; 54 L. T. 539 ; 26 Digest 551, 2469. 

The Crown is not bound by the provisions of this section. Therefore land owned 
and occupied for Crown purposes is exempt (Hornsey U. D. G. v. Hennelly [1902] 
2 K. B. 73 ; 66 J. P. 613 ; 26 Digest 522, 2230 (volunteer headquarters) ; cf. Dellar 
Bros., Ltd. V. Drury, [1912] 2 K. B. 209 ; 76 J. P. 239 ; 34 Digest 585, 67, as to 
territorial force property). See also upon the general question of statutes which do, 
or do not, bind the Crown, Cooper v. Hawkins, [1904] 2 K. B. 164 ; 68 J. P. 25 ; 42 
Digest 692, J076 ; Gorton Local Board of Health v. Prison Commissioners, [1904] 2 
K. K. 164, n ; 68 J. P. 27, n ; 42 Digest 690, 1050 ; Edinburgh Corporation v. Lord 
Advocate, [1912] S. C. 1085, and Chare v. HaH (1918), 83 J. P. 54 ; 17 L. G. R. 233 ; 
26 Digest 390, 1173. 

(ti) Apportionment. — ^An apportionment was made and notice given to an owner 
that his proportion was £20 25. In answer to a summons for payment, he objected 
that the apportionment was bad, on the ground that the expenses of two streets 
had been lumped together, and the aggregate amount divided among the owners in 
the two streets ; and the justices dismissed the complaint on that ground. The 
surveyor then made a fresh apportionment, and a notice was served on the owner that 
his proportion was £19 ll5. He gave notice that he disputed the apportionment, and 
the matter came before justices under a section corresponding to s. 181 (13 Hals- 
bury’s Statutes 704). On a case stated, it was held that the first apportionment 
was a nullity, and that the surveyor, not loemg furicius officio, was right in making a 
fresh apportionment (Cook v. Ipswich L. B. (1871), L. R. 6 Q. B. 451 ; 35 J. P. 565 ; 
26 Digest 521, 2220) ; see also Nash v. Gil^ (1926), 91 J. P. 19 ,* 43 T. L. R. 121 ; 
Digest Supp., in the notes to s. 19 of P. H. A. A. A., 1907, post, p. 5045. An appor- 
tionment was signed by B., who was not then surveyor, having been supers^ed 
previously. The authority on discovering the mistake treated it as a nullity, and 
issued a fresh apportionment signed by their actual surveyor. It was held that they 
had acted properly (Sykes v. Huddersfield (Mayor, etc. of) (1871), 35 J. P. 614; 26 
Digest 530, 2284). a local Act required the proportion in which expenses 

were to be apportioned to be ascertained and settled by the corporation, it was held 
that the fact that the apportionment had been corrected by their surveyor after it 
had been approved by them did not invalidate it (8t. Helen's (Corporation of) v. 
Riley (1883), 47 J. P. 471 ; 26 Digest 550, 2467). An authority acting imder this 
section served the defendant and other frontagers with notices requiring them to 
execute works including certain work which could not be legally included in such 
notices. The notices not being complied with, the authority did the works, and 
apportioned the expenses among the frontagers. A summons to recover from the 
defendant £650, the amount charged to him, having been dismissed by the magis- 
trates, the authority made a second apportionment, exduding the expenses of the 
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work which had been wrongly included, the amount charged to the defendant therein Note to 
being £579. They then brought an action under s. 257, ^ost, p. 4489, to establish a Section 150. 

charge on the defendant’s premises for £579, or in the alternative for £650 : — Held^ 

that the authority had power to make a second apportionment, and that, notwith- 
standing the dismissal of the summons, they were entitled to a charge for £579 
(Manchester (Mayor of) v. Hampson (1886), 35 W. R. 334, 591 ; 26 Digest 526, 2256), 

See also Sunderland Corporation v. Gray, cited at p. 4406, ante. See also as to the 
jurisdiction to make a second apportionment. Bishop v. Wandsworth District Board 
(1900), 64 J. P. 630 ; 69 L. J. Q. B. 632 ; 26 Digest 499, 2070 ; Elsdon v. Hampstead 
Borough Council, [1905] 2 Ch. 633 ; 69 J. P. 434 ; 26 Digest 495, 2041, The decision 
in Cooh V. Ipswich L, B, was considered in Shanklin L, B. v. Millar (1880), 5 C. P. D. 

272 ; 44 J. P. 635 ; 26 Digest 530, 2286. In that case the apportionment was made 
in respect of five roads. The defendant had taken no steps to dispute the apportion- 
ment, and when proceedings against him were instituted in the county court he 
contended that the apportionment was bad in law. On a case stated, the High 
Court held that the defendant was liable. Deitivian, J., referring to the former 
decision, said that it was not intended to decide “ that an apportionment which is 
otherwise good on the face of it, is necessarily a nullity, and may be treated as such 
iu any com^ before which it may come, because two streets instead of one are in- 
cluded in the apportionment ; but the court meant this, viz., that when that is the 
case, and the parties have come to the conclusion that the apportionment cannot 
be enforced and the surveyor makes a fresh apportionment, the former one becomes 
a nullity in the sense that it cannot be enforced, and is useless for particular purposes 
and cannot stand in the way of a good apportionment. That is, to my mind, the 
fuU extent of the decision, and it is not a decision that, if no steps are taken to set 
aside or dispute the apportionment on the ground that the party charged is not 
liable, it may be treated as a nuUity when it comes before the court.” See also 
Wake V. Sheffield Corporation, and Derby (Mayor, etc. of) v. Grudgings, cited ante, 
p. 4409, for discussions of Cook v. Ipsioich L. B. It appears Jfrom these cases that 
an apportionment, if made in respect of the paving, etc. of more than one street, 
may be objected to under s. 257, post, p. 4489 ; but that, if this is not done, the owner 
is liable for the amount apportioned. 

Two or more houses or plots belonging to one owner must not be grouped together 
in the apportionment ; a share of the cost must be apportioned on each separately 
(Croydon B. D, G, v. Betts, [1914] 1 Ch. 870 ; 26 Digest 536, 2358), 

As to when two or more plots constitute one “ close ” so as to be chargeable under 
the Act, see Altrincham U. D. C. v. O^Brien (1927), 91 J. P. 149, at p. 4404, ante. 

Premises belonging to the defendants abutted upon a new street which a metro- Apportion- 
politan vestry paved for half its breadth only, the side paved being that nearest the ment on one 
defendants’ premises. The vestry apportioned the whole cost of paving upon the side only 
premises on the defendants’ side of the street, omitting those on the other side. street. 

It was held that the apportionment was invalid, for the owners on both sides ought 
to have been charged (Mile End (Vestry of) v. Whitechapd (Guardians of) (1876), 1 
Q. B. D. 680 ,• 41 J. P. 20, affirming 40 J. P. 565 ; 45 L. J. M. 0. 75 ; 26 Digest 497, 

2056). But this was a decision under the Metropolis Management Act, 1862, s- 77 
(11 Halsbury’s Statutes 986), which imposes liability on the owners of houses forming 
the street, and on the land bounding and abutting on such street. The language 
used in the text is different ,* and where an authority paved a footpath on one side 
of a street, and apportioned the cost among the owners on that side only, it was 
held that the apportionment was right (Wakefield Urban Sanitary Authority v. 

Mander (1880), 5 C. P. D. 248 ,* 44 J. P. 522 ; 26 Digest 530, 2282). See, however, 
the Private Street Works Act, 1892, s. 10, post, p. 4859, and a case decided thereon 
(Clacton-on-Sea L. B. v. Young, [1895] 1 Q. B. 395 ; 59 J. P. 581 ; 26 Digest 540, 

2389). And see now as to the metropolis, the Metropolis Management Amendment 
Act, 1890 (11 Halsbuiy’s Statutes 1014), and Paddington Vestry v. North Metro- 
politan Railway and Canal Go., [1894] 1 Q. B. 633 ; 58 J. P. 413 ; 26 Digest 498, 

2059 ; White v. Fulham Vestry (1896), 60 J. P. 327 ; 74 L. T, 425 ; 26 Digest 276, 

142 ; Property Exchange, Lid. v. Wandsujorth Board of Works, post, p. 4419. See 
also Evans v. Newport Urban Sanitary Authority and the other cases cited therewith 
at p. 4418, post, as to the method of apportionment when a strip is added to a road 
already repairable by the inhabitants at large. 

It has been decided under the Private Street Works AotJ892, pod. p. 4848, that 
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all the premises in. a street must be included in the apportionment although some of 
them are extm commercmm and have therefore no “ owners ” {Herne Bay U, D. 0 
V. Payne, [1907] 2 K. B. 130 ; 71 J. P. 282 ; 26 Digest 544, 2425), This decision 
has, however, no application to an authority proceeding under s. 150, under which 
the total expenses should be divided amongst the persons who are statutory “ owners,” 
and can be made to contribute. See 71 J. P. N. 337. 

There does not appear to be any limit to the time within which an apportionment 
must be made {Bradley v. Greenwich District Board of Works (1878), 3 Q. B. D. 384 ; 
42 J. P. 725 ; 26 Digest 497, 2051), But delay in making the apportionment will 
not extend the time for bringing an action to enforce the charge on the premises 
under s. 257, post, p. 4489. Such an action must be brought within twelve years 
after the completion of the works. See Hornsey L, B. v. Monarch Investment 
Building Society (1889), 24 Q. B. D. 1 ; 54 J. P. 391 ; 26 Digest 537, 2360. 

(o) Arbitration. — Section 257, post, p. 4489, limits the time within which notice of 
any dispute is to be given. See Hesketh v. Atherton L. B. (1873), L. R. 9 Q. B. 4 ; 
38 J. P. 149 ; 26 Digest 533, 2324. 

If a notice is given disputing the apportionment, no proceedings can be taken to 
recover the expenses of the works until the dispute has been determined by arbitration 
{Sandgate L. B. v. Keene, [1892] 1 Q. B. 831 ; 56 J. P. 484 ; 26 Digest 530, 2293), 

An owner, on receiving notice of apportionment, sent to the authority a letter 
which appeared to be rather an objection to the prime cost of the work than to 
the mode in which that prime cost was apportioned ; but it was held that as the 
letter was treated by the authority in letters to the owner and in a resolution, as 
a good notice disputing the apportionment, it must be regarded as such, and that 
the authority were bound to go to arbitration before commencing an action to 
recover the apportioned amount. Another owner disputed the claim of the authorily 
in general terms, and this was held a good notice {Folkestone {Mayor, etc. of) v. Brooks ; 
Same v. Ladd, [1893] 3 Ch. 22 ; 58 J. P. 53 ; 26 Digest 531, 2294). Where, however, 
an owner takes up the position that the authority have no jurisdiction at all to charge 
him with the expenses of making up a street, there is no dispute which must first go 
to arbitration {West Hartlepool {Mayor, etc. of) v. Robinson (1897), 62 J. P. 35; 
77 L. T. 387 ; 26 Digest 275, 133). 

The arbitration here referred to has reference not to a dispute between the 
frontagers generally on one side, and the authority on the other, but to one in which 
the owner of a particular set of premises complains of the apportionment as regards 
himself personally. There must be as many separate arbitrations as there are 
disputing owners, for every disputing owner may appoint an arbitrator. There- 
fore, an award between one of several frontagers called upon to pay the expenses 
of paving a street and the authority, by which the arbitrator has altered not merely 
the assessment upon the particular frontage, but the assessment in regard to all 
the frontages, is not binding upon a frontager not a party to the arbitration, so as 
to entitle the authority to recover from him the sum which would be due from him 
on the footing of the altered ass^sment (Tunbridge Wells L. B. v. Akroyd (1880), 
5 Ex. D. 199 ; 44 J. P. 504 ; 26 Digest 532, 2304). 

The text only authorises an arbitration in respect of the proportion to be borne 
by a defaulting owner, and not in respect of any question as to the expenses being 
reasonable or properly incurred by the authority {Bayley v. Wilkinso7i (1864), 33 
L. J. M. C. 161 ; 10 L. T. 543 ; 26 Digest 525, 2251) ; and see also Re Stoker and 
Morpeth Corporation, [1915] 2 K. B. 511 ; 79 J. P. 201 ; 26 Digest 531, 2301. Nor 
can the arbitrator inquire into details of the total amoxmt certified by the surveyor 
{Be Cawsfon and Bromley U. D. G. (1900), 64 J. P. 760 ; 17 T. L. E. 25 ; 26 Digest 531, 
2299). When a dispute as to the apportionment comes before justices as arbitrators 
under s. 181, post, p. 4467, and equally when the matter comes before them on a 
complaint to enforce payment, they have no jurisdiction to inquire into the question 
whether the amount alleged has been actually incurred. If the appellant is aggrieved 
by the alleged overcharge, his remedy is by appeal to the M. of H. under s. 268, 
post, p. 4495 {Cook v, Ipswich L. B., ante, p. 4414). In Sandgate L. B. v. Keene, 
supra, and in Bournemouth Commissioners v. Waits, ante, p. 4409, there are dkta 
suggesting that an arbitrator may deal with any dispute that may arise, but in a 
later case the Court of Appeal decided that he has only jurisdiction to fix the amount, 
and cannot fix the liability {Willesden L. B. and Wright, In re, [1896] 2 Q. B. 412 ; 
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26 Digest 532, 2303) ; and see Hanwell U. D. C. arid Smith, In re (1904), 68 J. I*. Kote to 
496 ; 26 Digest 531, 2300, where Channell, J., decided that the only power which Section 150. 

an arbitrator has is to divide np the total sum which the authority have decided to 

be the cost of the work, and that he has no jurisdiction to entertain objections to the 
total cost of the work, as given by the surveyor to the authority. See also dicta of 
the Court of Appeal to the same effect in Wake v. Sheffield Co7'porafion, ante, p. 4409, 
and Walthamstow L. B. v. Staines, ante, p. 4409. See, on the other hand, Handsworth 
U. D. G. V. Derrington, [1897] 2 Ch. 438 ; 61 J. P. 618 ; 26 Digest 528, 2268, where it 
was held by Keeiewich, J., that if the proportion of the expenses was referred to 
arbitration, all objections to the validity of the proceedings of the authority on the 
ground of insufficient notice, such as neglecting to serve every frontager, or otherwise, 
must be raised before the arbitrators, and that it is too late to raise them by action or 
other proceeding on the award. Gf., however, Hesketh v. Atherton D. P. (1873), 

L. B. 9 Q. B. 4 ,* 38 J. P. 149 ,• 26 Digest 633, 2324, where it was held that the 
question of highway or no highway could not be raised before an arbitrator. The 
owner of two properties adjoining each other and abutting on a street, received a 
notice under s. 150. The notice referred only to one of the two properties. Upon 
his default the authority executed the works in the street adjoining both properties. 

The apportionment of the expenses only referred to the one property, though the 
owner’s share of the expenses was calculated on the frontage of both. The owner 
having disputed the apportionment, the arbitrator held that it was bad, and that the 
owner’s share should be reduced to a sum proportionate to the frontage of the one 
property to which the notice and the apportionment had referred. It was held that 
he had jurisdiction so to award {Tho?nas v. Hendon R. D, C. (1911), 75 J. P. 161 ; 

9 L. G. B. 234 ; 26 Digest 532, 2312). Under similar provisions in Ireland it has 
been held that an arbitrator cannot give effect to a frontager’s claim that, where no 
footpath is provided on his side of the street, he ought not to be charged in respect 
of the opposite footpath, but only in respect of the roadway ; in such a case the 
frontager should appeal to the L. G. B, (now, in England, the M. of H.) {Bangor 

U. D. G. V. McKee (1914), 48 Ir. L. T. 92 ; Digest Supp.). If there has been no 
arbitration an objection may be taken to the sufficiency of a notice on proceedings for 
the recovery of expenses {Stourbridge U. B. G. v. ButW, [1909] 1 Ch. 87 ; 73 J. P. 3 ; 

26 Digest 525, 2252). It has been held with reference to the Metropolis Management 
Acts, 1865 and 1862 (11 Halsbury’s Statutes 889, 965), that the principle upon which 
the expenses have been apportioned cannot be questioned before any tribimal (Nesbitt 

V. Greenwich District Board of Works (1875), L. B. 10 Q. B. 465 ; 39 J. P. 582 ; 26 
Digest 498, 2064 ; Stotesbury v. St. Giles, GamberweU ( Vestry of) (1888), 53 J. P. 5 ; 57 
L. J. M. C. 114 ; 26 Digest 498, 2065 ; Davis v. Greenwich District Board of Works, 

[1895] 2 Q, B. 219 ; 59 J. P. 517 ; 26 Digest 499, 2067 ; Metropolitan District Rail. Go. 

V. Fulham Vestry, [1895] 2 Q. B. 443 ; 59 J- P. 679 ; 26 Digest 498, 2066). See, how- 
ever, R. y. Marsham, [1892] 1 Q. B. 371 ; 56 J. P. 164 ; 26 Digest 498, 2061 ; and 
Elsdon V. Hampstead Gorporation, [1905] 2 Ch. 633 ; 69 J. P. 434 ; 26 Digest 495, 2041. 

It wiU be seen, on reference to s. 268, post, p. 4459, that a frontager may, if he 
pleases, refrain from having recourse to arbitration, and in lieu thereof make com- 
plaint to the M. of H. within twenty-one days from the “ decision ” of the authority. 

A notice to pave and a notice of apportionment are not, but a demand for payment 
is, a “ decision ” within the meaning of that section {R. v. Local Government Board 
(1882), 9 Q. B. D. 600 ; 46 J. P. 820; affirmed 10 Q. B. D. 309 ; 47 J. P. 228 ; 26 
Digest 532, 2318 ; WaJce v. Sheffield Gorporation ; Bournemouth Gommissioners v. 

Watts, ante, p. 4409). 

Por the provisions of this Act as to arbitration, see s. 179, post, p. 4461. An award 
under this section cannot be summarily enforced under the Arbitration Act, 1889, 
s. 12, post, p. 4791 (Re Willesden L. B. and Wright, [1896] 2 Q. B. 412 ; 60 J. P. 708 ; 

26 Digest 632, 2303). Nor (semble) can an action be brought upon it (ibid.). 

(p) Private Improvement Expenses.~See s. 213, post, p. 4468. Private 

The construction of this clause is not clear, and it has been interpreted in two improvement 
wajrs. Some consider that the declaring the expenses to be private improvement expenses, 
expenses should be done in respect of each separate prenoises ; in other words, that 
an apportionment should be made in any case in order to determine the extent to 
which each owner is liable according to the frontage of his premises. Upon this 
being done, the expenses so determined may either be recovered from the owners. 
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Note to or may be declared to be private improvement expenses in any one or more cases, 
Seetion 150. The amount actually recovered from an owner would thus be the same, whether he 
had to pay the sum apportioned on him at once, or by means of a private improve- 
ment rate. This opinion is based on the ground that the object of the section is to 
impose a liability according to frontage, and that s. 215, post, p. 4470, which enables 
any owner to redeem private improvement expenses, implies that the expenses, so 
far as he is concerned, have been already fixed and determined. It is ako argued 
that s. 257, post, p. 4489, contemplates an apportionment in every case, and that the 
contrary opinion deprives him of the important rights which the statute confers as 
to disputiug the apportionment. The other view is that the authority have a 
discretion either to apportion in the ordinary way accor<fing to frontages, or to take 
the total expenses, ascertain the sum payable in each year with the addition of 
interest, and then make a rate upon the several premises according to their rateable 
value, frontage as an element in determining liability being rejected altogether. 
This opinion is supported by the punctuation of the clause, and it is not unworthy 
of observation that the language of the clause differs from that in the P. H. A., 1848, 
s. 69. It is by no means easy to decide between the two possible constructions. 
In the absence of express authority an opinion must be advanced with hesitation ; 
but it is submitted on the whole that the first is the more correct construction. The 
two following cases, in so far as they bear upon the point, are in favour of this view. 

A local board demanded from an owner his proportion of the expenses in January, 
1861. This amount not having been paid on August 25th, 1870, the board resolved 
that it should be declared private improvement expenses ; and in September, 1870, 
they declared it to be payable by annual instalments. It was held that the demand 
in 1861 amounted to an election to treat the amount due as a debt from the owner, 
and that they had no power to declare it to be private improvement expenses ( Wilson 
V. Bolirni (Mayor, etc. of) (1871), L. R. 7 Q. B. 105 ; 36 J. P. 405 ; 26 Digest 535, 
2362), An authority gave a notice in the form in Sched. lY., Porm G- (13 Halsbury’s 
Statutes 776), but added to it words to the effect that if the owner neglected to do 
the work they would do it, and declare the expenses to be private improvement 
expenses. It was held that they were estopped by the terms of their notice from 
taking summary proceedings for the recovery of the expenses (Gould v. Bacup L, B, 
(1881), 45 J. P. 325 ; 50 L. J. M. C. 44 ; 26 Digest 526, 2258). 

Part of road {q) Part of Road Repairable by Local Authority. — The meaning of the paragraph 
repairable by was thus explained in Maude v. Baildon L. B, (1883), 10 Q. B. D. 394 ; 47 J. P. 644 ; 
inhabitants 26 Digest 269, 93, by Pollock, B. : “ Its effect is not to say that wherever there is 
at large. a (puhlic) footpath running parallel the rest of the ground is in such a case to be 
deemed a street. It merely means to say that in all those cases in which the magis- 
trates could properly find the residue to be a street, that power of so finding is not 
to be taken away in consequence of the fact that there is a public footpath.” 

In proceedings under this section it appeared that the street was formed by an 
old footpath and strips of land alongside, which had been recently added to widen 
it. The old footpath was repairable by the inhabitants at large. The justices 
found that the road was in part an ancient footpath or highway, but that it had 
been altered, widened, and added to, and that houses having been built abutting 
thereon it was a street within the meaning of the section ; that the frontagers 
were liable to contribute to the expenses of improving it ; and an order was accord- 
ingly made for payment by the frontagers of such expenses. It was held that 
havmg regard to the terms of the section, the frontagers were chargeable with the 
expenses of improving the whole sfreet, and not merely such part of it as had been 
added to the ancient highway (Evans v. Newport Urban Sanitary Authority (1889), 
24 Q. B. D. 264 ; 54 J. P. 374 ; 26 Digest 520, 2216), This case was approved by 
the Court of Appeal in Harrow U. D. G. v. WreathaU ( 1926), unreported. In 1883, the 
owners of an estate, through which ran an ancient highway about thirty feet wide, 
repairable by the inhabitants at large, agreed with the borough council, that as and 
when the estate should be laid out for building the owners would straighten and lay 
out the road so as to make it forty feet wide throughout. The agreement recited that 
it was entered into for the purpose of settling a question which had arisen as to the 
extent of the public rights over the road. When the whole of the road had been 
laid out in accordance with the agreement, the council made it up, and sought to 
recover the expenses from the owners of premises abutting on the road. Joyce, J., 
held that the agreement did not constitute a purchase of the land thrown in to 
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widen tlie road ; and consequently, having regard to the latter part of s. 150, that Note to 
the frontagers were chargeable with the expenses of improving the whole road and Section 150 . 

not merely such parts of it as had been added to the ancient highway {PorUmouth 

Corporation v. Hall (1907), 71 J. P. 299 ; 97 L. T. 43). This decision was reversed 
on appeal (71 J. P. 564 ; 98 L. T. 513 ; 26 Digest 521, 2219), it being held that the 
agreement amounted to a purchase by the council under s. 154, post, p. 4425, and 
that the defendant was not liable for any expenses under s. 150. In connection 
with these decisions reference should be made to ss. 30 and 31, P. H. A., 1925, Vol. V., 
post. Under these sections local authorities may, tmder certain circumstances, 
require persons building on land adjoi n i n g highways to widen such highways, and 
the question arises whether such widened highways can, where the original highway 
was repairable by the inhabitants at large, be made up at the expense of the frontagers 
under this section and the cases above cited. This question is discussed at length in 
the notes to these sections in Vol. V., post. A street, sixteen feet wide, in the 
metropolis, had been a highway from the year 1815, and had become an “ old street.” 

On the south side were a number of cottages ; the street was paved on that side, and 
from time to time substantial repairs were done to it ; the frontagers on the north 
side took no part in the acts of repair. In 1898 a new strip of land, twenty-four feet 
wide, was dedicated to the public on the north side, houses were built on that side, 
and the authority paved the new part of the street and made an apportionment 
upon the frontagers on the north side only. The magistrate found, and the Divisional 
CJourt upheld his view, that the added strip on the north side was itself a separate 
‘‘new street,” with the result that the paving expenses were thrown upon the 
owners of property abutting on that new street. On appeal, it was held (following 
Bichards v. Kessich^ ante, p. 4390, and White v. Fulham Vestry, ante, p. 4395) that 
the paving expenses were thrown only upon the owners of property abutting on 
the north side of the new strip, whether under the Metropolis Management Acts 
or the Public Health Act {Property Exchange, Ltd, v. Wandsworth Board of Works, 

[1902] 2 K. B. 61 ; 66 J. P. 435 ; 26 Digest 277, 143), See also the argument in 
Chorley Corporation v. Nightingale, [1906] 2 K. B. 612 ; 70 J. P. 500 (affirmed on 
appeal on a point not material in this connection, [1907] 2 K, B. 637 ; 71 J. P. 441 ; 

26 Digest 315, 472), and a considered judgment of the Leeds stipendiary magistrate 
(Mr. C. M. Atkinson), at 71 J. P. N. 53. 

In Chorley Corporation v. Nightingale, supra, it was held that there is no rule of 
law that a ffitch running alongside a road between the via trita and the fence cannot 
be dedicated as part of the highway ; that whether it is part of the highway or not 
is a question of fact ; and that where it is found that such a ditch has been included 
in the dedication, then upon its being filled up, and made available for passage, 
the road ought not to be treated as a street which consists partly of an old highway 
jmd partly of an added strip, so as to constitute a street of which “ only a part ’’ 
is repairable by the inhabitants at large, and therefore one in respect of which fron- 
tagers are liable for paving expenses under this section. Prom this case it would 
also appear that in construing the final paragraph of s. 150, the maxim de minimis 
may be applied. 

In Eanscombe v. Bedfordshire G. G., [1938] Oh. 944 ; [1938] 3 AU E. R. 647 ; 102 
J. P. 443 ; Digest Supp., it was held that there is a presumption that a ditch, which 
is not being adapted for the passage of the pubKo and is on the road side of a hedge 
bank, does not form part of the highway though this presumption may be rebutted. 

In Chippendale v. Pontefract B, D, C, (1907), 71 J. P. 231 ; 26 Digest 315, 471, a 
county court judge found* as a fact that the ditch there in question did not form 
part of the highway. Where a highway has been laid out imder an award and is," 
exclusive of the ditches, still of the prescribed width, there is no presumption that 
either ditch forms part of the highway {Simcox t, Yardley B, D, C, (1905), 69 J. P. 

66 ; 3 L. G. R. 1350 ; 26 Digest 315, 473), See also Walmsley v. Featherstone 
U, J). G. (1909), 73 J. P. 322 ; 7 L. G, R. 806 ; 26 Digest 310, 430, where it was 
held that the site of a ditch piped and filled up nine years before by the council 
with the owner’s consent (to prevent accidents to persons walking on the fooipath 
at ni^t) had not been dedicated to the public. 

It is difficult to reconcile with the cases which decide that strips of land added 
to a highway may be made up at the expense of the frontagers, a statement of Lord 
Alvbrstonb, C.J., in Escott v. Newport Corporation, [1904] 2 K. B. 369 ; 68 J. P. 
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135 ; 26 Digest 327, 597, to the effect that a strip of land added by an adjoining 
owner to an old highway and paved by him, and which the public had the right to 
use as a public footpath, was vested in the local authority. The land could only so 
vest under s. 149, ante, p. 4375, if a highway repairaUe by the inhabitants at large. 
This statement was not, however, necessary to the decision : and see a criticism by 
Waebxngton, J., and the judgments of the Court of Appeal in Andrews v. AbertilUry 
U. D. a., [1911] 2 Ch. 398 ; 75 J. P. 449 ; 20 Digest 201, 19, 

The fact that, owing to the proviso to the section, the authority might as to a 
street, a part whereof is repairable by the inhabitants at large, put into operation 
their powers under this section, will not prevent them from being indicted under 
the Highways and Locomotives (Amendment) Act, 1878, s. 10, post, p. 4603, if the 
part repairable by the public is allowed to fall into disrepair (R. v. Crompton U, D. G. 
(1902), 66 J. P. 566 ; 86 L. T. 762 ; 26 Digest 377, 1025). 

151 . The incumbent or minister of any church chapel or place 
appropriated to public religious worship, wJhich is now by law exempt 
from rates for the relief of the poor (a), shall not be liable to any 
expenses under the last preceding section, as the owner or occupier 
of such church chapel or place or of any churchyard or burial ground 
attached thereto (h), nor shall any such expenses be deemed to be a 
charge on such church chapel or other place, or on such churchyard or 
burial ground, or to subject the same to distress, execution or other 
legal process ; and the urban authority may, if they think fit, under- 
take any works from the expenses of which any such incumbent or 
minister is hereby exempted (c). 

This section does not apply to a district in which the Private Street Works Act 
1892, has been adopted. See s. 25 of that Act, post, p, 4869 ; but a similar exemption 
is contained in s. 16 thereof, post, p. 4865. 

(a) The statute exempting from poor rate churches and chapels is the Poor Rate 
Exemption Act, 1833 (14 Halsbury’s Statutes 500). By it “ no person or persons 
shall be rated, or shall he liable to be rated, or to pay to any church or poor rates 
or cesses for or in respect of any churches, district churches, chapels, meeting-houses, 
or premises, or such part thereof as shall be exclusively appropriated to public 
religious worship, and which (other than churches, district churches, and episcopal 
chapels of the Established Church) shall be duly certified for the performance of 
such religious worship according to the provision of any Act or Acts now in force : 
Provided always, that no person or persons shall be hereby exempted from any such 
rates or cesses for or in respect of any parts of such churches, district churches, 
chapels, meeting-houses, or other premises which are not so exclusively appropriated, 
and from which parts not so exclusively appropriated such person or persons shall 
receive any rent or rents, or shall derive profit or advantage ” (s. 1, op. cit. 500). 
“ Provided always, that no person or persons shall be liable to any such rates or 
cesses because the said churches, district churches, chapels, meeting-houses, or other 
premises, or any vestry rooms belonging thereto, or any part thereof, may be used 
for Sunday or infant schools, or for the charitable education of the poor ” (s. 2, 
op. cit. 501). See Places of Worship Registration Act, 1855 (6 Halsbury’s Statutes 
1229), as to the certifying of places of religious worship, and Sunday and Ragged 
Schools (Exemption from Rating) Act, 1869, s. 2 (14 HalSbury’s Statutes 546), for a 
definition of Sunday school. 

Churches were immune from rates prior to the passing of the above statute, and 
its object was to extend the same immunity to chapels, etc. In Wmsiardey v. North 
Manchester Overseers, [1910] A. 0. 7 ; 74 J. P. 49 ; 38 Digest 452, 189, a churchyard 
or burial ground had been acquired under the Church Building Acts, at a distance 
of about 300 yards from the church. It was held (1) that the rector who received 
fees in respect of such burial ground was the ‘‘ occupier ” of it for rating purposes 
and was liable to be rated m respect thereof ; and (2) that the burial ground was 
not exempt from rates under the Act of 1833. 

The text only exempts an incumbent or minister ; therefore, trustees, other than 
-the incumbent or minister, will be liable. The defendants were the trustees of a 
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chapel consisting of two floors. The upper floor was the chapel itself, and the lower Note to 
contained a lecture hall and several smaller rooms. The upper floor was exclusively Seotion 151. 

appropriated to public religious worship, and the premises as a whole were registered as 

a place of religious worship. The lecture hall was used for the purposes of a Sunday 
school and of an institute, the members of the latter pa 5 dng a subscription, and lectures 
and concerts were from time to time given in the hall in connection with the institute^ 
for which tickets were sold to persons who were not members ; but the money 
received did not cover the cost of the entertainments. A bazaar and sale of work 
had also been held in the lecture hall, when a charge was made for admission. The 
money realised from the bazaar was handed to the defendant B., and appropriated 
by him to the chapel building fund, and the proceeds of the sale of work were devoted 
to the purchase of a piano for the institute. The defendants, who had no beneficial 
interest in the chapel, having failed to comply with a notice under s. 150 requiring 
them to pave the street upon which the chapel abutted, the complainants executed 
the work, and obtained an order of justices for repayment by the defendants of the 
expenses incurred. It was held that the defendants were the “ owners ” of the 
premises ; that they were not within the exemption given by this seotion ; and that 
the order of the justices was, therefore, rightly made {Brewis v. Hornsey L. B, (1890), 

55 J. P. 389 ; 60 L, J. M. C. 48 ; 26 Digest 522, 2233). Seotion 16 of the Private 
Street Works Act, 1892, post, p. 4865, specially provides for similar cases where that 
Act is in force. 

Certain premises were formerly used as a church. A new church having been built 
on another site, Sunday services were held only in the new building. The old 
premises were used on Sunday for a Sunday school, and on week-day evenings for 
services and class meetings. A debating society met upon the premises once a week 
free of charge. Once a month a Rechabites society met in the vestry and paid £1 
per annum for fuel and lighting. On one occasion a political meeting had been held 
on the premises, the organisers paying 2$. 6d. for Kght and heat. There had also 
been held on the premises an “ At Home ” in connection with church work, for which 
there was a charge for admission ; and a dramatio entertainment for which there 
was a charge for admission. On each occasion the premises were open to the public, 
and the moneys paid for admission were received by the owners and used by them 
for current expenses, and to liquidate the debt on the new church. The premises 
had not in fact been rated for ihe relief of the poor. It was held that the premises 
were not exclusively appropriated to public religious worship ; that they were not 
by law exempt from poor rate, and, therefore, were not exempt from private street 
works expenses under s. 16 of the Private Street Works Act, 1892, post, p, 4865 
[Walton-le^Dale U. D. C. v. Greenwood (1911), 75 J. P. 541 ; 105 L. T. 547; 26 
Digest 542, 2405). A catholic church which was divided by a moveable partition 
into “ blessed ” and “ unblessed ” portions, the partition being removed for religious 
services, but the unblessed portion of which was from time to time used for dances 
for which charges were made for admission, was held not exclusively appropriated to 
public religious worship and therefore not exempt from rates (Cardiff Archdiocese 
Trustees v. Pontypridd Area Assessment Committee, etc. (1930), 94 J. P. 246 ; 28 
L. G. R. 535 ; Digest Supp.). Under the corresponding Scotch enactment it has been 
held that church and mission halls sometimes used for temperance meetings and for 
congregational social meetings are not “exclusively” appropriated to public 
religious worship, and do not fall within the exemption (Trustees of College Street 
United Free Church v. Parish Council of Edinburgh (1901), 3 F. (Ct. of Sess.) 414). 

For a decision under a differently worded Irish Act, see R. v. Bdfast (Recorder), [1913] 

2 1. R. 439 ; 38 Digest 463, m. 

The words “ place ” and “ premises ” as used in the equivalent section of the 
Private Street Works Act, 1892, post, p. 4865, refer to buildings only and do not 
include a piece of vacant land on which it was intended to erect a Sunday school 
communicating by corridor with a chapel (Ilford Corpn. v, Mallinson (1932), 96 
J. P. 185 ; 147 L. T> 37 ; Digest Supp.). It was held that there was no evidence 
on which it could be held that the land was within the curtilage of or formed part 
of the site of the chapel. 

Under a local Act which required the churchwardens or chapelwardens for the 
time being of any parochial church or chapel to pay the paving rates assessed upon 
such church or chapel, it was held that a district church erected under New Parises 

'P.TT VOT. TV Y 
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Act, 1843 (6 Halsbury’s Statutes 123), was not exempt from being rated, and that 
the churchwardens were liable to pay the rates although they had no parochial funds 
for that purpose (MilU v. Rydon (1854), 10 Esch. 67 ; 18 J. P. 633 ; 19 Digest 291, 829). 

There is no such exemption as this in the metropolis. The trustees of a dissenting 
chapel were held liable under Metropolis Management Act, 1855, s. 105 (11 Halsburj^’s 
Statutes 909) [Caiger v. St. Mary, Islington (1881), 45 J. P. 570 ,* 50 L. J. M. C. 59 ; 
26 Digest 491, 2017 ; Wright v. Ingle (1885), 16 Q. B. D. 379 ; 50 J. P. 436 ; 26 
Digest 491, 2018). But it was otherwise held with respect to a church which was 
consecrated and so dedicated to permanent and unalterable uses {Angell v. Pad- 
dington {Vestry of) (1868), L. R. 3 Q. B. 714 ; 32 J. P. 742 ; 26 Digest 491, 2014). 
In the case of a cemetery, part of which was consecrated, belonging to a company, 
such company were held liable {St. Giles, Ganiberwell {Vestry of) v. London Cemetery 
Co., [1894] 1 Q. B. 699 ; 58 J. P. 382 ; 26 Digest 492, 2021). 

By the Church Building Act, 1845, s. 13 (6 Halsbury’s Statutes 855), the “ free- 
hold of the site of every church ” of which the commissioners therein mentioned shall 
accept a conveyance under the Church Building Acts (as to any church not yet 
consecrated, when the same shall be consecrated), shall vest in the incumbent. 
Land having been conveyed under the Church Building Acts to the Ecclesiastical 
Commissioners as a site for a church, a church was afterwards erected on a part of 
the land, and the church and a part only of the land were consecrated. It was held 
that upon such consecration the whole of the land so conveyed to the commissioners 
vested in the incumbent ; that the commissioners ceased to be the ovmers ” of it, 
and were, therefore, not Hable under the Metropolis Management Acts, 1855 and 
1862 (11 Ealsbury’s Statutes 889, 965), to contribute in respect of it towards the 
cost of paving a new street (Plwmstead District Board of Works v. Ecclesiastical 
Commissioners, [1891] 2 Q. B. 361 ; 55 L P. 791 ; 26 Digest 491, 2015). 

It was decided in Bowditch v. Wakefield L. B. (1871), L. R. 6 Q. B. 567 ; 36 J. P. 
197 ; 26 Digest 523, 2234, that a “ national ” school was not exempt, and that one 
of the trustees was liable to pay the proportion of the expenses in respect of such 
school. This decision was followed in Momsey U. D. C. v. Smith, [1897] 1 Ch. 843 ; 
76 L. T. 431 ; 26 Digest 523, 2235 ; if, however, the school site was conveyed under 
the School Sites Act, 1841 (7 Halsbury’s Statutes 274), difficulty may be experienced 
in seeking to make effective a charge upon the school {ibid.). A local education 
authority are also liable in respect of their schools {London School Board v. St. Mary, 
Islington {Vestry of) (1875), 1 Q, B. D. 65; 40 J. P. 310; 26 Digest 493, 2029). 
Simday and Ragged Schools (Exemption from Rating) Act, 1869 (14 Halsburj^s 
Statutes 545), provides that every authority having power to impose or levy any 
rate upon the occupier of any building used exclusively as a Sunday school or ragged 
school may exempt such building or part of a building from any rate for any purpose 
whatever which such authority has power to impose or levy. The exercise of this 
power is discretionary : see Bell v. Crane (1873), L. R. 8 Q. B. 481 ; 37 J. P. 711 ; 
38 Digest 470, 318 ; and qumre whether the proportion of expenses under s. 150 is a 
rate within the meaning of this Act. 

By the Education Act, 1921, s. 167 (1) (7 Halsbury’s Statutes 211), no person shall 
be assessed or rated to or for any local rate in respect of any land or buildings used 
exclusively or mainly for the purposes of the schoolrooms, offices or playground of a 
public elementary school not provided by the local education authority, except to 
the extent of any profit derived by the managers of the school from the letting 
thereof. By sub-s. (2), ‘‘ local rate ” in that section means “ a rate the proceeds of 
which are applicable to public local purposes, and which is leviable on the basis of 
an assessment in respect of the yearly value of property, and includes any sum which, 
though obtained in the first instance by a precept, certificate, or other instrument 
req[uiring payment from some authority or officer, is or can be ultimately raised out 
of a local rate as before defimed.” The apportioned expenses of making up a street 
clearly do not fall within the definition, and therefore the decisions in Bowditch v. 
Wakefield L. B., and Eornsey U. D. C. v. Smith, supra, are stUl law. 

(5) A burial ground not “ attached to ” any church or chapel is not exempt 
under this section, though partially exempt from local rates under Burial Act, 1855, 
s. 15 (2 Halsbuiy’s Statutes 223). In Holy Law South Broughton Burial Board v. 
Failsworth XJ. D. [1928] 1 K. B. 231 ; 91 J. P. 104 ; Digest Supp., it was held 
that a burial ground vested in trustees upon trust to permit it to be used for the 
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members of two synagogues in a city and others, but five miles distant from each of Ifote to 
the synagogues is not “ attached to ” the synagogues or either of them within the Seetion 151. 

meaning of this section. Per Lord Hewart, C.J., “ The whole scheme and frame- 

work of this section make it plain that what is being considered is physical connection 
or contiguity. It may well be that that is not enough and that the churchyard or 
burial grounds in addition to having a physical connection and contiguity with the 
church, chapel or place appropriated to public religious worship which is exempt 
from rates must be the churchyard or burial ground of that particular church, chapel 
or place ” (at p. 236). 

(c) The previous section requires the authority to give notice to the owner or 
occupier of the premises to make the street, and in their default empowers them 
to do the work themselves. This proviso, therefore, deals with the case where, the 
minister being exempt, there may be no owner liable to do the work, and conse- 
quently no default. Under the Private Street Works Act, 1892, s. p. 4865, 

the authority, where that Act is in force, are bound to pay the proportion of expenses 
in respect of which an exemption under that section is allowed. 

152. When any street within any urban district not being a highway Power to 
repairable by the inhabitants at large (a) has been sewered levelled p^^ate 
paved flagged metalled channelled and made good and provided with streets when 
proper means of lighting to the satisfaction of the urban authority (&), sewered, 
such authority may (c), if they think fit, by notice in writing put up highways! 
in any part of the street, declare the same to be a highway, and there- 
upon the same shall become a highway repairable by the inhabitants 
at large (d) ; and every such notice shall be entered among the 
proceedings of the urban authority. 

Provided that no such street shall become a highway so repairable, if 
within one month after such notice has been put up the proprietor or 
the majority in number of proprietors (e) of such street, by notice in 
writing to the urban authority, object thereto, and in ascertaining such 
majority joint proprietors shall be reckoned as one proprietor (e). 

Wbere the P. H. A., 1890, s. 41, post, p. 4815, is in force by adoption, the above 
section is repealed, and the provisions of s. 41 are substituted in lieu thereof. 

See also the P. H. A., 1907, s, 19, post, p. 5045, and the P. H. A., 1925, s. 82, Vol. V. 
and 13 Halsbury’s Statutes 1153. 

(a) As to the meaning of these words, see ante, pp. 1947, 4393 et seq. 

(5) Note the use of the copulative. This section is not a complement to s. 160, All the 
ante, p. 4388. In order that an authority may declare a street not repairable by the specified 
inhabitants at large to be a highway, so that it may become so repairable, it is neces- "works must 
sary that each of the works specified in s. 152 shall, at the time of declaration, have done, 
been executed upon the street to the satisfaction of the authority. An authority 
has not, under this section, any discretion as to which of the works mentioned in it 
they win require to be executed : their discretion is limited to being satisfied with 
the efiiciency of each description of work when done. In Att-Gen. v. Bidder (1881), 

47 J. P. 263 ; 26 Digest 374, 996, it was suggested, if not decided, that kerbing a 
road did not answer the requirement of the section that the road must be flagged, 
this term meaning paved with flagged stones ; and that wooden paving did not come 
within the meaning of any of the requirements of the section. But now, by the 
P. H. A., 1890, s. 11 (2), post, p. 4806, a street or part of a street which has been 
asphalted or paved with wood, tar paving, or artificial stone, or other improved 
paving of any kind, shall be deemed to have been paved within the meaning of the 
Public Health Acts : Provided that a street shall not be deemed to be paved to the 
satisfaction of the urban authority, xmless it is paved with such kind of paving as 
the local authority shah consider suitable for the street. Compare the Private Street 
Works Act, 1892, s. 6, post, p. 4850. And see Allen v. Fulham Vestry (1898), 62 J. P. 

548 ; 79 L. T. 190. \^ere s. 19 of the Act of 1892, post, p. 4866, is in force, it is 
not necessary that ah the works in the Act mentioned should have been executed 
before the street is adopted ; nor is it necessary where Part m. of the P. H. A., 

1890, has been adopted, if the partial works have been executed hy the authority* 
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Kote to In Saunders v. Brading Harbour Improvement Bailway and lYorks Co. (1885), 52 
Section 152. L. T. 426 ; 42 Digest 524, 883, the defendants agreed to construct a road over land 

of the plaintiff, who was to grant the defendants a right of way over the road when 

completed, and to permit it to be declared a public highway by the local board. The 
defendants were to make the road according to a plan and specification already 
approved by the local board, and to do all things necessary to carry out a resolution 
passed by the board that the road should six months after completion to their satis- 
faction be declared by the board a public highway. The specification provided that 
the pathways should be gravelled, and did not provide for means of lighting. After 
completion of the road the board were advised that the road did not comply with 
the requirements of this section, inasmuch as it was not flagged nor provided with 
means of lighting, and they withheld their sanction to its being declared a public 
highway. The plaintiff brought an action claiming specific performance by the 
defendants of the agreement on the ground that they had not done all things neces- 
sary to enable the board to declare the road a public highway : — Held, that inasmuch 
as to compel the defendants to construct the road so as to conform with the pro- 
visions of the Act would be to enforce performance of terms at variance with the 
agreement and entirely outside the contemplation of the parties, specific performance 
could not be ordered. Whether the plaintiff would have been entitled to damages 
if any had been shown, quaere. 

(c) If such a notice has been posted, it cannot subsequently be alleged that the 
works had not been done to the satisfaction of the authority (Finney v. Birkenhead 

Corporation, ante, p. 4410). Under the Private Street Works Act, 1892, s. 20, post, 

p. 4867 (if in force), an authority may be compelled to take over ” a street. See also 
the P. H. A., 1907, s. 19, post, p. 5045. Where notices have been served under s. 150, 
ante, since September 8th, 1928, the local authority may be compelled by the front- 
agei's to declare the street a highway repairable by the inhabitants at large if all the 
works specified in the section have been done to the satisfaction of the local authority 
(s. 82, P. H. A., 1925, Vol. V. and 13 Halsbury’s Statutes 1153). 

Dedication (d) This is a substitute for the provision in the Highway Act, 1835, s. 23 (9 Hals- 
under bury’s Statutes 59), relating to the dedication of roads to the public. A landowner 

Highway in a district under the P. H. A., 1848, gave notice to the local board of his intention 

dedicate a certain road as a highway, to which the board replied that they would 
not adopt the road, as it had not been sewered, levelled, paved, flagged, and channelled 
to their satisfaction. The landowner, however, obtained and enrolled a certificate 
of two justices under the Highway Act, 1835, s. 23, and the pubHc then used the 
road, which was kept in repair by the landowner for twelve months ; after which, it 
being out of repair, an indictment was preferred against the parish. It was held 
that the inhabitants were not liable, for assuming s. 23 to apply to the case, the road 
had not been made to the satisfaction of the local board who were the surveyors. 
WiQHTMAN, J,, expressed an opinion that s. 23 -was not inconsistent with the P. H. A., 
1848, for the board had a discretion as to the amount and kind of repairs to be done 
to the road, and they might require it to be paved, etc., having regard to the sections 
of the Act of 1848 corresponding with ss. 150, 152 (R. v. DuJcinjield (1863), 4 B. & S. 
158 ; 27 J. P. 805 ; 26 Digest 362, 873). 

Ko right or liability to repair on the part of a highway authority exists in the 
case of a road dedicated to the public since August 30th, 1835, unless it has been 
dedicated or taken over ” in accordance with the Highway Act, 1835, s. 23, this 
section, one of the other enactments mentioned on p. 1949, or some statutory inclosure 
award or local Act (Eyre v. New Forest Highway Board (1892), 56 J. P. 517 ; 26 
Digest 260, 5). See Leigh U. D. C. v. Xing, and Cababe v. WaUcm-cm-Tharms 
U. D. C., p. 1951, ante, as to presuming compliance with statutory formalities ; and 
see generally upon the subject of public liability to repair, pp. 1947 et seq., ante. As 
to the repair of diverted or substituted roads, see p. 1951, ante. 

Where a road carried over a bridge, constructed by the estate owner in laying out 
the road, is declared a highway repairable by the inhabitants at large under this 
section, the local authority are liable for the repair of the bridge as part of the highway 
(AU.-Gen. v. Hornsey B. C., [1927] 1 Ch. 331 ; 91 J. P. 61 ; Digest Supp.). See also 
Regents Canal and Lochs Co. v. Gibbons, [1925] 1 K. B. 81 ; 89 J. P. 4 ; 26 Digest 
579, $696, where a declaration under this section was held to release a liability under 
a contract to repair a bridge until “ taken over ” by the local authority. 



Streets — ^Alteration' or Gas and Water Pipes. 


4425 


The fact that a private road has been made up at the cost of the frontagers does Note to 
not, if it is not declared a highway, give a frontager any right of access to it which Section 152. 

he did not already possess {Mouhray, Bowan and Hicks v. Drew, [1893] A. 0. 295 ; 

26 Digest 518, b). 

(e) There is no definition of the word proprietor, which is not a legal term having “ Proprie- 
any distinct meanrog. See Lister v. LoUey (1837), 7 Ad. & El. 124 ; 1 J. P. 309, tors’ ’’power 
wh^ere it was held, in a clause giving compensation to owners or proprietors, that these of veto, 
words applied not only to the ovmers in fee simple, but to lessees for terms of yearo 
also. In Rossiter v. Miller (1877), 5 Ch. D. 648, Jessel, M.R., said : “ Is there any 
doubt that, according to ordinary language, the word proprietors means owners, anil 
the word owners, proprietors ? ” Having regard to this and the preceding sections, 
the word as used in the text is probably equivalent to oimiers ; and probably it means 
the owners of the soil of the street and not the frontagers in a case where the latter 
do not also oto the actual street. See Steward v. Metropolitan Electric Tramioays, 

Lid., in notes to the P. H. A., 1890, s. 41 (2), post, p. 4816. 

■VS^ere any part of a street belongs to two or more persons as joint tenants, they can 
give one vote between them ; each person who owns a part in severalty can give one vote. 

It is presumed that an objection may be withdrawn, and a declaration then made. 

153. Where for any purpose of this Act any urban authority deem Power to 
it necessary {a) to raise sink or otherwise alter the situation of any water 
or gas pipes mains plugs or other waterworks (b) or gasworks laid in or pip^g 
under any street (b), they may by notice in writing (c) require the moved, 
owner of the pipes mains plugs or works to raise sink or otherwise alter 
the situation of the same in such manner and within such reasonable 
time as is specified in the notice ; the expenses of or connected with any 
such alteration shall be paid by the urban authority ; and if such notice 
is not complied with the urban authority may themselves make the 
alteration required (d) : 

Provided — 

That no such alteration shall be required or made which will 
permanently (e) injure any such pipes mains plugs or works or 
prevent the water or gas from flowing as freely and conveniently 
as usual ; and 

That where under any local Act of Parliament the expenses of or con- 
nected with the raising sinking or otherwise altering the situation 
of any water or gas pipes mains plugs or other waterworks or gas- 
works, are directed to be borne by the owner of such pipes or 
works, his liability in that respect shall continue in the same manner 
and under the same conditions in all respects as if this Act had not 
been passed. 

(a) The power conferred by this section apparently imposes no liability upon an 
authority, if they cause the level of a street to be lowered under s. 149, ante, p. 4375, 
to lower to a corresponding extent the pipes in the street {Southwark and Vauxhall 
Water Co. v, Wandsworth District Board, [1898] 2 Ch. 603 ; 62 J. P. 756 ; 26 Digest 
488, 1997). If the level of a gas main is altered in executing private street works, 
the cost of the alteration must be borne under this section and cannot be charged to 
the frontagers (Re Jesty^s Avenue, Broadway, Weymouth, [1940] 2 K. B. 68 ; [1940] 

2 AH E. R. 634 ; 104 J. P. 279 ; Digest Supp.). 

(b) Por definitions of waterwoHcs and street, see s. 4, ante, p. 4331, and also ante, p. 716. 

(c) See, as to the authentication and service of the notices, ss. 266, 267, post, 
pp. 4494 et seq. 

(d) At their own expense. 

(e) In the case of slight or temporary injury compensation may be claimable under 
s. 308, post, p. 4515. Reference may also be made to L. G. A., 1929, s. 39, VoL V. 
and 10 Halsbury’s Statutes 913. 
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154 * Any urban authority may purchase any premises (a) for the 
purpose of widening opening enlarging or otherwise improving any 
street (6), or (with the sanction of the Local Government Board (c)) for 
the purpose of making any new street (d). 

In rural districts and in relation to “ county roads ” in urban districts (including 
non-county boroughs) this section is applied to county councils subject to the deletion 
of the words “ with the sanction of the Local Government Board,” and as if the word 
“ street ” included “ county roads ” and “ county bridges ” (Sched. I., Pts. I. and 
III., L. G. A., 1929, Yol. V. and 10 Halsbury’s Statutes 975, 977. 

Functions under this section are, therefore, no longer exercisable by rural district 
councils, where an order has been made under s. 276, applying the section to the 
district (s. 30 (3), L. G. A., 1929, Vol. V., ‘post), except in the case of delegation by 
the county council under s. 35, ibid., and in that event the section will apply in its 
amended form, for the rural district coxmcil will only be acting as “ agents ” for the 
county council and must act in accordance with the terms of the delegation. 

Councils of urban districts with a population not exceeding 20,000 are in respect to 
“ county roads ” in their district in exactly the same position as rural district councils. 

Councils of urban districts of a greater population than 20,000 may in relation to 
“ county roads ” “ claimed ’’ by them under s. 32 of the L. G. A., 1929, Vol. Y,,post, 
function under this section as if the “ county road” were an ordinary road vestedin them. 

In relation to all roads in their district other than coimty roads the powers of an 
urban district council under this section remain unchanged and the amendment above 
referred to is not operative. 

Section 176 (13 Halshury’s Statutes 700) was similarly applied to county councils 
so far as might be required for the purposes of this section. See now s. 160 of the 
L. G. A., 1933, ante, p. 978. 

By s. 83 of the P. H. A., 1925, Vol. V., post, “ the improvement and development 
of frontages or of the lands abutting on or adjacent to any street ” is to be deemed 
to be one of the purposes for which premises may be acquired under this section. As 
a fact, however, for many years prior to 1925 the M. of H. and their predecessors had 
interpreted s. 154 in this wide sense and had even allowed lands which would not abut 
upon a widened street to be iucluded m Provisional Orders for compulsory purchase 
(under s, 176). The correctness of this practice having been questioned when the 
Bill for the 1925 Act was in preparation, s. 83 was mserted to remove the doubt. 

A somewhat similar power as regards the widening of streets is conferred upon 
urban authorities by s. 160 (2), post, p. 4444. Highway authorities had similar powers 
under s. 82 of the Highway Act, 1835 (9 HaJsbury’s Statutes 94), and ss. 47, 48 of 
the Highway Act, 1864 (9 Halsbury’s Statutes 158, 160). Reference may ^o he 
made to the Development and Road Improvement Funds Act, 1909, post, p. 5105, 
under which extended powers of acquiring land for highway purposes are conferred, 
and to the Public Works Facilities Act, 1930 (Vol. V. and 23 Halsbury’s Statutes 
769), which provides a speedy machinery for acquiring land. 

Under the L. G. A., 1894, s. 8, parish councils have certain powers for the acquisi- 
tion of rights-of-way, and for the execution of works incidental to the execution of 
these and other powers. As to the construction of a new road by a parish council 
under these provisions, see notes to s. 8 of the Act of 1894, post, p. 4896. 

{a) The word “ purchase ” includes “ gift.” If, therefore, land is given for the 
purposes of a new street, the sanction of the M. of H. should, in strictness, be obtained. 
A distinct power to accept gifts, however, now exists under the L. G. A., 1933, 
s. 268, ante, p. 1148. Under the Crown Lands Act, 1906, the Commissioners of 
Crown Lands may convey to a local authority land required for the purpose of 
widening, or improving, any bridge, including the approaches thereto and abutments 
thereof. See afeo ss. 10, 11 and 12 of the Crown Lands Act, 1927 (3 Halsbuiy’s 
Statutes 335, 336). 

See the definition of “ premises ” in s. 4, ante, p. 4335. 

See 8L Nicholas, Leicester v. Langton, [1899] P. 19 ; 7 Digest 556, 326 ; Be St 
Annexe, Soho (1900), Times, July 20th ; Be Bideford Parish, Ex parte Bideford 
(Bector, etc.), [1900] P. 314 ; 64 J. P. 743 ; 7 Digest 556, 330 ; SvMon v. Boi^en, 
[1913] 1 Ch. 618 ; 19 Digest 356, 1737 ; Be St, Mary Abbot (1914), Times, May 4tli; 
Ex parte Uxbridge U, D. G, (1914), 30 T. L. R. 448 ; 7 Digest 556, 331 ; and Be St, 
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Lim&house (1916), 31 T. L. R. 539 ; 7 Digest 657, 332, as to the grant of a Note to 
faculty for widening a street by taking in a strip of a churchyard. Section 154. 

In a case arising under the Metropolis Management Acts it was held that a borough 

council has power to enter into an agreement with a landowner, as part of a scheme 
for widening a road, to remove a sign-post belonging to him to a position on the 
edge of the public footpath {Hoare dh Co., Ltd. v. Lewisham Bai'ougJi Council (1903), 

67J. P. 20; 87L. T. 464; 26 Digest 488, i59«5). 

For the general power to purchase lands, see now L. G. A., 1933, Part VII., ante, 
p. 973. Under the corresponding provision in the P. H. A., 1848, s. 73, land could 
only be purchased by agreement, and the urban authority had no compulsory powers. 

See Frewen v. Hastings L, B. (1867), 16 L. T. 553. Land may be acquired com- 
pulsorily for purposes of this section. Whether land is purchased by agreement or 
compulsorily it would appear that the vendor is entitled to insist on the council 
taking a duly executed conveyance of the land {Great Hospital Trustees v. Norwich 
Corporation, Local Government Chronicle, 1885, p. 860 ; In re Cary^Elwes' Contract, 

[1906] 2 Ch. 143 ; 70 J. P. 345 ; 17 Digest 232, 470). And, although a purchasing 
council are entitled generally to say by what description land purchased shall be 
vested in them, the vendor may require the description to be such as to give effect 
to the true contract (Monighetti v. Wandsworth Borough Council (1909), 73 J. P. 91 ; 

40 Digest 277, 2414). 

The authority must in every case acquire the freehold of the premises or obtain 
the freeholder’s consent to the land being thrown into the street. The M. of H. 
would not otherwise sanction any loan for the scheme. 

In a borough any surplus of the general rate fund (which is now by the R. and V. A., 

1925, s. 10, ante, p. 2140, substituted for the borough fund) may, under the L. G. A., 

1933, s. 185 (3), ante, p. 1013, be applied for the improvement of the borough. 

Though the authority can, under this section, add land to a highway, they cannot 
take away any land from the highway, even if such land has, by reason of a part 
added, become unnecessary. A highway cannot, generally speaking, be stopped up 
or. diverted except pursuant to the Highway Act, 1835, ss. 84 — 91 (9 Halsbury’s 
Statutes 97—103) {B. v. Platts (1880), 44 J. P. 765 ; 49 L. J. Q. B. 848 ; 26 Digest 
275, 120). Under special circumstances, however, highways may be interfered with 
under the Church Building Act, 1819 (6 Halsbury’s Statutes 729) ; the Defence Act, 

1860 (3 Halsbury’s Statutes 488) ; Inclosure Acts ; the Military Lands Act, 1892 
(17 Halsbury’s Statutes 574) ; the Military Manoeuvres Acts, 1897 and 1911 (17 
Halsbury’s Statutes 591, 601), and Railway Acts. S. 46 of the Housing Act, 1936, 
ante, p. 1656, provides for the extinguishinent of public rights of way over land 
acquired under Part m. of that Act. 

A town council, in connection with a street widening, proposed to exchange land 
forming part of the existing highway for other land required for the improvement. 

The L. G. B. pointed out that before the scheme could be carried out an order of 
justices was necessary under the Highway Act, 1835, ss, 85 et seg. (9 Halsbury’s 
Statutes 99 et seq.). They referred to Coverdale v. Charlton (1878), 4 Q. B. D. 104 ; 

43 J. P. 268 ; 26 Digest 329, 616, and Bolls v. 8t. George^-tke-Martyr, Southwark {ISSO), 

14 Ch. D. 785 ; 44 J. P. 680 ; 26 Digest 330, 627, and observed that it was not clear to 
them, that, even if an order for diversion was made, the council would possess such 
rights over the soil of the disused part of the highway as would enable them to 
exchange it for other land. It seemed to the Board that on the present roadway being 
legally stopped up the adjoining owner would without further action be the owner of 
the soil discharged of the right of the public to pass over it. 

Where an authority acting under this section make a new street it must be kept Liability 
in repair by them, and they cannot subsequently make it up at the cost of the for future 
frontagers {Hull L. B. of Health v. Jones (1856), 21 J. P. 37 ; 1 H. & N. 489 ; 26 maintenance 
Digest 520, 2212). So, too, if by purchase, or by an agreement equivalent to purchase, of new or 
they widen an old street repairable by them, they must keep in repair the added widened 
strip. In 1883, the owners of an estate, through which ran an ancient highway street, 
about thirty feet wide, repairable by the inhabitants at large, agreed with the local 
authority that as and when the estate should be laid out for building the owners 
would straighten and lay out the road so as to make it forty feet wide. The agree- 
ment recited that it was entered into for the purpose of settling a question which 
had arisen €ls to the width of the road. When the whole of the road had been laid 
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Note to out in accordance with the agreement, the authority made it up and sought to charge 
Section 154. the frontagers, under s. 160, with the cost of so doing. It was held that the agree- 

ment amounted to a purchase by the authority under s. 154 of the land thrown in 

to widen the road, and the -frontagers were not liable {Portsmcmth Corporation v. Hall 
(1909), 71 J. P. 5^ ; 98 L. T. 513 ; 26 Digest 521, 2219), A contract by which an 
owner agrees to throw land into a street and the authority agree to adopt and make 
up the added strip should be under seal ; otherwise the owner cannot obtain specific 
performance {Hoare v, Kin-gsbury U, JD. G., [1912] 2 Ch. 452 ; 76 J. P. 401 ; 13 
Digest 384, 1127). 

As regards the liability -fco make up strips of land thrown into a street, reference 
might also be made to the cases referred to, ante, atpp. 4418 — 20. See also the notes 
to ss. 30 and 31, P. H. A., 1925, Vol. V., post. 

Metropolitan Deference may be made to the corresponding powers of borough councils in the 
decisions. metropolis or of the common council of the city of London, as to which see Teuliere 
Y. St. Mary AhboUs, Kensingtcm {Vestry of) (1885), 30 Ch. D. 642; 50 J. P. 53; 
11 Digest 296, 2254 ; Card y. City of London Seicers Cmnrs. (1885), 28 Ch. D. 486 ; 11 
Digest 117, 111 ; Lynch y. City ofLo7idon Seivers Comrs. (1886), 32 Ch. D. 72 ; 50 J. p, 
548; 11 Digest 295, 2252; Gordon y. St. Mary Abbotts, Kensington {Vestry of), 
[1894] 2 Q. B. 742 ; 58 J. P. 463 ; 11 Digest 296, 2262 ; Aldis y. London {Corporation 
of), [1899] 2 Ch. 169 ; 63 J. P. 376 ; Femley y. Limehouse District Board (1900), 
64 J. P. 328 ; 82 L. T. 524 ; Gibbon y. Paddington Vestry, [1900] 2 Ch. 794 ; 64 J. P. 
727 ; 69 L. J. Ch. 746 ; Parry y. Hammersmith Borough Council (1904), 69 J. P. 35 ; 
92 L. T. 161 ; Pescod y. Westminster Corporation, [1905] 2 Ch. 475 ; 69 J. P. 387 ; 
Thompson v. Hammersmith Borough Council, [1906] 1 Ch. 299 ; 70 J. P. 100 ; Denman 
ds Go., Ltd. Y. Westminster Corporation and Cording cO Co., Ltd. y. Westminster Corpora- 
tion, [1906] 1 Ch. 464 ; 70 J. P. 185 ; Wild y. Woolwich Borough Council, [1910] 1 Ch. 
35 ; 74 J. P. 33 ; 11 Digest 176, 550 ; Green y. Hackney Corporation, [1910] 2 Ch. 
105 ; 74 J. P. 278 ; Dames y. City of London Corporation, [1913] 1 Ch. 415 ; 77 J. P. 
294 ; Beyfus y. City of Westminster (1914), 79 J. P. Ill ; 13 L. G. E. 40 ; Be South 
Eastern My. Co. and L. C. C., [1914] 2 Ch. 252 ; 79 J. P. 545 ; 11 Digest 124, 156. 

For a case where it was alleged that the claim to purchase land for the purpose 
stated was not bonfi fide, see Marquess of Clanricarde y. Congested Districts Board for 
Ireland (1914), 79 J, P. 481 ; 49 Ir. L. T. 42 ; 11 Digest 118, 116. 

(b) See the definition in s. 4, ante, p. 4336. See also note (b) to s. 150, ante, p. 4390. 
It will be seen that a council are not precluded from incurring expense in acquiring 
lands for the widening of a street by the fact that the street is not repairable by 
the inhabitants at large. But, presumably, the public must possess, or be about 
to obtain, an indefeasible right of way over it. As to the widening and improve- 
ment of county roads, see the L. G. A., 1929, Pt. m., and notes thereto, Vol. V.,post, 

(c) The sanction required is now that of the Ministry of Health (see note {d), infra). 
Application shoxdd be by resolution of the council of which a copy should be forwarded 
with plans of the proposed improvement. Such applications are usually combined 
with proposals to borrow money. No sanction is required by a county council or 
by a district council acting as agents of the county council under a delegation under 
s. 35, L. G. A., 1929, Vol. V. and 10 Halsbury’s Statutes 910. 

{d) It may be noted that in questions of highway improvement and the formation 
of new roads the Ministry of Health now act in consultation with the Ministry of 
Transport. See the Ministry of Transport Act, 1919 {post, p. 5195), and notes thereto. 

It is essential that the proposed new street shoiild comply with the byelaws in 
force in the district as to new streets (see s. 157, post, p. 4432), but the M. of H. has, 
on occasion, confirmed a special exempting byelaw in order to regularise a street of 
less than the width required by the local authority’s byelaws. 

Power to 155, When any house (a) or building situated in any street (b) in 
an urban district, or the front thereof (bb), has been taken down (c), in 
^ order to be rebuilt or altered, the urban authority may prescribe the 

line (d) in 'which any house or building, or the front thereof, to he 
built or rebuilt in the same situation shall be erected, and such house or 
building, or the front thereof, shall be erected in accordance there'with (e). 
The urban authority shaU pay or tender compensation to the 
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owner (/) or other person immediately interested in such house or Section 155. 
building for any loss or damage he may sustain in consequence of his 
house or building being set back or forward, the amount of such com- 
pensation, in case of dispute, to be settled by arbitration in manner 
provided by this Act (g). 

See the proviso as to railway buildings in s. 157, post, p. 4433. 

Neither this section nor theP, H. (Building in Streets) Act, 1888, post,-pA717, enables 
a local authority to prescribe a building line in anticipation of future development. 

“ Building lines ” may now, however, be prescribed under s. 5 of the Hoads 
Improvement Act, 1925, Vol. V., post, and “ improvement lines ” in districts where 
s. 33 of the P, H. A., 1925, has been adopted. The distinction between “ building 
hnes ” and “ improvement lines ” is explained ia the notes to s. 33 of the P. H. A., 

1925, Vol. V,,post. References may also be made to ss. 30 and 31 of the P, H. A., 

1925, under which local authorities may in certain circumstances require highways 
to be widened by persons building on land adjoining thereto. 

(а) See the definition of house in s. 4, a7ite, p. 4341. 

(б) For the definition of a street, see s. 4, ante, p. 4336. See also note (c) under 
s. 3 of the Public Health (Building in Streets) Act, 1888, post, p. 4778. The word 
“ street ” is apparently used here in its ordinary sense of a road with buildings 
on each side. 

{hh) As to what constitutes the “ front,” see Att-Qen. v. Price's Tailors (1928) 

Ltd., [1930] 2 Ch. 316 ; 94 J. P. 226 ; Digest Supp. 

(c) This means “ substantially taken down.” See Att.-Gen. v. Hatch, post. Buildings 

p. 4430. The words “ taken down ” do not seem applicable to the case of buildings destroyed by 
destroyed by fire or other casualty (c/. s. 23 of the London Building Act, 1930 (23 
Halsbury’s Statutes 213)). If so, then apparently s. 3 of the Public Health (Buildings 
in Streets) Act, 1888, post, p. 4778, would be applicable, and it may be that no 
compensation would be payable for setting back. 

As to the Hability of owners under a local Act, relating to the “ taking down to 
be rebuilt or repaired of part of a front wall,” for an alteration not intended by 
them, and made by builders without their knowledge or instructions, see Yahbicom 
V. Bristol Brewery, Ltd. (1903), 67 J. P. 261 ; 1 L. G. R. 477 ; 26 Digest 565, 2592. 

(d) The “ line ” of a street need not be a strict mathematical line ; it means Prescription 
substantially such a line as shall preserve uniformity, of appearance {per Willes, of a building 
J., in Tear (or Fear, or Sear) v. Freehody (1858), 4 C. B. (3sr. s.), at p. 262 ; 22 J. P. 707 ; 11“®- 

26 Digest 501, 2086). 

The corporation of F. had power under a local Act to prescribe the line in which 
any house to be thereafter built or taken down for the purpose of being rebuilt or 
altered should be erected, on payment of compensation to the owner of any house 
required to be set back ; it was also provided that no new street to be thereafter 
laid out should be of less width than 40 feet, inclusive of footways, and, in the case 
of existing streets, houses to be thereafter erected were to be set back so as to allow 
of a width of 40 feet. A temporary church, fronting a road less than 40 feet wide, 
having been pulled down with a view to erecting a permanent church, the corpora- 
tion gave notice to the clergyman in charge of a resolution passed by them that 
the road must be not less than 40 feet wide ; but there was no statement that the 
additional width was to be gained on the side on which the church abutted, and 
it appeared that the street might have been widened on the side opposite without 
removing any buildings. Afterwards, but not until the foundations of the new 
church had been put in, the corporation prescribed a building line which inter- 
sected the church as designed ; — Held, that they were too late, and could not restrain 
the erection of the church in the manner in which it had been commenced {Folkestone 
Corporation v. Woodward (1872), L. R. 15 Eq. 159 ; 37 J. P. 324 ; 26 I^est 564, 2590). 

TOiere a building has been taken down to be rebuilt, a building liue may be pre- 
scribed under this section for any portion of it which has not been commenced, 
although other portions- of it have been commenced, unless the portion commenced 
necessarily involves as a matter of construction a projection beyond the hne after- 
wards prescribed. The defendants, being about to pull down a school and erect 
a new one, submitted plans to the local board. The local board objected to the 
plans, giving as a reason that they violated a byelaw requiring a person laying out 
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Note to a street to lay it out of a eertain width. This hyelaw was not applicable, as South 
Section 155. Lane, on which the school fronted, was not a new street. The defendants dis- 
— regarded the objection, commenced their works on January 5th, laid the foundations 
of the main wall towards South Lane on the 12th, and proceeded rapidly with the 
erection of it. On January 22nd the local board prescribed a building line which 
did not interfere with the main wall, but would prevent the erection of certain 
annexes not then commenced, lying between South Lane and the main wall, which 
annexes were shown on the plans laid before the board. The defendants had ground 
enough to allow of the annexes being erected elsewhere. The defendants proceeded 
with the annexes, and the board brought an action to restrain them from building 
beyond the line, and to compel them to pull down what they had built beyond it. 
It was held that the commencement of the main building did not preclude the 
board from laying down a line which would prevent the erection of the annexes 
which had not then been commenced. It was held also that as the notice given 
by the board, though ineffectual for the purpose of empowering them to puU down 
the erection imder s. 158, ^post^ p. 4442, gave the defendants to understand that the 
board objected on the ground that buildings according to the plan would make the 
street too narrow, the board had not done anything to induce the defendants to 
believe that they would not prescribe a building line, and that there was no equity 
to prevent the board from exercising their power under this section on the ground 
that they had misled the defendants {NewJiaven L. B. v. Newkaven School Board 
(1885), 30 Ch. D. 350 ; 26 Digest 563, 2579), The principle of this case was approved 
in AtL-Gen. v. Hatch, [1893] 3 Ch. 36 ; 57 J. P. 825 ; 26 Digest 564, 2580, where, 
however, the main question was as to the meaning of the words “ taken down,” 
which the Court of Appeal decided meant “ substantially taken dowm.” In that 
case the owner of a house took out the front wall of the ground and first floors and 
removed the first floor in order to convert the two lower storeys into one lofty shop, 
which was also to be extended behind the house. The second floor was not disturbed, 
but was shored up with timber, afterwards replaced by iron girders and brick piers. 
Shortly after the erection of the girders and piers had been completed the authority 
prescribed a building line, and commenced an action to restrain the owner from 
budding in front of it. It was held by Kekewich, J., that the house had been 
substantially taken down, but that the authority had not prescribed the line in time. 
The Court of Appeal held that the house had not been substantially taken down, 
and that the power to fix a building line had, therefore, never arisen. 

Two adjoming houses had shops on the ground floor projecting a few feet further 
into the street than the upper floors. It was proposed to convert them into one 
shop with a single entrance from the street in a new position, and the authority 
made it a condition that the ground fl.oor front should be set back to the level of 
the exterior wall of the upper floors on the ground that the front was beiug taken 
down within the meaning of this section. It was held that this was not so because 
(1) for purposes of this section the front included the exterior walls of the upper 
floors as well as that of the ground floor, and (2) in any event the alterations to the 
premises did not amount to taking down the front of the ground floor {Att-Gm, 
V. Prices^ Tailors (1928), Ltd., [1930] 2 Ch. 316 ; 94 J. P. 226 ,* Digest Supp.). 
Scotch Several decisions have been given by the Court of Session in Scotland upon the 

“ building provision in the corresponding Scotch Act (General Police and Improvement (Scot- 
line ” cases, land) Act, 1862, s. 162), which is, however, limited to a house or building, “ any 
part of which projects beyond the regular line of the street or beyond the front of 
the house or building on either side thereof.” It was held that this section did not 
apply where the owner of a house which stood hack from the line of the adjoining 
house proposed to bring it forward, and also that the wall and railing of his front 
garden (which did project beyond the line of the adjoining house) was not a 
building ” (Fraser v. Kennedy (1877), 4 R. (Ct. of Sess.) 266 ; affirmed in H. L., 
15 Sc. L. R. 766). Pending the appeal the owner brought an action for damages 
against the commissioners in respect of their having wrongfully prevented him from 
proceeding with his building operations, and it was held that such an action would 
he, although there was no averment of malice and want of probable cause (Kennedy 
V. Fort W^iam (Police Commissioners of) (1877), 6 R. (Ct. of Sess.) 302 ; 28 Digest 
530, q). For decisions as to the meaning of the words “ regular line of the street ” 
in the Scotch Act, see Schulze v. Galashiels Corporation, [1895] A. C. 666 ; 26 Digest 
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565, h ; Bohertson v. Greenock Police Board (1883), 11 B. (Ct. of Sess.) 304. In the Note to 
latter case, one division of a long street consisted on one side of public buildings (with Section 155. 

a frontage four feet back from the general line of the street) and of two adjoining 

houses, Nos. 2 and 4, occupied as one tenement, belonging to one proprietor (with a 
frontage in line with the general line of the street). In 1878 the proprietor applied for 
a warrant to rebuild the tw’o houses on the same site, whereupon the commissioners 
served a requisition requiring the new buildings to be rebuilt four feet back, in line 
with the adjoining public buddings. The owmer did nothing, but in 1881 he applied 
for a warrant to take down and rebuild No. 2, which did not adjoin the public build- 
ings. A second requisition was then made requiring him, as owner of the house, or 
building numbered 2 and 4, “ and which house or building, or a part thereof, is about 
to be altered or rebuilt, and which house or building projects four feet beyond the line ” 
of the adjoining buildings, and beyond the line of the street from A. to B. (describing 
the division of the street), to set back the front of the buildings to be erected, to the 
line of the adjoining public buildings and of the street. In an action by the owner 
for a declaration that he was entitled to build up to the line of his former frontage, 
the court held that Nos. 2 and 4 were to be regarded as one building ; that the line 
of the adjoining budding was to be taken as the line of the street ; and that, there- 
fore, the requisition must receive effect (Lord Craighill, diss., held that Nos. 2 
and 4 were to be regarded as separate buildings, and that the pursuer was entitled 
to rebuild No. 2 on its former site, as it did not project beyond No. 4, or beyond the 
general line of street, of which the adjoining public buddings formed a mere fraction). 

(e) An erection in violation of this section may be prevented by injunction, or, Enforcement 
if complete, will subject the budder to an indictment. But where the owner of a of prescribed 
factory, being desirous of rebudding it, submitted his plans to the local board, 
and, on the plans being approved, proceeded to pud down the factory and re-erect 
it according to the plans, it was held that the board could not, under the corre- 
sponding provisions of the L. G. A., 1858, s. 35, require him to set back his premises, 
and they were restrained from interfering (She v. Bradford [Corporation of) (1863), 

27 J. P. 612 ; 8 L. T. 491 ; 26 Digest 563, 2577). In a similar case the owner of a 
house having, in accordance with a byelaw, left, on October 16th, a plan of an 
intended new budding, the local board passed a resolution that the plan was approved 
of, and that he should be offered £40 for certain land of his thrown into the street. 

He refused to accept the £40, but proceeded with his works, and by October 26th 
had puded down the front wall of his house. On the 27th, the board passed a 
resolution abandoning the terms before offered, and requiring him to set his frontage 
farther back, notice being given under the above section. On November 27th the 
owner proceeded with his budding, and on December 21st he was required to pull 
down his new budding. It was held that, the board having approved a plan and 
having allowed the owner to pud down the front wad of Ms house, they could not 
afterwards avad themselves of the powers given by this section [Masters v. Pontypool 
L. B. (1878), 9 Oh. D. 677 ; 26 Digest 563, 2578). 

In V. Parish, [1913] 2 Ch. 444 ; 77 J. P. 391 ; 26 Digest 564, 2582, the 

defendant, the owner of a house in P. Lane, on January 19th, deposited plans for the 
proposed rebudding of the house, and its demolition was begun on January 26th. 

On February 5th at a meeting of the authority a plan was submitted by the surveyor 
showing a “ street line ” and “ budding line ” for P. Lane, and a resolution was 
passed adopting such lines ; it was further resolved that the defendant’s plans be 
disapproved as not complying with the budding line and certain byelaws. On 
February 15th the clerk wrote informing the defendant of the latter resolution. 

On February 24th the defendant’s architect informed the clerk that he could not 
agree to the budding line, and on February 26th the foundations of the new house 
were laid. On the same day the clerk wrote drawing the defendant’s attention to 
the responsibility attaching to budding contrary to a prescribed line. On March 12th 
the surveyor wrote giving the defendant formal notice not to proceed with the 
budding, as the erection did not comply with the prescribed budding line. The 
budding was completed on Aprd 27th in conformity with the byelaws, but about 
four feet in advance of the prescribed budding line. At no time did the authority 
tender or offer to pay compensation to the defendant or give him notice that they 
had prescribed the budding line under s. 155, or were purporting to exercise their 
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Note to powers under that section. In an action by the Attorney-General for a mandatory 
Section 155. injunction to remove so much of the building as was in advance of the prescribed 

building line, it was held that the relators had duly prescribed a building line within 

s. 155 ; that there was no necessity for them to give the defendant notice that they 
were proceeding imder that section ; that the tender or payment of compensation 
was not a condition precedent to their taking any steps under the Act ; and, the 
defendant having unsuccessfully challenged their right to do what they had done, 
that a mandatory injunction to pull down the building ought to be granted. See 
also Folkestone Corporation v. Woodward and Newhaven L, B. v. Newhaven School 
Board, ante, pp. 4429, 4430. 

In Sutton L. B, v. Hoare (1894), 10 T. L. E. 586, an action brought to restrain 
the defendant from rebuilding his premises so as to project beyond the line pre- 
scribed by the plaintiffs, the defendant alleged that the plaintiffs in prescribing 
the line had not acted bona fide in the exercise of their powers, because on each 
side of his premises there were comparatively new houses, and the plaintiffs had 
not laid down any general line in. that part of the street to be enforced under the 
compulsory powers given by s. 154, aiite, p. 4425, for street widening. North, J., 
granted an injunction as there was no obligation upon the plaintiffs to proceed 
under s. 154. 

Petrol pumps have been held to be “ erections ’’ and “ obstructions ” if erected 
in front of a building line prescribed by a town planning scheme (Mackenzie v. 
Abbott (1926), 24 L. G. E. 444 ; Digest Supp.). 

(/) See the definition in s. 4, ante, p. 4335. 

(g) See s. 179, post, p. 4461. As to the time for tendering compensation, see 
Att.-Qen. v. Parish, ante, p. 4431. Por a case as to the method of calculating the 
compensation payable for a portion only of a front plot abutting upon a street about 
to be widened, but where the back land immediately adjoining is the property of 
the same vendors, see Re S. E. Rail. Go. and L. C. G., [1915] 2 Ch. 252 ; 79 J. P. 545 ; 
11 Digest 124, lo6. 

Buildings not 156. It shall not be laivful in any urban district, icithout the written 
forward^^^^^ donseni o/ the urban authority, to Mng forward any house or building 
forming ^art of any street or any part thereof beyond the front wall of 
the house or building on either side thereof, nor to build any addition 
thereto beyond the front of the house or building on either side of the same. 

Any person offending against this enactment shall he liable to a penalty 
not exceeding forty shillings for every day during which the offence is 
continued after written notice in this behalf from the urban authority. 

The section was repealed by the Public Health (Buildings in Streets) Act, 1888, 
which re-enacts it in an amended form. See the Act[[and notes thereto, post, p. 4777. 
A question arose as to whether rural authorities who were invested with the powers 
of s. 156 before its repeal, acquired the powers of the Act of 1888 without any further 
order. The L. G. B. considered the point to be a doubtful one and advised an 
application for a new order. 


Power to 

make 

byelaws 

respecting 

new 

buildings, 

etc. 


157. Every urban authority may make byelaws (a) with respect to 
the following matters ; (that is to say), 

(1) With respect to the level width and construction of new streets (£)» 
and the provisions for the sewerage (c) thereof : 
***** (d). 

And they may further provide for the observance of such byelaws by 
enacting therein such provisions as they think necessary as to the giving 
of notices (e), as to the deposit of plans (/) and sections by persons 
intending to lay out streets . . . (d), as to inspection by the urban 
authority, and as to the power of such authority (subject to the 



New Streets and BuiLDiNas — ^B yelaws. 


4433 


provisions of this Act) (g) to remove, alter, or pull down any work Section 157, 

begun or done in contravention of such byelaws Qi) : ...(d). 

The provisions ... (d) of the two last preceding sections shall not 
apply to buildings belonging to any railway company and used for the 
purposes of such railway under any Act of Parliament (i). 

This section was extended and amended by the P. H. A., 1890, s. 23, in places Further 
where that section was in force ; it was also extended by the P. H. A. A. Act, 1907, provisions 
s. 24, where that section was in force, and by the P. H. (Smoke Abatement) Act, of the 
1926, s. 5. It now deals only with byelaws relating to new streets and their sewerage P. H. A. A. 
(see note (d), post, p. 4438). Acts, 1890 

There are certain other provisions of the P. H. A. A. A., 1907, post, p. 5035, 
which must be noticed in connection with the subject ; but none of them will be in 
force in any district until applied thereto by order of the M. of H., and an order so 
applying them may impose conditions or make modifications. The sections in 
question are : s. 15, Deposit of plan to be of no effect after certain intervals ; s. 16, 

As to plans deposited with local authority ; s. 17, Power to vary position or direction 
and to fix beginning and end of new streets ; s. 22, Buildings at comer of streets ; 
and s. 33, Exemption of buildings of railway companies and others. 

Certain provisions of the P. H. A., 1925, Vol. V., post, should also be noticed. Provisions of 
These provisions wiU only be in force when adopted. The sections in question, so far the P. H. A., 
as they are germane to this section, are : s. 21, Pi*evention of water flowing on footpath ; 1925. 
s. 22, Por preventing sod, etc., from being washed into streets ; s. 28, Erection of 
bridge forming part of new street ; s. 29, Continuation of existing streets ; s. 30, 

Declaration of street as new street ,* ss. 31 and 32, Width of streets in certain cases. 

Section 140 of the Housing Act, 1936, ante, p. 1739, empowers the M. of H. to Provisions 
prescribe a code of building byelaws relating to the level, width and construction of of the 
new streets. No such code has been prescribed. If it is, it will take effect only Housing Act, 
upon adoption by a local authority. Subsection (2) of the section enacts that where ^^^6. 
a local authority have approved any plans and sections for a new street subject to 
any conditions imposed or authorized by any byelaws in force in the area of the 
authority, those conditions may be enforced at any time by the authority against 
the owner for the time being of the lands to which the conditions relate. This enact- 
ment gives effect to a recommendation of the Departmental Committee on Building 
Byelaws (paragraph 68 of Cd. 9213 of 1918). 

The powers of a rural district council to make byelaws with respect to the level, 
width and construction of new streets and the provisions for the sewerage thereof 
under this section are now the same as of an urban authority, since the section was 
applied to them by the Rural District Councils (Urban Powders) Order, 1931 (S. R. 

& 0., 1931, No. 580). This is not affected by the transfer from such councils to the 
county council of the functions of highway authority for the district. So far as the 
powers relate to level, width, and constraction, a rural district council must, how- 
ever, consult with the county council before making such byelaws, and if required 
by the coxmty council must make such byelaws. IT a rural district council do not 
make such byelaws within six months of the requirement of the county council, the 
county council may themselves do so (s. 30 (4), L. G. A., 1929, Vol. V. and 10 Hals- 
bury’s Statutes 904). The section in the text is not, however, applied to county 
councils, and it is only in case of default by a rural district council that they may 
exercise the power. As the powers to be exercised are those of the rural district 
council the provisions of s. 184, post, p. 4468, and of Part XII. of the L. G. A., 1933, 
ante, pp. 1093 et seq., as to the making, confirmation and publication of byelaws will 
apply to byelaws made by a county council under the subsection. 

The M. of H. has issued model byelaws for the guidance of local authorities in Model 
making byelaws under s. 157 as modified by later legislation, and also (gratuitously byelaws, 
to local authorities and persons likely to be concerned with byelaws) various 
memoranda explaining the latest practice. 

In circular letters of 1906 and 1912, and a memorandum of 1918 (printed at the Periodical 
end of the Report of the Departmental Oommittee on Building Byelaws, Cd. 9213), revision of 
the L. G. B. pointed out the necessity for periodically revising byelaws so as to keep by^ws 
them up to date in view of modem methods of constsruetion, and so as to prevent desirable. 



44S4 

Note to 
Section 157. 


Power of 
M. of H. to 
revoke un- 
reasonable 
byelaws. 


Making, etc. 
of byelaws. 


Authority 
cannot dis- 
pense with 
compliance 
with byelaws, 


The Public Health Act, 1875 . 

their restricting bunding operations by any excessive stringency. The M. of H. 
again drew attention to this necessity in a circular letter of September 1st, 1922, and 
the progress achieved in bringing byelaws up to date has been recorded in successive 
annual reports of the Ministry since that date. In this connection it should be noted 
that under s. 141 of the Housing Act, 1936, ante, p. 1741, the M. of H. can insist 
upon the revocation of byelaws which he is satisfied are likely to be an unreasonable 
impediment to building. This enactment follows what the Departmental Committee 
of 1914 — 18 (Cd. 9213 of 1918) said was their main recommendation. Section 69 (2) 
of the P. H. A., 1936, ante, p. 245, is a parallel enactment, which, however, is con- 
fined to “ bmlding byelaws ” as defined in s. 343 of that Act, ante, p. 688. For the 
history of these enactments, vide notes, ante, pp. 245 et seq. 

(a) See as to the making, confirming, and publication of byelaws. Part XII. of 
the L. G. A., 1933, ante, pp. 1093 et seq. ; and as to enforcing them, s. 251, post, p. 4481. 

Though a local authority be otherwise empowered to make beylaw^s on these sub- 
jects, they may nevertheless act under this section : see s. 341, post, p. 4522. 

Unless the byelaws themselves, or some enactment, e.g,, s. 138 of the Housing Act, 
1936, ante, p. 1736; or an operative planning scheme (s. 11 (1) (b) of the T. and C. P. Act, 
1932, ante, p. 1909) give the authority a dispensing power or iscretion, the authority 
are bound by them and cannot \vaive their^ requirements (Baxter v. Bedford Corpn. 
* (1885), 1 T. L. R. 424 ; 38 Digest 166, 119 ; R. v. Newcastle-upon-Tyne (Mayor, etc., 
of) (1889), 53 J. P. 788 ; 60 L. T. 963 ; 38 Digest 191, 294 ; In re McIntosh and Ponty- 
pridd Improvement Go. (1891), 61 L. J. Q. B. 164 ; 8 T. L. R. 128 ; affirmed (1892), 
8 T. L. R. 203 ; 31 Digest 333, 4768 ; Att.-Gen. v. Folkestone Corporation, p. 4437, post). 

The approval by an authority of plans which contravene the byelaws made by 
that authority is illegal and inoperative (Yabbicom v. King, [1899] 1 Q. B. 444 ; 63 
J. P. 149 ; 38 Digest 190, 286). Even where a local Act contains in a section 
repealing previous byelaws a proviso saving approved plans, such saving refers only 
to plans legally approved (ibid.). This case was followed in Wm. Bean ds Sons, Ltd. 
V. Flaxton R. D. C. (1928), 92 J. P. 121 ; Digest Supp., where s. 25 of the Housing, 
Town Planning, &c.. Act, 1919 (13 Halsbury’s Statutes 959), now spent, seems not 
to have been mentioned. 

Ratepayers issued a writ claiming an injunction (1) to restrain the authority 
from approving plans deposited for a rival place of amusement and alleged to con- 
travene the byelaws, (2) to restrain the authority from refusing to allow inspection 
of such plans by the plaintiffs, and (3) to restrain the owners from carrying out the 
plans. An interim injunction was retoed, as to (1), because the plans had in fact 
been approved while the motion was pending ; as to (2), because the injunction 
asked for was in effect mandatory, and could not be granted on an interlocutory 
application ; and as to (3), because the Attorney-General was not a party, and an 
amendment would not be allowed for the purposes of an interlocutory motion (Dover 
Picture Palace, Ltd. v. Dover Corporation and Others (1913), 11 L. G. R. 971 ; 38 
Digest 190, 288). 

The fact that byelaws contain no proviso enabling an authority to make an 
exception in an exceptional case does not render them unreasonable and therefore 
invalid (Salt v. Scott-Hall, [1903] 2 K. B. 245 ; 67 J. P. 306 ; 38 Digest 196, 327 ; 
Pomeroy v. Malvern U. D. C. (1903), 67 J. P. 375 ; 38 Digest 197, 329). The L. G. B. 
and M. of H. have always opposed byelaws which reserve a discretionary power to the 
authority or its officers. They state that byelaws in such a form are uncertain in 
their operation (see cases in notes, ante, p. 1095, as to the necessity for “ certainty ’’ 
in byelaws), and that byelaws should prescribe definite requirements. K a byelaw 
is found not to be enforceable in practice without the exercise of a discretionary 
power there is strong primd fcbcie ground for thinking it to be unreasonable, and to 
need amendment in regular form — ^although it is not obligatory for a local authority 
to prosecute for a breach so trivial that the justices would probably take advantage 
of the provisions of s. 1 of the Probation of Offenders Act, 1907 (11 Halsbury’s 
Statutes 365) (Pomeroy v. Malvern U. D. C., supra ; Leryton U. D. C. v. Chew, [1907] 
2 K. B. 283 ; 71 J. P. 355 ; 26 Digest 555, 2505 ; and cf. Dunning v. Trainer (1909), 
73 J. P. 400 ; 101 L. T. 421 ; 33 Digest 364, 740). The whole question of dis- 
cretionary waiver was examined at length by the departmental committee above 
mention^, who after taking evidence from local authorities and others expressed 
the opinion (paragraph 52 of Cd. 9213 of 1918) that any special exceptions from 
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byelaws to meet particular cases ought to be made by byelaw, after the public notice JJote to 
and local deposit required (now) by s. 250 of the L. G. A., 1933, ante, p. 1104. Now Section 157, 

that s. 25 of H. T. P., &;o., Act, 1919 (13 Halsbury’s Statutes 959), has been repealed, 

this method of an excepting or amending byelaw will normally be the only one 
available in regard to streets, though s. 63 of the P. H. A., 1936, ante, p. 218, now 
provides, in relation to “ building byelaws ” as defined in that Act, a slightly 
simpler mode of securing the same result. 

(h) See, generally, on the question of construction of new streets, notes, ante, 
pp. 1953-7, and pp. 4336 et seq., post. 

An owner of land gave notice to the authority of his intention to lay out certain Person “ who 
new streets, including a certain back street, and deposited plans of such streets, lays out a 
Notice was also given by a builder of his intention to dig and lay out the foundations new street, 
of four cottages in the back street, and a plan of such street w’as deposited by him. 

In the plans deposited by the owner and builder, the back street, in which it was 
intended to build the cottages, was shown to be only twelve feet wide, wherea<s the 
mioimum width required by the byelaws was eighteen feet. The authority gave to 
both the owner and the builder notice of their disapproval of such plans and, on the 
builder’s proceeding to build the cottages according to the disapproved plans, they 
summoned him for la3dng out a new street of insufficient width, contrary to the 
byelaws. It was held that such summons was rightly dismissed, as the owner, and 
not the builder, was the person who had laid out the street (Sunderland (Mayor of) v. 

Broim (1880), 44 J. P. 831 ,* 26 Digest 556, 2516). Per Hawkins, J. ; “All that 
the builder was employed to do was to build certain cottages upon the line of a 
street already laid out.” See also Att.-Gen. v. Gibb, p. 235, ante ; Brown v. Edmonton 
L. B., p. 234, ante, and cases cited therewith ; and Welsh v. West Ham Corporation 
(as to continuing offences), p. 235, ante, and cases cited therewith ; cf. also Att.^Gen. 

V. Ashbourne Recreation Ground Co., [1903] 1 Ch. 101 ; 67 J. P. 73 ; 26 Digest 558, 2534. 

In certain cases local authorities who have adopted s. 31, P. H. A., 1925, Vol. V., 
post, can require a ‘‘new street ” to be laid out of more than the width prescribed by 
the byelaws. 

An authority made the following byelaw : “ Every person who constructs a new Byelaws as 
street shall cause the kerb of each footpath in such street to be put in at such level to “ width 
as may be fixed or approved by the urban sanitary authority. No person shall and con- 
commence the erection of a new building in a new street unless and until the kerb struction of 
of each footpath therein shall have been put in pursuant to the preceding require- 
ment. Every person offending against this byelaw shall be liable for each offence 
to a penalty of forty shillings.” It was held that this byelaw was void as being 
unreasonable (Rudland v, Sunderland Corporation (1884), 49 J. P. 359 ,* 52 L. T. 617 ; 

26 Digest 554, 2494). “ If it applied only to the particular piece of the street opposite 

to that on which a man might be going to build, there might be some ground for 
arguing that it was reasonable ; but it is not so, for if it means anything it means 
that each owner must wait until the whole kerb is put in ” : per Gkove, J. “ I 
doubt whether the authority has power to make these provisions with respect to 
matters which have been specifically provided for by s. 150, ante, p. 4388, since they 
amount to imposing on landowners an absolute duty to do certain things under pain 
of incurring a penalty, while that section merely provides that if they decline to do 
them there shall be no penalty, but the authority shall themselves do them and 
recover the expenses ” : per Hawkins, J. In connection with the latter dictum, 
reference may be made to Leyton U. D. C. v. Chew, [1907] 2 K, B. 283 ; 71 J. P. 

355 ; 26 Digest 555, 2505. There, the authority had made a byelaw that in the 
case of certain classes of streets there should be constructed on each side of the 
street a proper channel of a given size “ either of granite cubes laid on a bed of cement 
concrete at least six inches in thickness, or otherwise in a suitable manner and with 
suitable materials.” It was held that such byelaw was not bad for being inconsistent 
with s. 150 of the P. H. A., 1875, ante, p. 4388, and ss. 6 and 7 of the Private Street 
Works Act, 1892, post, p. 4851. 

In Baker v. Portsmouth Corporation (1878), 3 Ex. D. 157 ; 42 J. P. 278 ; 26 Digest 
552, 2488, Bbamtbll, L.J., said that “ the words of sub-s. (1) include the construc- 
tion of the buildings, and the buildings themselves and front gardens, or whatever 
else is at the side of the roadway,” and a byelaw was held to be valid which 
provided that no building should be erected by the side of any new street, or to 



4436 


The Public Health Act, 1875. 

Note to wMch any new street would form the only carriage approach, until such street had 
Section 167, been constructed to the approval of the authority ; but see Budland v. Sunderland 

Corporation, supra, as to the particular requirement, and the Barton Bccles Case, 

ante, p. 19^. In the last-mentioned case the House of Lords held, reversing the 
decision of the Court of Appeal, that the word “ width ” in the section meant width 
of roadway, and not width between houses on each side of the street. 

A local authority has no power to prescribe a building line by a byelaw under 
s. 157, but building lines may now be prescribed under s. 5, Roads Improvement 
Act, 1925, Vol. V., post (subject to the elaborate safeguards in the section) in high- 
ways repairable by the inhabitants at large, and where byelaws make the setting 
back of buildings a condition of concession in regard to the street itself (as is now 
usual, following the model byelaws) the condition will run with the land under 
sub-s. (2) of s. 140 of the Housing Act, 1936, ante, p. 1739. 

Byelaws provided: . (4) Every person who shall lay out a new street 

shall so lay out such street that the width thereof shall be forty feet at least . . . 
(6) Every person who shall construct a new street shall provide at one end, at least, 
of such street an entrance of a width equal to the width of such street, and open from 
the ground upwards " : — Held, that the sixth byelaw was infra vires and reasonable, 
and that it prevented a landowner from constructing a new street upon his land 
until he had provided an entrance to the new street of the specified width, even 
though the entrance could only be made upon the land of another person over whom 
he h^ no control : — Held, also, that the construction '' of a new street included the 
building of the houses abutting on it, and, consequently, that the landowner could 
not, until an adequate entrance had been provided, erect houses abutting on the pro- 
posed new street (Hendon L. B. v. Bounce (1889), 42 Ch. D. 602 ; 26 Digest 554, 249B). 

In Bromley L. B, v. Lloyd (1892), 56 J. P. 278 ; 66 L. T. 462 ; 26 Digest 554, 2500, 
a person desired to construct a new street upon his own land. The proposed entrance 
to it was a public lane of a width varying j5:om twelve to twenty feet upon byelaws 
similar to those in the last case. I^ekewich, J., held that the person proposing to 
construct the new street was under an obligation, before constructing it, to provide 
an entrance of the width prescribed by the byelaws, and, further, that the fact that 
the entrance proposed was a public road did not alter such obligation if that road 
was of less than the prescribed width, and he therefore granted an interim injunction. 
But when the case was tried before Wills, J., he gave judgment for the defendant 
on the ground that the entrance required by the byelaw meant merely a practicable 
way into the street ((1893), 9 T. L. R. 306). \Vhere byelaws required that the 
entrance to any new street should be thirty-six feet wide at the least, the local 
authority were held justified in refusing to pass plans for the construction of a new 
street showing an entrance of less than thirty-six feet wide, consisting of an existing 
street outside their district (Barton Regis R. D. C. v. Stevens (1896), 61 J. P. 598 ; 12 
T. L. R. 347 ; 26 Digest 555, 2501). The L. G. B. since the 1912 issue of the model 
byelaws, and the M. of H. have, however, been unwilling to confirm byelaws requiring 
an “ entrance,” eo nomine, to a new street. 

When a new street has once been constructed of the width required by the bye- 
laws, it is not an offence thereunder to subsequently narrow it, e.g,, by the erection 
of gate piers therein ; and, semhle, a byelaw prohibiting any alteration of the original 
width would be ultra vires (Tarrant v. Woking U. D. G., [1914] 3 K. B. 796 ; 79 
J. P. 22 ; 26 Digest 555, 2503). See also Urban Housing Co., Ltd. v. Oxford Corpn., 
[1940] Ch. 70, at p. 78 ; [1939] 4 All E. R, 211, at p. 216 e ; 104 J. P. 75, at p. 80 ; 
Digest Supp., where the Court of Appeal considered a modem byelaw as to the ends 
of streets, and Cowan v. Hendon Borough Council, [1939] 3 AU E. R. 366 ; 103 J. P. 
285 ; Digest Supp., as to the meaning of the word “ street.” 

The byelaws of a local board required that every person laying out a new street 
should, if it were a principal street, lay it out at least thirty-six feet wide. In 1875 
the board approved the plan of an estate showing a street as intended to be laid out 
thirty-sis feet wide. In 1887 the relator built three houses in the street according 
to plans approved by the board ; and in 1895 he sought an injunction to restrain 
the defendant Bell from building so as to cause the street to be of less width than 
thirty-six feet. jN'oeth, J., refused an injunction because there was nothing to 
show that this was a ** principal ” street within the meaning of the byelaws (Att.‘ilen, 
V. Budsey L. B. and Bell (1895), 59 J. P. 329 ; 39 Sol. J. 315 ; 26 Digest 558, 2531). 
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In the town of Goole certain ways existed communicating w-ith the backs of houses. Note to 
and used by the authority (who the scavenging of the town) for the purpose of Section 157. 

obtaining access to privies and ashpits in order to remove the contents thereof. 

Plans were submitted for approval showing ways, such as above described, of the 
width of six feet ; but the authority, who had made a byelaw prescribing ten feet as 
the Tninimnm width of new streets,'’ refused to approve such plans. It was held, 
discharging a rule for a mandamus to compel approval, that the ways in question 
were “ passages ” within the meanin g of s. 4, and, therefore, “ streets ” within the 
meaning of that section, and that, therefore, the authority had power by s. 157 (1) 
to make byelaws with respect to their width and construction, and the byelaw was 
valid (i2. V. GooU L. B., [1891] 2 Q. B. 212 ; 55 J. P. 535 ; 26 Digest 553, 2491). 

The Manchester Improvement Act, 1845, s. 29, provided that no street should 
be made of less width than twenty-four feet ; and s. 20 provided that it should not 
be lawful to build within the borough any houses with their fronts facing each other, 
which should be separated from each other by a space of less than twenty-four feet 
wide. It was held that these provisions prohibited the erection in a street of two 
houses at the same time, with their fronts facing each other, within the prescribed 
distance, but did not affect the erection of buildings not in a street {B. v. Sidebotham 
(1859), 23 J. P. 342 ; 28 L. J. M. C. 189). 

The P. Improvement Act, 1855, incorporated the Towns Improvement Clauses 
Act, 1847. By s. 69 of the former Act, it was provided that no new street to be there- 
after laid out should be of less width than forty feet, but by the general Act, which 
came into operation in cases which were not provided for by any special Act, the 
extreme width of new streets intended for the use of carriages was fixed at thirty 
feet. A street had some years previously to 1873 been laid out with a roadway of 
twenty-five feet, but the corporation had given notice that they should enforce the 
clause providing for a width of forty feet. They subsequently, upon the application 
of the defendant, waived that notice and approved a carriageway of twenty-five feet. 

It was held that s, 69 was imperative, and that the corporation could not permit a 
deviation from the Act. It was also held that, though the road had been laid out 
previously, the corporation were not bound to interfere until the building operations 
were actually commenced and the width of the road definitely fixed (Att-Gen. v. 

Folkestone {Corporation of), W. N. (1873), p. 127). 

In 1830, A projected the formation of a seaside town to be built on his land, 
and a plan was prepared showing the sites of various proposed roads, streets, and 
squares. In 1833 a private Act was passed, whereby the lands described on the 
plan were made a di^inct parish for the purposes of the Act, and commissioners 
were appointed in whom were vested aU roads, streets, and ways, then made and 
used by the public, or thereafter to be made and adopted by the commissioners 
under the Act. Before this Act passed, A had sold to B. several of the plots 
described on the plan. Before and after the Act numerous houses had been built, 
and some of the streets shown on the plan had been wholly or partially formed 
and adopted by the commissioners ; but no houses had been erected on the land 
sold to B., which was stiQ used as agricultural land. In 1868 the commissioners 
gave to B.’s devisees notice of their intention to take possession of the sites of the 
proposed streets, etc. on the land sold to B., and in 1871 they proceeded to take 
such possession. It was held that they had no right to do so, there being no roads 
actually made for them to adopt, and the sites as such not vesting in them (MacheU 
V. Heme Bay Commissioners (1877), 37 L. T. 812 ; 26 Digest 282, 182). 

S., having an old farmhouse with a shop front abutting on a lane, and other 
property near, gave notice to the authority of his intention to lay out a street, and 
submitted a plan, which was approved, showing the alteration and proposed width 
of the new street, which involved the setting back of the shop and garden. He 
did nothing to carry out the plan, and two months later put in a new shop front 
and rebuilt the garden wall on the old site. It was held that S. had done nothing 
contrary to the byelaw relating to the width of new streets, for he was entitled to 
abandon his plan notwithstanding the approval thereof {Sunderland {Mayor, etc. of) 

V. Skinner (1889), 53 J*. P. 660 ; 26 Digest 556, 2509). 

A line of railway situate in a deep cutting was crossed by a bridge carrying a 
mad. A line of houses terminated at the eastern end of the bridge ; across the 
brkige there was hut one cottage, and the roadway ceased to be a public thorough- 

P.H. — ^voL. rv. - z 
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fare, being closed by a private gate. It was held that the road ceased to be a new 
street within the meaning of the Metropolis Management Amendment Act, 1862 
(11 Halsbury’s Statutes 965), at the eastern extremity of the bridge (X. B. d* 8, C. 
Bail. Co. Y. 8t. Giles, Camberwell ( Vestry of) (1879), 4 Ex. D. 239 ; 26 Digest 494, 2031). 

A street which leads out of and afterwards back into a public carriageway “ com- 
municates at both ends with a public carriageway ” {London C. C. y. Edmundson 
(1892), 66 J. P. 343 ; 66 L. T. 200 ; 26 Digest 512, 2167). Whether a street affords 
“ direct communication between ” two streets within s. 9 (4) of the London Building 
Act, 1894 (11 Halsbury’s Statutes 1123), is a question of fact {Woodham y. London 
C. G., [1898] 1 Q. B. 863 ; 62 J. P. 342 ; 26 Digest 512, 2168). 

A street sixty feet wide, out of the further end of which leads a lane twenty feet 
wide, cannot be said to “ termi n ate in a cul-de-sac ” {Stevenson v. Lee, [1910] S. C. 14). 

Where s. 17 of the P. H. A, 1907, post, p. 5043, has been applied to any district the 
authority may vary the position or direction and fix the beginning and end of new 
streets for the purposes and subject to the conditions in the section which (especially 
sub-s. (4)) shoidd be carefully considered. 

S. was convicted for non-compliance with a notice specifying certain irregularities 
in respect of the “ laying out or construction ” of a new street. The conviction was 
quashed on the ground that it was either void for uncertainty or bad as being for 
two offences (R. y. Slater (1903), 67 J. P. 299 ; 26 Digest 559, 2537). 

See also Woodhill y. Sunderland {Mayor, etc., of) (1887), 52 J. P. 5 ,* 57 L. T. 303 ; 
26 Digest 554, 2495, decided upon the special provision of a local Act. 

(c) The model byelaws contain no clauses requiring the provision of sewers for the 
drainage of houses in new streets. ‘‘The reason for this is that the conditions 
which such byelaws must satisfy are, to so great an extent, dependent upon the 
varying circumstances of different localities” (L. G. B. Circular). The Board 
did not consider the matter to be one in regard to which byelaws could usefully be 
made. “ It may be doubted,” they said, “ whether any powers which, under such 
byelaws, may be lawfully assumed by sanitary authorities, will, as regards extent 
and ejB&cacy, compare with the powers which they derive from the express provisions 
of the Public Health Act.” Of course under s. 160 of this Act, or under the Private 
Street Works Act where that Act has been adopted, an urban council can require 
owners to defray the cost of sewers before a street is taken over as a highway repair- 
able by the inhabitants at large. The position of a rural council in this matter will 
be seen from the notes to the Private Street Works Act, 1892, post, p. 4848. 

The Board and the M. of H. have not objected, however, to a byelaw which requires 
a person voluntarily providing such a sewer to construct it in a satisfactory manner, 
and the model byelaws require a person constructing a new street (not the same as 
“ laying out ” a new street ; see p. 4435, ante) to provide for the carrying off of 
surface water. The latter byelaw is regarded by the M. of H. as being “ with respect 
to the construction of new streets,” and is therefore confirmed for county councils, 
if they desire to include it in a series of byelaws made under s. 30 (4) of the L. G. Act, 
1929, Vol. V., post, which subsection does not extend to those provisions of the 
present section which relate to sewerage of new streets. 

In the absence of any provisions in byelaws on the subject of sewerage, the autho- 
rity cannot refuse to approve plans of new streets not showing any system of sewerage, 
but being in all respects in accordance with the byelaws {E, v. Tynemouth B. D. C., 
[1896] 2 Q. B. 451 ; 60 J. P. 804 ; 26 Digest 554, 2497). 

A council were empowered to require the owner of land laid out for building on 
which any watercourse or ditch was situate, or which abutted on any watercourse 
or ditch, to execute such works as were in their opinion necessary to wholly or partially 
fill up or cover over such watercourse or ditch before proceeding to build. R. agreed 
to purchase some land abutting on a watercourse, and submitt^ plans for a factory 
which were approved subject to his culverting the watercourse. R. agreed to sell to 
0. a strip of land abutting on the watercourse, and conveyed it to O. on the same day as 
the land was conveyed to himself. The council, after the date of the conveyance, gave 
R. and 0. notice to culvert the watercourse, but both ignored the notice and R. erected 
the factory. The council claimedagainst both a declaration that they were not entitled 
to commence, proceed with or maintain the factory without do’ng the worksrequrred by 
the cotmcil, and an injunction : — Held, that R.’s land did not abut on the watercourse, 
and that O., whose land did abut on it, did not intend to build, and that the action 
failed {Att.-Qen. v. Rowley Bros. (1910), 75 J. P. 81 ; 9 L. G. R. 121 ; 44 Di^st 11, 39). 
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{d) Certain words here were repealed by the P. H. A., 1936, s. 346 (1), Sehed. in.. Note to 
Pt. I. (1)> pp. 720, 728. Byelaws as to buildings and sanitation are now dealt Section 157. 

with by s. 61 of that Act, Vol. I., p. 190. Section 156 of the Act of 1875 being 

already repealed (ante, p. 156) this paragraph now relates to s. 155 alone. 

(f) It was held under the L. G. A., 1858, s. 34, that a local board could not make Notices 
a byelaw that before beginning to dig or lay the foundation of any new building, before 
a written notice of one month at the least should be left with the clerk at one of building, 
the monthly meetings of the board, accompanied with the plans and sections. It 
was also held that if a person gave notice of intention to build, and left plans and 
sections, he might at once commence the building, subject to the right of the board 
to puU down or alter it, if not in conformity with the byelaws (Hattersley v. Burr 
(1866), 30 J. P. 407 ; 38 Digest 193, 307). This case and the previous one of Young 
V. Ediuards, ante, p. 211, were discussed in Hall v. Nixon (1875), L. B. 10 Q. B. 152 ; 

39 J. P. 341 ; 38 Digest 196, 320. There a byelaw was held good which required 
every person intending to erect a new building to give fourteen days’ notice, and to 
deliver plans and sections to the surveyor of the board, and provided that any 
person erecting a new building without delivering such notice and plans, or without 
having the plans approved by the board, should be liable to a penalty. Hattersley 
V. Burr was distinguished on the ground that, under the byelaw in that case, a 
builder might be delayed two months. The provision for giving notice is not incon- 
sistent with the pov/er to pull down work executed in contravention of the byelaws 
under a byelaw or under the next section, for the beginning without notice may 
subject the builder to a penalty, while the work itself may be pulled down {'per 
Quain, j., in Hall v. Nixon, supra, and see the next section). 

It has been held that penalties for building in contravention of a byelaw, without 
the approval of the authority, cannot be recovered unless the authority have exercised 
their power of disapproval within the month prescribed by the next section (Clark 
V. Bloomfield (1885), 1 T. L. R. 323 ; 38 Digest 192, 301 ; but see the cases collected 
with this case in note (^i) under P. H. A., 1936, s. 64 (1), ante, p. 221), With reference 
to the time within which proceedings under the byelaw must be taken, see the cases 
cited in the notes to the next section as to continuing offences, post, p. 4443. 

A byelaw providing that every person who should intend to erect a building or 
to rebuild any existing house should give notice in writing of his intention to the 
authority and should accompany such notice with a plan, was held good (Ballymena 
(Commissioners of) v. McKay (1886), 17 L. R, Ir. 605). 

(/) A byelaw requiring plans of new buildings showing the position of such buildings Deposit of 
and of adjo inin g building was held good in She v. Bradford (Mayor of), ante, plains, 
p. 4431. Byelaws made under this section may require plans of a similar ^tod. It 
was held in Gooding v. Ealing L. B, (1884), 1 T. L. R. 62 ; 38 Digest 193, 304, that 
a local authority, having supplied a builder with a form of notice (which he had 
used) on the back of which was printed a so-caUed “ regulation ” (which he had 
seen) to the effect that plans would be retained, were entitled to retain the plans, 
even though disapproved. On the difficulties to which this case gives rise, see 
leading article in the Justice of the Peace Newspaper for December 4th, 1926, at 
p. 691. See now the P. H. A., 1907, s. 16, post, p. 5043, which refers, however, only 
to approved plans. 

When an owner is allowed to deposit a specimen plan and afterwards proceeds 
to erect houses of the type shown therein, the specimen plan may be regarded as 
a plan applicable to each house (Balby-with-Hexthorpe U. D. C. v. Millard (1903), 

68 J. P. 81 ; 21 Digest 229, 612). 

A builder who executes work substantially departing from his approved plans 
may be convicted for executing it without having previously deposited plans (Burton 
V. Acton, James v. Masters, ante, p. 212). The owner of a building estate had 
deposited a specimen plan, in accordance with the byelaws, of certain types of 
houses intended to be erected. He deviated from such plan in regard to one of 
the houses in four respects, and was summoned ; but the justices dismissed the 
summons on the ground that the deviations were not substantial. Subsequently 
he was summoned for deviation from the deposited plan in regard to two other 
houses in the same row, on the ground (as found by the justices) of similar devia- 
tions. The summons was dismissed on the ground that the matter was res judicata. 

It was held that the justices were bound to hear the summons on its merits, and 
lhat thematter was not res jttdicata (Balby-ioith-Hesdhorpe U. D. 0. v. Millard, fsupra). 
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Nate to An urban antbority had, in 1877, made byelaws, and in 1892 M., an intending 
Section 157. builder, submitted plans which were approved thereunder. In 1893 the byelaws 

were superseded by new ones, which contained a proviso saving the validity of 

anything duly done or suffered under the old byelaws. In 1896 M. intimated to 
the authority that he intended to build in accordance with the plans approved under 
the old byelaws. In an action to restrain him in the County Palatine Court, Hall, 
V.-C., held that he was entitled to proceed according to the plans approved under 
the old byelaws (Wiihmgton U, D. C. v. Moore (1896), 60 J. P. 408 ; 38 Digest 191, 
290), See now s. 15 of the P. H. A., 1907, post, p. 5042, requiring (where it is in 
force) re-deposit of plans not carried out within three years of their deposit, if the 
local authority, after the expiry of that period, declare the deposit to be of no effect. 
On the application of a similar provision, in a local Act, where one plan covered 
several buildmgs which were begun at different dates, see Harrogate Corporation v. 
Dickinson, [1904] 1 K. B. 468 ; 68 J. P. 202 ; 38 Digest 193, 305, 

In the year 1897, a “ street ” plan, showing a street to be called Colchester Terrace 
was deposited by a landowner, and approved by the authority, and the plan was 
re-deposited and re-approved in January, 1902. In 1900 a plan for thirty-one 
houses, part of Colchester Terrace shown in the first plan, was deposited and approved. 
On April 19th, 1902, notice was given on behalf of the appellant, a builder, of his 
intention to build twenty houses in Colchester Terrace. On June 6th, 1902, new 
byelaws with respect to buildings were confirmed, and they imposed fresh con- 
ditions as to thickn^s of walls, etc., but it was therein provided: “From and 
after the date of the confirmation of these byelaws, the following byelaws and parts 
of byelaws relating to new streets and buildings, shall be repealed, except as regards 
any work commenced before the date of the confirmation of this byelaw.” On 
the date of such confirmation, some of the thirty-one houses set out in the plan 
approved in 1900 had not been commenced ; and on August 6th, 1902, the appellant 
commenced, on some of the vacant sites, work which was in accordance with the 
old, but not with the new, byelaws. It was held that the plan approved in 1900 
was not one plan for the whole of the buildmgs shown thereon, but in effect a number 
of separate plans for separate buildings ; that if the work on any particular building 
was not commenced before June 6th, 1902, such approval did not authorise its 
erection in contravention of the new byelaws ; and that it was a question of fact 
whether in any particular case work on a building had been commenced ( White v. 
Mayor of Sunderland (1903), 88 L. T. 592 ; 67 J. P. 199 ; 38 Digest 191, 291), 

A local Act provided that an undertaking in writing given by an owner of property 
on the passing of plans should be binding on his successors ; but intending purchasers 
were entitled upon inquiry of the authority to information as to unfulfilled under- 
takings. It was held that having regard to the terms of the section, a purchaser 
could not dispute the validity of such an undertaking (to give up land for street 
widening) on the ground of “ remoteness ” ; and that, his inquiries having been 
restrict^ to the existence of paving charges, and having been truthfully answered, 
the authority were not estopped from enforcing the undertaking {Crane v. Wallasey 
U. D, G, (1912), 76 J. P. 326 ; 107 L. T. 150 ,* 38 Digest 190, 2S9). Apart from 
such a provision, a restrictive covenant entered into by an owner with an authority 
who own no land adjoining, or affected by the covenant, cannot be made to bind 
his successors {London C, C, v. AUen, [1914] 3 K. B. 642 ; 78 J. P. 449 ; 40 Digest 
302, 2602, followed in Chambers v. Randall, [1923] 1 Ch. 149 ; 128 L. T. 507 ; 40 
Digest 303, 2605, and in Re Union of London and SmitWs Bank, Ltd,'s Gonveyarm, 
Miles V. Easter, [1933] Ch. 611 ; 149 L. T. 82 ; Digest Supp. ; and of, MiUboum v. 
Lyons, [1914] 2 Ch. 231 ; 111 L. T. 388 ; 40 Digest 324, 2741), 

Where, however, a local authority approve plans of a new street subject to con- 
ditions imposed or authorised by the byelaws, such conditions may at any time be 
enforced by the authority against the owner for the time being of the land to which 
the conditions relate (s. 140 (2), Housing Act, 1936, ante, p. 1739). 

The deposit and approval of plans does not bind the owner to build or lay out or 
dedicate the propos^ building or street : see Machett v. Heme Bay Commissioners, 
and Sunderland Corporation v. Skinner, on p. 4437, ante ; HaU v. Bootle Corporation ; 
Healey v. BaUey Corporation, and Ruby v. Paignton U. D, €., on pp. 4392, 4393, anie^ 
The following cases turned upon special and peculiar provisions in local Acts as 
to the deposit and approval of plans and are therefore omitted in this edition; 
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Pearson v. Kingston-upon-Hull L. B, (1865), 29 J. P. 695, 711 ; 35 L. J. M. C. 36 ; 
Cook V. Hainsworthy [1896] 2 Q. B. 85 ; 60 J. P. 439 ; 38 Digest 196, 319. 

(g) See the next section and the provisions as to expenses contained therein. 

(h) Most of the case law on this power is on the question of the power to puU 
down buildings (not now incorporated in this section). This power was not confined 
to byelaws relating to structure, but might be extended to and incorporated in bye- 
laws as to the giving of notices and the deposit of plans (see s. 158, post, p. 4442, and 
cf. Baker v. Portsmouth (Mayor of) (1878), 3 Ex. D. 4, 157 ; 42 J. P. 278 ; 26 Digest 
552, 2488, decided under the earlier Acts). The model byelaws issued from the 
M. of H. are, however, so framed as to apply the power to breaches of the sub- 
stantive byelaws only, it having been stated that the Minister doubts whether the 
extreme penalty of removing work was really intended by Parliament to apply 
where the work is itself in accordance with the law, a view to which effect has now 
been given in relation to building byelaws in s. 65, P. H. A., 1936, ante, p. 230. 
For Mure to submit plans a pecuniary penalty is considered appropriate. Where 
a byelaw provides for the removal of work done in contravention of the byelaws, the 
authority may cause work so executed to be removed, although no plans of it have 
been deposited, and the authority have consequently not disapproved plans, the 
power being thus wider under byelaws than under s. 158 of the Act itself (Fairbrass 
V. Canterbury Corporation (1902), 67 J. P. 181 ; 1 L. G. R. 181 ; Digest Supp.), and 
in this respect also in conformity with the corresponding power relating to buildings. 
The right to exercise such power does not fall within the Summary Jurisdiction Acts, 
and therefore does not cease on the expiration of six months fr*om the completion of 
the work (ibid.) but the model byelaws provide for its being exercised within twelve 
months, the same period as is fixed in relation to buildings by s. 65 of the P. H. A., 
1936, ante, p. 230, except that in that section the period of twelve months is that in 
which notice to remove may be served and not that in w^hich the actual removal 
must be done. The period (twice that fixed by the S. J. Acts) is as long as a builder 
ought to be kept liable to be called on to remove his work without a judicial decision 
(that is to say, without moving the Attorney-General to apply to the High Court 
for an injunction that the work be removed : a remedy which is open at any time. 
See AU.-Qen. v. Ashbourne Recreation Ground Go. and other cases cited therewith, m/m), 

A byelaw required every person erecting a new building to cause it to be con- 
structed in the manner therein specified. By another byelaw the council were 
empowered to remove, alter or pull down “ work ** done in contravention of (inter 
alia) the first-mentioned byelaw, A man did work on an old railway carriage placed 
in a field, converting it into a dwelling-house, but leaving untouched the main 
portion of the shell. It was held that by virtue of s. 159 (now repealed) he had 
erected a new building ; and that, as the whole building was erected in breach of 
the first byelaw, the council were entitled under the second byelaw to pull down 
not only the work done in converting the carriage into a dweUing-house, but the 
whole carriage (Hanrahan v. Leigh~on~Sea U. D. C., cited with other cases on 
p. 288, ant^. Cf. A'ndrews v. Wirral R. D. C., [1916] 1 K. B. 863 ; 80 J, P. 257 ; 
38 Digest 183, 233 ; Rodwell v. Wade (1924), 23 L. G. R. 174 ; 38 Digest 187, 260 ; 
and Keeling v. Wirral R. D. C. (1925), 23 L. G. R. 201 ; 38 Digest 188, 261, 

A byelaw made by an urban authority provided that every new street should be 
laid out and formed of the width required by the byelaw : — Held, that width in the 
text and in the byelaw meant width of roadway and not width between houses on 
each side of the street ; and that the authority were not entitled under the above 
byelaw, or any other of their existing byelaws, to disapprove of and pull down houses 
in the course of erection in a new street on the ground that the building line was 
too near the roadway (Robinson v, Barton-Ecdes L. B. (1883), 8 App. Cas, 798 ; 48 
J. P. 276 ; 26 Digest 269, 86). 

When the byelaws are contravened, the remedies contained in them are not the 
only remedies available. The court can enforce compliance with them by an 
injunction in an action by the Attorney-General (AU.-Gen. v. Ashbourne Recreation 
Ground Co., [1903] 1 Ch. 101 ,* 67 J. P. 73 ; 26 Digest 558, 2534 ; Devonport Corpora- 
Hon v, Tozer, [1903] 1 Ch. 759 ; 67 J. P, 269 ; 26 Digest 558, 2523 ; AU.-Gen. v. 
Donn, [1912] 1 Ch, 369 ; 76 J. P. 181 ; 26 Digest 556, 2517 ; AU.-Gen. v. Kerr and 
BaS(1915), 79 J. P. 51 ; 12 L, G. R. 1277 ; 38 Digest 167, 124), and this jurisdiction 
exists, in the case of a continuing offence, although an offender against the byelaws 
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has been previously convicted and fined {Att.-Qen. v. Wimbledon Home Estate Co,^ 
[1904] 2 Ch. 34 ; 68 J. P. 341 ; 28 Digest 368, 42), The cases just referred to 
establish, however, that such proceedings are not open to the local authority in the 
absence of the Attorney- General, and the earlier cases where such proceedings were 
so brought, but in which the right of the plaintiffs to sue alone was not questioned, 
can, probably, be no longer r^ed upon. See e.g., Hendon L. B. v. Pounce, and 
Bromley L. B. v. Lloyd, cited at p. 4436, ante. 

(i) On these words, see notes, ante, p. 679. 

158. Where a notice, plan, or description of any work is required 
by any byelaw made by an urban authority (a) to be laid before that 
authority, the urban authority shall, within one month (b) after the 
same has been delivered or sent to their surveyor or clerk, signify in 
writing (c) their approval or disapproval (d) of the intended work 
to the person proposing to execute the same ; and if the work is com- 
menced after such notice of disapproval, or before the expiration 
of such month without such approval, and is in any respect not in 
conformity with any byelaw of the urban authority, the urban authority 
may cause so much of the work as has been executed to be pulled down 
or removed (e). 

Where an urban authority incur expenses in or about the removal of 
any work executed contrary to any byelaw, such authority may recover 
in a summary manner (f) the amount of such expenses either from the 
person executing the works removed or from the person causmg the 
works to be executed, at their discretion (j). 

Where an urban authority may under this section pull down or 
remove any work begun or executed in contravention of any byelaw, 
or where the beginning or the execution of the work is an offence in 
respect whereof the offender is liable in respect of any byelaw to a 
penalty, the existence of the work during its continuance in such a form 
and state as to be in contravention of the byelaw shall be deemed to be 
a continuing offence (h), but a penalty shaU not be incurred in respect 
thereof after the expiration of one year from the day when the offence 
was committed or the byelaw was broken. 

TJbds section was repealed by tbe P. H. A., 1936, s. 346 (1) and Scbed. HE., Pt. I* 
(2), ante, pp. 720, 728, except so far as may be material for the purposes of any 
unrepealed enactment in this Act or any Act directed to be eonstru^ therewith. 
To the extent that it still operates, the section is in force in every urban district, 
and in the district of every rural authority by virtue of the Rural District Councils 
(Urban Powers) Order, 1931 (S. R. & O. 1931, No. 580). Where, however, a county 
council make byelaws under the preceding section, upon default by a rural district 
council (s. 30 (4), L. G. A., 1929, VoL V., post) they have not the powers of this 
section, although they may, in virtue of the preceding section, include in the bye- 
laws provisions as to the removal, alteration, or pulling down of work begun or done 
in contravention of the byelaws. 

The L. G. B. stated that they did not consider that an urban council could make 
a byelaw under the P. H. A., 1875, to the effect that their approval of plans of 
new streets or buildings shall be inoperative unless the works approved of shall 
be commenced within a stated period. See now, however, s. 15 of the P. H. A., 
1907, post, p. 5042, upon this point, and reference to the section in note ( / ) on s. 157, 
ante, p. 4440. 

The L. G. B. expressed the opinion that there is no authority for a byelaw under 
the P. H. A., 1875, requiring fees for the examination of deposited plans, etc. and 
that no such fees can be legally charged under the general law. 

(a) These words are general, and are not limited to byelaws made under this Act, 
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but see the opening sentence of the foregoing general note, as to the partial repeal Note to 
of the section. Section 158. 

(b) This means a calendar month (Interpretation Act, 1889, s. 3 (18 Halsbury’s 

Statutes 993)). The time cannot be extended by the byelaws {Clarh v. Bloomfield 

(1885), 1 T. L. R. 323). It has been stated that the Minister of Health attaches 
primary importance to this requirement (considering indeed that the statutory 
period is too long to keep a builder waiting in practice) and that local authorities 
should so frame their standing orders and arrange their procedure that (at any rate) 
they can keep within the statutory period. 

(c) As to authentication of notice of approval or disapproval, see s. 266, post, p. 4494. Removal 

(d) For powers of the authority and remedies of builders if plans are disapproved, of work. 
cf. notes to s. 64 of the P. H. A., 1936, ante, p. 221. 

(e) There may be a provision to this effect in the byelaws : see s. 157, ante, p. 4432 ; 
and cf, Rohm son v. Barton-Eccles X. B., on p. 1954, ante. Notwithstanding the power 
given by this section, the authority may proceed for a penalty for breach of any bye- 
law; see Hall v. Nixon, ante, p. 4439, and see Andrews v. Wirral R, D. G,, ante, p. 235. 

As to other remedies for infraction of byelaws, see note (h) under s. 157, ante, p. 4441. 

Notice must be given to the person executing the work, and an opportunity 
afforded to him of being heard before the authority can legally demolish the same 
(see ante, p. 235, and Urban Rousing Go. v. Oxford Corporation, [1940] Ch. 70 ; 

[1939] 4 All E. R. 211 ; 104 J. P. 15 ; Digest Supp.). 

(/) See s. 251, post, p. 4481. This provision was before 1875 contained in many 
byelaws, but it does not appear that such a byelaw was legal. Hence the provisions 
in the text. 

As to the time within which these expenses may be recovered, see the note to 
P. H. A., 1936, s. 296, ante, p. 615. 

In R. V. Morris (1883), 31 W. R. 609 ; 16 Digest 477, 3583, it was held that on a 
certiorari to quash an order of justices for payment of expenses under this section 
costs might be granted, as the proceedings were civil, not criminal. This case was 
not Mowed in R. v. Parlhy (2) -(1889), 53 J. P. 774 ; 16 Digest 477, 3584, but it 
has now been decided by the Court of Appeal that the King’s Bench Division and 
Court of Appeal have power to award costs to a successful applicant for a writ of 
certiorari {R, v. Woodhouse, [1906] 2 K, B. 501 ; 70 J. P. 485). The decision on the 
main point in this case was afterwards reversed {sub nom. Leeds Corporation v. 

Ryder, [1907] A. C. 420 ; 71 J. P. 484 ; 16 Digest 398, 2421), but the decision as to 
the power to award costs on certiorari was not discussed. 

{g) Cf. note (d) to s. 65 of the P. H. A., 1936, ante, p. 234. 

(h) These words provide a means of meeting the decision in Marshall v. Smith Person 
(1873), L. R. 8 C. P. 416 ; 37 J. P. 471 ; 33 Digest 419, 1304. In that case byelaws causing 
were made under the P. H. A., 1848, s, 115, and the L. Gr, A., 1858, s. 34, by one of work to be 
which (No. 12) all party- walls, except in houses of one storey, were required, under ©xiecuted. 
a penalty of 405., to be nine inches at least in thickness, whilst another (No. 42) Continuing 
provided that “ in case any offence under any of the foregoing byelaws shall continue, offences, 
the person offending shall be liable to a further penalty of not exceeding 405. for 
each day during which such offence may continue after written notice of the offence 
has been given by the local board to the offender.” The appellant having been 
fined for an offence against byelaw No. 12, in building a party-waU four and a half 
inches thick, was afterwards convicted upon an information charging him, under 
byelaw No. 42, vrith continuing the offence. It was held that suffering the party- 
wall to remain unaltered was not a continuing offence within byelaw No. 42, or, if 
it was, that the byelaw was unreasonable, the appropriate remedy being the removal 
of the structure by the board, as authorised by the L. Gr. A., 1858, s. 34. The court 
pointed out that while continuing to build might be a continuing offence, the failure 
to destroy affcer the building was completed could not. 

Cf, also notes on pp. 231 et seq., ante. 

***** 

160 , The provisions of the Towns Improvement Clauses Act, 1847, incorporation 
with respect to the following matters, that is to say, of 

(1) With respect to naming the streets and numbering the houses ; 

and c. 34. 
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Section 160. (2) With respect to improving the line of the streets and removing 

obstructions ; and 

(3) With respect to ruinous or dangerous luildings (a) ; and 

(4) With respect to precautions during the construction and repair 

of the sewers streets and houses, 

shall, for the purpose of regulating such matters in urban districts, be 
incorporated with this Act (6). 

Notices for alterations under the sixty-ninth, seventieth, and seventy- 
first sections, directions under the seventy-third section, and orders 
under the seventy-fourth section of the said Towns Improvement 
Clauses Act, may, at the option of the urban authority, be served on 
owners (c) instead of occupiers, or on owners as well as occupiers, and 
the cost of works done under any of these sections may, when notices 
have been so served on owners, be recovered from owners instead of 
occupiers ; and when such cost is recovered from occupiers so much 
thereof may be deducted from the rent of the premises where the work 
is done as is allowed in the case of private improvement rates under 
this Act (d). 

This section is applied by the Act to urban districts only, but the several powers 
may be applied to rural districts by order of the M. of H. under s. 276, post, p. 4502, 
and this has been done, in so far as the section incorporates the provisions of ss. 69, 
70 of the Act of 1847, by the Bmrai District Councils (Urban Powers) Order, 1931 
(S. R. & 0., 1931, No. 580). An application for a further order should set out the 
precise powers desired, the names of the rural parishes in which such powers are 
considered to be necessary, and (shortly) the grounds upon which the application 
is made. 

Forms for use under this section will be found in the Encyclopsedia of Forms and 
Precedents, VoL XII., at pp. 590 — 599. 

Further powers with regard to the naming of streets are given by ss. 17 — 19 of 
the Public Health Act, 1925, VoL V., post, V^ere s. 19 of that Act has been adopted, 
the words “ naming the stoets and ” in this section will cease to have effect in 
respect of that district (sub-s. (3), ibid,), 

(a) TThe words in italics were repealed by the P. H. A., 1936, s. 346 (1), Sched. m., 
Pt. I. (1), ante, pp. 720, 728, except in so far as the enactments thereby incorporated 
(ss. 75 — 78 of the Act of 1847, ante, pp. 4207 — 4209) relate to buildings, walls or 
other things which are dangerous to passengers. As to the latter, see notes at 
p. 295, ante. 

(b) No. (1) includes ss. 64, 65 ; No. (2), ss. 66 — 74 ; No. (3), ss. 75 — 78 ; No. (4), 
ss. 79 — 83. All these sections with notes thereto are set out ante, pp. 4^2 et seq. 
As to the effect of such an incorporation of a statute, see the cases cited in note (cc) 
to s. 120 of the P. H. A., 1936, ante, p. 370. 

With regard to some of these subjects, special provisions will be found in the 
Act (compare, e.g,, s. 154 with s. 67 of the Act of 1847), and it will be important 
to ascertain whether these provisions in any respect conflict with those in the 
incorporated Act. Where that may be the case, lie present statute should afford 
the rie to guide, as containing the latest legislation on the particular subject. See 
as to s. 64 of the Act of 1847, the P. PL A., 1907, s. 21, post, p. 5048 ; as to s. 69 
of the Act of 1847, P. H. A, 1925, s. 24, Vol. V., post, ; as to s. 80, the P. H. A, 
1890, s. 34, post, p. 4811, and the P. H. A, 1907, s. 32, post, p. 5052; as to s. 74, 
the P. H. A, 1925, s. 21, Vol. V., post ; as to s. 81, the P. H. A., 1907, s. 29, post, 
p. 5049 ; and as to the fencing of dangerous places in streets, see the P. H. A., 
1907, ss. 30, 31, post, pp. 5050 — 52. 

(c) See the deflnition in s. 4, aTife, p. 4335. And as to the authentication and service 
of notices, see ss. 266, 267, post, pp. 4494 — 6, 

(d) See s. 213, post, p. 4468. As to the effect of special covenants and agreements 
between lessor and lessee, see s. 226, post, p. 4474, but that section does not apply to 
the case mentioned in the text. 
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Lighting Streets, etc. 

Lighting Streets, etc. 

161, Any urban authority may contract (a) with any person (h) for 
the supply of gas, or other means of hghting the streets, markets, and of urban 
public buildings in their district (c), and may provide such lamps, lamp authority for 
posts, and other materials and apparatus as they may think necessary 
for lighting the same (d). 12 & 13 Yict. 

Where there is not any company or person (b) (other than the urban 
authority) authorised by or in pursuance of any Act of Parliament, or 
any order confirmed by Parliament (e), to supply gas for public and 
private purposes, supplying gas (/) within any part of the district of 
such authority, such authority may (g) themselves undertake to supply 
gas for such purposes or any of them throughout the whole or any part 
of their district ; and if there is any such company or person so supplying 
gas, but the limits of supply of such company or person include part 
only of the district, then the urban authority may themselves undertake 
to supply gas throughout any part of the district not included within 
such limits of supply. 

Where an urban authority may under this Act themselves undertake 
to supply gas for the whole or any part of their district, a provisional 
order {h) authorising a gas undertaking may be obtained by such 
authority under and subject to the provisions of the Gas and Waterworks 
Facilities Act, 1870 {i), and any Act amending the same ; and in the 
construction of the said Act the term “ the undertakers shall be 
deemed to include any such urban authority : Provided that for the 
purposes of this Act the Local Government Board shall throughout the 
said Act be deemed to be substituted for the Board of Trade. 

This section applies to urban authorities only, but the M. of H. and bis prede- Rural 
cessors the L. G. B. have issued many orders under s. 276, post, p. 4502, empowering districts, 
rural authorities to undertake (by contracting for) the lighting of streets and public 
places in rural parishes (not of course private houses). These powers were not 
affected by the transfer from rural councils to county councils of the functions of 
highway authority in rural districts by the L. G. A., 1929 (see s. 11 (11), L. G. A., 

1888, as amended, post, p. 4732), but the position is now considerably affected by 
s. 23 of the Road Tiafiac Act, 1934 (see notes, infra). An application for an order 
should be by resolution of the council, of which a copy should be forwarded to the 
Mmistry with a short statement of the grounds upon which the application is made, 
and explaining the arrangements which are proposed for lighting the particular 
parish or parishes referred to. The lighting need not necessarily be by gas, but if 
electric lighting is proposed the council should consult the Electricity Commissioners 
as an order may be procurable under the Electricity (Supply) Act, 1919, post, p. 5245, 
which win dispense with any Order of the M. of H. 

As under the Lighting and Watching Act, 1833 (8 Halsbury’s Statutes 1186), 
action may also be taken parochially for the lighting of rural parishes, the clerk 
should state in connection with any application for urban powers whether the lighting 
provisions of that Act are in force in the area in which the rural council propose to 
act. In this case the application must extend to s. 163, and it must be explained 
why it is proposed to supersede the existing lighting authority (Parish Council or 
Inspectors), and what is their attitude towards the proposal. See below as to the 
provision made in such orders for expenses. 

By s. 23 of the Road Traffic Act, 1934 (27 Halsbury’s Statutes 552), notwith- Pow-ers of 
standing the powers conferred upon the councils of non-county boroughs and urban county 
and rural districts by or in pursuance of ss. 161 and 276 of this Act, or otherwise, councils, 
and upon parish meetings and parish councils in rural parishes who have, in pursu- 
ance of s. 7 of the L. G. A., 1894, post, p. 4895, adopted the provisions of the Lighting 
and Watching Act, 1833 (8 Halsbury’s Statutes 1186), the council of a county may. 
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Note to if they consider that any county road or part thereof should be illuminated or better 

Section 161. illuminated, enter into and carry iuto effect an agreement for the supply for that 

purpose of gas, electricity, or other means of illumination, with the road lighting 

authority, or with any other authority or person having power in that behalf, and 
may provide such lamps, lamp posts, and other materials and apparatus as they 
may think necessary for the purposes of this section : Provided that nothing in the 
section is to be deemed to be in derogation of the powers conferred as aforesaid 
upon the councils of non-county boroughs and urban and rural districts or upon parish 
meetings or councils. Provision is made as to notice and as to payment of expenses. 
Rural Orders of the M. of H. authorising the lighting of rural parishes by the district 

parishes. council confer only the powers of the first paragraph of s. 161, relating to contracts 

for the supply of gas or other illuminant for lighting streets, etc. The L. G. B. 
held that there were practical difficulties which precluded rural councils from 
carrying on a gas undertaking even if they were invested with power to establish 
or purchase one. They said that the difficulty arose not in conferring powers under 
ss. 161 and 162, but from the fact that, in addition to such powers, an urban 
authority, in ordinary cases, required the powers of a Provisional Order under the 
Gas and Waterworks Facilities Acts, and in the case of a rural council there was 
no express statutory authority enabling them to apply for such an order. Now, under 
s. 10 of the Gas Regulation Act, 1920,^Vol. V., posi, the Board of Trade are enabled 
to grant by Special Order any powers which could previously have been obtained by 
Provisional Order under the G. & W. F. Acts, and as there is more than one recent 
instance in which a rural district council has succeeded in obtaining the requisite 
urban powers from the M. of H. to enable them to apply for a Special Order it would 
seem that the absolute disability referred to has disappeared, possibly, however, 
only as regards the acquisition and carrying on of existing gas undertakings in 
rural districts. The Board of Trade have also succeeded the M. of H. as the depart- 
ment to issue Provisional Orders to local authorities under the earlier Acts (see 
Order in Council of November 9th, 1920), but such orders are never made now. 
Special Orders are a simpler and cheaper procedure. See also the Electricity 
(Supply) Acts, 1919, post, p. 5246, and 1926 (Vol. V. and 7 Halsbury’s Statutes 792), 

(а) See notes to L. G. A., 1933, s. 266 (2), ante, pp. 1125 ef seq., as to the regulations 
regarding the contracts. As to the meaning in a contract of the words “ actual cost 
of generating the light,” see Bulatoayo Municipality v. Bulawayo Waterworks Co. 
Ltd., [1908] A. C. 241 ; 20 Digest 208, 5L 

Where a contract for street lighting contained no provision for its termination, 
it was held that the agreement was not a perpetual one but could be deter mine d by 
either party on notice {Crediton Gas Co. v. Grediton U. D. 0., [1928] Ch. 447 ; 92 
J. P. 76 ; Digest Supp.). 

During the war of 1914-19 and because of the restrictions requiring reduced'lighting 
of streets in compliance with orders under the Defence of the Realm Act, full per- 
formance of lighting contracts was rendered impossible. The legal position under 
such contracts was considered by the courts in the following cases : Leiston Gas Co. 
V. Leiston’CumSizewell U. D. G., [1916] 2 K. B. 428 ; 80 J. P. 385 ; 25 Digest 478, 
49 ; Wyconibe Borough Electric Light and Power Co. v. Chipping Wycombe Ccrrpora- 
Mon^ (1917), 33 T. L. R. 489 ; 15 L. G. R. 658 ; 12 Digest 403, 3252. For a case 
arising out of the war which began in 1939, see Egham and Staines Elec, tricity Co., 
Ltd,. V. Egham U. D. C., [1942] 2 AU E. R. 154 ; 58 T. L. R. 319, 

(б) See the definition in s. 4, ante, p. 4334. 

(c) It must be noticed that this power is limited to the district of the authority. 
A contract extending to any place outside the district would be ultra vires. 

By the Metropolis Gas Act, 1860, s. 6 (8 Halsbury’s Statutes 1242), a certain 
district was assigned to each metropolitan gas company, and it was provided that 
no other company or person should “ supply gas for sale within the said limits.” 
By s. 14 (op. cit. 1243), the supply of gas to owners or occupiers of premises within 
or partly within the company’s di^ict requiring such supply was made compulsory. 
A railway company had a station which was partly within the district of the appel- 
lants and partly within that of the respondents. The respondents, on being requhed 
to do so by the company, provided a meter at a point within their own district, from 
which they supplied gas which was used for lighting the whole station, including 
the part which was in the appellants’ district, to which it was conduct^ through 
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pipes laid on the premises of the company. It was held that this was an in&inge- Note tO 

ment of s. 6 {Gas Light and Coke Co, v. South Metropolitan Gas Go. (1889), 54 J. P. Section 161. 

373 ; 62 L. T. 126 ; 25 Digest 491, 114). See also Att.-Gen. y. West Gloucestershire 

Water Co., [1909] 2 Ch. 338 ; 73 J. P. 453 ; 28 Digest 460, 750, as to the point at 

which “ a supply is given.” Cf. the Gas Undertateig Act, 1929, s. 5 ,* Vol. V. and 

8 Halsbury’s Statutes 1293. 

It was held in Fareham L. B. v. Smith (1891), 90 L. T. Jo. 467 ; 7 T. L. R. 443 ; 

26 Digest 393, 1196, that an urban authority might authorise their contractor to 
put up posts and wires in streets vested in them, for the purpose of lighting such 
streets by electricity, and might restrain by injunction the owners of adjoining land 
who claimed the subsoil of the street from cutting or otherwise interfering with the 
electric wires and poles. 

The streets lighted need not necessarily be highways repairable by the inhabitants 
at large. See note to s. 150, ante, p. 4398. 

The L. G. B., by an order under s. 276, post, p. 4502, declared that the provisions Expenses 
of the first paragraph of s. 161 should be in force within certain portions of a rural la case of 
sanitary district, and invested the rural sanitary authority with all the powers, ^^-l counciL 
rights, capacities, etc. of an urban sanitary authority “ under those provisions ” 
within such portions of the district. The rural authority incurred lighting expenses 
under this order, and treated them as general expenses under s. 229 of this Act, now 
replaced by s. 190 of the L. G. A., 1933, ante, p. 1016. A poor rate having been 
made to defray the expenses, a railway company was assessed in respect of the full 
rateable value of the property which consisted of land occupied and used as a rail- 
way ; — Held, that upon the true construction of the order the rural authority was 
invested only with the power of an urban authority to incur lighting expenses 
under the provisions of the first paragraph of s. 161, and not with the rating powers 
applicable to an urban authority ; that the expenses were rightly treated as general 
and not as special expenses under s. 229 ; and that the company was not entitled 
to be rated under s. 211 (now replaced by s. 11 of the Act of 1936, ante, p. 15) in 
the proportion of one-fourth part only of the rateable value (L. Y. Bail, Co. v. 

Bolton Union (1890), 15 App. Gas. 323 ; 54 J. P. 532 ; 33 Digest 101, 686), 

It may be noted, however, that the order referred to was a very exceptional one 
as nearly all orders putting the first paragraph of the section in force in a rural 
parish contain a provision that the expenses of the rural comnoil in executing the 
powers shall be chargeable as special expenses upon the parish. But see now the 
power of a rural district council to defray any special expenses whoUy or partly a<s 
general expenses in s. 190 (4), L. G. A., 1933, ante, p. 1018. 

{d) Where trustees of a public road were empowered to place lamps along the road. Liability for 
but failed to do so, it was held that they were not liable in an action to a person negligence 
injured by reason of the road not being lighted {Harris v. Baker (1815), 4 M. & S. ^ 

27 ; 26 Digest 392, 1187). In a case where a brougham ran against a lamp post at lighting, 
a dangerous point, the court held that the failure to light the lamp was not negligence, 

there being no statutory obligation to do so {Mellor v. Heywood {Mayor, etc. of) 

(1884), 48 J. P. N. 148). Harris v. Baker was followed in Cowley v. Newmarket L. B., 
ante, p. 4352. By the Metropolis Management Act, 1855, s. 130 (11 Halsbury’s 
Statutes 917), the lighting authority have a discretion as to the time during which 
public street lamps shall continue lighted, and when they have bonit fide exercised their 
discretion in that respect they are not liable on the ground of either nonfeasance or 
misfeasance for any accident, caused through the lights having been turned out at the 
hour ordered {Young v. St. Mary, Islington {Vestry of) (1896), 60 J. P. 821 ; 26 Digest 
393, 1193). On the other hand, where the defendants, who were both the highway and 
the lighting authority, had erected a post in the centre of a footpath at its entrance to 
prevent cattle straying upon it, and had placed a lamp near the post, which they 
were in the habit of lighting at night, and the plaintiff, passing along the footpath 
at night, when the lamp was not lighted, came against the post and was injured, it 
was held that the defendants were liable {LarnLey v. East Eetford {Mayor, etc. of) 

(1891), 55 J. P. 133 ; 26 Digest 390, 1171) ; see also Knight v. Sheffield Corpn., post, 
p. 4448. In a Scots case where the local authority were under a duty “ to make 
provision for lighting the streets . . . in such manner as to them shall appear suitable 
and to provide erect and maintain such a number of lamps ... as may be necessary 
for that purpose and to light such lamps,” they were held not liable for an accident 
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due to a red lamp on. a tramway island not being lit in the absence of negligence on the 
part of them or their servants {Keogh v. Edinburgh Magistrates, [1926] S. C. 814 ; 
[1926] S. L. T. 527 ; Digest Supp.). In Sheppard v. Glossop Corporation, [1921] 3 
K. B. 132 ; 85 J. P. 205 ; 26 Digest 393, JI97, a lamp which had been placed on a 
retaining wall was extinguished every night. The plaintiff whilst the light was 
extinguished missed his way without negligence, strayed on to private land and fell 
over the retaining wall into the street and was injured. It was held in an action for 
negligence against the authority that s. 161 imposes no obligation on a local authority 
to light the streets in their district, that the defendants, although they had begun, were 
not bound to continue the lighting of the street and that not having done anything to 
make the street dangerous they were not bound to give warning of danger. See also 
Martin v. Blackburn Corporation (1907), 71 J. P. N. 124 (a coimty court case), 
McClelland v. Manchester Corporation, and Oldham v. Sheffield Corporation, on 
pp. 4354-5, ante, where street lights were misleading ; and see Ryan v. Tipperary 
C, C. and other cases on p. 435,3 ante, as to the duty of a highway authority to provide 
for the safety of the public during any interference with a road. 

See also the following eases during the war of 1914-19, of accidents where negligence 
was alleged arising out of the restrictions in public lighting imposed by order under 
the Defence of the Realm Acts, Brown v. Larrdoeth Borough Council (1915), 32 T. L. B. 
61 ; 26 Digest 515, 2188 ; GL Central Rail, Co. v. Hewlett, [1916] 2 A. C. 511 ; 80 
J. P. 361 ; 26 Digest 419, 1383 ; Morrison v. Sheffield Corporation, [1917] 2 K. B. 
866 ; 81 J. P. 277 ; 26 Digest 445, 1623 ; Baldock v. Westminster City Council (1919), 
83 J. P. 98 ; 17 L. C. R. 190 ; 26 Digest 515, 2189 ; Carpenter v. Finsbury Borough . 
Council, [1920] 2 K. B. 195 ; 84 J. P. 107 ; 26 Digest 515, 2190, Por similar cases 
arising out of the war which began in 1939, see Greenwood v. Central Service Co., Ltd., 
[1940] 2 K. B. 447 ; [1940] 3 All E. R. 389 ; 104 J. P. 380 ; Digest Supp. ; Wode- 
house V, Levy, [1940] 2 K. B. 561 ; [1940] 4 All E. R. 14 ; 104 J. P. 403 ; Digest Supp. ; 
Lyus V. Stepney B, C., [1940] 4 All E. R. 463 ; Digest Supp. ; JeUey v. Ilford B. C,, 
[1941] 2 All E. R. 468 ; Fox v. Newcastle-on-Tyne Corporation, [1941] 2 K. B. 120; 
[1941] 2 All E. R. 563 ; 105 J. P. 404 ; Knight v. Sheffield Corporation (1942), 106 
J. P. 197 ; Foster v. Gillingham Corporation, [1942] 1 E. R. 304 ; 106 J. P. 131. 

The authority have a discretion where to erect lamp posts, and the proper exercise 
of their discretion will not be interfered with at the suit of adjoining owners even 
though they complain of such posts obstructing the access to their premises (Chaplin 
V. Westminster Corporation, [1901] 2 Ch. 329 ; 65 J. P. 661 ; 26 Digest 333, 64:9 ; and 
cf, Goldberg <& Sons, Ltd. v. Liverpool CorporaMon (1900), 82 L. T. 362 ; 16 T. L. E. 
320 ; 26 Digest 445, 1624 : ; EscoU v. Newport Corporation, [1904] 2 K. B. 369 ; 
68 J. P. 135 ; 26 Digest 327, 597). 

(e) See P. H. A., 1936, s. 142, note (c), ante, p. 404. There is no reference here 
to personal pecuniary profit. 

It will be observed that the section gives no protection to gas companies who 
are not regulated by parliamentary powers. The L. G. B. once stated, however, that 
although fiiere was no insuperable difficulty in the way of the issue of a Provisional 
Order enabling an urban coimcil to set up and maintain gasworks in opposition to 
an existing company, and without purchasing their undertaking, the Board would not 
be dispos^ to issue a Provisional Order for that purpose unless some very exceptional 
reasons were shown for the application. As already pointed out the Board of Trade, 
not the M. of H., now exercise the powers formerly vested in the L. G. B. and the 
provisions of the Gas Regulation Act, 1920, must be considered, Vol. V., post, 

(/) It wiU be observed that the statutory company must be actually supplying 
gas within the district, as well as empowered by their Act or order to do so. In a 
case in which part of the district of an urban council applying for a Provisional 
Order was found to be within the gas limits of the council of a neighbouring borough, 
though gas had never been supplied within the area, the L. G. B. required Qie 
observations of the town council upon the subject of the application, and eventually 
inserted a provision in the order to the effect that the town council’s powers should 
not be prejudiced or affected if at the expiration of five years from the passing of the 
confirruing Act the urban council were not furnishing, or prepared on demand to 
furnish, a supply of gas in the area. 

(g) This is only an enabling power. There is no obligation upon the urban 
authorily to undertake these works, but they are not to set up gasworks to compete 
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with companies or other bodies under statutory powers. But though they may Note to 
not themselves undertake a supply in opposition to a company, they may apparently Section 161 

contract with a person other than the company for the lighting of streets, etc., 

under the first paragraph of the section. As to an authority’s liability for a nuisance 
caused by their gasworks, see Wood v. Conway Corporation, [1914] 2 Ch. 47 ; 78 
J. P. 249 ; 36 Digest 224, 658. 

It would seem that an authority to whom the undertaking of a company supplying 
gas under statutory powers has been transferred is in the same position as the 
company for purposes of this section. See Wolverhampton (Corporation of) v. Bilston 
(Commissioners of), [1891] 1 Ch. 315 ; 43 Digest 1059, 16. 

(Ji) Now see the Gas Regulation Act, 1920, s. 10, VoL V., post. It is not absolutely Gas Orders, 
necessary for the urban authority to procure an order to enable them to set up 
gasworks, but they would have none of the powers which are given by the general 
gas statutes for carrying on such works unless they procured such an order. Whether, 
if they acquire the undertaking of a company ^tablished under a private Act, they 
can, without such order, avail themselves of all the powers of such Act, is open to 
doubt. See Bichmond Waterworks Co. v. Bichnond Vestry, ante, p. 365. See also 
notes to s. 162, infra. 

The Board of Trade have made rules dated March 1st, 1922, with respect to Regulations 
applications for special orders under s. 10 of the Gas Regulation Act, 1920, which as to Orders, 
practically supersede those contained in the general order of the L. G. B. dated 
September 7th, 1891, as to provisional orders under the Acts of 1870 and 1873. 

A Special Order of the Board of Trade may authorise the urban council to supply Supply out- 
gas beyond the limits of their district. See s. 10 (2) (e) of the Gas Regulation Act, side district. 
1920 ; Vol. V. and 8 Halsbury’s Statutes 1288. 

As to the assessment to income tax of an authority supplying gas for public and income tax. 
private pxnposes, see Dillon v. Haverfordwest (Corporation of), [1891] 1 Q. B. 575 ; 

55 J. P. 392 ; 28 Digest 43, 219. 

(i) Gas and Water Works Facilities Act, 1870, ante, p. 4264, amended by Gas and 
Water Works Facilities Act, 1870, Amendment Act, 1873, ante, p.4328. The earlier Act 
incorporates the Gasworks Clauses Act, 1847, arUe, p. 4163, which was amended by 
the Gasworks Clauses Act, 1871, ante, p. 4307. The Conspiracy and Protection of 
Property Act, 1875, s. 4, deals with breaches of contract by persons employed in 
supply of gas or water and is extended by s. 31, Electricity (Supply) Act, 1919, to 
the supply of electricity. See also s. 6 (4) of the Trade Disputes and Trade Unions 
Act, 1927 ; Vol. V, and 19 Halsbury’s Statutes 749. See the above Acts, pp. 4543, 

5263, and Vol. V., post. 

162 . For the purpose of supplying gas within their district or any Power for 
part thereof either for public or priyate purposes any urban authority sale of under- 
may (with the sanction of the Local Government Board) buy, and the ga^f^^^ny 
directors of any gas company (a), in pursuance, in the case of a company to urban 
registered under the Companies Act, 1862 (b), of a special resolution of 
the members passed in manner provided by that Act, and in the case of 
any other company, of a resolution passed by a majority of three-fourths 
in number and value of the members present, either personally or by 
proxy, at a meeting specially convened with notice of the business to be 
transacted, may sell and transfer to such authority, on such terms as 
may be agreed on between such authority and the company (c), all the 
rights powers and privileges and all or any of the lands premises works 
and other property of the company, but subject to all liabilities attached 
to the same at the time of such purchase. 

The powers of the M. of H. (as successors to the L. G, B.) under this section were 
transferred to the Board of Trade by Order in Council dated November 9th, 1920. Rural 

See note to preceding section as to the position of rural councils. districts. 

Compulsory powers for the purchase of gas undertakings cannot be obtained Purchase 
otherwise than by special Act of Parliament. of gas 

(a) It has been observed that this seqticm is confined to companies. As r^ards undertakings. 
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Note to private individuaJs who may be owners of "such works, no provision seems to be 
Section 162. requisite. But the section does not in terms apply to public commissioners or 

trustees holding gasworks. See, however, the extended powers conferred by ss. 1, 2, 

of the Gras Undertakings Act, 1932 ; Vol. V. and 25 Halsbury’s Statutes 187, 188. 

(6) See now the Companies Act, 1929, s. 117 ; Vol. V. and 2 Haisbury’s Statutes 849. 
(c) A gas company supplied gas in a district, a portion of which was not within 
their statutory limits of supply. By an agreement made between the gas company 
and the urban council of the district outside the limits of supply, it was agreed 
that the company should sell, and the council should purchase, all and singular tbe 
works, pipes, mains, meters, and other gas apparatus, and all other the real and 
personal property (if any) and all effects of the company of whatsoever kind laid 
down or situate within the district, freed and discharged (as between the company 
and the council) from aU debts, outgoings, and liabilities and all easements, rights, 
powers, authorities and privileges (if any) enjoyed or exercisable by the company, 
at a price to be agreed upon, or, in default of agreement, to be determined by arbi- 
tration. The agreement further provided that in the case of arbitration, and in 
the event of the council not continuing to take a supply of gas in bulk from the 
company, the arbitrators should take into consideration, in fixing the purchase- 
money, the value of any mains or pipes laid down by the company outside the district 
of the council for the purpose of supplying gas within the district of the council, 
which, by reason of the sale, would be rendered useless to the company. By a 
second agreement, terminable upon twelve months* notice, it was agreed that the 
council should take a supply of gas in bulk from the company. It was held that 
the purchase-money was to be assessed on the basis that the sale was a sale of a part 
of the gas company’s undertaking as a going concern, including goodwill. And, 
further, that the arbitrator should take into consideration the contingency of the 
council not continuing to take a supply of gas from the company, and should assess 
compensation in respect of the mains and pipes outside the district of the council 
provided by the company for supplying gas within such district upon that basis 
{In re Huchnall TJ. D. 0, and South Normanton, etc. Gas Co., Ltd, (1905), 69 J. P. 
329 ; 3 L. G. R. 704 ; 25 Digest 493, 128). See also pp. 355, 356, ante, for other 
decisions upon the construction of “ purchase clauses.” 


Lighting and 
Watching 
Act, 1833, 
to be super- 
seded by 
this Act. 


163 . Where in any place which after the passing of this Act 
beconaes constituted or included in an urban district, or which by virtue 
of any order of the Local Government Board becomes subject to this 
enactment (a), the Act passed in the -fourth year of the reign of Kiiig 
William the Fourth, intituled “ An Act to repeal an Act of the eleventh 
year of his late Majesty King George the Fourth, for the lighting and 
watching of parishes in England and Wales, and to make other pro- 
visions in heu thereof,” has been adopted, the said Act shall be super- 
seded (&) by this Act ; and all lamps lamp posts gas pipes fire engines 
hose (c) and other property vested in the inspectors for the time being 
under the said Act shall vest in the authority having under this Act 
jurisdiction in such place. 

As to the circumstances under which this section is sometimes put in force in 
rural parishes, see note to s. 161, a7ite, p. 4445. 

(а) This appears to refer to the former s. 272 and to s. 276, post, p. 4502. 

(б) This unusual word is introduced from Local Government Act, 1858, s. 46. It 
is not the same as repealed, and, therefore, so much of the Lighting and Watching 
Act, 1833 (8 Halsbuiy’s Statute 1186), as relates to watching is not, as it seems, 
affected by this section. The watching provisions are, however, obsolete. 

The Lighting and Watching Act, 1833, enabled the inhabitants of parishes, or 
defined parts of parishes, to adopt the Act and appoint inspectors for canying into 
execution its powers for the lighting of streets and public places. Those powers did 
not extend to the establishment of gas works or the supply of gas to private con- 
sumers. Under the L. G. A., 1894, post, p. 4892, the power of adopting the Act is now 
vested in the parish meetings of rural parishes, and upon such adoption the parish 
council, if there is one, becomes the authority for carrying it into execution. R it is 
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desired to limit the incidence of the expenses, as well as the actual lighting, to part Note to 
only of a rural parish, a parish meeting for the adoption of the Act may be called for Section 163. 

that part only. All lighting inspectors who were acting for entire rural parishes 

having parish councils were, upon the date of operation of the Act of 1894, super- 
seded by such councils, and as regards inspectors who were acting for parts of 
parishes, provision was made that either the parish meeting, or the inspectors them- 
selves, might transfer the inspectors’ powers to the parish council. There are now 
very few lighting inspectors. 

In cases where a rural district council possess urban powers under s. 161 (first 
paragraph), in regard to a parish, and have exercised those powers, it would seem 
that that council should cari^ out any necessary lighting, and that an adoption of 
the Act of 1833 by the parish meeting would be of no effect. The rural council 
may, however, delegate their powers to the parish council. If such urban powers, 
though granted, have not been exercised by a rural council, and the parish meeting 
desire to adopt the Act of 1833 with a view to the required lighting being regulated 
under that Act, the parish council should approach the rural council and the M. of H. 
with a view to the rescission of the urban powers order. Exceptional circumstances 
should, however, be shown to justify such an Order, as action by a Rural Council 
has many advantages over the other procedure. 

(c) The words in italics were repealed by the Fire Brigades Act, 1938, Sched. III . ; 

31 Halsbury’s Statutes, 585. 

Public Pleasure Grounds, etc. 

164. Any urban authority may purchase (a) or take on lease lay Urban ^ 
out plant improve (b) and maintain lands for the purpose of being used 
as public walks or pleasure grounds (c), and may support or contribute ^ 

to the support of public walks or pleasure grounds provided by any public ^ 
person whomsoever. recreation. 

Any urban authority may make byelaws for the regulation of any 
such public walk or pleasure ground, and may by such byelaws provide 
for the removal from such public walk or pleasure ground of any person 
infringing any such byelaw by any oJBScer of the urban authority or 
constable (d). 

This section, it will be observed, applies to urban districts only, but a rural council Rural 
might apply to the M. of H. for urban powers enabling them to provide public walks districts, 
or pleasure grounds in a particular parish. A general order to this effect was included 
in the Rural District Councils (Urban Powers) Order, 1931 (S. R. & 0., 1931, No. 580). 

An alternative method, however, of providing a place for public recreation for the 
inhabitants of a rural parish is afforded by the L. G. A., 1894, s. 8 (1) (b), post, p. 4896, 
which enables parish coxmcils to provide recreation grounds. Such councils moreover 
possess powers as to village greens, open spaces, and public walks which are for the 
time being under their control, or to the expense of which they have contributed. 

See ss. 6 (1) (c) (iii) and 8 (1) (d) of the Act of 1894. 

See also, as to the powers of a county council in this behalf, the Open Spaces Act, 

1906, s. 14, Vol. V., post. 

There are wide powers of provision of facilities for recreation in the Physical 
Traioing and Recreation Act, 1937, ante, p. 1570. 

{a) For the powers of local authorities as to purchase of land, see L, G. A., 1933, Purchase. 

Pt. Vn., ante, p. 973. 

On the question of the power of a local authority to provide a pleasure ground Land outside 
outside their district, the L. G. B. expressed the view that, while they were not district, 
aware of any legal objection to the purchase by an authority under the P. H. A., 

1875, of land outside their district for purposes of a pleasure ground, difBlculties 
might arise in recovering penalties under the byelaws, since under s. 253,po5f, p. 4482, 
proceedings could only be taken by a party aggrieved, or by the council of the district 
in which the ground was situate, except with the consent of the Attorney- General. 

Pull powers now exist under ss. 157 and 159, L. G. A., 1933, ante, pp. 974, 977, for 
purchasing land outside the council’s district. 
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A corporation acquired land by private contract for the purpose of a public park, 
and covenanted to keep the land as an open space for the enjoyment of the public, 

subject to no buildings or erections of any Idnd being put thereupon except such 
structures as summer houses, a bandstand or shelters not exceeding twelve feet 
in height for the accommodation and convenience of the public.” The corporation 
were in the course of erecting shelters which contained places of convenience, such 
as lavatories and retiring rooms, for the use of the public. Under their locil Act 
the corporation were authorised to erect conveniences in any pubHc park, and under 
the P. H. A., 1875, they had a general power to erect conveniences, and also to pur- 
chase land for public parks. an action by the vendors on the covenant, it was 
held (1) that a public convenience was not ejusdem generis with a shelter, and that 
the covenant had been infringed ; (2) that the covenant was not void as imposing 
a fetter upon the corporation in the exercise of powers conferred upon them by 
statute for the public benefit {SUmrdiffe Estates Co., Ltd. v. Bournermuth Corporation, 
[1910] 2 Ch. 12 ; 74 J. P. 289 ; 13 Digest 366, 991). 

For a case arising out of the erection of a bandstand in breach of a covenant, see 
Palliser v. Dover Corporation (1914), 58 Sol. J. 379 ; 31 Digest 168, 3014. 

When purchasing land for a pleasure ground, a local authority should take care 
that third parties do not possess rights which will prevent its being used by the 
public (Deane v. Ramsgate Corporation (1892), 8 T. L. B. 199). 

As to the modification and discharge of restrictive covenants, see s. 84 of Law of 
Property Act, 1925 ; Vol. V. and 15 Halsbury’s Statutes 260. 

(b) Prior to the P. H. A., 1907, jpos^, p. 5035b, the L. G. B. were decidedly liberal in 
their interpretation of the words “ lay out, plant, improve,” and they sanctioned 
loans upon estimates which included such items as greenhouses, reading-rooms, 
bandstands, gymnastic appliances, shelters, cycle-tracks, bowling-greens and lakes. 
Questions sometimes arose, however, as to whether a proposed building or appHance 
could properly be provided as an adjunct to a public pleasure ground, more especially 
if it was intended to make a charge for its use. See now, however. Part VI. of the 
P. H. A., 1907, post, p. 5053, which largely extend the powers of a district council 
when declared in force in their district by order of the M. of H. 

These sections are amended and extended by Part VI. of P. H. A., 1925, Vol. V., 
post, which applies to all districts in which Part VI. of the P. H. A., 1907, is in force. 

Subject to any restrictive covenants or conditions affecting the land, an authority 
in whose district the P. H. A., 1907, s. 76, post, p. 5053, is in force, can apparently 
set apart a portion of a public park or recreation ground for golf (or any other game). 
Charges can now be made for the use of the links (or ground) under s. 56 (5), P. H. A., 
1925, Vol. V., post. See also the Physical Training and Becreation Act, 1937, ante, 
p. 1570, as to a general power of providing grounds for organised games. 

It occasionally happens when a local authority become lessees of the seashore, 
that they are confronted with claims which conflict with their right of control and 
management. It was held that a prescriptive right to go upon a foreshore which 
had been leased to a corporation, and to place and let on hire chairs and seats on 
the sands for profit could not be claimed, as the Prescription Act, 1832 (5 Halsbuiy’s 
Statutes 823), does not apply to easements in gross (Ramsgate Corporation v. Debling 
(1906), 70 J. P. 132 ; 22 T. L. B. 369 ,* 44 Digest 77, 577). As to the rights of the 
public on the foreshore, see Brinckrmn v. Motley, [1904] 2 Ch. 313 ; 68 J. P. 534 ; 
44 Digest 78, 591 ; Brighten Corporation v. Pachham, p. 4455, post ; and oases on 
pp. 4456 et seq., post, as to byelaws regulating the user of the foreshore ; and for a case 
where a custom to spread nets on land above highwater mark was established, see 
Mercer v. Denne, [1905] 2 Ch. 538 ; 70 J. P. 65 ; 44 Digest 67, 481. See also as to 
the rights of the public over a promenade made under local Acts, Att.-Oen. v. 
Blackpool Corporation (1907), 71 J. P. 478 ; 26 Digest 426, 1452, and Walker v. 
Murphy, [1915] 1 Ch. 71 ; 79 J. P. 137 ; 11 Digest 51, 747, as to a “ town moor.” 

The plaintiff agreed with the defendants to supply a band to perform on the sea 
front. It was a term of the contract that the defendants should hire out 500 chairs 
to the plaintiff for a certain period at a fixed rental The plaintiff was entitled 
to let these chairs to the public, and was imder covenant to repair and redeliver 
them in good order at the end of the term. The plaintiff alleged that many of the 
chairs as delivered were unfit for use, and that the defendants had been guilty of a 
breach of an implied term in the contract by allowing persons to use free seats near 
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the band. In an action for damages, the jury found that some of the chairs as de- Note to 
livered were unfit for use, and that the plaintiff had suffered damage owing to the Seetion 164. 

use of the free seats. It was held that there was an implied warranty that the 

chairs as delivered should be fit for use, but that it was not a further implied term 
of the agreement that the defendants should not permit the use of free seats (Dare 
V. Bognc/r U. D. C, (1912), 76 J. P. 425 ; 28 T. L. R. 489 ; 12 Digest 615, 5088). 

Where a council provided deck chairs for use on the foreshore and did not limit their 
liability by a notice on a board where the chairs were stacked but printed on the back 
of the ticket given to a hirer the words “ The council will not be liable for any accident 
or damage arising from hire of chair ” they were held liable to a person injured as a 
result of the chair breaking (Chapelton v. Barry U. D. 0., [1940] 1 K. B. 532 ; [1940] 

1 All E. R. 356 ; Digest Supp.). 

(c) Where, by Act of Parliament, a corporation was directed to cause a piece of land User of 
to be drained and levelled, and kept in proper condition for the purpose of public pleasure 
recreation, the court restrained the corporation from permitting a cattle fair to be ground ; 
held upon it (Att.-Gen. v. Southampton (Mayor of) (1859), 1 Giff. 363 ; 24 J. P. 131 ; alienation 
36 Digest 252, 42). A local authority were also restrained from letting a recreation different 
ground to a football club, even for one day (Att.-Gen. v. Loughborough L. B., Times, 

May 31st, 1881). In another case, a municipal corporation purchased a piece 
of land under the corresponding provisions of the P. H. A., 1848, s. 74. In 1875 
the corporation determined to appropriate about a quarter of an acre at one extremity 
of the land as a site for the erection of town buildings and a museum, public library, 
school of art, and conservatory. It was held by Bacon, V.-C., that no portion 
of the land could be appropriated for any of these objects except the museum and 
conservatory. It was held, on appeal, that the erection of a free library was allow- 
able, as being conducive to the better enjoyment of the public walks and grounds 
as such (Att.-Gen. v. Sunderland (Corporaticm of) (1876), 2 Ch. D. 634 ; 40 J. P. 

564 ; 36 Digest 251, 33). See also AtL-Gen. v. Sunderland Corporation^ [1930] 1 
Ch. 168 ; 94 J, P. 57 ; Digest Supp. ; Att.-Gen, v. Poole Corporation, [1938] 1 Ch. 23 ; 

[1937] 3 All E, R. 608 ; Digest Supp. ; Att.-Ghn. v. Folkestone Corporation, ante, 
p. 4276 ; Att.-Gen. v. Leeds Corporation (1880), 24 Sol. J. 509 ; Att.-Gen. v. Bradford 
Corporation (1911), 75 J. P. 553 ; 55 Sol. J. 715 ; 36 Digest 246 , 9 ; Walker v. Murphy, 

[1915] 1 Ch. 71 ; 79 J. P. 137 ; 11 Digest 51, 747, and other cases collected in notes to 
s. 163 (1) of the L. G. A., 1933, ante, p. 989, as to the permanent application of land to 
a purpose other than that for which it was acquired. 

When it was proposed by a local authority to appropriate part of a public pleasure 
ground to some other purpose, the L. G. B. declined under ordinary circumstances 
to entertain the proposal on the ground that the pubho has acquired conflicting 
rights, which, according to Att.-Gen. v. Sunderland, supra, must be respected. It is 
understood, however, that the M. of H. have considerably modified the view taken 
by their predecessors in view of s. 95 of the P. H. A., 1907, post, p. 5065. 

The P. H. A., 1890, s. 44 (1), post, p. 4818, gives an authority limited powrs to 
close a park or pleasure ground for short periods, and to give the use thereof to 
societies, etc. ; ibid., s. 44 (2), deals with pleasure boats ; and ibid., s. 45, enables 
an authority to contribute to the cost of pleasure grounds provided by individuals. 

Where put in force by order of the L. G. B. or M. of H., the P. H. A-, 1907, s. 76, 
post, p. 5053, makes further provision as to such matters as skating, games, music, 
chairs, pavilions and refreshment-rooms in parks and pleasure grounds. ISee also 
ibid,, s. 77, as to enforcing byelaws and regulations. The powers of s. 76 of the 
1907 Act are considerably extended by s. 56 of the P. H. A., 1925, Vol. V., post, which 
applies to all districts in which Part "VT. of the 1907 Act is in force. 

* Under the Physical Training and Recreation Act, 1937, ante, p. 1570, local autho- Other 
rities may provide grounds for football, cricket and other games. statutory 

A gift, devise, or bequest for the providing of a public park, etc., is, subject as provisions as 
therein mentioned, exempted from the operation of the Mortmain and Charitable ^ ^ 

Uses Act, 1888, post, p. 4771, by s. 6 thereof, as extended by the Mort m a in and 
Charitable Uses Act Amendment Act, 1892, post, p. 4836, See, however, s. 29 of the spaces. 
Settled Land Act, 1925 ; 17 HaJsbuiy’s Statutes 868. Purchases of land for the purposes ^to. 
of this section are exempt by virtue of the L. G. A., 1933, ss. 31 (2), 32 (2), ante, p. 766. 

Other Acts relating to the providing of public parks and recreation grounds are 
Towns Improvement Clauses Act, 1847, s. 135 ; 13 Halsbury’s Statutes 576 ; 

P.H. — ^VOL. IV. 2 A 
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Note to Recreation Grounds Act, 1859 ; 12 Haisbury’s Statutes 369 ; Public Improvements 
Section 164. Act, 1860 ; 12 Halsbury’s Statutes 371 ; Public Health Act, 1925, s. 69 ; Vol. V. and 
— — 13 Halsbuiy’s Statutes 1146. The Town Gardens Protection Act, 1863 ; 12 Hals- 

bury’s Statutes 372, provides for the protection of gardens and ornamental grounds, 
as to which see also Larceny Act, 1916, s. 8 ; 4 Halsbury’s Statutes 818. 

Town Gardens Protection Act, 1863, s. 1, ante, p. 42^, provides that when in any 
city or borough any enclosed garden or ornamental ground has been set apart, other- 
wise than by the revocable permission of the owner thereof, in any public square, 
etc. for the use or enjoyment of the inhabitants thereof, and when the trustees or 
other body appointed for the care of the same have neglected to keep in proper 
order, or when such garden or ground has not been vested or placed in the manage- 
ment of trustees, etc. for the care of the same, and from want of such care or any 
other cause has been neglected, the corporate authorities shall take charge of the 
same, putting up a notice to that effect in such garden or ground. As to the meaning of 
the words “otherwise than by the revocable permission of the owner,” see TuIJcy. Metro- 
politan Board of Works (1868), L. R. 3 Q. B. 94, 682 ; 32 J. P. 548 ; 36 Digest 248, 2i. 

See also the provisions of the Inclosure Acts as to allotments for recreation or 
other public purposes : Inclosure Act, 1845 ; Commons Act, 1876 ; Commons Act, 
1879 ; Commonable Rights Compensation Act, 1882, s. 3 (2 Halsbury’s Statutes 
443, 579, 602, 605). 

M to the metropolis, see Metropolis Management Act, 1856, s. 114 (11 Halsbury’s 
Statutes 913) ; Metropolis Management Amendment Act, 1856, ss. 10, 11 (11 Hais- 
bury’s Statutes 960, 961) ; Town Gardens Protection Act, 1863 (12 Halsbury’s 
Statutes 372) ; Metropolitan Commons Act, 1866 (2 Ealsbury’s Statutes 567) ; 
Metropolitan Commons Amendment Act, 1869 (2 Halsbury’s Statutes 579) ; Metro- 
politan Board of Works (Money) Act, 1878, ss. 8, 9 ; Metropolitan Board of Works 
(Money) Act, 1879, ss. 4, 5, 11 ; Metropolitan Board of Works (Money) Act, 1880, 
ss. 3, 5, 6 ; Commonable Rights Compensation Act, 1882 (2 Halsbury’s Statutes 
603) ; Metropolitan Commons Act, 1898 (2 HaJsbi^’s Statutes 607). 

See also as to the management by locd authorities generally of open spaces and 
disused burial grounds, the Open Spaces Act, 1906, post, p. 5016. 

A facully cannot be granted authorising a churchyard to be appropriated as a 
public garden. But it was held to be in the discretion of the Consistory Court to 
authorise by a faculty the construction of footpaths in it for the convenience of the 
parishioners, the removal of high walls which obstruct the free circulation of air, 
the planting of it with trees and flowers when it is closed for burials, and the erection 
of gates in order to give the parishioners access to it, and other minor alterations 
{B. V. Twiss (1869), L. R. 4 Q. B. 407 ; 7 Digest 553, 30^). See Paddington {Vestry 
of) V. Bari of Meath and Metropolitan Public Gardens Association (1898), Times, 
March 12th ; the Open Spaces Act, 1887, post, p. 4699, and the applications for 
faculties under it in the cases of Be Mount Street Burial Ground (1888), 4 T. L. R. 
661 ; Be St, George-the-Martyr, QueerCs Square, ibid., 703 ; Be Camden Town Burial 
GrourM (1888), 5 T. L. R. 311 ; Be St, George-in-the-Bast (1876), 1 P. D. 311 ; 7 Digest 
555, 319; Be St, John's, Eachney, and Be St. Mary, Islington (1893), Times, 
April 21st ; and see now also the Open Spaces Act, 1906, post, p. 5016, which repealed 
the Act of 1887, except so much of s. 4 as amends the Disused Burial Ground 
Act, 1884, post, p. 4694. And see also Be St. Anne, Limehouse (1915), 31 T. L. R. 
539 ; 7 Digest 557, 332, where on an application by the rector and churchwardens 
and by the L. C. C. for a fe.culty authorising an agreement by which the Council 
was to acquire a strip of a disused burial ground for widening a road the Court 
declined to decide whether the Council has statutory authority to acquire the free- 
hold of consecrated land and determined to deal with the case in its discretion under 
the usual procedure which is to grant a user of the land. As to the power of urban 
authorities to repair fences surrounding burial groimds, see Local Government Act, 
1858 (Amendment) Act, 1861, s. 21, re-enacted in Sched. V., post, p. 4628. 

The statutes which provided for the procuring of public libraries and public 
museums have all been repealed and consolidated by the Public Libraries Act, 1892, 
which has been in turn amended by the Public Libraries (Amendment) Act, 1893, 
the Public libraries Act, 1901, and the Public Libraries Act, 1919 ; and see the 
libraries Offences Act, 1898. of these Acts are set out, post, pp. 4840, 4871, 4995, 

5238, 4948. 
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Malicious Damage Act, 1861, s. 39 (4 Halsbury’s Statutes 573), renders persons Note to 
;rho wilfully injure works of art monuments or statutes in public streets punishable Seetion 164. 
Qjg for a misdemeanor. 

As to telegraph wires above recreation grounds, see the Telegraph (Construction) 

Act, 1908, s. 3 (19 Halsbu^’s Statutes 293). 

As to park keepers taking tobacco, etc. from persons apparently under sixteen, Authority’s 
see the Children and Yoimg Persons Act, 1933, s. 7 (26 Halsbury’s Statutes 176). liability for 

As to an authority’s liability in respect of accidents in recreation grounds vested accidents in 
in them, see Giles v. London G. C. (1903), 68 J. P. 10 ; 36 Digest 93, 616 (cricketer pleasure 
colliding with notice board) ; Hastie v. Edinburgh Magistrates, [1907] S. C. 1102, 
and Stevenson v. Glasgow Corporation, [1908] S. C. 1034 (children falling into lake or 
stream) ; Glasgow Corporation v. Taylor, [1922] 1 A..C. 44 ; 86 J. P. 89 ; 36 Digest 
70, 46S (child eating poisonous berries in botanical garden) ; Purkis v. Walthamstoto 

B, C. (1934), 98 J. P. 244 ; Digest Supp. (unattended swing) ; Ellis v. Fulham B. C., 

[1938] 1 K. B. 212 ; 101 J. P, 469 ; Digest Supp. (glass in paddling pool) ; Coates v. 

Raivtenstall Borough Council, [1937] 3 All E. R. 602 ; 101 J. P. 483 ; 35 L. G. R. 614 ; 

Digest Supp. (chain on children’s chute) ; cf. also Schofield v.- Bolton Corporation 
and other cases cited in note to a. 305 of the P. H. A., 1936, ante, p. 645. 

As to the assessment of lands acquired and maintained as a park for the perpetual Rateability 
use by the public for exercise and recreation, see Lambeth Overseers v. London of public 

C. G., [1897] A. C. 625 ; 61 J. P. 580 ; 36 Digest 247, 12 ; Pontefract Assessment parks. 
Committee v. Pontefract Park Trustees (1898), 78 L. T. 738 ; 36 Digest 248, 22 ; 

Manchester Corporation v. ChorUon Union (1899), 15 T. L. R. 327 ; Liverpool Corpora- 
tion V. West Derby Union, [1908] 2 K. B. 647 ; 72 J. P. 397 ; 36 Digest 248, 20; 

London Playing Fields Society v. Essex (>8.17. Area) Assessment Committee (1930), 

94 J. P. 241 ; Digest Supp. For Scotch decisions on the subject, see Glasgow Parish 
Council V. Glasgow Assessor, [1912] S. C. 818 ; Edinburgh Parish Council v. Leith 
Magistrates, [1912] S. 0. 812. 

A local authority bought land under s. 164 for the purpose of a pubHo pleasure 
ground. They were bound by covenants in their conveyance to keep this land 
open as a recreation and pleasure ground for the us© of the public for ever, and they 
expended an annual sum of £400 in maintenance, at the same time receiving a much 
smaller sum from such sources as refreshment contractors. It was held that the 
land could not be regarded as extra commercium, and that the authority as owners 
of it must bear an apportioned share of the cost of making up the private street 
upon one side of which it abutted {Heme Bay U, D. C, v. Payne, [19071 2 K. B. 

130 ; 71 J. P. 282 ; 36 Digest 247, 15). 

(d) As to the making, confirming, and publishing of byelaws, see Part XJI. of the Byelaws as 
L. G. A., 1933, ante, p. 1093 ; and as to the enforcing them, see s, 251, post, p. 4481. to pleasure 
The section in the text gives a power not previously enjoyed — ^namely, one for the grounds, etc, 
removal of persons offending against the byelaws. Model byelaws have been issued 
under this section. Under the Adverti^ments Regulation Act, 1907, s. 2, local 
authorities can make byelaws regulating the exhibition of advertisements which 
affect injuriously the amenities of public parks, pleasure promenades, and ancient 
monuments. Tbe power to make byelaws under this Act is extended by the Adver- 
tisements Regulation Act, 1925. See the Acts, post, p. 5032 and Vol. V. 

In some cases a public pleasure ground vests in the council of a borough in their 
municipal capacity. Under such circumstances the M. of H. did not consider that it is 
competent to the council to exercise the power of making byelaws under s. 164, supra, 
in ration to such a pleasure ground. But the position can be met by the exercise of 
the powers conferred by ss. 12 and 15 of the Open Spaces Act, 1906, post, pp. 5022 — 3. 

The powers of a district council under s. 164, supra, and s. 44 of the P. H. A., 

1890, post, p. 4818, as regards byelaws and otherwise in relation to recreation grounds 
and public walks, are made applicable to parish coimcils by the L. G. A., 1894, 
s. 8(1) (d), posi, p. 4896, for the purpose of enabliog such councils to regulate recreation 
grounds, village greens, open spaces, or public walks which are for the time being 
under -their control or to the expense of which they have contributed. 

By a scheme made under the Metropolitan Commons Act, 1866 (2 Halsbury’s 
Statutes 567), and confirmed by the Metropolitan Commons Supplemental Act, 1877, 
it was pro-vided that a common should be dedicated to the use and recreation of the 
public as an open and rmenclosed space for ever ; and the Metropolitan Board of 
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Note to Works were empowered to frame byelaws and regulations for the prevention "of 
Section 164. nuisances and the preservation of order on the common. The Board made a byelaw 

prohibiting the delivery of any public speech, lecture, sermon, or address of any kind, 

except with the written permission of the Board first obtained, and upon such 
portions of the common, and at such times as might be directed by such permission 
and sanctioned by the Board : — Held, that such byelaw was valid. No right of the 
general public to hold meetings on a common is known to the law {JDe Morgan v. 
Metropolitan Board of Works (1880), 5 Q. B. D. 155 ; 44 J. P. 296 ; 11 Digest 88, 
1077). The decision was followed in Brighton Corporation v. Paclcham (1908), 72 
J. P. 318 ; 24 T. L. R. 603 ; 44 Digest 77, 676, where the corporation, owners of 
the foreshore, obtained an injunction restraining members of a mission from preachiog 
and holding meetings thereon. 

A byelaw prohibiting meetings in public parks without the written consent of the 
local authority was held inira vires the powers conferred by a local Act to make 
byelaws for the good government and regulation of the public parks, etc. (Aldred 
V. Miller, [1925] S. C. (J.) 21 ; 36 Digest 249, o). 

A byelaw relating to a common provided that “ no person shall shoot or chase 
game or other birds or animals on the common.” The respondent carried a tame 
pigeon and a falcon, and when on the common let them both go, and ran after them 
for haK a mile, watching the chase : — Hdd, that this was an offence within the mean- 
ing of the byelaw (Harper v. Mitchell (1879), 44 J. P. 378 ; 11 Digest 89, 1082). 

Under s. 164 (supra) a local board made byelaws for the regulation of a pleasure 
ground. One byelaw provided that no person should suffer any fowl belonging to 
him to enter or remain in the pleasure ground. The fine for offending was £5. B.’s 
six fowls strayed inside, there being no fence sufficient to prevent them : — Held, that 
the justices were right in refusing to convict, as the byelaw was repugnant to the law 
of il^gland, and was not warranted by the section (Torquay L. B. v. Bridle (1882), 
47 J. P. 183 ; 36 Digest 249, 29). 

Where a local authority sold plots of land adjoining a proposed public park 
“ together with a right of carriage horse and footway ” through the park when laid 
out subject to any byelaws for the control of the park and subsequently (under a 
local Act which specifically authorised byelaws “ for regulating or preventing the 
admission of horses or vehicles ” to the park) made a byelaw prohibiting any motor 
car or other mechanically drawn vehicle from passing through any part of the park, 
the byelaw was held reasonable and valid although its effect was to prevent a pur- 
chaser of one of the plots from exercising his right of carriageway by motor car (AtU- 
Gen. V. Hodgson, [1922] 2 Ch. 429 ; 87 J. P. 121 ; 36 Digest 250, 30). 

Byelaws as to An authority was empowered by a local Act to make byelaws and regulations 
foreshore. with reference to the sea beach and foreshore in the district, which were vested in 
them for the purpose of public walks and pleasure grounds. After the passing of 
the local Act, a part of the foreshore was converted into an esplanade. The authorily 
made a byelaw prohibiting the sale of any goods on any part of the sea beach, fore- 
shore, or esplanade, except by the direction of the authority : — Held, that the byelaw 
was not unreasonable or ultra vires (Gray v. Sylvester) (1897), 61 J. P. 807 ; 46 W. R. 
63 ; 38 Digest 165, 105). See also Llandudno U. D. G. v. Woods, [1899] 2 Ch. 705; 
63 J. P. 775 ; 44 Digest 77, 575. 

By a local Act a coiporation was empowered to make byelaws for (inter alia) 
regulating the selling and hawking of any article ... on the beach and foreshore, 
and No. 3 of such byelaws provided that ‘‘ a person shall not on the said beach or 
foreshore sell or hawk, or offer, or expose for sale any article . . . except in pur- 
suance of an agreement with the corporation . . It was held that the bydaw 
was unreasonable and bad on the ground that it gave the corporation power to make 
any agreement they chose without regard to the question of its reasonableness or 
unreasonableness, and that it reserved to them a right to refuse to give a lic^oe 
to any particular person (Parker v. Bournemouth (Mayor, etc. of) (1902), 66 J. P. 
440 ; 86 L. T. 449 ; 38 Digest 165, 107). See also Moorman v. Tordqff (1908), 72 
J. P.142; 98L. T. 416; 38 Digest 160, 72. 

The respmidents’ local Act empowered them to make byelaws for prohibiting or 
regulating the erection on the foreshore, sands or wastes, of any booth or other 
erection, which in their opinion might be a cause of danger, obstruction, nuisance, 
or annoyance, and generally for regulating the user of the foreshore, sands and 
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wastes. They made a byelaw in 1888 forbidding the erection of any booth or Note tO 
other erection on the foreshore, sands or wastes, provided that the prohibition Section 164* 

should not apply in any case where the respondents granted permission for the 

erection, and in 1900 they made an additional byelaw that no person should on 
any part of the foreshore sell or offer for sale any commodity except on such part 
of the foreshore as they should by notice appoint for the purpose. The appellant 
erected without permission a certain structure (a coffee van) which the justices 
found to be an erection within the byelaw of 1888, and they convicted the appellant. 

A Divisional Court held (distinguishing the Boiirnemo^dh Case, supra) that the 
byelaw was valid,- as the local Act gave power to the respondents to say that any 
booth or erection was prim a facie a cause of danger, obstruction, nuisance or annoy- 
ance, and the byelaw was not rendered invalid by the fact that the respondents 
had reserved to themselves a power to grant permission in particular cases ( Williams 
V. Weston-super-Mare U. D, C. (No. 1) (1907), 72 J. P. 54 ; 38 Digest 160, 75). The 
appellant then brought an action against the respondents in the Chancery Division, 
alleging a customary right exercised for sixty years to sell from a stall or otherwise 
on the foreshore, and claimed (a) a declaration that the said byelaws were ultra 
inres and void ; (b) a declaration that his coffee van was not an “ erection ” within 
the meaning of the byelaw of 1889 ; and (c) an injunction to restrain the respondents 
from interfering with his selling from his coffee van on the foreshore. The court 
followed the decision of the Divisional Court on the points decided by them and also 
declined (following Grand Junctimi Waterworks Co. v. Hampton U. JD. C., [1898] 

2 Ch. 331 ; 62 J. P. 566 ; 28 Digest 370, 54) to make a declaratory order under 
Order XXV,, r. 5, with regard to the byelaw of 1900 (Williams v. Weston-super-Mare 

U. B. G. (No. 2) (1910), 74 J. P. 370 ; 103 L. T. 9 ; 38 Digest 160, 76). 

Under the Hastings Improvement Act, 1885, the corporation may make byelaws 
* for the preservation of order and good conduct among persons frequenting the 
parades, stade, foreshore, and sands,’’ and they accordingly made a byelaw, which 
was approved by the L. G. B., that no person should deliver an address on any 
part of the parades, stade, foreshore, or sands, except on such portions thereof as 
the corporation might by notice appoint for the purpose. The corporation by 
notice from time to time appointed certain portions of the stade as places at which 
addresses might be delivered, but these notices were not submitted to the L. G. B. 
for approval The appellant, a member of the Salvation Army, conducted a religious 
service and delivered an address on a portion of the stade which was not one of the 
places so appointed, and was convicted of contravening the byelaw. It was held, 
that as the power to fix the places at which addresses nught be delivered was set 
out in the byelaw it was not necessary to submit the notices to the L. G. B. for 
approval, and that the byelaw was valid, and therefore the conviction must be 
affirmed (She v. Meadows (1911), 75 J. P. 246 ; 105 L. T. 127 ; 38 Digest 161, 77). 

Under the Eamsgate Corporation Act, 1900, the corporation “ may make and 
enforce byelaws for the prevention of danger obstruction nuisance or annoyance 
to persons using the seashore ... for regulating the selling and hawking of any 
article commodity or thing on the seashore . . . ,” and they made a byelaw that 
“ where any part or parts of the seashore has, or have, by notices affixed in con- 
spicuous positions on the seashore, been set apart by the corporation for the hawking 
of such articles commodities or things as may be specified in the notices, no person 
shall hawk any article, commodity or thing so specified on any other part of the 
seashore.” Notices were put up setting apart a portion of the seashore for the 
hawking of certain articles and forbidding the hawking of them on any other portion 
The corporation had let spaces for the erection of stalls on that portion of the sea- 
shore where hawking was prohibited. It was held that the byelaw was valid (Cassell 

V. Jmes (1913), 77 J. P. 197 ; 108 L. T. 806 ; 38 Digest 160, 73). 

As to byelaws regulating bathing from the foreshore, see McGregor v. Disselduff, 
p. 1094, ante. 

An authority can now obtain powers to make byelaws as to the seashore and also 
as to promenades by procuring an order from the Home Secretaiy putting ss. 82, 83 
of the P. H. A., 1907, post, pp, 5059 — 60, in force in their district. 

165. Any urban authority may from time to time provide such Urban ^ 
docks as they consider necessary, and cause them to be fixed on or ^^thonty 
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Section 165, against any public building, or, -with the consent of the owner or occupier, 
a ~r^d against any private building the situation of which may be con- 

clocks, venient for that purpose, and may cause the dials thereof to be lighted 
at night, and may from time to time alter and remove any such clocks 
to such other like situation as they may consider expedient. 

The provision in the text does not empower the urban authority to repair, etc. 
qiocks not provided by themselves and not transferred to them, such as the clock of 
a" parish church. The P. H, A., 1890, s. 46, post, p, 4819 (now of general application), 
extends this section so as to enable an authority to pay the reasonable cost of 
repairing, maintaining, winding up, and lighting any public clock within their 
district though not vested in them. 

The provision in the Act of 1890, referred to above, enables an authority to incur 
expense in repairing, winding, etc. the clock in a church tower. If it is desired to 
place a n&u) clock in a church tower, a necessary preliminary would seem to be the 
obtaining of a faculty from an ecclesiastical court. 

The M. of H. are willing to sanction loans for the provision of public clocks by 
authorities, and to allow a term of ten years for repayment. 

It win be observed that the section does not authorise the provision of a tower 
to contain a clock. In a case in which an urban council applied to the L. G. B. 
for sanction to a loan for the erection of an ornate tower with a clock at the summit, 
the Board considered that they were precluded from acceding to the application so 
far as the tower was concerned. It would seem, however, that the word “ clock ” 
must be regarded as including a case, and also some sort of support, and the Board 
raised no objection when the structure proposed was unpretentious and distinctly 
required for the purposes of the clock- view of the M. of E. is probably similar. 
Apart from the powers of s. 165, supra, public clocks are sometimes provided under 
the Public Libraries Acts, the Municipal Corporations Act, 1882, and other Acts as 
part of a building erected under such Acts. 

Under the P. H. A., 1890, s. 42, post, p- 4817 (now of general application), the 
authority may authorise the erection of a clock tower in any street or pubHo place, 
and may maintain the same, and may also maintain a tower already erected. 

It is not altogether clear that a parish council could legally incur expense in 
relation to a public clock even if it were transferred to them under the L. G. A., 
1894, s. 8 (1) (h), post, p. 4896, or the L. G. A., 1933, s. 268, ante, p. 1148. The 
L. G. B. generally advised action by the rural district council under s. 165, sup^a, 
as extended by s. 46 of the Act of 1890, after obtaining from the Board an order 
conferring upon them the necessaiy urban powers. Such orders usually provide 
that the expenses shall be chargeable as special expenses to the parish concerned, 
but even so the council may contribute towards such expenses as part of their 
general expenses under s. 190 (4), L. G. A., 1933, ante, p. 1018. The actual main- 
tenance of the clock can be delegated to the parish council. 

* o ^ Hi Hi Hi * 
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Incorporation 
of certain 
provisions of 
10 & 11 Viet, 
c. 89. 


171. The provisions of the Town Police Clauses Act, 1847 (a), with 
respect to the following matters, (namely), 

(1) With respect to obstructions and nuisances in the streets (b) ; and 

(2) With respect to fires (c) ; and 

(3) With respect to places of public resort (d) ; and 

(4) With respect to hackney carriages (e) ; and 

(5) With respect to public bathing {]) ; 

shall, for the purpose of regulating such matters in urban districts {g), be 
incorporated with this Act. 

The expression iu the provisions so incorporated “ the superintendent 
constable,’ ’.and the expression “ any constable or other officer appointed 
by virtue of this or the special Act,” shall, for the purposes of this Act, 
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respectively include any superintendefit of police, and any constable or Section 171. 

officer of police acting for or in the district of any urban authority Qi ) ; 

and the expression “ within the prescribed distance ” (i) shall for the 
purposes of this Act mean within any urban district. 

Notwithstanding anything in the provisions so incorporated (fc), a 
licence granted to the driver of any hackney carriage in pursuance 
thereof shall be in force for one year only from the date of the licence, 
or until the next general licensing meeting where a day for such meeting 
is appointed. 

(a) Tiiat is. Town Police Clauses Act, 1847, ante, p. 4222. In order to understand Incorporated 
the incorporated clauses attention should he paid to other clauses in the Act, and provisions, 
consequently such as appean to be requisite are printed, ante, p. 4222, in addition to 
the clauses actually incorporated. The sections dealing with the various matters 
specified in s. 171 are referred to in the following notes. The notes to the several 
sections, ante, pp. 4222 et seq., should also be referred to. 

In B. V. Hastings JJ., Ex parte Mitchell (1925), 89 J. P. N. 86, it was held following 
B. V. Smith (1873), L. R. 8 Q. B. 146 ; 37 J. P. 214 ; 42 Digest 766, 1925, that the 
effect of this section was as if the w’ords of the Act of 1847 had been repeated in this 
Act and accordingly an offence under one of the incorporated provisions was an offence 
under this Act. Service of a summons for an offence under s. 47 the Act of 1847, 
ante, p. 4241, is therefore good if made in compliance with s. 267 of this Act, post, 
p, 4495 ; see also note {h), post, p. 4460. 

(5) See ss. 21 — 29 of the Act of 1847, ante, pp. 4224—4233. The provisions refer Obstructions, 
more to police control than to the actual powers of local authorities, and some of the etc. in 
offences mentioned therein are also dealt with in the Blghway Act, 1835, s. 72 streets. 

(9 Halsbury’s Statutes 86). See also the provisions of ss. 3, 79 — 81 of the P. H. A., 

1907, post, pp. 5037, 5055—58. 

(c) The original effect of this provision was to incorporate ss. 30 — 33 of the Act Fires, 
of 1847 {ante, p. 4233, and 13 Halsbury’s Statutes 603, 604). But by s. 30 and Sched. 

m., Pt. I., of the Mre Brigades Act, 1938 (31 Halsbury’s Statutes 602, 604), this 
paragraph is repealed as from July 29th, 1938, in so far as it incorporates s. 32 ; 
and by ibid., Sched. III., Pt. II., it is repealed as from July 29th, 19i9, in so far as 
it incorporates s. 33. The urban authority derive from thfe paragraph their powers 
for the extinction of fires, the establishment of fire brigades, the erection of fire- 
engine stations, etc. Their duty in connection with the provision of an adequate 
water supply for fire extinction is now laid down in s. 2 of the Fire Brigades Act, 1938 
(31 Halsbury’s Statutes 588). As to pensions for professional firemen, see the Fire 
Brigade Pensions Act, 1925, Vol. V., post. Under s. 13 (4), Finance Act, 1920 (16 
Halsbury’s Statutes 853), motor fire engines are exempt from licence duties. 

The !l^yal Commission on Fire Brigades and Fire Prevention in their report of 
July 20th, 1923, discussed the whole subject and made many recommendations. 

A summary is given in Local Government, 1924,” pp. 150 seq. The recom- 
mendations have largely been incorporated into the Act of 1938. 

(d) See ss. 34 — 36 of the Act of 1847, ante, pp. 4235, 4236. See also s. 164 of the Plac^ of 

present Aot; ante, p. 4451. public resort. 

(e) See ss. 37 — 68 of the Act of 1847, anie, pp. 4236 — 4246. These provisions Hackney 
have been extended and applied to omnibuses, stage coaches, etc., by Town Police carriages. 
Clauses Act, 1889, which is also set out, post, p. 4784. By s. 2 of that Act, it is to 

be deemed to be incorporated with the P. H. A,, 1875, by the provisions in the text. 

It will be seen that the incorporated clauses enable byelaws to be made in respect 
of hackney carriages ; and the M. of H. have model byelaws on this subject. For 
decisions upon such byelaws, see notes to s. 68 of the Act of 1847, ante, p. 4246. 

See also note (gr), infra. 

(/) The words in italics were repealed by the P. H. A., 1936, s. 346 (1), Sched. IH., Public 
Pt. L, ante, pp. 720, 728. See ibid., s. 231, ante, p. 495. bathing. 

ig) It will be observed that this section applies to urban districts only. If, Rural 
however, a rural council are o^ opinion that the provisions, or some of them, should distancts. 
be put in force in their district or certain parishes therein, they may apply to the 
M. of H. for an order for the purpose under s. 276, post, p. 4502 ; or, the application 
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Note to may be made by ratepayers whose united hereditaments represent at least one- 
Section 171* tenth of the rateable value of the district or parish, by the county council or by a 

parish council. See the L. G. A., 1894, s. 25 (7), popt, p. 4907. A copy of the resolution 

authorising the application should be forward^ by the clerk, together with a short 
statement of grounds. 

If the application relates to “ obstructions, etc., in streets ” such as are dealt with 
in s. 28 of the Act of 1847, ante, p. 4226, the precise paragraphs of that section which 
are required should be specified, and in this connection the council might ascertain 
whether the oSences in question are not already adequately dealt with by the 
Highway Act, 1835, s. 72 (9 Halsbury’s Statutes 86), which is in force in rural as 
well as urban districts. See also note (5), above. 

If the application relates to “ hackney carriages,” it should be stated whether it 
is desired to regulate omnibuses also (see note (e), ante, p. 4459). So long as a rural 
district is not subject to an urban powers order hackney carriages are apparently 
not subject to any regulation. It should be noted, however, that a Departmental 
Committee on the Licensing and Begulation of Public Service Vehicles in their First 
Interim Eeport dated May 28th, 1925, recommended that the licensing authorities 
should be county councils and county borough councils, the councils of those non- 
county boroughs and urban districts which had a population at the last census of 
20,000 or upwards, and of those rural districts which had a similar population and 
already possess licensing powers. These views now influence the M. of H. in dealing 
with appllcations^f this character from rural district councils. It is interesting to 
observe that if fuU effect were given to the Committee’s recommendations the 
number of licensing authorities outside the Metropolitan Police District would be 
reduced to 302, The M. of H. would not grant the powers to a rural district council 
within the Metropolitan Police District however populous. 

Who may (h) By s. 28 of the Town Police Clauses Act, 1847, ante, p. 4226, everyone who, 
prosecute. to the aimoyance and danger of the passengers, wantonly throws stones is liable to 
a penalty. By s. 171, supra, the provisions of the Town Police Clauses Act, 1847, 
with respect to the above, are incorporated “ for the purpose of regulating such 
matters in urban districts.” It is provided by s. 253, post, p. 4482, that “ proceedings 
for the recovery of any penalty under this Act shall not, except as in this Act is 
expressly provided, be had or taken by any person other than a party aggrieved, or 
by the local authority of the district in which the offence is committed ” ; — Held, 
that the district superintendent of police could lay an information under s. 28 of the 
Town Police Clauses Act, 1847, although not the party aggrieved nor authorised by 
the local authority {Johson v. Henderson (1900), 64 J. P. 425 ; 82 L. T, 260 ; 38 
Digest 170, 1B9). That case was not followed in Sheffield Corpn, v. Kitson, [1929] 
2 K. B. 322 ; 93 J. P. 135 ; 27 L. G. R. 533 ; Digest Supp., where it was held that 
proceedings for plying for hire with an omnibus without a licence can only be instituted 
in accordance with s. 253, post, and that a director of a rival omnibus company is not; 
a “ person aggrieved ” within that section. Lord EDbwabt, C.J., in the SheffiM 
Case pointed out that the part of the Act of 1847 dealing with the recovery of 
penalties is not incorporated in this Act and that this part was doubtless omitted 
because of the provisions of s. 253, post It would seem, therefore, safer not to 
rely upon Johson v. Henderson, supra, but in all cases of offences under the incor- 
porated provisions of the Act of 1847 to institute proceedings in accordance with 
s. 253, post. See also s. 253 and notes thereto, post, p. 4482. 

“ Prescribed {%) The last interpretation removed a difficulty which was often felt in respect 
distance.” of “ the prescribed distance,” and prevents the inconvenience resulting from the 
contiguily of local districts. 

Drivers’ (A:) This enactment removed an impression which once prevailed, though 

licences. whether correctly or not may be doubted, that though the owner of a carriage was 
to be licensed for a year only, a driver when once licensed retained his licence during 
the rest of his life. 


autihSit urban authority (a) may license (b) the poprietors drivers 

may mate and conductors of horses ponies mules or asses standing for hire within 
tyehws for the district in like manner and with the like incidents and consequeno® 
h^^boats, ^ proprietors and drivers of hackney carriages (c), and 

etft {or hire.’ may make byelaws (d) for regulating stands and fixing rates of hire, and 
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as to the qualification of such drivers and conductors, and for securing 
their good and orderly conduct while in charge. 

Any urban authority (a) may also license (h) the proprietors of pleasure 
boats and vessels (e), and the boatmen or other persons in charge 
thereof, and may make byelaws {e) for regulating the numbering and 
naming of such boats and vessels, and the number of persons to be 
carried therein, and the mooring places for the same, and for fixing 
rates of hire, and the qualification of such boatmen or other persons in 
charge, and for securing their good and orderly conduct while in charge. 

(a) The section now applies to rural authorities also, a general order having been 
made to that effect (Rural District Councils (Urban Powers) Order, 1931 (S. R, & 0., 
1931, No. 580)). 

(b) Refusal of a licence is appealable to Quarter Sessions : see s. 7 of the P. H. A. A. 
Act, 1890, postf p. 4804, and B. v. Essex JJ., Ex parte Barking Z7. D. 0., ibid, 

(c) See previous section and note (e) thereto. Having regard to ss. 39 and 46 of 
the Town Police Clauses Act, 1847, ante, pp. 4238, 4240, which is applied to these 
licences by the provision in the text, it is suggested that for such licences fees may 
be charged not exceeding the fees authorised by those sections. 

(d) As to the making, confirming, and publishing of byelaws, see Pt. XII. of the 

L. G. A., 1933, ante, p. 1093, and as to the enforcing of them, see s. 251, post, p. 4481, 

Model byelaws under this section have been issued by the L. G. B. and from the 

M. of H. 

(e) As to boats on lakes or waters in any park or pleasure ground provided by the 
lo(^ authority, see the P. H. A., 1890, s. 44 (2),posi, p,4819. Model byelaws have also 
been issued with reference to pleasure boats and vessels. 

The vessels referred to in the text appear to be vessels used for pleasure, e,g., 
yachts, and thus a ferry would not ordinarily come under the section, but there 
seems to be no authoritative decision as to the meaning of the expression “ pleasure 
boats and vessels as used in this Act. 

This section does not authorise the licensing of boats or the making of a byelaw 
that proprietors of boats (not themselves acting as boatmen) must take out a licence : 
a byelaw requiring it, therefore, is ultra vires and bad, and an information pur- 
porting to be laid 'under such a byelaw was held to have been rightly dismissed 
{Byrne v. Brown (1893), 57 J. P. N, 741). A similar decision was arrived at under 
the words of a local Act in Londonderry Harbour Commissioners v. I/mdonderry 
Bridge Commissioners, [1894] 2 I. R. 384. Now, however, as to the licensing of 
boats, see s. 94 of the P. H. A., 1907, post, p. 5064, which may be put in force in any 
district by an order of the M. of H. Vessels licensed (more properly, certificated) by 
the Board of Trade under the Merchant Shipping Acts are excepted from the require- 
ment of a licence under that section, but not apparently from byelaws under this 
section, if in fact they are also “ pleasure boats.” 

PART V. 

GENERAL PROVISIONS 

* :ic * * * * 

Arbitration (a). 

179. In case of dispute as to the amount of any compensation (&) 
to be made under the provisions of this Act (except where the mode of 
determining the same is specially provided for (c) ), and in case of any 
matter which by this Act is authorised or directed to be settled by 
arbitration (d), then, unless both parties concur in the appointment of a 
single arbitrator (e), each party shall appoint an arbitrator to whom the 
matter shall be referred (/). 

This section has been repealed by P. H. A., 1936, s. 346 (1), Sched. HE., Pt. I. (2), 
ante, pp. 720, 728, except so far as may be material for the purposes of any un- 
repealed enactment in this Act or any Act directed to be construed herewith. 
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(a) The Arbitration Act, 1889, s. 24, provides that that Act — q.v, as amended, 
post, p. 4793 — shall apply to every arbitration under any Act passed before or after 
its commencement as if the arbitration were pursuant to a submission, except in 
so far as it is inconsistent with the Act regulating the arbitration or with any rules 
or procedure authorised or recognised thereby. While, therefore, the Arbitration 
Act, 1889, will not repeal any of the provisions of this or the following sections, it 
will apply, in so far as it is not inconsistent, to arbitrations under this Act. 

When a dispute as to compensation arises out of the compulsory acquisition of 
land, ix. land or water, or any interest in land or water, or any easement or right in, 
to, or over land or water, the provisions of the Acquisition of Land (Assessment of 
Compensation) Act, 1919, post, p. 5213, must now be consulted. As to the applica- 
tion of this Act to a claim for compensation in respect of the laying of a sewer in 
private land, see Thurrock Grays ard Tilhury Joint Sewerage Board v. Thames Land 
Co. (1925), 90 J. P. 1 ; 23 L. G. R. 648 ; Digest Supp. 

(1) It was formerly held that there must be a dispute only as to the amount of 
compensation and not as to the liability to pay it, and that a mere denial of liability 
by ^e authority was enough to suspend the right to proceed by way of arbitration 
{E. V. Burslem L. B, (1859), 28 L. J. Q. B. 345 ; Be Bradby <Ss Southampton L. B. (1856), 
4 E. & B. 1014 ; 19 J. P. 644 ; 38 Digest 174, 167. And see E. v. Metropolitan 
Qommissioneirs of Sewers (1853), 1 E. & B. 694 ; 17 J. P. 264). These cases, how- 
ever, were' considered in Brierhy Rill L. B. v. Pearsall (1884), 9 App, Cas. 595 ; 
49 J. P. 84 ; 11 Digest 292, 2209, where it was decided that a person who claims 
compensation for damage sustained by reason of the exercise of powers given by 
the Act, is entitled under s. 308,poaf, p. 4516, to have the amount of compensation 
determined by arbitration in manner provided by the Act, even though a dispute 
exists as to the liability of those from whom he seeks to recover compensation ; and 
that the prior determination of that question of liability is not a conation precedent 
to the claimant's right to go to arbitration in order to obtain an award as to the 
fact of damage and the amount of compensation. This decision renders it unneces- 
sary to do more than mention Burgess v. Northwich L. B. (1877), 37 L. T. 355 j 
(reported on another point, in (1880), 6 Q. B. D. 264 ; 45 J. P. 256 ; 26 Digest 335, 
661, and Vttley v. Todmorden L. B. (1874), 39 J. P. 56 ; 44 L. J. C. P. 19). In the 
former a motion for a rule nisi to set aside an award on the ground that there was 
a dispute as to liability was dismissed, and in the latter an action was brought on 
an award when the liability was disputed. 

(c) See, for example, s. 308, post, p. 4515, when the dispute may be referred to a 
court of summaiy jurisdiction. 

(d) See s. 150, ante, and ss, 308, 328, post, pp. 4515, 4520. 

(c) The Arbitration Act, 1889, s. 5, post, p. 4789, enables the court to appoint an 
arbitrator where a submission provides for reference to a single arbitrator “ and all 
parties do not after differences have arisen concur in the appointment of an arbi- 
trator.” A contract between an authority and a contractor provided for the reference 
of differences to a single arbitrator. A difference having arisen, the contractor made 
proposals to the authority for the selection of an arbitrator, but they would not 
proceed with such selection. Thereupon the contractor served the authority with 
written notice “ to concur in the appointment of a sole arbitrator in the matter.” 
It was held that the notice given was a sufficient notice within s. 5 {Inrc Byre ard 
Leicester {Corporation of), [1892] 1 Q. B. 136 ; 56 J. P. 228 ; 2 Digest 408, 629). It 
may be stated as a general rule that, where the conditions exist under which the 
section is applicable, the court or judge has no discretion to refuse to appoint an 
arbitrator {iMd.), 

(/) See, however, s. 181, post, p. 4467, as to referring small claims to a court of 
summary jurisdiction. 

180 . With respect to arbitratioifs under this Act (a), the following 
regulations shall be observed ; (that is to say,) 

(1) Every appointment of an arbitrator under this Act when made 
on behalf of the local authority shall be under their common 
seal, and on behalf of any other party under his hand, or if 
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such party be a corporation aggregate under their common Section 180. 
seal {b) : . 

(2) Every such appointment shall be dehvered to the arbitrators, 
and shall be deemed a submission to arbitration by the parties 
making the same (c) : 

(8) After the making of any such appointment the same shall not be 
revoked without the consent of both parties, nor shall the 
death of either party operate as a revocation (d) : 

(4) If for the space of fourteen days after any matter by this Act 

authorised or directed to be settled by arbitration has arisen, 
and notice in writing (e) by one party who has duly appointed 
an arbitrator has been given to the other party, stating the 
matter to be referred, and accompanied by a copy of such 
appointment, the party to whom notice is given fails to appoint 
an arbitrator, the arbitrator appointed by the party giving the 
notice shall be deemed to be appointed by and shall act on 
behalf of both parties : 

(5) If before the determination of any matter so referred any 

arbitrator dies or refuses or becomes incapable to act, the 
party by whom such arbitrator was appointed may appoint in 
writing another person in his stead ; and if such party fails 
so to do for the space of seven days after notice in writing (e) 
from the other party in that behalf, the remaining arbitrator 
may proceed ex parte ; and every arbitrator so appointed shall 
have the same powers and authorities as were vested in the 
arbitrator in whose stead the appointment is made : 

(6) If a single arbitrator dies or becomes incapable to act before the 

making of his award, or fails to make his award within twenty- 
one days after his appointment, or within such extended time, 
if any, as may have been duly appointed by him for that 
purpose (/ ), the matters referred to him shall be again referred 
to arbitration under the provisions of this Act, as if no former 
reference had been made : 

(7) Where there is more than one arbitrator, the arbitrators shall, 

before they enter on the reference, appoint (g) by writing 
under their hands an umpire, and if the person appointed to 
be umpire dies or becomes incapable to act, the arbitrators 
shall forthwith appoint another person in his stead ; and if the 
arbitrators neglect or refuse to appoint an umpire for seven 
days after being requested so to do by any party to the arbi- 
tration, the Local Government Board shall, on the application 
of any such party, appoint an umpire Qi) : 

(8) If the arbitrators fail to make their award within twenty-one days 

after the day on which the last of them was appointed, or 
within such extended time (if any) as may have been duly 
appointed by them for that purpose, the matters referred shall 
be deternoined by the umpire (i) : 

(9) The time for making an award by arbitrators under this Act shall 

not in any case be extended beyond the period of two months 
from the date of the submission, and the time for making an 
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a-ward by an umpire under this Act shall not in any case be 
extended beyond the period of two months from the date of 
the reference of the matters to him {h ) : 

(10) Before any arbitrator or umpire enters on a reference under this 
Act he shall make and subscribe the following declaration 
before a justice of the peace ; (that is to say,) 

'' 1 A, B. do solemnly and sincerely declare that I will faith- 
fully and honestly, and to the best of my skill and ability, hear 
and determine the matters referred to me under the Public 
Health Act, 1875. 

A. Br [1). 

(11) Such declaration shall be annexed to the award when made; 
and any arbitrator or umpire who wilfully acts contrary to such 
declaration shall be guilty of a misdemeanor (Z) : 

(12) Any arbitrator arbitrators or umpire appointed by virtue of 
this Act may require the production of such documents in the 
possession or power of either party as they or he may think 
necessary for determining the matters referred (w), and may 
examine the parties or their witnesses on oath : 

(13) The costs of and consequent upon the reference shall be in 
the discretion of the arbitrator or arbitrators, or (in case the 
matters referred are determined by an umpire) of the umpire (n) : 

(14) Any submission to arbitration under the provisions of this Act 
may be made a rule of any of the superior courts, on the 
application of any party thereto (o) : 

(15) The award (p) of arbitrators or of an umpire under this Act shall 
be final and binding on all parties to the reference (g). 

This section has been repealed by the P. H. A., 1936, s. 346 (1), Sched. HI., 
Pt. I. (2), ante, pp. 720, 728, except so far as may be material for the purposes of 
any unrepealed enactment in this Act or any Act directed to be construed herewith. 

(«) When land was taken compulsorily by a council under the powers of the Lands 
Clauses Consolidation Acts, incorporated by s. 176 (now repealed), and an arbitration 
took place to determine the amount of compensation to be paid to its owner, the 
procedure with regard to such arbitration and the right to coats were formerly whoUy 
governed by the provisions of those Acts, and not by this section {Ex parte Rayner 
(1878), 3 Q. B. D. 446 ; 42 J. P. 807), but see now the Acquisition of Land (Assess- 
ment of Compensation) Act, 1^19, post, p. 5213. Moreover, some arbitrations which 
were formerly “ xmder this Act,” i.e. the P. H. Act, 1875, will now be governed by the 
above mentioned Act of 1919, e,g,, an arbitration to assess the compensation for the 
laying of a sewer is now governed by the last-mentioned Act {Thurrock Grays and 
TiVmry Joint Sewerage Board v. Timms Land Co. (1926), 90 J. P. 1 ; 23 L. G. R. 
648 ; Digest Supp.). 

(5) Where a claimant agreed with a waterworks company that a person nominated 
by two others should be appointed arbitrator, and such person being so appointed 
awarded to the claimant a sum exceeding £50, the Court of Exchequer held that the 
latter was entitled to the costs of the arbitration, although the statutory preliminaries 
to a reference under the Lands Clauses Consolidation Acts had not in all respects 
been complied with {Martin v. Leicester Waierworks Go. (1858), 27 L. J. Ex. 432; 
see also CoUins v, Sov^ Staffordshire Bail. Co. (1851), 7 Exch. 5 ; 13 Digest 393, 1180). 
But where, in an arbitration under this Act, one arbitrator was appointed by the 
local authority under their seal and another by the claimant, but not in writing 
under his hand, and the arbitrators appointed an umpire, who made an award in 
favour of the claimant, it was held that, the provisions of the statute not having 
been complied with, the appointment of the arbitrators, and consequently their 
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appointment of the umpire and his award were invalid, and that neither the original 
submission, nor the appointment of the umpire, nor the award could be made an 
order of court {Re Gifford and Bury {Town Council of) (1888), 20 Q. B. D. 368 ; 62 
J. P. 119 ; 38 Digest 174, 164). 

(c) See notes to s. 303 of the P. H. A., 1936, aniCt p. 635. 

{d) As one of the parties is a corporate body, the phraseology is not quite happy* 
Under the P. H. A,, 1848, s. 123, the appointment in the case of a local board was 
signed by five members of the board, and as one of them might die, the legislature 
provided thus against the presumed consequence of his death. No such contingency 
can now arise with reference to the local authority. 

(e) See notes to P. H. A., 1936, s. 303, ante, p. 635, as to when an appointment is 
deemed to be made ; and see ss. 266, 2^1, post, pp. 4494, 4495, as to the authentication 


and service of notices. 

A frontager disputed an apportionment under s. 150, ante, p. 4388, whereupon the 
local authority appointed an arbitrator and gave notice of such appointment to the 
frontager. The frontager, without appointing an arbitrator, withdrew his notice 
disputing the apportionment within fourteen days, and the authority’s arbitrator 
continued the reference, acting as sole arbitrator. It was held that the award was 
a nuUity, as the arbitrator had no power to act as sole arbitrator. The frontager 
being entitled to withdraw his notice disputing the apportionment within the fourteen 
days, and having done so, there was no submission to arbitration {Re Stoker and 
Morpeth Corporation, [1915] 2 K. B. 511 ; 79 J. P. 201 ; 26 Digest 531, 2301). 

if) As to extending the time, see sub-s. (8), and note (t), thereto. 


{g) In Holdsworth v. Barsham (1862), 2 B. & S. 480 ; 31 L. J. Q. B. 145, the arbi- 
trators appointed an umpire before entering on the reference, but after the twenty- 
one days within which they ought by the P. H. A., 1848, s. 126, to have made their 
award, and it was held that such appointment was not too late. In the same case 
in the Exchequer Chamber {suh nom. EoUmorth v. Wilson (1863), 4 B. & S. 1 ; 
32 L. J. Q. B. 289 ; 38 Digest 174, 165), it was held that the power to appoint an 
umpire continued until the expiration of the time within which they might have 
made their award (in this Act two months : see sub-s. (9) ). 

If the arbitrators cannot agree upon an umpire, there is no objection to their 
selecting by lot one of two persons, each of whom they both admit to be a fit person 
{Re Hopper (1867), L. R. 2 Q. B. 367 ; 31 J. P. 182 ; 2 Digest 320, 61). They must 
not, however, toss up to decide which of them shall nominate an umpire, nor must 
they select by lot one of two persons, each of whom is known only to one of them 
(Pescod V. Pescod (1887), 68 L. T. 76 ; 2 Digest 405, 610). The arbitrators ought to 
meet for the selection of an umpire ; but having selected one, they need not sign 
his appointment in the presence of each other {Re Hopper, supra). His appoint- 
ment need not be stamped unless it be by deed {RoutUdge v. Thornton (1812), 4 
Taunt. 704 ; 2 Digest 404, 598). 

{h) The Minister of Health must make the appointment ; and, though no time is 
specified, he must do so within a reasonable time. The application must be made 
by one of the parties, and should be accompanied by copies of the appointments of 
the arbitrators and of the request to them to appoint an umpire. Some evidence 
may also be required by the hCnistry of the failure of the arbitrators to comply with 
the request. The Minister refuses to act upon an application from the arbitrators 
or one of them. 

The arbitrators cannot appoint an umpire after the expiration of the seven days 
mentioned in the sub-section. 

It is advisable that the request to them to appoint should be in writing. 

Where no request to the arbitrators to appoint an umpire was made within the 
period (two months from date of submission) during which they could make an award, 
the L. G. B. held that the arbitrators were not at the time of the request l^ally in 
a position to make an appointment, and that no such neglect or refusal to appoint 
was then possible on their part as would enable the Board to appoint. Under such 
circumstances proceedings should be begun de novo. 

(i) The authority of the umpire commences at the end of the twenty-one days, 
or of the extended time, in the case of a failure to make the award. This is important, 
for it has been a common practice for umpires to calculate the time from the date 
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of their receiving notice of the fact that the arbitrators have failed to award : see 
Skerratt Y, North Staff. Bail. Co. (1848), 17 L. J. Ch. 161 ; 11 Digest 191, 708. As 
to the right of a party to be heard by the umpire, see Be Maiinder (1883), 49 L. T. 
535 ; 2 Digest 440, 903. It is usual to arrange for the umpire to sit with arbitrators 
to avoid the cost of a rehearing if they fail to agree. 

Although no original limit of time is specially mentioned in the text within which 
an umpire must make his award, yet by analogy to the original limit fixed in the 
case of arbitrators, an original limit of twenty-one days from the date of the reference 
to him must be inferred to have been fixed in the case of an umpire, which under 
sub-s. (9) may not be extended beyond two months. Two arbitrators, appointed 
under the Act, met on January 3rd and extended the time for making their award 
till Eebruary 20th. On January 10th they appointed an umpire. On Eebruary 1st 
the arbitrators and umpire met and were attended by the parties, but one of the 
arbitrators retired and refused to proceed any further, and the meeting was adjourned 
sine die. On April 19th the umpire made his award. It was held that the award 
was made too late and must be set aside. It was also held that the date from which 
the twenty-one days must be reckoned was February 1st, when the arbitrators 
finally disagreed, and not February 20th, when their powers expired {Be Yeadm 
L. B. and Yeadon Waterworks Go. (1889), 41 Ch. D. 52; 38 Digest 175 
171). 

(k) A reference to arbitration under the Lands Clauses Acts was held to be subject 
to the provisions of the Common Law Procedure Act, 1854 (13 Halsbury’s Statutes 
175), with respect to referring back an award to the arbitrator, and to enlarging the 
time by the court notwithstanding the expiration of the time within which the 
award should have been made (In re Dare VaUey Bail. Co. (1869), 4 Ch. App. 554; 
2 Digest 635, 2617 ; Rhodes v. Airedale Drainage Commissioners (1876), 1 C. P. D. 
402 ; 2 Digest 459, 1061). These cases were followed with reference to an arbitration 
under this section in Warhurton v. Haslingden L. B. (1879), 48 L. J. Q. B. 451 ; 
2 Digest 316, 35, a previous decision in Kelleit v. Tranmere L. B. (1864), 34 L. J. 
Q. B. 87 ; 28 J. P. N. 742 ; 38 Digest 175, 170) being dissented from. It would appear, 
therefore, that, notwithstanding the provisions in the text, the time for making the 
award may be extended beyond the period of two months, as in Be Ward & Secretary 
of State for War (1862), 32 L. J. Q. B. 53 ; 2 Digest 421, 724 ; even when the award 
has been made after the two months has elapsed, as in Lord v. Lee (1868), L. B. 3 Q. B. 
404 ; 2 Digest 421, 728 ; Be Warner and Powell (1866), L. B. 3 Eq. 261 ; 2 Digest 
421, 727 ; May v. Earocmrt (1884), 13 Q. B. D. 688 ; 2 Digest 421, 725. In Be 
Mackenzie and the Ascot Gas Company (1886), 17 Q. B. D. 114, it was held that the 
section could not enlarge the time for making an award under the above section 
beyond the period of two months ; but this case, m which Warhurton v. Haslingden 
L. B. was not cited, has since been overruled in Knowles v. BoUon Corporation, [1900] 
2 Q. B. 253 ; 2 Digest 420, 722, where it was decided by the Court of Appeal that the 
court has power under the Arbitration Act, 1889, s. 9, post, p. 4790, to enlarge the 
time for making an award beyond two months from the date of the submission 
notwithstanding s. 180 (9). So too, under the similar provisions of the Irish Public 
Health Act it has been held that the court can remit an award to the umpire for his 
reconsideration, although the two months have expired (In re Hurley and QmenMown 
U. D. C. (1913), 47 It. L. T. 117). 

(Z) Compare Lands Clauses Consolidation Act, 1845, s. 33, and see the notes 
thereto, ante, p. 4116. An umpire, appointed under this Act, failed to make the 
declaration and annex it to his award. One of the parties, on becoming aware of 
the omission, at once took steps and succeeded in setting aside the award (Ludlow 
Corporation v. Prosser (1906), 70 J. P. 400 ; 38 Digest 175, 175). 

(m) See note as to arbitrator’s powers, ante, pp. 635 — 6. 

(n) See Peake v. FincMey L. B., ante, p. 636. 

The court has no power to compel an arbitrator to submit his costs — i.e., the fees 
payable to him — ^to arbitration. The proper remedy for extortionate charges by an 
arbitrator was (1) to apply to have his award set aside ; or (2) to bring an acticm for 
the recov^ of a pmrtion of the charge ; or (3) to call upon the court to compel him 
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to make Jiis award (WHUngton v. Wrexham Waterw&rhs Co. (1884), 32 W. R. 1000 ; 
2 Digest 425, 763). See also In re Gilbert and Wright, ante, p. 636. Upon taxation 
of the costs of an arbitration as between the parties to the reference, the taxing 
master disallowed £119 of the sum paid to the arbitrators and umpire for their fees 
on the taking up of the award. In an action brought to recover tom the arbitrators 
and umpire the amount so disallowed, it was held that in order to succeed the plain- 
tiffs must show that the fees charged were unreasonable and extortionate ; and, 
further, that the certificate of the taxing master was not evidence that the amounts 
disallowed by him were unreasonably charged [Llandrindod WeUs Water Co. v. 
HawhsUy (1904), 68 J. P. 242 ; 20 T. L. R. 241 ; 2 Digest 428, 787). 

But see now s. 13 of the Arbitration Act, 1934, referred to in the notes, ante, 
pp. 636-7. ' 

(o) That is, of either division of the High Court. The court has the same juris- 
diction with respect to such a rule as in ordinary cases [In re Earjper and G. E. Bail. 
Go. (1875), L. R. 20 Eq. 39 ; 11 Digest 197, 761). The application to make the 
submission a rule of court should be made ex parte (Wood v. Birch, [1889] W. N. 
126 ; Re Lavey and the Railway Passenger's Assurance Co. (1880), 49 L. J. Ch. 568 ; 
43 L. T. 234). 

As to action on the award, see note at ante, p. 637. 

(p) A uniform duty of ten shillings is imposed by the Revenue Act, 1906, s. 9 
(16 Halsbury’s Statutes 735). 

(q) These words are somewhat more emphatic than those used in the Lands 
Gauses Consolidation Act, 1845, ss. 25, 27, 37, ante, pp. 4114, 4117, but the effect 
appears to be the same. For notes on this question generally, see ante, p. 637. 

181 . All questions referable to arbitration under this Act may, when 
the amount in dispute is less than twenty pounds, be determined at the 
option of either party before a court of summary jurisdiction (a), but 
the court may, if it thinks fit, require that any work in respect of which 
the claim of the local authority is made and the particulars of the claim 
be reported on to them by any competent surveyor, not being the 
surveyor of the local authority; and the court may determine the 
amount of costs incurred in that behalf, and by whom such costs or 
any part of them shall be paid (6). 

This section is repealed by the P. H. A., 1936, s. 346 (1), Sched. III., Pt. I. (2)» 
anie, pp. 720, 728, except so far as may be material for the purposes of any un- 
repealed enactment in this Act or any Act directed to be construed herewith. 

(a) See the definition, ante, p. 4345. 

(h) Under the Huddersfield Improvement Act, 1871, which incorporated the Lands 
Clauses Act, power was given to the corporation to lay sewers in lands, making full 
compensation for any damage ; and, where the method of recovering compensation 
was not provided, two justices might hear and determine the same. It was held 
that, though nothing was said about costs, full compensation naturally included the 
costs of applying to the justices [EuMersfield Corporation v. Shaw (1890), 54 J. P. 
724). 
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183 . Any local authority may, by any byelaws made by them under 
this Act, impose on offenders against the same such reasonable penalties 
as they think fit, not exceeding the sum of five pounds for each offence, 
and in the case of a continuing offence {a) a further penalty not 
exceeding forty shillings for each day after written notice of the offence 
from the local authority ; hjii aU such byelaws imposing any penciUy 
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shall be so framed as to allow of the recovery of any sum less than thefuU 
amount of the 'penalty (b). 

Nothing in the provisions of any Act incorporated herewith shall 
authorise the imposition or recovery under any byelaw made in pur- 
suance of such provisions of any greater penalty than the penalties in 
this section specified. 

This and. the three foUovdng sections have been applied to byelaws made by a 
parish council under s. 8 (1) (d) of the L. G. A., 1894, post, p. 4896. 

The section is, however, repealed by the P. H. A., 1936, s. 346 (1), Sched. HE., 
Pt. I. (2), ante, pp. 720, 728, except so far as may be material for the purposes of 
any unrepealed enactment in this Act or any Act directed to be construed herewith. 
For general notes, see ante, pp. 1113 — 15. 

(a) See note (b) on p. 1115, ante. 

(b) The words in italics were repealed by the L. G. A., 1933, s. 307, Sched. XT., 
Pt. I., ante, pp. 1194, 1273. 

184 . Byelaws made by a local authority under this Act shall not 
take effect unless and until they have been submitted to and confirmed 
by the Local Government Board ... (a). 

This section has been repealed by the P. H. A., 1936, s. 346 (1), Sched. III., 
Pt. I. (2), ante, pp. 720, 728, except so far as may be material for the purposes of 
any unrepealed enactment in this Act or any Act directed to be construed herewith. 
As to confirmation of byelaws, see L. G. A., 1933, s. 250, ante, p. 1104. 

For Local Government Board now read Minister of Health. 

(ay The residue of this section was repealed by the L. G. A., 1933, s. 307, Sched. XL, 
Pt. I., ante, pp. 1194, 1273. 

3ic He ii: He He 

188 . The provisions of this Act relating to byelaws shall not apply 
to any regulations which a local authority is by this Act authorised to 
make ; nevertheless, any local authority may cause any regulations 
made by them under this Act to be published in such manner as they 
see fit. 

This section has been repealed by the P. H. A., 1936, s. 346 (1), Sched. IH., 
Pt. I. (2), ante, pp. 720, 728, except so far as may be material for the purposes of 
any unrepealed enactment in this Act or any Act directed to be construed herewith. 
Regulations are not now made under any of the sections of this Act, but are under 
some of the amending Acts, e.g., the P. H. A., 1890, s. 40, etc., post, p. 4815. Some 
regulations, however, require the approval of the M. of H. The Departmental 
Committee on Building Byelaws (see “ Local Government, 1917-1918,’* p. 155), 
recommended that regulations as distinct fi:om byelaws should be abolished in 
matters withiu their' terms of reference. 

PART VI. 

EATING AND BOEEOWING POWERS, ETC. 

He * Hs * He * 

Private Improvement Bate (a). 

213 . Whenever an urban authority (b) have incurred (c) or become 
liable to any expenses which by this Act are or by such authority may 
be declared to be private improvement expenses, such authority may, if 
they think fit, make and levy on the occupier of the premises in respect 
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of which the expenses have been incurred {d), in addition to all other 
rates, a rate or rates to be called private improvement rates, of such 
amount as will be sujB&cient to discharge such expenses, together with 
interest thereon at a rate not exceeding five pounds per centum (dd) per 
annum, in such period not exceeding thirty years as the urban authority 
may in each case determine (e). 

Provided that whenever any premises in respect of which any private 
improvement rate is made become unoccupied before the expiration of 
the period for which the rate was made, or before the same is fully paid 
off, such rate shall become a charge on and be paid by the owner (/) 
for the time being of the premises so long as the same continue to be 
unoccupied. 

This section is repealed by the P. H. A,, 1936, s. 346, Sched. III., Pt. I. (2), ante, 
pp. 720, 728, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewith. 

(a) The sections under which expenses may be declared to be private improve- 
ment expenses axe s. 150 of this Act, some sections of the P. H. A., 1890, and the 
Private Street Works Act, 1892, s. 12. See s. 240, post, p. 4478, as to rent-charges 
in respect of advances made for private improvements. 

A rate made under the text is not a rate from which “ agricultural land and build- 
ings are exempted by s. 67 of the L. G. A., 1929, post since it is not a rate within 
the definition in s. 68 of the E. and V. A., 1925, antel p. 2229. 

(5) Section 232, post, p. 4477, provides for private improvement rates by a rural 
authority. 

(c) Apparently the authority must either pay the expenses out of the funds raised 
by the general rates (as to which see the E. and V. A., 1925, ante, p. 2113), or borrow 
the sum required under Pt. IX. of the L. G. A., 1933, ante, p. 1023. See notes to 
s. 150, ante, p. 4389, as to the practice of the M. of H. in regard to borrowing for such 
purposes. See also s. 240, post, p. 4478, which provides a mode of securing repayment 
to the lender by means of a rent-charge to issue out of the premises. 

(d) These words seem to imply that the expenses in question have been ascertained 
in respect of each separate premises as by apportionment. See the note on the 
subject, ante, p. 4417. 

{dd) The rate of interest payable under this section is to be 5 per cent, or such 
other rate as the Minister may from time to time by order fix (s. 77, P. H. A., 1925, 
Voi. Y.fpost). As jfrom April 1st, 1934, the rate of interest was fixed at 4 per cent, 
(see M. of H. (Rate of Interest on Private Improvement Expenses) Order, 1934 
(S. E. & O., 1934, No. 274). 

(e) See, however, the appeal to the L. G. B. given in s. 268, post, p. 4495. 

(/) See note {i) to s. 346 (1) of the P. H. A,, 1936, a7ite, pp. 721 et seq, 

214 . Where the occupier by whom any private improvement rate 
is paid holds the premises in respect of which the rate is made at a 
rent not less than the rack-rent (a), he shall be entitled (&) to deduct 
three-fourths of the amount paid by him on account of such rate from 
the rent payable by binri to his landlord, and if he hold at a rent less 
than the rack-rent he shall be entitled to deduct from the rent so payable 
by him such proportion of three-fourths of the rate as his rent bears 
to the rack-rent ; and if the landlord from whose rent any deduction 
is so made is himself liable to the payment of rent for the premises in 
respect of which the deduction is made, and holds the same for a term 
of which less than twenty years is unexpired (but not otherwise), he 
may deduct from the rent so payable by him such proportion of the sum 
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deducted from the rent payable to him as the rent payable by him bears 
to the rent payable to him, and so in succession with respect to every 
landlord (holding for a term of which less than twenty years is unexpired) 
of the same premises both receiving and liable to pay rent in respect 
thereof (c). 

Provided that nothing in this section shall be construed to entitle any 
person to deduct from the rent payable by him more than the whole 
sum deducted from the rent payable to him {d). 

This section is repealed by the P. H. A., 1936, s. 346, Sched. HI., Pt. I. (2), ante, 
pp. 720, 728, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewith, 

(a) See the deidnition in s. 4, arde, p. 4335. 

(b) As to the extent of the right to deduct, see note on pp. 722, 723, ante, 

(c) See the definition of “ owner ” in s. 4, ante, p. 4335. Thus, the rent received 
by the owner being £100, and the rent paid by him being £20, if the sum deducted 
by the tenant be £10, the landlord may deduct £2 from the rent paid to the owner 
in fee. 

(d) This might possibly occur if a person who held lands at a certain rent were 
to grant an underlease at a lower rent for a heavy fine or other consideration. 

215 . At any time before the expiration of the period for which any 
private improvement rate -is made, the owner or occupier of the premises 
assessed thereto may redeem the same, by paying to the urban authority 
the expenses in respect of which the rate was made (a), or such part 
thereof as may not have been defrayed by sums already levied in respect 
of the same : 

Provided that money paid in redemption of any private improvement 
rate shall not be applied by the urban authority otherwise than in 
defraying expenses incurred by them in works of private improvement 
or in discharging the principal of any moneys borrowed by them to meet 
those expenses, whether by means of a sinking fund or otherwise {b). 

This section is repealed by the P. H. A., 1936, s. 346, Sched. HI., Pt. I. (2), ante, 
pp. 720, 728, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any enactment directed to be constoed herewith. 

(а) These words appear to assume that the amount of the expenses has already 
been ascertained, e.g., by apportionment. See the note on this subject, ante, p. 4417. 

(б) Qucere, what is to be done with the payment if no further works of private 
improvement are required, and no money has been borrowed, or if the loan has been 
discharged ? 

^ ^ ^ ^ 


General Provisions as to Urban Bates. 

218 . Every urban authority, before proceeding to make a general 
district rate or private improvement rate under this Act, shall cause an 
estimate to be prepared of the money required for the purposes in 
respect of which the rate is to be made, showing — 

The several sums required for each of such purposes ; and 
The rateable value of the property assessable ; and 
The amount of rate which for those purposes it is necessary to make 
on each pound of such value ; 
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and the estimate so made shall forthwith, after being approved of by the 
urban authority, be entered in the rate book, and be kept at their office, 
open to public inspection during office hours thereat ; but it shall not 
be deemed part of the rate, nor in any respect affect the validity of the 
same. 

Tte ^ords in italics were repealed by s. 69, and Sched. VIII. of the R. and V. A.> 
1925, ante, pp. 2233, 2265, as from the date of the first new valuation (R. and V. A. 
(Repeals, etc.) Order, 1927). The section became therefore operative only as regards 
private improvement rates. It is now repealed by the P. H. A., 1936, s. 346, 
Sched. m., Pt. I. (2), ante, pp. 720, 728, except so far as may be material for the 
purposes of any unrepealed enactment in this Act or any enactment directed to be 
construed herewith. 

Under the R. and V. A., 1925, a duty is cast upon the rating authority to make 
such rates as will be sufloicient to meet the total estimated expenditure for the period 
of the rate (s. 12, ibid., ante, p. 2151). 

A private improvement rate is unlike other rates in that it is not a rate of a certain 
amount in the pound levied equally upon the rateable value of aU premises liable 
to the rate. Before a private improvement rate can be levied the amount payable 
in respect of each of the premises to be charged must be ascertained and the amount 
of the rate leviable in respect of each of these premises will be such amount as will 
be sufficient to discharge such expenses, together with interest in such period not 
exceeding thirty years as the authority determines (s. 213, ante, p. 4468). Moreover, 
any owner or occupier of premises chargeable may redeem the rate at any time by 
paying the amount remaining due in respect of the premises (s. 215, ante, p. 4470). 
It is therefore unnecessary for the purpose of levying the rate to consider the rate- 
able value of the premises or the amount in the pound of the rate which may vary 
as to every one of the separate premises charged. In the case of agricultural lands 
and buildtogs which have no rateable value, and in valuation lists subsequent to the 
first will not be mentioned (s. 67, ‘ L. G. A., 1929, ^ost), but which wiU still be liable 
to private improvement rates since they are not included in the definition of “ rates ” 
in 8. 68, R. and V. A., 1925, ante, p. 2229, it is difficult to see how a local authority 
can comply with the provisions of this section. 

It is submitted that since the section now only applies to private improvement 
rates, the section will be sufficiently complied with by inserting in the estimate 
those particulars which will enable the persons liable to ascertain the extent and beisis 
of their liability, viz. the premises in respect of which the rate is levied, the total 
amount payable in respect of each of those premises, and the amount to be assessed 
upon each of those premises for each period of the rate. It would be desirable that 
the estimate should ako recite the authority under which the expenses were incurred 
and the resolution of the authority to demand payment by way of a private improve- 
ment rate. 

The section expressly provides that the estimate shall not affect the validity of 
the rate. 

The proper mode of carrying this provision into effect appears to be to enter 
the estimate in a page of the book preceding the rate. 

Though the estimate will not affect its validity, it must not be considered that 
a rate will be valid if made for purposes which are illegal, and which may be shown 
in the estimate. See Smith v. Southam'pton Corporation, [1902] 2 K. B. 244 ; 67 
J. P. 5 ; 33 Digest 88, 580. 

See JK. V. Marris and other cases cited ante, at p. 2154. 

219 . Any person interested in or assessed to any rate made under 
this Aet may inspect the same, and any estimate [a) made preyiously 
thereto, and may take copies of or extracts therefrom without fee or 
reward ; any person who, having the custody of any such estimate or 
rate, refuses to allow or does not permit such inspection, or such copies 
or extracts to be taken, shall be liable to a penalty not exceeding five 
pounds (6). 
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This section was repealed except in so far as it relates to private improvement 
rates (s. 69, and Sched. VIII. of the R. and V. A., 1925, ante, pp. 2233, 2265), 
as from April 1st, 1927 (the R. and V. A. (Repeals, etc.) Order, 1927) and, except so 
far as may be material for the purposes of any unrepealed enactment in this Act or 
any enactment directed to be construed herewith, by the P. H. A., 1936, s. 346 
Sched. III., Pt. 1. (2), ante, pp. 720, 72S. As to the inspection of rate books under 
the R. and V. A., 1925, see s. 60, ibid,, ante, p. 2220. 

{a) This is an additional inspection to that provided for in the preceding section. 
On this occasion copies or extracts may be taken, but no such provision is made in 
respect of the previous inspection. Moreover, refusal of inspection in this case, 
subjects the officer to a penalty recoverable on summary conviction. No such 
summary remedy is given in the previous case. Cf, Davies v. Gas Light and Gohe 
Go., [1909] 1 Ch. 708 ; 13 Digest 304, 364, as to a shareholder’s statutory right to 
copies of certain books of a company. 

(6) See s. 251, post, p. 4481, as to the recovery of this penalty. 

220. Where the name of any owner or occupier liable to be rated 
under this Act is not knovm to the urban authority it shall be sufficient to 
assess and designate him in the rate as the owner ” or “ the occupier ” 
of the premises in respect of which the assessment is made, without 
further description. 

This, section was repealed except in so far as it relates to private improvement 
rates by s. 69 and Sched. YUl. of the R. and V. A., 1925, ante, pp. 2233, 2265, as 
from April 1st, 1927 (the R. and V. A. (Repeals, etc.) Order, 1927) and, except so 
far as may be material for the purposes of any unrepealed enactment in this Act or 
any enactment directed to be construed herewith, by the P. H. A., 1936, s. 346, 
Sched. III., Pt. I. (2), ante, pp. 720, 728. 

It is most desirable that the utmost pains should be taken to ascertain the 
respective names of the owner or occupier. Much practical difficulty attends all 
proceedings when the name of the party proceeded against is not stated. More- 
over, if it can he shown that the name was known to the authority, it may perhaps 
be held that the use of the term oimer or occupier is not justified. Again, it may 
well be questioned whether, although these words are used, the assessment will 
be available against an owner or occupier who may succeed to the premises. See 
notes to P. H. A., 1936, s. 285, ante, p. 577. 

> 221. An urban authority may from time to time amend any rate 

made in pursuance of this Act by inserting therein the name of any 
person claiming and entitled to have his name inserted, or by inserting 
the name of any person who ought to have been assessed (a), or by 
striking out the name of any person who ought not to have been assessed, 
or by raising or reducing the sum at which any person has been assessed, 
if it appears to the urban authority that he has been under-rated or 
over-rated (b), or by making any other alteration which will make the 
rate conformable to the provisions of this Act ; and no such amendment 
shall be held to avoid the rate. 

Provided, that any person who may feel himself aggrieved by any 
such amendment shall have the same right of appeal therefrom as he 
would have had if the matter of amendment had appeared on the rate 
originally made (c), and with respect to him an amended rate shall be 
considered to have been made at the time when he first received 
notice {S} of the amendment ; and an amended rate shall not be payable 
by any person the amount of whose rate is increased by the amendment, 
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or whose name is thereby newly inserted until seven days (e) after such Section 221. 
notice has been given to him. 

This section was repealed except in so far as it relates to private improvement 
rates by s. 69, and Sched. VIII. of the R. and V. A., 1925, ante, pp. 2233, 2265, as 
from the date of the first new valuation (the R. and V. A. (Repeals, etc.) Order, 

1927) and, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or in any Act directed to be construed herewith, by s. 346, 
and Sched. m., Pt. I. (2), of the P. H. A., 1936, ante, pp. 720, 729. 

As to the amendment of rates under the R. and V. A., 1925, see s. 5, ibid., ante, 
p. 2128, as amended by s. 4 (1) of the R. and V. A., 1928, ante, p. 2269. 

{a) E.g. where there has been a change of occupation or ownership. 

(6) An under-rating or over-rating may arise out of an error in computation. 

(c) See s. 269, fost, p. 4499. Doubtless a ratepayer may appeal against the reduc- 
tion of another person’s rate on this amendment, if he can find it out. 

(d) As to the authentication and service of this notice, see ss. 266, 267, post, 
pp. 4494, 4495. 

(e) The days wiU be one inclusive and one exclusive. 

222- All rates made or collected under this Act shall be published Publication 
in the same manner as poor rates (a), and shall commence and be payable 
at such time or times (h), and shall be made in such manner and form (c), 
and be collected by such persons, and either together or separately, or 
with any other rate (d) or tax, as the urban authority may from time to 
time appoint : Provided that no publication shall be required of any 
private improvement rate (e). 

This section was repeale d ex cept in so far as it relates to private improvement 
rates by s. 69 and Sched. VTH. of the R. and V. A., 1925, ante, pp. 2233, 2265, as 
from April 1st, 1927 (the R. and V. A, (Repeals, etc.) Order, 1927) and, except so 
far as may be material for the purposes of any unrepealed enactment in this Act or 
in any enactment directed to be construed herewith, by s. 346 and Sched. HI-, 

Pt. I. (2), of the P. H. A., 1936, ante, pp. 720, 728. 

(a) The provision as to publication does not apply to private improvement rates, Publication, 
see the proviso to the section. 

(5) This enables the authority to make a rate payable by instalments. Instahnents. 

n the council wish that the rate should be collected by instalments, they should 
give formal directions under s. 222 to that effect and fix the times of payment of 
the instalments. It is not clear that where a rate is not duly made payable by 
instalments, the council may in any case in which part payment of a rate is tendered 
idlow the payment of an instalment to be accept^, but there would seem to be no 
practical objection. The council, of course, would be responsible for securing that 
the due collection of the rate was not prejudiced by any arrangements made. 

If no time is fixed by the authority under the section as the date at which such 
a rate is payable, it would seem that the rate is payable on demand. See also 
a. 266, post, p. 4484. 

As regards a water rate, reference must be made to the Waterworks Clauses 
Act, 1847, s. 70, ante, p. 4198, which prescribes payment at the usual quarter days. 

(c) Though the form may be prescribed by the authority, it is submitted that Form, 
this provision does not authorise the omission of any material part such as the 
usual heading, as to which see B, v. Wilhinson (1886), 2 T. L. R. 869. 

(d) The private improvement rate will usually be collected with the general rate. 

As to recovery of rates generally, see a. 266, post, p. 4484. 

(e) See s. 213, ante, p. 4468. This rate is merely a reimbursement of expenses 
incurred for the benefit of a property owner of which he has had ample notice. 

223. The production of the books purporting to contain any rate or Evidence 
ass^ment made under this Act shall, without any other evidence of ^ates. 
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whatever, be received as prima facie evidence of the making and validity 
of the rates mentioned therein. 

This section was repealed except in so far as it relates to private improvement 
rates by s. 60 and Sched. YUL. of the R. and V. A., 1925, ante, pp. 2233, 2265, as 
from date of the first new valuation (The R. and V. A. (Repeals, etc.) Order, 1927) 
and, except so far as may he material for the purposes of any unrepealed enactment 
in this Act or any enactment directed to be construed herewith, by the P. H. A., 
1936, s. 346 and Sched. HI., Pt. I. (2), ante, pp. 720, 728. 

Section 262, post, p. 4492, provides that no rate shall be vacated for want of form ; 
but if the rate show on the face of it that it is defective in substance (as if there 
be no estimate, or if it appear to he made for illegal purposes), it is presumed that 
the objection may nevertheless be taken to it with success. Hence, it is incumbent 
upon authorities to prepare rates with proper attention and care. The text only 
makes the production prima facie evidence of the rate’s vah'dity. 

:is ^ He ^ 

225. An urban authority may reduce or remit the payment of any 
rate on account of the poverty of any person liable to the payment 
thereof. 

This section was repealed except in so fax as it relates to private improvement 
rates by s. 69 and Sched. VIH. of the R. and V. A., 1925, ante, pp. 2233, 2265, as 
from date of the first new valuation (The R. and V. A. (Repeals, etc.) Order, 1927) 
and, except so far as may he material for the purposes of any unrepealed enactment 
in this Act or any enactment directed to be construed herewith, by the P. H. A., 
1936, s. 346 and Sched. IH., Pt. I. (2), ante, pp. 720, 728. 

A similar power in relation to general and special rates is given by s. 2 (4) of the 
R. and V. A., 1925, ante, p. 2121. 

226. Nothing in this part of this Act shall alter or affect any lease 
contract or agreement made or entered into between the landlord and 
tenant of any premises. 

This section was repealed by the P. H. A., 1936, s. 346 and Sched. HI., Pt. L (2), 
ante, pp. 720, 728, except so far as may be material for the purposes of any un- 
repealed enactment in this Act or any enactment directed to be construed herewith, 

A person who agrees to take a lease at a “ net annual rent of £ — cannot object 
that the lease contains a covenant for him to pay the sewers rate {Bennett v. Womach 
(1828), 7 B. & G. 627 ; 31 Digest 116, 2498). 

By an agreement marsh lands were demised subject to a condition that the tenant 
should pay all outgoings, rates, taxes, costs, etc., whether parochial or parliamentaiy, 
which were and might be chargeable on the lands. An assessment was made by 
commissioners of sewers for the permanent benefit of the lands, in certain proportions 
upon the owners and occupiers. For four years the tenant paid in the first instance 
both his own share and that of Ms landlord, and upon each half-year’s settlement 
of account with the landlord’s agent, who was ignorant of the terms of the agreement, 
the sum so paid was allowed towards the rent, and receipts were given for the balance : 
— Held, in an action brought upon the agreement to recover the sums so allowed as 
arrears of rent, that the facts supported a plea of payment of the rent ( WaJkr y. 
Andrews (1838), 3 M. & W. 312; 2 J, P. 84; 31 Digest 304, 4484), If a tenant 
voluntarily pays taxes which he alleges ought to have been paid by the landlord and 
afterwards pays rent without deduction, he cannot recover the amount against the 
landlord (Saundersem v. Hanson (1828), 3 C. & P. 314 ; 31 Digest 293, 43P2 ; and 
see Andrew v. Hancock (1212), 1 Brod. & Bing. 37 ; 3 Moore, G. P. 278 ; 31 Digest 293, 
4390 ; . Fuller v. Abbott (1811), 4 Taunt. 105 ; 31 Digest 298, 4430, and cases collected 
in note ante, p. 723). To entitle a tenant to deduct from his rent a payment whicli 
he is entitled lo deduct under a statute, the money must have been actually paid 
(Byan v. Thompson (1868), L. R. 3 C. P. 144 ; 32 J. P, 135 ; 31 Digest 306, 4B06). 
In Beigaie Corporation v. Wilkinso7i (1919), 84 J. P. 17 ; 18 L. G. R. 353 ; 38 Digest 
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633, ■til® tenants had paid the rates to the landlord as part of the rent, and the Note to 
landlord had requested the authority to send the claims for the rates to him, but Section 226. 

the authority had not exercised their option under s. 211 (1) {a) (now repealed, but 

see s. 11 of the B. and V. A., 1925, ante, p. 2142), to charge the owner direct. It was 
held that the defendant was liable, as by the correspondence he had agreed to dis- 
charge the rates if the authority withheld application to the tenants. 

As to the rating of mines, and the right to deduct one-half of the rates under the 
Bating Act, 1874, s. 8 (14 Halsbury’s Statutes 589), see Devonshire (Duke of) v. 

Barrow Hoematite Steel Co. (1877), 2 Q. B. D. 286 ; 38 Digest 477, 365 ; Qhalmer v. 

Bolckcyw (1878), 3 App. Cas. 933 ; 42 J. P. 756 ; 38 Digest 477, 366. 

A. demised land to B. upon a building lease, at a yearly rent of £60 clear of all 
rates and assessments, sewers rates and land tax excepted, with the usual covenent 
for payment of rent. B. by bu i ld i ng on the land increased its rateable value to £300 
per annum : — Held, that he was only entitled to deduct the sewers rate and land 
tax upon the orig i nal rent, and not upon the improved value (Smith v. Humble 
(1854), 15 C. B. 321 ; 18 J. P. 760 ; 31 Digest 296, 4413 ; and see Watson v. Atkins 
(1820), 3 B. & Aid. 647 ; 31 Digest 296, 4411 ; Graham v. Wade (1812), 16 East, 29 ; 

31 Digest 296, UlO ; Watson v. Home (1827), 7 B. & C. 285 ; 31 Digest 296, 4412). 

Watscni V. Home, and Smith v. Humble, supra, were followed by the Court of Appe^ 
in Mansfield Y. Belf, [1908] 1 K. B. 71 ; 71 J. P. 556 ; 31 Digest 296, 4414. See all 
these three cases distinguished in Salaman v. Holford, [1909] 2 Ch. 602 ; 31 Digest 
296, 4415. When a lessee covenanted that he would pay all taxes, charges, rates, 
tithes, etc., which then were or should at any time thereafter during that demise be 
taxed, charged, assessed, or imposed upon the said demised premises i — Held, that 
the covenant was not confined to rates payable by the landlord, but meant all rates 
then imposed on the lessee in respect of his occupation, and all future rates which 
might be imposed on the land itself (Hurst v. Hurst (1849), 4 Exch. 571 ; 31 Digest 
294, 4398) ; and as to inhabited house duty, see Eastwood v. MoNab, [1914] 2 K, B. 

361 ; 31 Digest 298, 4426. 

A landlord, hable with others to repair a bridge ratione tenwrce, demised the Contribution 
land, and the lessee covenanted to pay the rent, clear of land tax and all other to bridge 
taxes and deductions whatsoever, either parliamentary or parochial, taxed or repairs 
imposed, or to be taxed or imposed, upon the premises, or upon the lessor in respect ratione 
thereof, property tax excepted. By statute, reciting the liability ratione tenuroe ^'^'^rcB. 
and that part of the bridge was out of repair, it was enacted that the landowners 
liable as above should repair such part during the continuance of the Act ; and 
on their default road trustees were empowered to do the repairs and recover against 
the owners. A power of distress under a justices’ warrant was given to enforce 
payment, and for raising the sums required power was given to the landowners to 
call meetings, and to make rates according to the value of the chargeable lands, 
such rates to be levied, if necessary, by distress. A subsequent Act, also reciting the 
liability, made further provision as to holding meetings, and levying rates : — Held, 
that the original liability for contribution to repairs did not, by these enactments, 
become a parliamentary tax or deduction within the lessee’s covenant, and, therefore 
(the court fi-nHing no clause in the statutes which extended the ultimate liability 
to lessees and occupiers as weU as owners) that the lessee having been compelled, 
in the lessor’s default, to pay a rate made as above and charged upon him as lessee 
and occupier, might recover the amount from the lessor (Baker v. GreenhiU (1842), 

3 Q. B. 148 ; 11 L. J. Q. B. 161 ; 31 Digest 295, 4407). 

A sewer rate is not a “ parliamentary tax ” within the meaning of a covenant to Sewer rate, 
pay such taxes (Brewster v. Kitchel (1697), 2 Salk. 615 ; 31 Digest 297, 4421 ; Palmer 
V. Earith (1845), 14 M. & W. 428 ; 9 J. P. 842; 31 Digest 295, 4408). See also 
Earl of Cork v. Cork C. C., [1903] 2 I. B. 490. 

A tenant from year to year agreed to pay all outgoings. In the course of the Drainage 
tenancy a new drainage rate was imposed by a local Act, to be paid by the tenant, rate under 
who might deduct it from the rent in the absence of any agreement to the contrary, local Act, 

It was held that the tenant could deduct it, for his agreement did not apply to such 
new rate, but that the current rate could only be (Quoted from the current rent, 
and past payments could not be deducted ( Yestty of Mile End Old Town v. WhUby 
(1898), 78 L. T. 80 ; 31 Digest 304, 4482), 
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Note to In a lease of a shop, basement and three rooms on the third floor of a house, 
Section 226* the lessor covenanted to pay “ all rates and taxes chargeable in respect of the 

demised premises.” Water was supplied separately by a water company to the 

Water rate, shop and basement, and was paid for by the tenant. It was held that he was entitled 
to recover from the lessor the sum so paid, as being a “ rate ” within the meaning of 
the covenant {Spanish Telegraph Co,, Ltd. v. Shepherd (1884), 13 Q. B. D. 202; 
48 J. P. 440 ; 31 Digest 295, 4402), This decision was discussed in BadcocJc v. Hunt 
(1888), 22 Q. B. D. 145 ; 53 J. P. 340 ; 31 Digest 303, 4470, where, by a covenant 
in a lease of a warehouse, the lessor covenanted to pay all rates, taxes, and imposi- 
tions whatsoever, whether parliamentary, parochial, or imposed by the corporation 
of London, or otherwise howsoever, which then were or thereafter might he rated, 
charged, or assessed on the said premises, or any part thereof, or on the said yearly 
rent, or on the landlord, owner, or tenants of the said premises in respect thereof. 
Water having been supplied to the premises for domestic purposes by the New Biver 
Company under the Waterworks Clauses Act, 1847, ante, p. 4176, the lessees paid 
the water rates due therefor and sought to recover them from the lessor : — Held, 
that such water rates were not rates or impositions imposed on or in respect of the 
premises within the meaning of the covenant, and that the lessees were not entitled 
to recover the same from the lessor. It was again discussed, and followed with 
reluctance by Btjcbxey, J., in a case where in a lease of the whole of the basement 
and a portion of the groimd floor of a block of buildings, the lessors covenanted to 
pay “ all rates and taxes payable in respect of the said demised premises,” and 
water was supplied for domestic purposes by a water board to the whole block by a 
common pipe (see Bourn and Tant v. Salmon and Gluckstein, Ltd, (1906), 70 J. P. 
462, affirmed on appeal ([1907] 1 Ch. 616 ; 71 J. P. 329 ; 31 Digest 295, UOi) on 
the ground of the particular circumstances of the case, and on the ground that the 
case was indistinguishable from Spanish Telegraph Co,, Ltd, v. Shepherd, supra). 
In Elliott V. Russell, [1902] 2 K. B. 748 ; 67 J. P. 158 ; 43 Digest 1065, 52, a Division^ 
Court held that a rent for water supplied under agreement made under s. 56 (13 
Ealsbury’s Statutes 649) (now repiac^ by s. 126 of the P. H. A., 1936, ante, p. 377), 
was a “ rate made under this Act ” within the meaning of s. 256, post, p. 4484. In 

Northampton Corporation v. Ellen, [1904] 1 IC. B. 299 ; 68 J. P. 197 ; 43 Digest 

1091, 227, the Court of Appeal held that a water rate was not a “ rate *’ within the 
meaning of an order extending the boundaries of the borough. Article 36 whereof 
provided that the general district rate to be levied in the added part should not in 
any one year during a period of ten years exceed such an amount in the pound as, 
“ when added to the poor rate and to the borough rate and any other rate made by 
the corporation ” in the same year, would make up a total rate of 5s. 6d. in the 
pound. 

Cost of water Under a covenant by a lessor to pay all water rates imposed or assessed upon the 

for trade premises or on the lessor or lessee in respect thereof, the lessor is not bound to pay 

purposes. for water supplied to the lessee for trade purposes (Re Floyd, Floyd v. Lyons Co., 
[1897] 1 Ch. 633 ; 31 Digest 297, 4417) ; so too a lessor’s covenant in the case of a 
lock-up shop to pay all rates and taxes except gas and electric light was held to 
include water rate for water supplied for domestic purposes, but not the rate for 
water supplied for trade purposes (Drieselman v. Winstanky (1909), 53 Sol. J. 631 j 
31 Digest 295, 4405), 

* * He * sJe sk 

228. Nothing in this Act shall be deemed to alter or interfere ydth 

any liability existing at the time of the passing of this Act of the 
Universities of Oxford and Cambridge respectively to contribute towards 
the expenses of paving and pitching repairing lighting and cleansing, 
under the powers of any local Act under which the Oxford and Cambridge 
commissioners respectively act, the several streets and places within the 
jurisdiction of such commissioners respectively. 

If any difierence arises between either of the said universities and the 
urban authority with respect to the proportion and manner in which the 
university shaU contribute towards any expenses under this Act, and to 
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which the university is not liable under any such local Act, the same Section 228. 

.cTiall be settled by arbitration in manner provided by this Act (a). 

All rates, contributions, and sums of money which may become 
payable under this Act by the said universities respectively, and their 
respective halls and colleges, may be recovered from such universities 
balk and colleges in the same manner in all respects as rates contribu- 
tions and sums of money may now be recovered from them by virtue of 
anv such local Act. 

(o) See s. 179, ante, p. 4461. The Commiasioners of Oxford and Cambridge have 
now been superseded by the respective corporations. 


Expenses of Eural Authority. 

:ie Hs :is 

232 . Whenever a rural authority have incurred or become liable to as to 
any expenses which by this Act are, or by such authority may be Private 
declared to be private improvement expenses, such authority may make 
and levy a private improvement rate in the same manner as private 
improvement rates may be made and levied by an urban authority ; and 
all the provisions of this Act applicable to private improvement rates 
leviable by an urban authority shall apply accordingly to any private 
improvement rate leviable by a rural authority. 

This section is repealed by the P. H. A., 1936, s. 346, Sebed. HE., Pt. I. (2), ante, 
pp. 720, 728, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewith. 

See ss. 213-215, ante, pp. 4468 — ^70. And see also the last paragraph of s. 234, 
infra, A private improvement rate is not a rate in respect of which “ agricultural 
land and buildings ” are exempted by s. 67 of L. G. A., 1929; Vol. V. and 10 Hals- 
bnry’s Statutes 927, since it is not a “ rate ” within the definition in s. 68 of the 
R. and V. A., 1925, ante, p. 2229. 


Borrowing Powers. 

Hit ^ ^ ^ 

234 . .. . 

Where any urban authority borrow any money for the purpose of Regulations 
defraying private improvement expenses (a), or expenses in respect of 
which they have determined a part only of the district to be liable (b) powe™^^ 
it shall be the duty of such authority, as between the ratepayers of the 
district, to make good, so far as they can (c), the money so borrowed, 
as occasion requires, either out of private improvement rates, or out of 
a rate levied in such part of the district as aforesaid. 

The earlier part of this section was repealed by the L. G. A., 1933, s. 307, Sched. 

XI., Pt. I., ante, pp. 1194, 1273 ; and the whole section was rep^ed by the P. H. A., 

1936, s. 346, Sched, ITE., Pt, I. (2), ante, pp. 720, 728, except so far as may be 
material for the purposes of any unrepealed enactment in this Act or any enactment 
directed to be construed herewith. 

{a) See s. 213, ante, p. 4468. The text appears to assume the authority will Loan for 
borrow money and oh^ge it upon their general rate, though it is only requir^ for private 
special application, and this practice is in fact common. Most loans rai^ for private improvement 
improvements are in respect of the making up of new streets. The Ministry now 
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allow a term of ten years for repayment if desired on the understanding that a simto 
period is allowed to frontagers for repayment of the cost. 

(&) See s. 11 (2) of the P. H. A., 1936, ante, p. 16. 

(c) This is an indefinite provision. It is doubtful whether any legal obligation 
can arise out of it. 

^ if: ^ ^ 

240, Where any person has advanced money for any expenses 
which by this Act are, or by the local authority may be declared to be 
private improvement expenses (a), the local authority, on being satisfied 
by the report of their surveyor or otherwise that the money advanced 
by such person has been duly expended, may issue a grant in the form 
in Schedule IV. to this Act (h) to such person of a yearly rent-charge 
issuable out of the premises (c), in respect whereof such advance has 
been made, or out of such part thereof, to be specified in such grant, as 
the local authority may thmk proper and sufficient. 

Such rent-charge shall be personal estate (d), and shall begin to 
accrue from the day of completion of the works on which the money 
advanced has been expended, and shall be payable by equal half- 
yearly payments during a term not exceeding thirty years (e), in such 
manner that the whole of the sum advanced, with the costs of preparing 
the said grant, together with interest thereon respectively, at a rate 
not exceeding six pounds per centum per annum on the sum from time 
to time remaining unpaid, shall be repaid at the end of the said term. 

The provisions of this Act with respect to deduction from the rent 
of a proportion of private improvement rates (/), and with respect to 
redemption of private improvement rates (g^), shah, mutatis mutandisj 
apply to rent-charges granted under this section. 

This section baa been repealed by the P. H. A., 1936, s. 346, Sched. HE., Pt. L (2), 
ante. pp. 720, 728, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewith. 

(a) See s. 213, ante, p. 4468. 

See note as to rent-charges, p. 613. 

A similar provision to this section is contained in the Housing Act, 1936, s. 20, 
ante, p. 1622. 

(b) See Sched. IV., Form K., post, p. 4525. It is not now free from stamp duty; 
see P. H. A., 1848, s. 151 ; P. H. A., 1872, s. 42. 

(c) See note as to “ Premises ” in P. H. A., 1936, s. 295, ante, p. 614. 

(d) This provision affects the devolution of the property in the case of intestacy. 
See the observations of the judges in Blzgth v. Brent (1837), 2 Y. & C. Ex. 268 ,* per 
Wood, V.-C., in Hayt&r v. Tucker (1858), 4 Kay & J., at p. 248 ; 23 J, P., at p. 20 ; 
Thompson v. Thompson (1844), 1 Coll. 381 ; Robinson v. AMison (1840), 2 Beav. 
515. See also the cases referred to in the notes to s. 310 of the P. H. A., 1936, anie, 
p. 658. 

(e) It is somewhat uncertain when the rent is to commence, and the form in the 
schedule does not help further than to determine when the first payment shall 
be made. 

( / ) See s. 214, ante, p. 4469. 

(ff) See s. 215, ante, p. 4470. 

241. Bent-charges issued in pursuance of this Act, and transfers 
thereof, shall be registered in the same manner respectively as mortgages 
and transfers are required to be registered under the provisions of ito 
Act. 
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This section has been repealed by the P. H. A., 1936, s. 346, Sched. m., Pt. L (2), Note to 
arUe, pp. 720, 728, except so far as may be material for purposes of any unrepealed Section 241. 
enactment in this Act or any enactment directed to be construed herewith. 

See s. 207 (2) of the L. G. A., 1933, ante, p. 1042, as to the default of registration 
with reference to other charges, and see In re Wynn Hall Coal Co. (1870), L. P. 

10 Eq. 515 ; 10 Digest 946, 64:79. See, however, the provisions of the Land Chaises 
Act, 1925, referred to in note on p. 613, ante. 

242. The PubKc Works Loan Commissioners may, if they see fit, Power of 
on the appKcation of any local authority, make any loan to such ]^an 
authority for any of the purposes of this Act on the security of any 

fund or rate applicable to any of the purposes of this Act, without to local 
requiring any further or other security. authority. 

This section has been repealed by the P. H. A., 1936, s. 346, Sched. m., Pt. I. (2), 
ante, pp. 720, 728, except so far as may be material for purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewith. 

This section appears to contain a general power to the commissioners to lend 
money at such rate of interest as appears to them to be satisfactory. The next 
section enables them to do so at a specific low rate of interest, but under certain 
restrictions. 

The statutes which now govern the advances by the commissioners are mentioned 
in note to L. G. A., 1933, s. 195, ante, p. 1024, and are (except in so far as they are * 
repealed or relate only to local matters) set out herein. Attention may be particu- 
larly directed to the Public Works Loans Act, 1875, s. 50, ante, p. 4558, under which 
loans granted under the Public Health Acts are to be deemed loans under the Public 
Works Loans Acts. 

As to the application of balances of loans advanced by the commissioners to 
purposes other than those originally intended, see the Public Worlos Loans Act, 1881, 
s. 9, post, p. 4621. It is the practice of the M. of H., when the final payments 
have been made by a local authority out of a loan advanced by the commissiohers 
and any balance remains, to request that such balance should, in accordance with the 
provisions of the Public Works Loans Act, 1878, s. 4, post, p. 4602, be remitted as soon 
as practicable to the commissioners to be applied by them to the reduction of the debt. 

243. The Public Works Loan Commissioners may, on the applica- Power of 

tion of any local authority and on the recommendation of the Local Public Works 
Government Board, make any loan to such authority in pursuance of j^^on^'to 
any powers of borrowing conferred by this Act {a), whether for works lend to local 
already executed (b) or yet to be executed, on the security of any fund authorify on 
or rate (c) applicable to any of the purposes of this Act, and without tion ofL^ 
requiring any further or other security, such loan to be repaid within a Government 
period not exceeding fifty years, and to bear interest . . . (d) : Board. 

Provided — 

(1) That in determining the time when a loan imder this section shall 

be repayable, the Local Government Board shall have regard 
to the probable duration and continuing utility of the works 
in respect of which the same is required (e) : 

(2) That this section shall not extend to any loan required for the 

purpose of defraying expenses inourred by the Local Govern- 
ment Board in the performance of the duty of a defaulting 
local authority after the passing of the Public Health Act, 

1872 (/). 

In the case of a loan made before the passing of the Public Health 
Act, 1872, to any local authority in pursuance of any powers conferred 
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Section 243. by the Sanitary Acts, the Public Works Loan Commissioners may 
~~ reduce the interest payable thereon to the rate of not less than three 
and a half per centum per annum (g). 


Local Act 
loans. 
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interest. 


Period of 
repayment. 

Default 

expenses. 


This section is repealed by the P. H. A., 1936, s. 346, Sched. IH., Pt. I. (2), ante, 
pp. 720, 728, except so far as may be material for purposes of any unrepealed enact- 
ment in this Act or any Act directed to be construed herewith. 

This section was largely affected by the Public Works Loans Act, 1898 (12 Hals- 
bury’s Statutes 209). In a Circular dated October 15th, 1898, explanatory of the 
Act, the Local Government Board stated as follows Section 11 of the Public 
Works Loans Act, 1875, posi, p. 4548, provided that every loan granted by the Public 
Works Loan Commissioners under that Act should be repaid within a period from 
the date of the actual advance of such loan not exceeding the period authorised by 
the special Act relating to the loan, or, if no period was so authorised, not exceeding 
twenty years. In the latter case, however, the Treasury might, on the recom- 
mendation of the commissioners, stating special circumstances, extend the period of 
repayment. By s. 5 of the Public Works Loans Act, 1898 {op. cit.), thirty years are 
substituted for twenty in s. 11 of the Act of 1875. Hence, in the case of any sum 
borrowed by the council from the Public Works Loan Commissioners, the com- 
missioners will be able to lend the money for a period not exceeding thirty years 
without any action on the part of the Treasury. No recommendation from the 
Board will be required in any such case ; but a recommendation from them under 
s. 243 of the P. H. A., 1875, will still be necessary where the council propose to borrow 
from the commissioners for a longer period than thirty years for works executed 
under the Public Health Acts. Hence a recommendation from the Board will 
always be requisite, if the council purpose to borrow from the conunissioners for 
these purposes, whatever may be the period within which the loan is to be repaid. 

With reference to the italicised words of the circular, supra, note that the limit of 
“ thirty years ” has been extended to “ fifty years ’* by the Public Works Loans Act, 
1911, s, 4, post, p. 5119. It is understood that the commissioners are unwilling to 
lend money for the repayment of an existing loan. 

The maximum fees chargeable by the Commissioners are fixed by Regulations 
imder s. 41 of the Public Works Loans Act, 1875, post, p. 4557, the last issued being 
those dated August 30th, 1926, set out ante, p. 3189. 

See notes to previous section as to the application of money derived from the 
Commissioners to purposes other than those originally proposed. 

{a) Note that this section does not apply to loans which are authorised by a 
local Act, though for purposes such as would be provided for by this Act. But the 
Public Works Loans Act, 1896, s. 2, post, p. 4940, enacts that there shall be added to 
the works for the purpose of which the Public Works Loan Commissioners may lend 
in Great Britain under the Public Works Loans Act, 1875, post, p. 4544, the following 
works, namely {inter alia), any work for which the council of a county, borough, 
district, or parish are authorised to borrow. 

(5) These words are evidently used with reference not to the date of this Act, 
but to the time when the loan is applied for. 

(c) The fund and rate here referred to are the general rate fund and general rate 
of the authority, and the special rate in the case of a rural authority. See also the 
next sectioiL 

(d) The provision which here followed as to the rate of interest was repealed 
by the Public Works Loans Act, 1897, s. 12 (4), post, p. 4943. The rates of interest 
vary from time to time, and are fixed by notices issued from the Treasury (see 
p. 3189, ante). 

(e) See note (i) to L, G. A., 1933, s. 195, ante, p. 1030, and note (c) to ibid., s. 198, 
ante, p. 1033, as to terms allowed for loans. 

(/) It was not the practice of the L. G. B., nor is it of the M. of H,, to undertake 
works in default of a local authority. The alternative procedure prescribed by 
s. 299, post, p, 4508, was adopted. But that section has now been rep^ed in so fax 
as it applies to district coimcils and the procedure applicable in the case of defaultir^ 
district councils is now contained in s. 57 (3), L. G. A., 1929 (q.v. with notes thereto 
VoL V.). 
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(g) The Public Works Loans Act, 1875, s. 33, post, p. 4541, provided that every Note to 
sum payable in respect of a loan granted by the Loan Commissioners (either before Section 243^ 

or after the passing of that Act) or under the security for such loan, should be com- 

pounded for or released only under the authority of Parliament in each case. The Reduction of 

amending Act of the following year. Public Works Loans (Money) Act, 1876, s. 6, biterest, etc. 

post, p. 4562, after reciting that doubts had arisen whether the said enactment would 

prevent the reduction of interest in accordance with s. 243 of the P. H. A., 1875, 

provided that the commissioners might, on or before July 31st, 1876, if they thought 

it expedient, with the consent of the Treasiny, reduce the interest payable on any 

loan made before the commencement of the Public Works Loans Act, 1875, to any 

rate not less than four per centum per annum : Provided always, that nothing in 

the Public Works Loans Act, 1875, should be deemed to take away or abridge the 

power of the commissioners under s. 243 of the P. H. A., 1875, to reduce, if they 

thought fit, any interest payable on any such loan to a local authority as in that 

section mentioned. 

The Public Works Loans Act, 1875, s. 36, post, p. 4556, required the L. G. B. to 
satisfy themselves that the money advanced by the commissioners is duly applied 
to the purpose of the loans — a duty now performed by the M. of H. Ibid., s. 37, 
post, p. 4556, empowers the Treasury to postpone for periods, not exceeding five years, 
the payment of the instalments of principal and interest, due on loans from the 
Public Works Loan Commissioners. See also s. 4 of the Local Authorities (Financial 
Provisions) Act, 1921 (11 Halsbury’s Statutes 1345), as to the postponement for a 
yng.YiTTtnm period of five years of the aimual provision for repayment of loans on 
revenue-producing undertakings. 

;ic :ie :ie * 4c 4s 


PART VII. 

LEGAL PEOCEEDINGS. 

Prosecution of Offences and Recovery of Penalties, etc, 

251. All offences under this Act, and all penalties forfeitures costs Summa^ 
and expenses under this Act directed to be recovered in a sunamary 
manner, or the recovery of which is not otherwise provided for (a), may penalties, etc. 
be prosecuted and recovered in manner directed by the Summary 
Jurisdiction Acts before a court of summary jurisdiction (b). The court 
of summary jurisdiction, when hearing and determining an information 
or complaint under this Act, shall be constituted of two or more justices 
of the peace in petty sessions, sitting at a place appointed for holding 
petty sessions (c), or of some magistrate or officer for the time being 
empowered by law to do alone any act authorised to be done by more 
than one justice of the peace sitting at some court or other place 
appointed for the administration of justice (d). 

This section is repealed by the P. H. A., 1936, s. 346, Sched. III., Pt. L (2), avU, 
pp. 720, 728, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or in any Act directed to be construed herewith. 

(a) See L. G. A., 1933, s. 120 (3), avde, p. 908, as to proceedings against officers in 
default, and s. 256, post, p. 4484, as to the recovery of rates inade under this Act, 
i.6., private improvement rates. As to the recovery of general rates, see R. and 
V. A., 1925, s. 2 (3), ante, p. 2119, and notes thereto. 
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Note to A local authority sued ratepayers for services rendered by a fire brigade on two 
Section 251. days. On the first day the brigade were employed in pumping water to prevent 

a &e. On the second day certain men of the brigade were retained, at the defendants’ 

request, to be on hand during the removal of debris, but it was found as a fact that 
there was very small, if any, risk of fire breaking out on this day. It was held that 
the defendants were bound to pay for the employment of the men on the second 
day, and that the sum due was not a “ cost or expense under this Act” but was 
recoverable by action (Grays JJ, D. C, v. Grays Chemical Worhs^ Ltd., [1918] 2 K. B. 
461 ; 82 J. P. 207 ; 38 Digest 226, 675). 

(6) See the definition of those terms in s. 4, ante, p. 4345. The Summary Jurisdic- 
tion Acts are dealt with in detail in the notes to s. 296 of P. H. A. , 1936, ante, pp. 614-621. 
No action As the statute has provided this summary remedy for the recovery of the sums 
for money adjudged and penalties, an action for such sums and penalties will not be maintain- 

recoverable able. See St. Pancras (Vestry of) v. Batterhury (1857), 2 C. B. (n. s.) 477 ; 21 J. P. 

summarily. 424 ; 26 Digest 499, 2071 ; Blackburn Corporation v. Parkinson (1858), 23 J. P. 

262 ; 28 L. J. M. C. 7 ; 26 Digest 551, 2477 ; La7nplugh v. Norton (1889), 22 
Q. B. D. 452 ; 53 J. P. 389 ; 42 Digest 615, 148 ; G. W. Rail. Co. v. Skarman (1892), 
61 L. J. Q. B. 600 ; 40 W. R. 643 ; 42 Digest 749, 1731. In the first of these cases 
it w’as laid down that Tvhen a pecuniary obligation is created by a statute, and a 
remedy expressly given for enforcing it, that remedy must be adopted. There is no 
right to come into the High Court for a declaration that the applicant has a right 
to recover in a court of summary jurisdiction ; he can only proceed in the latter 
court (Barraclough v. Brown, [1897] A. C. 615 ; 62 J. P. 275 ; 42 Digest 748, 1726). 
Compare, however, Barwick v. S. E. and Chatham Rail. Co., [1921] 1 K. B. 187; 
85 J. P. 65 ; 44 Digest 70, 609, where it was held that in very special circumstances 
a declaration may be made, and see Simmonds v. Nezvport Abercarn Black Vein 
Steam Coal Co., [1921] 1 K. B. 616 ; 85 J. P. 109 ; 30 Digest 149, 228. In some 
cases the remedy in the civil courts is expressly reserved ; for example, s. 261, post, 
p. 4491, gives an alternative remedy in the county courts for demands under £50; 
and on the application of the Attorney-General the court has jurisdiction to grant an 
injunction as an additional or alternative remedy (Att.-Ge7i. v. Sharp, [1931] 1 Ch. 121 ; 
94J.P.234; DigestSupp.; AU.-Gen.Y.PremierLine,Ltd.,[l^Z2]lOh..Z(13; DigestSupp. 

It may here be mentioned that any information, complaint, warrant, or summons 
issued for the purpose of the Public Health Acts may contain in the body thereof 
or in a schedule thereto several sums (c/. P. H. A. Amendment Act, 1890, s. 8, post, 
p. 4805). See also R. v. Glover, Ex parte Hornsey U. D. C. (1900), 35 L. J. News, 269. 

Under the Revenue Act, 1898, s. 8 (16 Halsbury’s Statutes 706), receipts given by 
or on behalf of a clerk to justices or a magistrate for money received in respect of a 
fine need not be stamped. 

(c) Consequently the court wiU be a petty sessional court, as defined by the 
S. J. A., 1879, s. 20 (U HaJsbury’s Statutes 331). The same section requires the 
justices to sit in open court. 

(d) These words include stipendiary magistrates, who are empowered by statute 
to do alone whatever is authorised by the Summary Jurisdiction Acts to be done by 
one or more justices. See Summary Jurisdiction Act, 1848, s. 33 (op. cit. 290) ; 
Stipendiary Magistrates Act, 1858 (op. cit. 304) ; Stipendiary Magistrates Act, 1869 
(op. cit. 316). 

As to jurisdiction of a county justice, see note, ante, p. 615. 

^ * * * * * 

Restriction 253. Proceedings for the recovery of any penalty under this Act 
shall not, except as in this Act is expressly provided (a), be had or 
0 pen a person other than by a party aggrieved (6), or by the local 

authority of the district in which the offence is committed, without the 
consent in writing of the Attorney-General (c) : Provided, that such 
consent shall not be required to proceedings wMch are by the provisions 
of this Act relating to nuisances or offensive trades authorised to be 
taken by a local authority in respect of any act or default committed or 
taking place without their district, or in respect of any house building 
manufactory or place situated without their district (d). 
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This section was repealed by the P. H. A., 1936, s. 346, Sched. III., Pt. I. (2), Note to 
ante, pp. 720, 728, except so far as may be material for the purposes of any unrepealed Section 253 , 

enactment in this Act or any Act directed to be construed herewith. 

{a) In Fletcher v. Hudson (1880), 5 Ex. D. 287 ; 45 J. P. 5 ; 38 Digest 170, 137, Express 
Beasiwell, L. J., said : “ I think the words ‘ except as in this Act expressly pro- exceptions, 
vided ’ must mean ‘ except when there is an express provision that some person 
may sue who is neither a party aggrieved, nor a local authority, nor a person acting 
with the consent in writing of the Attorney-General.’ In other words, s. 253 may 
be read thus : Proceedings may be taken by a party aggrieved ; they may be taken 
by a person who has the consent of the Attorney-General ,* and, lastly, they may 
be taken by a person who, not being one of the preceding, is expressly authorised to 
do so. Now I j&nd in the Act three cases, there may be more, in which such persons 
are expressly so authorised, namely, ss. 192, 193, and rule 70 ; in each of these it 
is provided that the penalty may be recovered by any person.” The cases cited by 
the learned judge are all now repealed, but s. 68, a%U, p. 4347, may be referred to as 
being a case in which proceedings may be taken by persons other than parties 
aggrieved or persons acting with the consent of the Attorney-General. 

The provisions of ss. 116 and 117 ((13 Halsbury’s Statutes 672, 673) now repealed 
and replaced by s. 9 of the Pood and Drugs Act, 1938, ante, p. 1318), were not express 
provisions taking proceedings for the possession of unsound meat out of s. 253. 

Therefore, where a medical officer of health had seized unsound meat, and it had 
been destroyed by order of a justice, it was held that such proceedings could not be 
taken by a superintendent of police without the authorisation of the local authority 
or the consent of the Attorney- General, as the superintendent was not a party 
aggrieved {Dodd v. Fearsan, [1911] 2 K. B. 383 ; 75 J. P. 343 ; 25 Digest 112, 355), 

In the metropolis it has been held that the Metropolitan Paving Act, 1817, s. 123 
(11 Halsbury’s Statutes 875), which empowers justices to proceed on the complaint 
of the persons having the control of the pavements or of any person appointed in 
writing for the purpose, does not apply to proceedings under s. 65 {op. cit. 855), 
which enables justices to entertain proceedings for street obstruction on the com- 
plaint of one or more credible witnesses ; therefore in proceedings under s. 65 the 
complainant need not be authorised in writing to make the complaint {Keen v. 

Alexander (1909), 73 J. P: 423 ; 101 L. T. 430 ; 26 Digest 459, 1753), 

(b) For meaning of the term “ party aggrieved,” see note, p. 622, ante, 

(c) In an action where the Attomey-GeneraFs consent is required, it would appear Attorney- 
to be necessary to allege in the statement of claim that his consent has been General, 
obtained. See Hollis v. Marshall, ante, p. 622. As to the procedure for obtaining 

the consent of the Attorney-General, see Garrett on Nuisances, 3rd ed., pp. 383 
el seq, ; Daniel’s Chancery Forms, 6th ed., by White, p. 29. 

{d) Under the Act there were formerly cases where there can be strictly no person 
aggrieved, and the authority which would institute the proceedings is not the 
authority of the district. 

254. Where the application of a penalty under this Act is not other- Application 
wise provided for, one half thereof shall go the informer, and 
remainder to the local authority of the district in which the offence was 
committed (a) : Provided, that if the local authority are the informer , 
they shall be entitled to the whole of the penalty recovered ; and all 
penalties or sums recovered by them on account of any penalty shall be 
paid over to their treasurer, and shall by him be carried to the account of 
the fund applicable by such authority to the general purposes of this Act. 

This section was repealed by the P. H. A., 1936, s. 346, Sched. m., Pt. 1. (2), 
ante, pp. 720, 728, except so far as may be material for tbe purposes of any unrepeal^ 
enactment in this Act or any enactment directed to be read herewith. 

(a) But for this provision penalties would have been payable to the treasurer 
of the county, borough, etc., under the S. J. A., 1848, s. 31 (11 Halsbury’s Statutes 
289), and the Justices Clerks Act, 1877, s. 6 {op, cit. 322). 

The provisions of section 5 of the Criminal Justice Administration Act, 1914 {op, 

^ 373), as to the payment and allocation of fines and fees should be referred to. 
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and also tlie provisions of s. 34 (6) of the same Act {op. cit. 385) as to accounting for 
fines by a clerk to justices. 

The Municipal Corporations Act, 1882, s. 221 (10 Halsbury’s Statutes 647), provides 
that where by any Act passed or to be passed, any fine, penalty, or forfeiture is 
made recoverable in a summary manner before any justice or justices, and payable 
to the Crown or to any borough corporate, or to any person whomsoever, the same 
if recovered before any justice of a borough having separate court of quarter sessions 
shall, notwithstanding anything in the Act under which it is recovered, be recovered 
for and adjudged to be paid to the treasurer of the borough ; but this section is not 
to apply to any fine, penalty, or forfeiture, or part thereof, where the Act under 
which it is recovered, if passed since the Municipal Corporations Act, 1835, directs 
that the same shall go in any other manner and not to the borough fund. The 
present Act is, therefore, within the later part of the section. 

The following cases may be referred to for the purpose of elucidating the text : 
Seamen^ s Hospital Society v. Liverpool {Mayor of) (1849), 4 Exch. 180 ; 13 J. P. 588 ; 
33 Digest 459 , 1716 ; Wray v. Ellis (1858), 1 E. & B. 276 ; 22 J. P. 800 ; 25 Digest 
429, 291 ; Receiver of Metropolitan Police District v. Bell (1872), L. R. 7 Q. B. 433 ; 
37 J. P. 55 ; 33 Digest 460 , 1725 ; Att.-Gen. v. Moore (1878), 3 Ex. D. 276 ; 42 J. P. 
372 ; 33 Digest 460, 1724 ; Alison v. Hall (1888), 4 T. L. R. 524 ; J2. v. Titterton, 
Ex parte Quelch, [1895] 2 Q. B. 61 ; 59 J. P. 327 ; 37 Digest 178, 10 ; E. v. West 
Hiding JJ., [1900] 1 Q. B. 291 ; 33 Digest 381, 904. 

As to the pa 3 nnent into the Police Fund of fines awarded to police constables 
(being common informers), see the Penalties (Application) Act, 1850, s. 1 ; the 
Police Pensions Act, 1921, Sched. IT. (12 Halsbury’s Statutes 894) ; Alison v. 
Charlesworth (1885), 49 J. P. 294 ; 33 Digest 460, 1720 ; Alison v. Hall, supra. 

He He H: He 

256. If any person assessed to any rate made under this Act (a) by 
any urban authority fails to pay the same when due and for the space of 
fourteen days after the same has been lawfully demanded in writing (b), 
or if any person quits or is about to quit any premises without payment 
of any such rate then due from him in respect of such premises, and 
refuses to pay the same after lawful demand thereof in writing (6), any 
justice may summon the defaulter to appear before a court of summary 
jurisdiction to show cause why the rate in arrear should not be paid ; 
and if the defaulter fails to appear, or if no suf&cient cause for non-pay- 
ment is shown, the court may make an order for payment of the same, 
and, in default of compliance with such order, may by warrant cause the 
same to be levied by distress of the goods arid chattels of the defaulter (c). 

The costs of the levy of arrears of any rate may be included in the 
warrant for such levy. 

This section has been repealed by the P. H. A., 1936, s. 346, Sched. HI., Pt. I. (2), 
ante, pp, 720, 728, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewith. 

(a) Rates made “ under this Act ” are now limited to private improvement rates. 
See the R. and V. A., 1925, a?ife, p. 21 13. Under that Act, which substituted a general 
rate for the general district rate, borough rate and poor rate, proceedings for recovery 
of the general rate are to be taken in the same way as was formerly appropriate to the 
poor rate (s. 2 (3), ibid., ante, p. 2119). 

It was held that, notwithstanding the incorporation with this Act of the provisions 
of the Waterworks Clauses Act, 1847 {see now s. 120, P. H. A., 1936, ante, p. 368), as to 
the recovery of water rates, a water rent accrued due under an agreement for supply 
of water is a rate “ made under this Act ” within the meaning of this section, and 
that the period of limitation applicable to the recovery thereof commences to run 
on a ^bilure to pay within fourteen days after demand thereof {Elliott v. EusseU, 
[1902] 2 K. B. 748 ; 67 J. P. 158 ; 43 IHgest 1065, 52). 

(5) As to the service of this demand, see s. 267, post, p. 4495. A demand will, 
it is presumed, be sufdcient if made by the collector of the rate. There is no limit of 
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time within which such demand must be made (Keeton v. Sheffield Coal Co., Gill v. 
MeUor, post, p. 4486). 

(c) In the case of rates made under this Act the text expressly provides for the 
making of an order by a court of summary jurisdiction, and such rates are civil debts 
(Southwark and VauxTiall Water Co. v, Eampion U. D. C,, [1899] 1 Q. B. 273 ; 63 
J. P. 100 ; 33 Digest 370, 791). The section makes no provision for imprisonment 
in default of distress, but that defect is supplied by the S. J. A., 1848, s. 22 (11 Hals- 
buiy’s Statutes 284), as amended by the S. J. A., 1879, ss. 6, 35 (op. cit. 325, 342), 
the effect of which is that in default of distress the defendant may be committed, 
but only upon proof of means given on judgment summons. 

As to the costs of distress in respect of sew’er rates under the Sewers Acts, see 
B. V. Smith, Ex parte Porter, [1927] 1 K. B. 478 ; 91 J. P. 14 ; Digest Supp. 

The provisions of this section are different from those contained in the corre- 
sponding P. H. A., 1848, s. 103, which provided that in case the defaulter failed to 
appear according to the exigency of the summons, or no sufficient cause for non-pay- 
ment were shown, the justice might by warrant cause the rate to be levied by distress 
of the goods and chattels of the defaulter. With reference to this provision it was 
held that the section did not confer a discretionary power upon the justice, but that 
he was bound to act m i nis terially (R. v. Newman (1860), 29 L. J. M. C. 117 ; 6 Jur. 
(n. s.) 293). It was also decided that the justices could not, when required to enforce 
payment of this rate, entertain any question as to the legal election of the members 
of the board who made the rate (R. v. Derbyshire JJ. (1855), 19 J. P. 772 ; 38 Digest 
631, 1503) ; nor as to the purpose to which the rate was to be applied (Luton L. B. 
V. Da^ns (1860), 24 J. P. 677 ; 29 L. J. M. C. 173 ; 18 Digest 415, 1546 ; see also 
Sandgate L. B. v. Pledge, p. 4488, post). In fact, the duties of justices resembled 
their duties in enforcing a poor rate. 

In Stirk v. Halifax Assessment Committee, [1922] 1 K. B. 264 ; 86 J. P. 9 ; 38 Digest 
1157, it was held that a valuation list which purported to amend the existing valua- 
tion of certain classes of property by an addition of 25 per cent, all round, was bad. 
But notwithstanding this it was held that the justices on a summons to enforce 
payment of the poor rate made on such list, had not jurisdiction to refuse to. issue 
their distress warrant (Shillito v. Einchliffe, [1922] 2 K. B. 236 ; 86 J. P. 110 ; 18 
Digest 401, 1414). But quaere. Whether this applies to proceedings to enforce a 
rate made under this Act, having regard to the provisions of the above section. 

Notwithstanding the alteration in the text the justices, to a great extent at any 
rate, still act ministerially, and have not unfettered discretion to determine when 
rat^ are or are not paid ; and it is for the urban authority to remit for poverty. 
See s. 225, ante, p. 4474. As to whether justices can grant time to a ratepayer or order 
payment by instalments, see an article at 75 J. P. N. 193. The point appears to be 
doubtful. Reference should be made to the cases in the preceding paragraph and 
infra, and on p. 4486, post, for decisions as to what defences are open to a ratepayer 
b^oie justices : but it may be well to refer here to the language of James, L. J., 
in Re Neath and Brecon Rail. Go. (1874), 9 Ch. App. 263 ; 42 Digest 716, 1346 : 
“ By the courtesy of ParKament when dealing with courts of justice, the word 
‘ lawful ’ is used, but when it is said that it shall be lawful for the court to do a certain 
thing, it means that it shall be done, and it is in fact unlawful to do anything else.” 
In Julius V. Oxford (Bishop of) (1880), 5 App. Gas. 214 ; 44 J. P. 600 ,* 42 Digest 
716, 1351, Lord Cairns, L.C., said that “ where a power is deposited with a pubMc 
officer for the purpose of being used for the benefit of persons who are specifically 
pointed out, and with regard to whom a definition is supplied by the legislature of 
the conditions upon which they are entitled to call for its exercise, that power ought 
to be exercised, and the court will require it to be exercised.” 

As already stated, the “ order ” here required was a new provision, and was not 
required by the previous statute (R. v. Tottenham L. B., Ex parte Perry (1860), 
24 J. P. 87 ,* 1 L, T. 413). It was therefore held that justices in acting under that 
statute were not affected by the limitation of time imposed by the S. J: A., 1848, 
s. 11 (11 Halsbuiy’s Statutes 278) {Sweetman v. GHiest (1868), L. R. 3 Q. B. 262 ; 
32 J. P. 212 ; 18 Digest 430, 1671). The necessity for an order under the present 
section brings in the limit of time prescribed by the S. J. A., 1848, s. 11. That 
section takes effect in every case where upon a complaint a justice is authorised by 
law to make an order, and requires the compiamt to be made within six catedax 
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months from the time when the matter of such complaint arose. As (except in 
cases of “ quitting ”) no ground for making a complaint arises till 14 days after 
demand, it would appear that complaint for these rates must be laid -v^dthin a period 
of six months 14 days after they have been demanded, as required by this 
section (see BUioU v. Enssell, on p. 4484, ante). It should be observed that there is no 
limit of time within which a demand must be made (see Keeion v. Sheffield Coal Go. 
[1901] 2 K. B. 26 ; 65 J. P. 341 ; 38 Digest 627, 1469). In this case, after the rate 
was demanded, the assessment was reduced, and thereupon an amended demand 
was made. It was held that the six months ran from the time of the amended, and 
not of the original, demand. See also Gill v. Mellor, [1924] 1 K. B. 97 ; 87 J. P. 
190 ; 38 Digest 625, 1464, where demand was not made within the year for which 
the rate was laid. 

In R. V. Harmam (1886), 34 W. R. 355 ; 18 Digest 415, 1648, the Court of Appeal 
held that on an application before justices for payment of a rate under this section, 
the rate bei^ goc^ on the face of it, and the property in respect of which the occupier 
is rated being within the district of the local authority, the justices’ duty is merely 
ministerial, and they have no jurisdiction to inquire into the validity of the rate. 
The judgment of Bowen, lud., in this case is worthy of careful perusal, as stating in 
a concise form the chief exceptions to the general rule that justices are bound to 
enforce a rate good upon the fr-ce of it, e.g., non>occupation (jR. v. Bradshaw (1860), 
2 E. & E. 836 ; 24 J, P. 727 ; 18 Digest 401, 1413 ; R. v. Bagshaw, etc. JJ. (1896), 
75 L. T. 513 ; 18 Digest 400, 1408) ; and where the property is outside the district 
of the rating authority (Walker v. G. Rail. Co. (1859), 2 E. & E. 325 ; 24 J. P, 
262 ; 38 Digest 627, 1466 ; Baglan Bay Tm Plate Co. v. John (1895), 72 L. T. 805 ; 
18 Digest 415, 1645 ; but see R. v. Jefferson (1884), 48 J. P. 393 ; 38 Digest 630, 
1493) ; the Lord Justice reserved his opinion whether there would not be another 
exception in the case of an exemption from rating under a public general statute. 
As to this last point, see Bates v. Plumstead Overseers (1895), 59 J, P. 118 ; 64 L. J. 
M. C. 127 ; 18 Digest 415, 1549 ; Rayner v. Drewitt (1900), 64 J. P, 567 ; 82 L. T. 
718 ; 38 Digest 486, 446 ; and see also Wixon v. Thomas, [1911] 1 K. B. 43 ; 75 
J. P. 58 ,* 38 Digest 487, 447, where it was held that the fact of premises being in 
the occupation of the Crown naay be accepted by justices as a reason for not enfpjxjing 
a general rate. 

In Whenman v. Clark, [1916] 1 K, B. 94 ; 80 J. P. 128 ; 38 Digest 456, 218, it 
was held that a Court of Summary Jurisdiction (upon an application to them for an 
order for payment under this section) has juiisdiotion to entertain the question 
whether the occupier by reason of a public Act is exempt from being rated, the facts 
not being in dispute. And p&r Swinfen Eady and Piokfori), L JJ. : it is a good 
working rule, provided there is no dispute as to facts, that justices upon such an 
application have jurisdiction to entertain a defence that the defendant ought not to 
have been rated at all, or, if rateable at all, ought not to be rated upon the full rate- 
able value. Reference might be made to an interesting discussion upon the last 
mentioned decision in Stevenson v. Orr, [1916] 2 I. B. 619 ; 38 Digest 464, g. 

Where there is occupation of part only of the property rated the rem^y is by 
appeal against the rate, and justices must as a rule issue a warrant to enforce payment 
(Mancheket (Overseers of) v. Headlam (1888), 21 Q. B. D* 96 ; 52 J. P. 517 5 18 
Digest 401, 1416). The test appears to be whether it is possible to satisfy the 
description in the rate book without including property not occupied by the defendant 
(Margate Corporation v. Pieman (1912), 76 J. P, 145 ; 106 L. T. 104 ; 38 Digest 469, 
312). See also Lanffard v. Cole (1910), 74 J. P. 229 ; 102 L. T, 808 $ 38 Dig^t 453, 
201, and Curzon v. Westminster Corporation (1916), 80 J. P. 468 ; 14 L. G. R. 1112 ; 
38 Digest 448, 163, in both of which cases, the ratepayer not being in occupation of 
the whole of the property rated, it was held that a distress warrant ought not to 
have been issued. 

In oases aridng out of “ passive resistance,” it has been held that where a ratepayer 
tenders a portion of a poor rate which is refused, and the amount t^dered is again 
taid^red before the justices and again refused by the overseers, the justices have adis- 
oretaon wheth^ they will issue a dista:ess warrant for the whole rat© <» require the ov^ 
seers to accept the sum tendOTed, and issue a warrant for the balance (B. v, Giliespie, 
Ex parte We^ Sam Overseers^ [1904] 1 K. B. 174 ; 68 J. P. 11 ; 18 Digest 405. ; 

Re WyUs (1903)> 68 J. P. 13 ; 73 L. J. K, B. 112 , n. ; 18 Digest 405, 1454). 
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In Sheffield Waterworks Go. r. Mayor, etc. of Sheffield (1886), 50 J. P. 6 ; 56 L. J. Note to 
M. C. 40 ; 38 Digest 626, 1462, the respondents summoned the appellants to recover SeetiOtt 256» 

payment of a general district rate on certain property of the appellants. The rate 

was made, as regards some of the appellants’ property on the basis of a supplemental 
valuation list, and as regards the remainder on the basis of the valuations on which 
the previous rates had been made. After the rate had been demanded and before 
the summons was issued, the assessment committee reduced the net rateable value 
of the hereditaments and premises occupied by the appellants : — Held, that sufficient 
cause was shown for non-payment of the rate within the meaning of this section. 

The court distinguished Sandgaie L. B, v. Pledge, post, p. 4488, on the ground that in 
that case the validity of the rate was sought to be impeached, while here only a 
wrong amount had been demanded. It is obvious, therefore, that in similar cases 
an authority ought to amend their rates under s. 221, ante, p. 4472, and proceed only 
for the reduced amount. 

It would seem that an owner might have showm cause if summoned for rates as 
an owner under s. 211 ((13 Halsbury’s Statutes 714) now s. 11 of the Act of 1925, 

VoL V., post) by proving that the rated premises were assessed at a sum greater than 
the prescril^ amount, and that therefore the occupier was rateable {Norwood 
{Overseers of) v. Salter, [1892] 2 Q. B. 118 ; 56 J. P. 535 ; 38 Digest 514, 67S). 

The fact that the property rated was at a distance of three miles &om any of 
the paving, lighting, or drainage for which the rate w'as made, was held to be no 
sufficient cause for non-payment {Neuport {Mayor, etc. of) v. Lang (1892), 57 J. P. 

199 ; 38 Digest 619, 143S). 

After a poor rate and a district rate had been made, a ratepayer gave notice to the 
assessment committee of an objection to his assessment. After hearing the objection 
the committee raised his assessment, and amended demands were served claiming 
rates upon such increased assessment. The ratepayer paid the amounts originaliy 
named in the rates and originally demanded. It was held that the committee had no 
power to increase the assessment, and that a distress warrant for the balance was 
properly refused {Hudson v. Rhodes, [1909] 1 K. B. 85 ; 73 J. P. 66 ; 38 Digest 583, 

116S). 

In Rochdale Building Society v. Mayor, etc. of Rochdale (1886), 51 J. P. 134 ; 

18 Digest 420, 1591, commissioners made a rate in 1876 on P., an owner, for improve- 
ment expenses, and he paid part thereof and died. At the date of the rate P. had 
executed a mortgage to B., who entered into possession in 1882. In 1885 the justices 
issued a distress warrant against B. for the unpaid rate made on P. : — Held, that the 
justices had no power to issue a distress warrant against B., who was not named in 
the rate. 

In January, 1907, upon an appeal against a general district rate made by the 
Thornton U. D. 0., the Court of Appeal held that the B. & F. Tramway Co. were 
rateable in respect of their tramroad upon one-fourth only of its value, and this 
decision was subsequently affirmed. In June, 1907, a neighbouring urban council 
made a district rate in which they rated another portion of the same tramroad at 
its full value and demanded payment. On a summons to enforce payment the 
company contended that they were Hable to pay on one-fourth part only of the 
net annual value of the tramroad, and that a distress warrant should not be 
granted for the full amount. The justices held that the company had shown 
sufficient cause for non-payment of the full amount, and they reduced the rate 
and made an order for the reduced amount, which was demanded and paid. The 
council obtained a special case but withdrew it owing to failure to comply with the 
C. 0. rules. A rule nisi was then obtained calling upon the justices to show cause why 
they should not hear and determine an application for the issue of a distress warrant 
for the full amoimt of the rate. It was held that, whether the justices were or 
were not entitled to make an order for a less amount than that appearing on the 
face of the rate, the court would not in the circumstances issue a rriandamuB to 
them to issue a distress warrant for the full amount {R. v. Shutthworth and Others 
(1908), 72 J. P. 329 ; 38 Digest 631, 1505). In June, 1908, the same council made 
another rate, rating the tramroad at one-fourth only. On a summons to enforce 
payment of this rate (£447), it was proved that whilst the company’s original appeal 
(b^un in 1904) against the Thornton U. D. C. claiming to be rated as a railway was 
pending, the council now concerned made rates in 1905 and 1906, in which the 
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Note to company were rated in full for the tramroad, and not at one-fourth, which would 
Section 256. reduced their liability from £1,056 to £596. It was also proved that in August, 

1905, the council undertook to refund to the company the difference, if they were 

successful ia their appeal. The company consequently paid the full amount of 
£1,056, and had thus made an over-pa 3 mient of £460. It was held, that they had 
shown sufficient cause for non-payment of the rate dated June, 1908 [Blackpool and 
Fleetwood Tramroad Co., Ltd. v. Bi$pham-mth-Norbreck U. D. 0., [1910] 1 K. B. 
592 ; 74 J. P. 141 ; 38 Digest 626, 1464). In July, 1907, a third urban council 
made general and special improvement rates in which they rated another portion of 
the same tramroad at the fuU value instead of at one-fourth. The company, relying 
on the decision in the Thcymtcm U. D. G. Case, claimed to pay only one-fourfch ; and 
it was held that sufficient cause had been shown to justify the bench in refusing a 
distress warrant for the fuU amount (Dixon v. Blachpool <Sb Fleetwood Tramroad Go., 
[1909] 1 K. B. 860 ; 73 J. P. 219 ; 18 Digest 421, 1592). 

As to the recovery of a number of local rates of different kinds in the same summons, 
see the Poor Rates Recovery Act, 1862 (14 Halsbury’s Statutes 531). 

For a case where damages were recovered for wrongful distress put in after pay- 
ment in pursuance of an order, see Mutton v. Hornsey U. D. C., Times, April 15th, 
1899 ; and see Atkins v. Hutton (1910), 74 J. P. 329 ; 18 Digest 416, 1555, as to the 
civil liability of a landlord who, having agreed with his tenant to pay the rates, fails 
to do so, with the result that the tenant is imprisoned. See also on this point 
Eeigate Corporation v. Wilkinson (1919), 84 J. P. 17 ; 38 Digest 633, 1524. 

It would seem that an appeal to quarter sessions against the order lies under 
s. 269, post, p. 4499. 

A special case may be stated by justices under the S. J. A., 1879, s. 33 (11 Hals- 
bury’s Statutes 341), upon an application to enforce payment of a rate under this 
section. Where, however, a rate is good upon the face of it, the justices may not 
refuse to make an order for payment on the ground that there is a concurrent rate 
made for the same purpose (Sandgate L. B. v. Pledge (1885), 14 Q. B. D. 730 ; 49 
J. P. 342 ; 18 Digest 415, 1547). 

An application to a court of summary jurisdiction for an order to enforce payment 
of a rate under the text is not a criminal cause or matter, and therefore an appeal 
lies to the Court of Appeal from the judgment of the High Court upon a case stated 
by the court of s umm ary jurisdiction [Southwark and Vauxhall Water Co. v. Hampton 
U. D. G., [1899] 1 Q. B, 273 ; 63 J. P. 100 ; 18 Digest 422, 1605). 

By s. 33 of the Criminal Justice Administration Act, 1914 (11 Halsbury’s Statutes 
384), the provisions of the Summary Jurisdiction Acts, relating to the backing of 
warrants, and of s. 41 of the Summary Jurisdiction Act, 1879 [op. cit. 345), relating 
to the proof of service of documents, and of the handwriting and seal on documents, 
shall apply to the proceedings in respect of the non-payment of any rate. 

By the Bills of Sale Act (1878) Amendment Act, 1882, s. 14 (2 Halsbury’s Statutes 
106), a bill of sale is no protection against the seizure of goods for poor and parochial 
rates. But the general district rate of an urban authority was held not to be a tax 
or poor or other parochial rate within the meaning of that section [Eichards v. 
Kidderminster Overseers, [1896] 2 Ch. 212 ; 7 Digest 151, 820). It had previously 
been held that the section did not apply where proceedings had been taken in the 
county court under s. 261, post, p. 4491 [Wimbledon L. B. v. Underwood, [1892] 

1 Q. B. 836 ; 56 J. P. 633 ; 7 Digest 151, 819). For a case where, upon a distress 
for rates, it was held that there had been a bona fide sale of chattels, and thai a 
document was not a bill of sale, see Prudential Mortgage Co., Ltd. v. Marylebone 
Borough Council (1909), 8 L. G. R. 901 ; 7 Digest 10, 40. As to the recovery of 
rates in case of bankruptcy or liquidation, see Bankruptcy Act, 1914, s. 33, post, 
p. 5144, and the Companies Act, 1929 ; Vol. V. and 2 Halsbuiy’s Statutes 775. 

Rates payable in respect of property disclaimed by a trustee in bankruptcy can 
be recovered from the trustee {In re Lister, [1926] Ch. 149 ; 90 J. P. 33 ; Digest 
Supp.) 

An assistant overseer had no authority to accept payment of poor rates in the form 
of bills of exchange accepted hy the ratepayer ; and a ratepayer could not plead pay- 
ment if the assistant overseer applied such bills to his own purposes [Smith v. Barham 
(1887), 51 J. P. 581 ; 38 I%est 625, 1457). By fraudulently representing that a 
rate had been made, an assistant overseer obtained from the respondents payment ^ 
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of the amount of the imaginary rate. He paid the amount into his banking account, Note to 
and then out of it transferred to the overseers, in payment of prior rates previously Section 256, 

collected from other ratepayers, but not accounted for, a sum nearly as large as the 

sum paid to him by the respondents. A rate for the period in respect of which the 
respondents had made the payment was subsequently made, the amount due from 
the respondents being the same as that already paid by them. On an application 
by the overseers against the respondents for a distress warrant on the ground of 
non-payment of the rate, the justices found that the overseers had received the 
proceeds or the greater part of the proceeds of the payment made by the respondents, 
and refused to issue a distress warrant. It was held, that there was no evidence that 
the respondents had paid the rate in question, and that the justices were not, on the 
ground of payment, entitled to refuse to issue a warrant {Honichurch Overseers v. 

Jj, T. o/nd S, Hail. Go, (1912), 76 J. P. 385 ; 107 L. T. 293 ; 38 Digest 625, 1458). 

Where a person was induced, by a false statement that rates had been made and 
were due, to pay money to a rate collector by cheque crossed generally and marked 
not negotiable, and the collector cashed^ such cheque at a bank where he had been 
in the habit of cashing cheques for rates, but where he had no account, it was held 
that the bank was not protected by the Bills of Exchange Act, 1882, s. 82 (2 Hals- 
bury’s Statutes 35), and were liable for the amount of the cheque to the person 
defrauded {G. W. Rail. Go. v. London and County Banking Co., [1901] A. C. 414 ; 

3 Digest 239, 678), See further as to this point the notes to L. G. A., 1933, s. 120, 
p. 906, ante. 

257. Where any local authority have incurred expenses for the Recovery 
repayment whereof the owner of the premises for or in respect of which ^ 
the same are incurred is made liable under this Act (a) or by any authority 
agreement with the local authority, such expenses may be recovered, from owners, 
together with interest at a rate (6) not exceeding five pounds per centum 
per annum, from the date of service of a demand for the same (c) till 
payment thereof, from any person who is the owner (d) of such premises 
when the works are completed for which such expenses have been 
incurred, and until recovery of such expenses and interest the same 
shall be a charge on the premises in respect of which they were in- 
curred {e). In all summary proceedings by a local authority for the 
recovery of expenses incurred by them in works of private improvement, 
the time within which such proceedings may be taken shall be reckoned 
from the date of the service of notice of demand (/ ). 

Where such expenses have been settled and apportioned by the 
surveyor of the local authority as payable by such owner, such appor- 
tionment shall be binding and conclusive on such owner, unless within 
three months from service of notice on him by the local authority or 
their surveyor of the amount settled by the surveyor to be due from such 
owner, he shall by written notice dispute the same (gr). 

The local authority may, by order Qi), declare any such expenses to 
be payable by annual instalments within a period not exceedmg thirty 
years, with interest at a rsateQih) not exceedmg five pounds per centum per 
annum, untO the whole amount is paid ; and any such instalments and 
interest, or any part thereof, may be recovered in a summary manner (i) 
from the owner or occupier for the time being of such premise, and 
may be deducted from the rent of such premises, in the same propor- 
tions as are allowed in the case of private improvement rates under this 
Act (fe). 

Thfe section has been repealed by the P, H. A,, 1936, s. 346, Sched. m,, Pt. I. (2), 
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Note to ante, pp. 720, 728, except so far as may be material for the purposes of any uurepealed 
Section 257. enactment in this Act or any enactment directed to be construed here'witli. 

(a) See ss. 150, 158, pp. 4388, 4442. See also various sections of subsequent 

Acts which are to be read with this Act, e.g., the P. H. Acts Amendment Act, 1890, 
s. 35, post, p. 4812 ; the Private Street Works Act, 1892, s. 13, post, p. 4862, etc! 
“Expenses” in this section does not include special expenses. Where, therefore, 
special expenses in respect of sewerage works were charged upon a contributory 
place under that section, it was held that premises in that contributory place were 
not subject to a charge under this section in respect of those expenses (Calderas Yeast 
Co. V. StocUale (1926), 90 J. P. 206 ; 24 L. G. R. 669 ; 38 Digest 576, 1123). 

(6) It was not clear who was to settle the amount of this rate. Probably the 
justices or the court. As regards expenses incurred after September 2nd, 1926, the 
rate is to be 5 per cent, or such other rate as the JVIinister of Health may ftom time 
to time fix and different rates may be fixed for different purposes and in different 
cases (s. 77, P. H. A., 1925, Vol. V., post) ; as from April 1st, 1934, the rate is 4 per 
cent. (Ministry of Health (Rate of Interest op Private Improvement Expenses) Order, 
1934 (S. R. & 0., 1934, No. 274)). The Minister has made a number of orders of 
local application. The owner cannot claim to deduct income tax from the interest 
{Gateshead G&rparation v. Lumsden, [1914] 2 K. B. 883 ; 78 J. P. 283 ; 26 Digest 
552, 2484). 

(c) This supplies an omission in previous legislation, which was referred to in 
WalUngton v. Willes (1864), 16 C. B. (h. s.) 797 ; 33 L. J. M. C. 233 ; 38 Digest 155, 
46, as to the commencement of the interest. As to what is a sufficient demand, see 
Wilson V. Bolton Corporation (1871), L. R. 7 Q. B. 105 ; 36 J. P. 405 ; 26 Digest 535, 
2352. 

(d) See the definition of ovmer in s. 4, ante, p. 4335. And see B. v. Swindon L. B., 
and other cases cited therewith on pp. 4412, 4413. 

As to summary proceedings for the recovery of paving expenses under s. 150, see 
that section and the notes therexmder, ante, pp. 4388 et seq. 

(e) See note (?) to P. H. A., 1936, s. 291, ante, pp. 603, 607. 

Time limit. (/) As to the limitation of time for summary proceedings, see note (?) to s. 150, 
ante, p. 4407, But there is no limitation of the time within which a demand must 
be made {Worthy v. St. Mary, Islington {Vestry of) (1886), 51 J, P. 166 ; 26 Digest 
499, 2075 ; Sampstec Corporation v. Caunt, [1903] 2 K. B. 1 ; 67 J. P. 344 ; 26 
Digest 499, 2076). 

It is only upon this notice that the board can recover summarily, and that appeal 
lies to the M. of H. under s. 268, post, p. 4495. See per Brett, L. J., in R. v. Local 
Government Board, Ex parte Thorp, in notes to s. 268, post, p. 4496. 

Conclusive- {g) With reference to the conclusive character of the apportionment, see Cooh v. 
ness of Ipswich L. B., ante, p. 4408; Shaniclin L. B. v. Millar, ante, p. 4415; Tunhridge 

apportion- WdU L. B. v. Ahroyd, ante, p. 4416 ; Hesheth v. Atherton L. B., ante, p. 4408 ; Man- 

Chester (Mayor of) v. Sampson, ante, p. 4415; SandgateL. B. v. Keene, ante, p. 4416. 
Prom these cases it would seem that failure to dispute the apportionment does not 
prevent the owner, when before the justices, from disputing his liability in ioto, but 
that where his objection is only to part of the sum apportioned, so that there is juris- 
diction as to the residue, that objection can only be taken by way of objection to 
the apportionment imder this section. See per Smith, J., in Boumemouih Commis- 
sioners V. Watts, ante, p. 4409 ; Midland Rail. Co. v. WaMon, anie, p. 4409. In the 
latter case it was hdd that when the apportionment has not been disputed, it ia 
no answer to summary proceedings that the defendant has bean charged in respect 
of a greater extent of frontage than he possesses. And see also Ecdes v. Wirral 
Sanitary Avihority, ante, p. 4408. 

Thfe dispute is to be settled by arbitration. See s. 150, note (a), ante, p. 4416, as 
to arbitrations arising under that section. 

In Re Stoker and Morpeth Corporation, [1915] 2 K. B. 511 ; 79 J. P. 201 ; 26 
Digest 531, 2301, an apportionment had been made under s. 150, ante, p. 4388, to 
which a frontager gave notice of objection whereupon the local authority appointed 
an arbitrator. The frontager did not appoint an arbitrator within fourteen days as 
required by s. 180, ante, p. 4462, but within that time withdrew his objection disputing 
the apportionment. The arbitration then proceeded ex parte and upon an action to 
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set aside the award it was held that a frontager who had not appointed an arbitrator Note to 
to act for him was entitled to withdraw his notice disputing the apportionment Section 257. 

\v’ithin fourteen days. The arbitrator had therefore no power to act and the aw^ard 

was a nullity. 

Where no apportionment is necessary, e.g., where expenses have been incurred Non- 
by an authority under the Towns Improvement Clauses Act, 1847, s. 75, ante, p. 4207, applicability 
in erecting a hoarding in front of a dangerous building, the second paragraph of s. 257 paragraph 

as to the time for disputing apportionments has no application {Ush V. D. <7. v. 

Mortimer (1903), 68 J. P. 38 ; 90 L. T. 25 ; 33 Digest 404, 1150, See also Bower v. 

CaUtor R, D, C. (1911), 75 J. P. 186 ; 38 Digest 229, 603). necessary. 

(A) This is an alternative provision to that in s. 213, ante, p. 4468, which deals with Order for 
private improvement rates. That section enables an authority to make a rate on instalments, 
the occupier for these expenses. This section enables the authority to make an 
order on the owner for the same, and to charge the amount on the premises, the 
amount to be payable by annual instalments, and the rate of interest to be settled 
by themselves. It would seem that the authoritj’’ must in the first instance decide 
which course they will adopt (see Wilson v. Bolton (Mayor of), ante, p. 4418), but their 
decision will not affect their right to enforce the charge on the premises created by 
the first paragraph of the section, at any rate in respect of payments due and in 
arrear : see the judgment of Brett, L,J., in Tottenham L. B. v. Eoioell and PayneY. 

Cardiff R‘ D. G. cited in note (1), ante, p. 603. 

An urban authority, after giving notice to N. to pave, etc., a new street, did the 
work at a cost of £4,758, to defray which they borrowed, with the sanction of the 
L. G. B., money at 4 per cent. The sum apportioned on N. was £2,412, and the 
authority duly resolved to make the sum payable by instalments during twenty 
years with interest at £5 per cent. On non-payment of an instalment by N. : — Held, 
the justices were right in enforcing payment, and were not bound to allow the 
objection that the authority charged higher interest than they themselves paid 
(N. B. Rail Co. v. Holme Cultram L. B. (1889), 54 J. P. 86 ; 26 Digest 536, 2356). 

(hh) As regards expenses incurred after September 2nd, 1926, the rate is to 5 per 
cent, or such other rate as the M. of H. may from time to time fix, and different rates 
may be fixed for different purposes and in different cases (s. 77, P, H. A., 1925, 

Vol. V., post). The Minister has made a number of orders of local application. 

(i) See s, 251, ante, p. 4481, 

There must apparently be a fresh demand for each instalment, and the six months’ Recovery of 
limitation will run from such demand. See Prescott y. Nicholson (1889), 53 J. P. instalments. 
597 ; 26 Digest 500, 2077. As to enforcing the charge on the premises in respect 
of unpaid instalments, see Tottenham. L. B. v. RoweR, ante, p. 603, and Payne v. 

Cardiff R. D. C., ante, p. 604. 

(h) See s. 214, ante, p. 4469. Deduction 

from rent. 

258 . No jostice of the peace shall be deemed incapable of acting in Justices may 
cases arising under this Act by reason of his being a member of any 
local authority, or by reason of his being as one of several ratepayers, or ©f local 
as one of any other class of persons liable in common with the others to avttonty or 
contribute to, or to be benefited by any rate or fund, out of Nbieb any jontritate. 
expenses incurred by such authority are under this Act*to be defirayed. 

This section was repealed by the P. H. A., 1936, s. 346, Sched. III., Pt. I. (2), 
ante, pp. 720, 728, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewith. 

See notes to P. H. A., 1936, s. 304, ante, pp. 638 et seq. 

♦ * ♦ * ♦ • 

261 . Proceedings for the recovery of demands below fifty pounds (a), Demands 
which local authorities are empowered to recover in a summary 
manner (b), may, at the option of the local authority, be taken in the ^vered in 
county court as if such demands were debts within the cognizance of county court, 
such courts (c). 
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This section has been repealed by the P. H, A., 1936, s. 346, Sched. III., Pt. I. (2), 
ante, pp. 720, 728, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewith. 

{a) This is an increase of the limit in Local Government Act (1858) Amendment 
Act, 1861, s. 24. 

(6) See s. 251, ante, p. 4481. This section applies, therefore, only to sums which 
can be recovered summarily — not to those which can be recovered in other ways. 

(c) The six months’ limitation for summary proceedings is also applicable to the 
proceedings taken in the county court {Tottenham L. B. v. Raivell (1876), 1 Ex. D. 
514 ; 26 Digest 535, 2344 ; following West Ham L. B. v. Maddams (1876), 1 Ex. D. 
516 n. ; 40 J. P. 470 ; 26 Digest 535, 2343). The principle of these cases as applied 
to this particular Act has been since accepted ; but they were distinguished in Leeds 
Corporation v. Bohshaw (1887), 51 J. P. 441 ; 26 Digest 552, 2478. See that case 
and other cases cited ante, at p. 611. 

See also notes on p. 587, ante. 

In Bedes v. Wirral Sanitary Authority, ante, p. 4408, Mathew, J., says : “ By 
s. 261 jurisdiction is conferred on the county court in cases of this kind {i.e., to recover 
expenses due under s. 150), and although I cannot find any provision which in terms 
gives the superior court jurisdiction, I should infer that where the amount is above 
£50 an action would lie in the superior court.” But this dictum appears to be con- 
trary to the rule that where a debt is created by a statute which expressly provides 
for its recovery, the remedy so provided must be followed, and an action wdll not lie : 
see St. Pancras V estry v. Batterhury, and other cases cited at p. 4407, ante. And 
there are dicta in later cases that no action will lie in a superior court for the recovery 
of such expenses : see In re Willesden L. B. and Wright, [1896] 2 Q. B. 412 ; 60 J. P. 
708 ; 33 Digest 369, 786 ; In re Hanwell U. D. G. and Smith (1904), 68 J. P. 496 ; 
26 Digest 531, 2300. Under the Private Street Works Act, 1892, s. 14, p. 4864, 
actions may be brought in any comt of competent jurisdiction. 

262. No rate order conviction or thing made or done or relating to 
the execution of this Act shall be vacated quashed or set aside for want 
of form, or (unless otherwise expressly provided by this Act) be removed 
or removable by certiorari or any other writ or process whatsoever into 
any of the superior courts (a) : Provided that nothing in this section 
shall prevent the removal of any case stated for the opinion of a superior 
court, or of any rate order conviction or thing to which such special 
case relates (h). 

This section has been repealed by the P. H. A., 1936, s. 346, Sched. m., Pt. I. (2), 
ante, pp. 720, 728, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewith. 

(a) The Act does not contain any definition of the term “ superior court,” but the 
text evidently refers to the High Court of Justice. Apart from this provision, 
certiorari does not lie to remove other than judicial acts. See E. v. Watermen^s Go., 
[1897] 1 Q. B. 659 ; 61 J. P. 388 ; 44 Digest 117, 936 ; E. v. Sharman, [1898] 
1 Q. B. 578 ; 62 296 ; 16 D^est 414, 2729 ; B. v. Batman, [1898] 1 Q. B. 

663 ; 62 J. P. 374 ; 30 Digest 34, 267. The phrase “ judicial act ” must, however, 
be taken in a very wide sense, including many acts that would not ordinarily be 
termed judicial.” The true view of the limitation appears to be that the term 
“ judicial act ”is used in contrast with purely ministerial acts. See Leeds Cor- 
poration v. Ryder, ante, p. 642, when in the Court of Appeal (svb nom., E. v. 
Woodhouse, [1906] 2 K. B. 501 ; 70 J. P. 485 ; 16 Digest 398, 2421), in which case 
E. V. Sharman, supra, on this point, was not followed, also E. v. Dublin 
Corporq>Uon (1878), 2 L. B, Ir. 371 ; 38 Digest 599, e, where May, C.J., said : “ It 
is fsbat the writ of certiorari does not lie to remove an order merely 

n&fetotal, such as a warrant, but it lies to remove and adjudicate upon the validity 
oi judicial. In this connection the term ‘ judicial ’ does not necessarily mean 
acts of a judge, or legal tribunal sitting for the determination of matters of law, but 
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for the purpose of this question, a judicial act seems to be an act done by competent Not6 to 
authority, upon consideration of facts and circumstances, and imposing liability or Section 262. 

affecting the rights of others.” This passage was cited with approval by Pallbs, 

C.B., in J?. V. JTerry 0. <7., [1905] 2 I. R., at p. 303, and by Lord Atkinson in 
Frome United Breweries Go. v. Bath JJ., [1926] A. C. at p. 602 ; 90 J. P., at p. 124 ; 

Digest supp., and was adopted by the Irish Court of Appeal in R. v. Local Government 
Board for Ireland^ [1902] 2 I. R. 349, where the difference between “ judicial ” and 

ministerial ” acts was elaborately discussed. See also R. v. Electricity Gommis- 
sioners, [1924] 1 K. B. 171 ; 88 J. P. 13 ; Digest Supp. See also R. v. Dublin 
Corporatim, [1911]^2 I. R. 245, and R. v. Doherty (1910), 74 J. P. 304 ; 26 T. L. R. 

502 ; 16 Digest 415, 2736, where a warrant of commitment was quashed. The point 
was raised but not decided in Ex parte Stott, [1916] 1 K. B. 7 ; 80 J. P. 169 ; 16 
Digest 459, 3341, as to whether a notice prohibiting the exhibition of a film was a 
proper subject-matter for a certiorari. 

Kotwithstanding this provision, a writ of certiorari may be granted where the 
proceedings show on the face of them a want of jurisdiction {R. v. Gosse (1860), 

3 E. & E. 277 ; 30 L. J. M. C. 41 ; 16 Digest 440, 3050 ; Re Broughton L. B. (1865) 

12 L. T. 310 ; R. v. Staffordshire JJ. (1867), 16 L. T. 430 ; 16 Digest 437, 3021 ; R. 
v. Wood (or Rose), ante, p. 1093 ; R. v. Slater (1903), 67 J. P. 299 ; Colonial Bank 
of Australasia v. Willan (1874), L. R. 5 P. C. 417 ; 16 Digest 440, 3060). In the 
case last mentioned it was laid down that when a certiorari is said to be taken away 
by statute, the superior court is not absolutely deprived of the power to issue the 
writ ; but its action as to the wiit is controlled and limited, and it cannot quash 
the order removed by certiorari except upon the ground either of a manifest defect 
of jurisdiction in the tribunal that made the order, or a manifest fraud in the party 
procuring it. Matters on which the defect of jurisdiction depends may be apparent 
on the face of the proceedings, or may be brought before the superior court by 
affidavit, but they must be intrinsic to the adjudication impeached. Objections on 
the ground of defect of jurisdiction may be founded on the character and constitu- 
tion of an inferior court, the nature of the subject-matter of the inquiry, or the 
absence of some preliminary proceeding which was necessary to give jurisdiction to 
the court. The objection of defect of jurisdiction cannot be entertained if it rests 
solely on the ground that the judge has erroneously found a fact which was essential 
to the validity of his order, but which he was competent to try (ibid.). And see 
Ex parte Bradlaugh (1878), 3 Q. B. D, 509 ; 42 J, P. 583 ; 16 Digest 441, 3070 ; R. 

V. Bradford, [1908] 1 K. B. 365 ; 72 J. P. 61 ; 16 Digest 423, 2834 ; R. v. Que&nls 
County JJ., [1908] 2 I. R. 285 ; 26 Digest 356, b ; Ex parte Stott, [1916] 1 K. B. 7 ; 

80 J, P. 169 ; 16 Digest 459, 3341 ; cases cited in Paley on Convictions, 7th edL, at 
p. 354, and Short and Mellor’s Crown Office Practice, 2nd ed., p. 43. See generally 
as to the effect of a clause taking away certiorari, R. (Martin) v. Mahony, [1910] 

2LR.695; 25 Digest 451, flr. 

Where both parties agreed to waive a similar provision, and a recorder stated Wmver of 
a case for the opinion of the court, the fact that the corresponding section in the objection. 
Municipal Corporations Act, 1835, had taken away the certiorari was held not to 
prevent the court from determining the question (R. v. Dickenson (1857), 7 E. & 

B.831; 22 J. P.243; U Digest UZ, 3090). 

As to the practice relating to the removal of convictions, etc. by certiorari, see Practice, 
Paley on Convictions, 7th ed.. Chap. V., sect. 2. See also the Crown Office Rules, 

1906, Nos. 20 — 31. It- was held that the six days’ notice to the justice, under the 
dki rules, as a preliminary to the grant of a writ of certiorari, must precede the 
motion for a rule nisi, and not merely the motion for the rule absolute (Ex parte 
Rcberts (1886), 60 J. P. 567). But it appears now from r. 21 of the new rules that 
the notice ne^ only be given six days before the return day. An application for 
certiorari to the King’s Bench Division does not lie after conviction and judgment 
in the superior court (Nolly v. R. (1884), 16 L. R. Ir. 1 ; 16 Digest 445, o). 

The time limitation in r. 21 of the Crown Office Rules does not apply to the issue 
of a writ of certiorari at the instance of the Attorney-General on behalf of the Crown 
V. [1915] 2 K. B. 276 ; 79 J. P.324; 16 Digest 461, 3356). 

Certiorari will not issue to quash a convicts by justhjes pending an appeal to 
quarter sessions (R. v. Barnes (1910), 74 J. P. 231 ; 102 Ia T. 860 ; 16 Di^t 446, 
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Note to (6) Tliis proviso was inserted to meet the difficulties which arose in cases such as 
Section 262. B, v. Fielding (1853), 17 J. P. 343; 16 Digest 480, 3624 ; B. v. Staffordshire JJ, 

(1867), 16 L, T. 430 ; 16 Digest 437, 3021 ; B, v. Chantrell (1875), L. R. 10 Q. B. 

Object of 472 ; 16 Digest 444, 3091, It is now rendered unnecessary, so far as 

proviso. regards cases stated by quarter sessions, for the S. J. A., 1879, s. 40, provides that 
a writ of certiorari or other writ shall not be required for the removal of any con- 
viction, order, or other determination for the purpose of obtaining the judgment of 
a superior court. In Clark v. Alderbury Unim (1880), 45 J. P. 358 ; 29 W. R. 334 ; 
16 Digest 434, 2969^ it was held that the provision rendered a certiorari unnecessary 
to bring up a case stated by sessions on a rating appeal, and that the clerk of the 
peace, on receiving notice from the solicitor of the party requiring it, should send up 
the case to the Crown Office. As to the recognizances in such a case, see the Cro^vn 
Office Rules, 1906, Nos. 24 — ^26. 


Protection 
of local 
authority 
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265* No matter or thing done, and no contract entered into by any 
local authority or joint board or port sanitary authority, and no mat^er 
or thing done by any member of any such authority or by any officer 
of such authority or other person whomsoever acting under the direction 
of such authority, shall, if the matter or thing were done or the contract 
were entered into bona Me for the purpose of executing this Act, 
subject them or any of them personally to any action liability claim or 
demand whatsoever ; and any expense incurred by any such authority 
member officer or other person acting as last aforesaid shall be borne 
and repaid out of the fund or rate applicable by such authority to the 
general purposes of this Act. 

Provided that nothing in this section shall exempt any member of 
any such authority from liability to be surcharged “with the amount of 
any payment which may be disallowed by the auditor in the accounts 
of such authority, and which such member authorised or joined in 
authorising. 


See notes on pp. 643 — 653, ante. 


Notices. 

266. Notices orders and other such documents under this Act may 
be in writing or print, or partly in writing and partly in print ; and if 
the same require authentication by the local authority the signature 
thereof by the clerk of the local authority or their surveyor 6r inspector 
of nuisances shall he sufficient authentication. 

This section has been repealed by the P. H. A., 1936, s, 346, Scbed. III., Pt. I, (2), 
ante, pp. 720, 728, except so far as may be material for purposes of any unrepealed 
aractment in this Act or any enactment directed to be construed herewith. 

It is presumed that this should be read reddendo si’ngfda singulis, so that the 
notices referred to must be such as each officer by virtue of his office can properly 
sign. 

Sanitary Law Amendment Act, 1874, s. 40, rendered the notice sufficient if it 
purported to be signed by the officer ; but as these words are omitted, the signature 
must be proved in any proceedings where the notice is of importance, unless it be 
admitted by the opposite party. 

The provition in the text was of importance tinder the P. H. A., 1848, in respect 
of non-corporate districts, where a certain number of members were required to 
sign special documents, l^t as there are now no such districts, all being incorporated. 


Notices, etc. 
may b© 
printed or 
written. 
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and there is no requisition as to signature by members, the section seems to be one Kote to 
of extreme caution. Section 266 , 

See also note (d) to P. H. A., 1936, s. 284 (2), ante, pp. 575, 576, 


267. Notices orders and any other documents (a) required or Service of 
authorised to be served under this Act may be served by delivering 

the same to or at the residence (6) of the person to whom they are 
respectively addressed, or where addressed to the owner (c) or occupier 
of premises (c) by delivering the same or a true copy thereof to some 
person on the premises, or if there is no person on the premises who can 
be so served by fixing the same on some conspicuous part of the 
premises (d) ; they may also be served by post (e) by a prepaid letter, 
and if served by post shall be deemed to have been served at the time 
when the letter containing the same would be delivered in the ordinary 
course of post, and in proving such service it shall be sufficient to prove 
that the notice order or other document was properly addressed and put 
into the post. 

Any notice by this Act required to be given to the owner or occupier 
of any premises may be addressed by the description of the “ owner ” 
or “ occupier of the premises (naming them) in respect of which the 
notice is given, without further name or description (jf ). 

This section has been repealed by the P. H. A., 1936, s. 346, Sched. III., Pt. I. (2), 
ante, pp. 720, 728, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewith. 

(а) See note (a) to P. H. A., 1936, s, 285, ariie, p. 676. 

(б) See note (/) to P. H. A., 1936, s. 286, ante, p. 577. Except when a notice is 
addressed to the owner or occupier of premises and is served on someone on, or is 
affixed to, the premises to which it relates, such notice must, in the case of a limited 
company, apparently be left at or posted to the registered office of the company ; 
see the Companies Act, 1929, ss. 370, 380, and Pearks, ChinsUm and Tee, Ltd. v. 

Eiehardaon, [1902] 1 K. B. 91 ; 66 J. P. 119 ; 25 Digest 105, 289. 

(c) See the definitions of owner and premises in s. 4, ante, p. 4336. 

(d) See note (n) to P. H. A., 1936, s. 285, aTite, pp. 577, 578. 

(e) The P. H. A., 1848, s. 150, allowed service by post only when the owner^s . 
place of abode was not within the district : there is no such distinction in the text. 

Prepayment of the letter must he proved in order to prove service (Walthafnstow * ’ 

V. D, 0. V. Henwood, [1897] 1 Oh. 41 ; 61 J. P. 23 ; 22 Digest 370, m5). In a case 
decided under the Valuation (Metropolis) Act, 1869, where the wording of s. 65 
(14 Halsbury’s Statutes 580) is very similar to this section, it was held that the 
presumption that a notice had been received when properly addressed, prepaid and 
delivered to the post office is not merely a presumption of fact unless the contrary 

be shown, but is a presumption of law whether in fact the notice was received by 
the addressee or not (jK. v. Westminster Union, Bx parte Woodward ds Sons, [1917] 

1 K. B. 832 ; 81 J. P. 93 ; 22 Digest 370, 378d). See also WatU v, Vickers, Ltd. 

(1916), 86 L. J. K. B. 177 ; 33 T. L. R. 137 ; 22 Digest 370, 3783. 

if) See note (Z) to P. H. A., 1936, s. 285, arUe, p. 577. 

Appeal. 

268. Where any person deems himself aggrieved by the decision of Appe^ in 
the local authority in any case in which the local authority are 

powered to recover in a summary manner any expenses incurred by Govemme^t 
them, or to declare such expenses to be private improvement expenses, Board. 
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Section 268 . j^e may, within twenty-one days (a) after notice of such decision (i), 
address a memorial to the Local Government Board, stating the grounds 
of his complaint, and shall deliver a copy thereof to the local autho- 
rity (c) ; the Local Government Board may make such Order in the 
matter as to the said Board may seem equitable, and the Order so made 
shall be binding and conclusive on all parties (d). 

Any proceedings that may have been commenced for the recovery of 
such expenses by the local authority shall, on the delivery to them of 
such copy as aforesaid, be stayed ; and the Local Government Board 
may, if it thinks fit, by its Order (c), direct the local authority to pay 
to the person so proceeded against such sum as the said Board may 
consider to be a just compensation for the loss damage or grievance 
thereby sustained by him. 

This section has been repealed by the P. H. A., 1936, s. 346, Scbed. III., Pt. L (2), 
ante, pp. 720, 728, except so far as may be material for the purposes of any uniepealed 
enactment in this Act or any enactment directed to the construed herewith. 

(a) See next note as to the decision the notice of which gives a right of appeal. 
Such appeal is now to the Ministry of Health and the memorial of appeal must 
be received by them on or before the twenty-first day after the receipt of the notice 
of such decision. See also note (c), posty p. 4498. 

Appeals can be made again^ “ decisions of local authorities in proceedings 
under s, 150 of the Act, ante, p. 4388. 

What is a (6) Notice of apportionment of expenses under s. 150 having been served upon 
“ decision.’* an owner, and demand of payment having been made after three months had expired 
(see s, 257, ante, p. 4489), the owner deeming himself aggrieved by the decision of the 
authority, addressed a memorial, by way of appeal, to the L, G. B., stating the grounds 
of his complaint. On a rule for prohibition to the Board, the Court of Appeal held 
that an appeal lay to the Board, and that no prohibition ought to be granted. The 
court held that the demand of payment was the first decision from which an appeal 
would lie under the section. With regard to the power of the Board on such appeal, 
Baqgallay, L.J., said : “ That while they might properly refuse to travel beyond 
the grounds of complaint alleged in the memorial, yet that they had jurisdiction 
to inquire into the whole matter, and to inquire whether the aggregate amount of 
the expenses was unreasonable or unnecessaiy, as well as whether the proportion 
assessed upon the appellant was light.” And Bebtt, L.J., said : “ It seems to me 
obvious from the construction of the Act, that the Board have power to inquire 
into every oircumstanee, however remote, which could reasonably determine the 
question whether it was equitable or not that a particular sum ^ould be paid ** 
(j?. (or Pemrth) v. Local Government Board (1882), 10 Q. B. D. 309 ; 47 J, P. 228 ; 
26 Digest 532, 2318). In the same case Bbett, L. J., also expressed an opinion that 
the d^ision of the Board was judicial, and that it was their duty to hear the parties 
presenting the memorial, though not necessarily by hearing oral evidence. It was 
their duty, however, to allow the appellant to know the answer of the authority to 
his memorial, so as to let him reply to it. The decision in the Pemrth Case was 
applied by the Divisional Court in R. v. L. G. B., Ex parte Thorp (1914), 79 J. P. 
248 ; 13 L. 'G. R. 402 ; 38 Digest 154, 43, to a decision of a local authority to 
substitute water-cloeets in lieu of privies under s. 36 (now repealed) (13 Halsbuiy^s 
Statutes 640). It was held that the decision referred to in s. 268 is a decision of the 
local authority that the expenses incurred by them should he recovered in a summary 
manner or that they shall be declared to be private improvement expenses, and is 
not any decision of the local anthority in a case in which tiie expense may ultimately 
be recovered summarily or be declared to be private improvement expenses. As to 
this see further imtes (c), (d), past, p. 4498, and comments on this case in 78 J. P. K 
367. 

Upon hear^ of a complaint to recover expenses under s. 150, ante, p, 4388, 
the defendant objected that the plans referred to in the notice rfiow^ that part of 
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the work had been executed upon land belonging to private owners. The magistrate Note to 
found as a fact that the land did not belong to private owners, but formed part of Section 268. 

the street when the notice was given, and made an order for payment of the amount 

apportioned. On application for certiorari upon affidavits which satisfied the court 
that the magistrate’s finding was contrary to the fact, it was held, assuming that 
the magistrate had jurisdiction to inquire whether the case was within the statute, 
that the matter was at least partly within the statute, so as to give the magistrate 
jurisdiction, and that the remedy was not by certiorari. See s. 262, ante, p. 4492. It 
was further held that the proper remedy was by appeal under this section against 
the decision of the authority (Wake v. Sheffield Corporation (1883), 12 Q. B. B. 142 ; 

48 J. P. 197 ; 26 Digest 638, 2370. See also Derby (Mayor, etc. of) v. Qrudgings, 
ante, p. 4409). 

In Wake v. Sheffield Corporation, supra, the ground of the decision was that as 
part of the work was executed upon a street, there was some jurisdiction to make the 
apportionment. “ The complamt,” said Bsett, M.R., “ is, that although the local 
authority might properly have determined to pave the street, and might properly 
have fixed the amount to be expended thereon, yet the sum expended was not on 
the street only, but was partly on the street and partly on private land and that 
therefore the decision of the local authority was wrong ; that is to say, that it fixed 
a wrong sum to lay before the surveyor to apportion, because it had not confined the 
sum to that which had been expended on the street, but had extended it to a larger 
sum, part of which had been expended elsewhere than on the street. The complaint, 
therefore, if anything, is, that the appellant is aggrieved by the decision of the local 
authority, and consequently it comes within the exact terms of s, 268, which has 
pointed out the remedy the appellant has, namely, that in respect of that grievance 
he is to appeal to the Local Government Board. That is ^e particular remedy 
pointed out by the statute, and it being one for a grievance in respect of a new 
Kability, it is the only remedy which can be taken. If, therefore, the case was 
within the statute, the magistrate, upon the summons before him for an order for 
payment, could not determine whether the decision of the local authority was right 
or wrong ; but could only inquire whether the proper notice had been given, and if 
it had, he could only make the order of payment. It was then said that the magistrate 
was bound to inquire whether the case was within the statute at all, and that if the 
local authority had assumed to cast a liability on a person to do that which was not 
within the Act, as to contribute to the expenditure of paving that which was not a 
street, and the magistrate found that that was so, and that it was not within the 
Act at aH, then he had no jurisdiction to make the order. But, on the other side, 
it was said that if the magistrate had jurisdiction to make that inquiry he had juris- 
diction in the matter, and if he came to a wrong conclusion there was an appeal 
to the quarter sessions, but that there it must end, and there was no appeal from the 
sessions. Now, it may be that the magistrate has power to inquire whether the case 
is within the Act at all, and if so, and he finds that it is not wfikin the Act, it may be 
that he has no jurisdiction to make any further order. It may be that he is bound 
to make that inquiry, and that the only appeal from the conclusion he may come 
to is to the quarter sessions, or it may be that he has no power to make such inquiiy 
at all It seems to me to be unnecessary to decide that matter, for even if the magis- 
trate had juiisdicMon to inquire whether the case was or was not within the statute 
at all, and if supposing it was not, he had no jurisdiction to make any further order, 

I have come to the conclusion that this matter was not whoUy without the statute. 

It would be without the statute if no order at all could have b^n made by the local 
auffiority, but if any part of the expenditure had been made in respect of a street 
within the meaning of the statute it is obvious that as to that part the local authority 
m^ht fix the proper sum to be apportioned by the surveyor. Here it cannot be 
d^ied that a part of the expenditure was in respect of that which was a street 
wilhm the meaning of the statute and that the appellant was a frontager on that 
sfeeet, and it therefore follows that an order might be made upon him which would 
be an order within the meaning of the statute, and ail that could be said against 
it would be that although it mi^t lawfully be made it was a wrong order.” And see 
Commissioners v. Watts (1884), 14 Q. B, B, 87 ; 49 J. P. 102 ; 26 
Bigest 534, 2340. In that case an action was brought by a local authority to recover 
paving ^spenses under s. 150, ante, p. 4388. It appeared that pari of the work. 
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Note to exceeding £50, had been done bv contractors employed by the authority, but that 
Seetiosi 268. no written contract under the authority's seal had been executed as was then required 

by s. 174 (13 Halsbury’s Statutes 698). It was assumed by Smith, J., that the 

objection, if valid, would have been an objection to the apportionment which could 
have been raised in the time and manner provided by s. 257, ante, p. 4489. But 
according to the above cases the point might have been raised by appeal under this 
section. See also Midland BaM* €o. v. Watton (1886), 17 Q. B. D. 30 ; 50 J. P. 405 ; 
26 Digest 267, 72. The assumption of Smith, J., supra, is also opposed to Waltkam- 
sUm L. B- V. Staines, [1891] 2 Ch. 606 ; 26 Digest 538, 2S72, where the court held 
that an objection to the legality of certain charges for legal and other expenses 
included in an apportionment under s. ioO could only be raised by way of appeal 
" under this section ; and the decision in this case was followed by Stirling, J., with 
regard to a similar section in a local Act in West Hartlepool {Mayor, etc. of) v. Bobinson 
(1897), 61 J. P. 200 ; 75 L. T. 677 ; affirmed 62 J. P. 35 ; 77 L. T. 387 ; 26 
Digest 547, 244S. See also In re Eanwell U. D. C. and Smith, and the cases cited 
therewith, at p. 4417, avde. 

In Ecdes v. Wirral Rural Sanitary Authority (1886), 17 Q. B. D. 107 ; 50 J. P. 
596 ; 26 Digest 534, 23M, Mathew, J., referring to the judgment of the Master op 
TJHE Rolls in the Pem.r^ Case, anie, p. 4496, said : “I should have thought that 
there was much weight in the argument that the Local Government Board could 
not be treated as a court having exclusive jurisdiction in a case of this kind. It may 
be that if a party chooses to resort to that tribunal, he should be bound by what it 
does. But that it should otherwise be conclusive, is opposed to ail principle. It is 
not a court. No procedure is pointed out, and the idea is that the Board are to 
pronounce what judgment they choose, though opposed to law and principles of 
equity, so long as they think it equity. That question is well deserving of very 
careful consideration, and far more elaborate argument than it was necessary to 
address to us in this case.” The court (Mathew and Smith, JJ.) left it undecided 
whether, on a question whether a street was a highway repairable by the inhabitants 
at large, a frontager could appeal to the L. G. B. under this section ; but an appeal 
on this ground against a demand for payment would certainly be entertained. 

An appeal lies imder this section in respect of an objection to an apportionment 
under the Private Street Works Act, 1892, post, p. 4848, which is not admissible under 
s. 7 of that Act, post, p. 4853 (e.g. failure to apportion according to degree of benefit) 
{B. V. Minister of Eejdth, Ex parte Aldridge, [1925] 2 K. B. 363 ; 89 J. P. 114 ; 26 
Digest 545, 24S3). 

It will be observed from s. 257, atUe, p. 4489, that, where expenses have to be 
apportioned, an authority are not in a position to serve a notice of demand until Ibe 
expiration of three months from the service of the notice of apportionment, or if 
the apportionment is disputed, until such dispute has been settled by arbitration or 
withdrawn. In cases where a premature demand has been, served by an authority 
and an owner has appealed against it to the M. of H. the Ministry have pointed out 
that, as the demand was invalid, there was no statutory notice of decision against 
which any appeal could be made. 

An appeal will ^parently lie to the Ministry gvotl if aa owner has paid the amount 
clalined in compliance with a demand for same, but tiie appeal most of course be 
within twenty-one days of the demand. 

Memorial of i^) The memorial should be to the Minister of Health, and should be forwarded 
complaint. to ihe Secretary, WMtehail, S.W.l. It should be signed by the party aggrieved, 
and should state his case clearly, but as concisely as possi&e. The Ministry will 
requfre to be famished with aR the original notices served upon the appellant endorsed 
with dales of their receipt. The appellant must not omit to send a copy of his 
memorial to the authmity, and it would be well for him to state in his memorial 
i&at he has done k). A fiffiure to comply with this requirement within the tweaty*- 
rme days will probably result in the Minister’s refusing to entertain the appeaL When 
dfoeuim^ts required by the Minfetry have been mislaid or destroyed, copies should 
be obtained hrom tire olmk to the authority. The usual practitse of the Mmistay is 
to oblahi the observations of the authority upon the memorial (of which they should 
be in passesmou of a copy), mid then, unless the questions in dispute are of such a 
^lat they can be decked otherwise, to direct one of their inspectors to 
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hold a local in(iuiry, at which both the authoiily and appellant can be present or Note to 
represented. Upon consideration of the inspector’s report an order is issued. Section 268» 

In Local Government Board v. Arlidge, [1915] A. C. 120 ; 79 J. P. 97 ; 38 Digest 

97, 108, the House of Lords held (reversing svb nom, B. v. Local Government Board, Bx 
farie Arlidge, [1914] 1 K. B. 160 ; 78 J. P. 25), that the Board, on an appeal to them 
under the Housing, Town Planning, etc., Act, 1909 (10 Halsbury’s Statutes 846), 
might act upon written evidence, and need neither hear the appellant orally, nor 
disclose to him the reports and documents placed before them, and further, that the 
appellant is not entitled to know the name of the ofi&cial whose decision the Board’s 
order represents. And see hereon E. v. Housing Tribunal of Appeal, [1920] 3 K. B. 

334 ; 84 J. P. 252 ; 38 Digest 97, 109 ; and Wilson v. Esquimau anA Nauaimo Ely, 

Go., [1922] 1 A. C. 202 ; 126 L. T. 451. 

(d) As to the powers and duties of the Minister on such appeal, see E. v. Local Powers of 
Government Board, ante, p. 4496. See also Cook v. Ipsunch L. B., ante, p. 4410. Where M. of IL 
on a demand for payment of paving expenses under s. 150, ante, p. 4388, a frontager 
addressed a memorial stating the grounds of his complaint to be that the works 

were unnecessary, and were executed improperly and at too high a price, and that 
it was inequitable to charge him with the whole expenses, and the L. G. B., after a 
local inquiry confirmed the demand, it was held that on summary proceedings to 
mforce the pa 3 nnent the frontager might take the objection that the street was a 
highway repairable by the inhabitants at large (Seabrooke v. Grays Thurrock L, B. 

(1891), 8 T. L. R. 19). 

In Bristol Corporation v. Sinnott, [1918] 1 Ch. 62 ; 82 J. P. 9 ; 26 Digest 525, 2253 
(see ante, p. 4405), frontagers objecting to a notice under s. 150 presented a memorial 
to the L. G. B. under this section appealing against a demand for payment on the 
ground that the time allowed them to carry out the works was unreasonable. The 
Board after an inquiry intimated that they were prepared to confirm the demand, 
but the Board made no order, whereupon with the sanction of the Board the appeal 
was withdrawn. It was held that as no order had been made and the withdrawal of 
the appeal had been with the Board’s sanction the proceedings before the Board did 
not estop the frontagers from raising the point as to the validity of the notice in an 
action to recover the amount of the private streets works charges. 

It is not the usual practice of the Ministry to famish either to local authorities or 
appellants detailed reasons for the Minister’s decisions. 

(e) It is a question how this Order can be enforced. It is not an Order to which Enforcement 
s. 294, post, p. 4505, applies. But according to E, v. Walker (1875), L. E». 10 Q. B. of order. 

355 ; 40 J. P. 230 ; 14 Digest 203, 1824, the local authority might perhaps be indicted 

for a misdemeanor if they disobeyed it ; and probably obedience might be compelled 
by mandamus ; cf. E. v. Ftdkam Guardians, [1909] 2 K. B. 504 ; 73 J. P. 397. 

Section 295, post, p. 4505, provides for the publication of the Order if the Minister 
should require it to be published. 


Where any person deems himself aggrieved (a), by any rate Appeal to 
made imder the provisions of this Act {h), or by any order conviction {bi) 
judgment or determination of or by any matter or thing done by any [Eepeajk as 
court of summary jurisdiction (o), such person may appeal therefrom, to words in 
subject to the conditions and relations following (d) : 4^^48^ict. 

0 . 43 so far 

(1) The appeal shall be made to the next court of quarter sessions (e) as relates to 

for ^ county division or place in which ^ cause of appecd has aa appeal 

arisen, holden not less tf^n twmty-om days after die demand . 

of the rate or the decision of the court from which the appeal is commotion oi 

made: acowtof 

summary 

(2) The appellant shad, loiMn fourteen days after die cause of appeal inrisdiotfon.] 

has arisen, give notice to 0 ie other party and to the authority or 
court of summary jurisdiction hy wh^ act he deems himself 
aggrie'i^y of his mtentim to app^, cmd of the ground hereof : 
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Section 269. (3) The appellant shally immediately after such notice, enter into a 

recognizance before a justice of the peace, with two sufficient 

sureties, conditioned personally to try such appeal, and to abide 
the judgment of the court thereon, and to pay such costs as may 
' he awarded by the court, or give such other security by deposit of 
money or otherwise as the justice may allow : 

(4) Where the appellant is in custody the justice may, on the appella^it 

entering into such recognizance or giving such other security as 
aforesaid, release him from custody : 

(5) On appeals under this Act against any rate the court of appeal 

shall have the same pov^er to amend or quash any rate or 
assessment (f), and to award costs between^the parties to the 
appeal, as is or may by law be vested in any court of quarter 
sessions with respect to amending or quashing any rate or 
assessment, or awarding costs, on appeals with respect to rates 
for the relief of the poor {g) ; and the costs awarded by the 
said court under this Act may be recovered in the same 
manner in aU respects as costs awarded on the last-mentioned 
appeals Qi) : Provided that, notwithstanding the quashing of 
any rate appealed against, all moneys charged by such rate 
shall, if the court of appeal think fit so to order, be levied 
as if no appeal had been made, and such moneys, when paid, 
shall be taken as payment on account of the next effective 
rate for the purposes in respect of which the quashed rate 
was made (i) : 

(6) In the case of other appeals the court of appeal may if it thinks fii 

adjourn, the appeal, and on the hearing thereof may confirm 
reverse or modify the decision of the court of summary jurisdic- 
tion, or remit the matter to the court of summary jurisdiction 
with the opinion of the court of appeal thereon-, or make such 
other order in ike matter as the court thinks just The court of 
appeal may also make such order as to costs to he paid by either 
party as the court thinks just {k) : 

(7) The decision of the court of appeal shall be binding on all parties (I), 

Provided that the court of appeal may, if such court thinks fit, 
state the facts specially for the determination of a superior 
court (m). 

This section has been repealed by the P. H. A., 1936, s. 346, Sched. III., Pfc. I. (2)» 
ante, pp. 720, 728. except so far as may be material for the purposes of any iinrepealed 
enactment in this Act or any enactment directed to be construed herewith. 

(a) See note (6) to P. H. A., 1936, s. 301, ante, p. 626. 

What (h) The only rates now made under this Act are private improvement rates. As 

objections to appeals against rates made under the R. and V. A., 1925, ante^ p. 2113, on grounds 

competent. not connected with questions of assessments, see s. 14, ante, p. 2157. On questions 
of assessment, the appeal under that Act must be from the decision of the assess- 
ment committee (see ss. 31—36 and Sched. V., anie, pp. 2185— 2193, 2254). A 
question was raised in Ricardo Maidenhead L, B. (1857), 2 H. & N. 257 ; 21 J. P. 
359 ; 18 Digest 415, 1553, whether an appeal lay against an order of justices order- 
ing payment of a rate which had not itself been appealed against. The court did 
not decide the question. But the case was decided under the P. H. A., 1848, s. 103 
of which enabled justices to enforce a rate by warrant without order. Under 
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the present Act an order is necessary (see s. 256, ante, p. 4484), and there seems to be Note to 
no reason why an appeal should not lie. It may still be doubted, however, whether Section 269, 

on such appeal an objection could be taken which goes to the validity of the rate as 

distinguished from the jumdiction of justices to enforce it. In the case of the poor 
rate, an appeal did not lie against a warrant to enforce payment until the distress 
thereunder had been levied {R, v. Lincolnshire JJ., [1912] 2 K. B. 413 ; 76 J. P. 311 ; 

18 Digest 422, 1604), It has been said that on such an appeal an appellant could 
not avail himself of objections which he might have urged against the rate itself on 
an appeal against it {R. v. Kent JJ., Ex parte Roots (1867), 16 L. T. 672 ; 18 Digest 
422, 1601). The report of this case is very meagre, and semble the decision must be 
taken with some qualification, for it would certainly seem that an objection that a 
party rated is not an occupier would be open on both appeals. The objections 
which could be taken before justices when proceedings were taken before them to 
enforce payment of a poor rate are discussed at 77 J. P. N. 301, 315 ; and see R. v. 

Hannam; Rates v. Plumstead (Overseers of), and other cases cited therewith at 
p. 4486, ante. 

(hh) See concluding paragraph of note (c) to P. H. A., 1936, s. 301, ante, p. 627. 

(c) For the definition of “ court of summary jurisdiction,” see ante, p. 4345. 

There is no appeal against an acquittal ; see ante, p. 626. 

(d) As to procedui-e on appeal, see note (d) to s. 301 of the P. H. A., 1936, ante, 
p, 627. 

(e) Where an adjourned sessions intervened, it was held that the time must be 
calculated with reference to the first day of the next quarter sessions, and not with 
reference to the first day of the adjourned sessions (R. v. Lancashire JJ. (1876), 40 
J. P. 438 ; 34 L. T. 124 ; 38 Digest 614, 1392). And see Rawnshy v. Hutchinson 
(1871), L. R. 6 Q. B. 305 ; 35 J. P. 501 ; 33 Digest 386, 971. The Criminal Justice Act, 

1925, s. 31 (now repealed ; 11 Halsbury’s Statutes 413), avoided these decisions, and 
see now the Summary Jurisdiction (Appeals) Act, 1933, s. 1, set out at a7ite, p. 627. 

The phrase “ next sessions ” means the next sessions at which an -effectual trial 
can be had after the proper notices have been given. Therefore, where a rate was 
made on March 20th, and the notices for the next quarter sessions, held on April 6th, 
must have been given on March 22nd, it was held that the appeal might be brought 
at the July quarter sessions without being entered and respited at the April sessions 
(R. V. Surrey JJ. (1880), 6 Q. B. D. 100 ; 45 J. P. 93 ; 38 Digest 613, 1386). See 
also R. V. Paivlett, cited ante, p. 630. 

(/) Therefore, it was held that sessions might quash a rate which showed by the Powers of 
estimate prefixed to it that it was made for illegal purposes (R. v. Worksop L. B. court ou 
(1857), 21 J. P. 451) ; see also Smith v. Southampton Corporation, [1902] 2 K. B. 244 ; appeaL 
67 Z. P. 5. 

(g) As to costs, see ante, pp. 630 — 631. 

(h) As to recovery of costs, see ante, p. 6311 

(i) This provision is the same as that in Poor Rate Act, 1801, s. 1 (14 Halsbury’s Levy of rate 
Statutes 491), respecting the poor rate. Under that section it was held that where notwith- 

a rate was reduced on appeal and the person rated had during the appeal paid on standing 
the unreduced assessment, the overseers might, in subsequent rates, credit him for 
the excess paid without an order of sessions (R. v. Parker (1857), 7 E. & B. 155 ; 

21 J. P. 549 ; 38 Digest 607, J341). And see also as to the construction of the 
section, R. v. Kingston JJ. (1858), E. B. & E. 256 ; 23 J. P. 5 ; 18 Digest 399, 1399. 

See also s. 36, R. and V. Act, 1925, ante, p. 2193. 

(k) This sub-section and the next are repealed so far as relates to an appeal against BepeaJed 
an order or conviction of a court of summary jurisdiction by the S. J. A., 1884, s. 6 providons. 

(11 Halsbury’s Statutes 356), of which substitutes the corresponding provisions of 
the Summary Jurisdiction Acts, 

See hereon R. v. GoodaU, and other cases cited, ante, pp. 630, 631. 

(?) The procedure at the hearing of the appeal is regulated by “ Baines’ Act,” 
now called the Quarter Sessions Act, 1849, as to which see arUe, p. 631. 

(m) A certiorari is not now necessaiy to bring up the case (S. J. A., 1879, s. 40 ; 

11 Halsbury’s Statutes 345). 

As to the practice as to a oa^se stated by sessions, see arde, pp. 631 — 634. 

P.H.— VOL. IV. 2 3> 
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PART VIII. 

ALTERATION OE AREAS AND UNION OF DISTRICTS. 
Alteration oj Areas. 

He 


276* The Local Government Board may, on the application (a) of 
the authority of any rural district, or of persons rated to the relief of 
the poor, the assessment of whose hereditaments amounts at the least 
to one-tenth of the net rateable value (b) of such district, or of any 
contributory place therein, by Order to be published in the London 
Gazette, or in such other manner as the Local Government Board may 
direct, declare any provisions of this Act in force in urban districts to 
be in force in such rural district or contributory place, and may invest 
such authority with all or any (c) of the powers rights duties capacities 
liabilities and obligations of an urban authority under this Act ; and 
such investment may be made either unconditionally or subject to any 
conditions to be specified by the Board as to the time, portion of the 
district, or manner during at and in which such powers rights duties 
liabilities capacities and obligations are to be exercised and attach : 
Provided that an Order of the Local Government Board made on the 
application of one-tenth of the persons rated to the relief of the poor in 
any contributory place shall not invest the rural authority with any new 
powers beyond the limits of such contributory place. 

This section has been repealed by the P. H. A., 1936, s. 346, Sched. III., Pt. I. (2), 
aifute, pp. 720, 728, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewith. 

See further as to investing a rural authority with urban powers, the P. H. A. 
Amendment Act, 1890, s. 5, post, p. 4803, and the P. H. A., 1925, s. 4 (2), Vol, V., post, 
and see also the L. G. A., 1894, s. 25 (7), post, p. 4907, which provides that the powers 
of the L. G- B. under s. 276, supra, or under any enactment applying that section, 
may be exercised on the application of a county council, or with respect to any 
parish or part of a parish, on the application of the parish council of that parish. 
M. of H. must of course now be read’ for L. G. B. 

A wide general order under the powers of s. 276 and of the L. G. A., 1894, s. 25, 
post, p. 4^5, was made by the ^Minister to take effect as from September 1st, 1931 
(Rural District Councils (Urban Powers) Order, 1931 ; S. R. & O., 1931, No. 580). 
See ante, p. 3267. Under this Order, subject to certain provisos, rural district councils 
were to have the powers, duties, and liabilities of urban authorities under a l^e 
number of sections of this Act and of the P. H. A. Amendment Act, 1890, post, 
p. 4801. In many instances the former provisions are now repealed and re-enacted 
in the P- H. A., 1936, ante, pp. 4 et seq., or elsewhere, but the order is still the 
authority for a rural district council to exercise the powers of an urban authority 
under the following sections : s. 26, ante, p. 4346 (penalty on unauthorised building 
under carriageway of a street) ; s. 157, ante, p. 4432 (byelaws with respect to new 
streets) ; s, 158, ante, p. 44^ (commencement of works subject to byelaws and 
removal of works constructed contrary to byelaws) ; s. 160, ante, p. 4443, in so far 
as it incorporates with this Act the provisions of ss. 69, 70, of the Towns Improve- 
ment Clauses Act, 1847, ante, pp. 4204, 4206 (removal of future or existing obstruc- 
tions, projections, etc., obstructing passage along street) ; s. 164, ante, p. 4451 
(provision, etc., of public walks and pleasure grounds and their regulation by bye- 
laws) ; s. 165, ante, p. 4457 (provision, etc., of public clocks) ; and s. 172, a?ite. 
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p. 4460 (licensing of proprietors, drivers and cond.uctors of horses, etc., standing for Not6 to 
hire : byelaws ; licensing of proprietors and persons in charge of pleasure boats and Sootion 276 # 

vessels : byelaws). As regards the Act of 1890, post, p. 4801, the Order is still the 

authority for the exercise of powers under the following sections : s. 34, post, p. 4811 
(erection of hoards, etc., during building operations) ; s. 35, post, p. 4812 (repair of 
cellars, etc., under streets) ; s. 38, post, p. 4813 (byelaTvs for prevention of danger 
from steam whirligigs and swings and from shooting ranges and galleries) ; s. 39 
post, p. 4814 (provision, etc., of street refuges, etc.) ; s. 40, post, p. 4815 (cabmen’s 
shelters) ; s. 42, post, p. 4817 (statues and monuments in streets and public places) ; 
s. 43, post, p. 4817 (plantmg, etc., by local authority of trees in highways) ; ss. 44, 45, 
post, pp. 4818, 4819 (extension of powers as to public parks, walks, and pleasure 
grounds) ; and s. 46, post, p. 4819 (repair, winding, etc., of public clocks). 

The powers under this section sere saved by the L. G. A., 1933, s. 272 (2), ante, 
p. 1153, but were excluded by the Road TrafSlc Act, 1934, s. 23 ; Vol. V. and 27 
Halsbuxy’s Statutes 552. 

(а) As to how an application for an order should be made, see note (6) to s. 13 (1) 
of the P. H. A., 1936, ante, p. 19. 

(б) The poor rate is now absorbed in the “ general rate,” and this provision must 
be construed as having reference to the “ net annual value ” as determined under 
the R. and V. A., 1925 (s. 69 (2), ibid,, ante, p. 2233). The valuation list will be in 
the custody of the rural district council as rating authority. 

(c) See note (/) to s. 13 (1) of the P. H. A., 1936, ante, p. 20. 

* * * * 

Union oj Districts. 

285. Any local authority may, with the consent of the local autho- Power to 
rity of any adjoining district, execute and do in such adjoining (a) 
district all or any of such works and things as they may execute and do I^oin^g 
within their own district, and on such terms as to payment or otherwise district, and 
as may be agreed on between them and the local authority of the 
adjoining district ; moreover two or more local authorities may combine of works, 
together (6) for the purpose of executing and maintaining any works 
that may be for the benefit of their respective districts or any part 
thereof. All moneys which any local authority may agree to contribute 
for defraying expenses incurred under this section shall be deemed to 
be expenses incurred by them in the execution of works within their 
district. 

This section has been repealed by the P. H. A., 1936, s. 346, Sched. III., Pt. 1. (2), 
ante, pp. 720, 728, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any enactpaent directed to be construed herewith. 

(a) In a colonial case the word “ adjacent ” was contrasted with the word “ adjoin- 
ing,” and was held to include places close to or near, and was not confined to places 
adjoining {Wellington {^ayor of) v. Lower Hvtt {Mayor of), [1904] A. C. 773 ; 44 
Digest 148, 158). See also as to the meaning of the word “ adjoining,” p. 352, ante. 

The Ii. G. B. expressed the opinion that in the case of a combination of authorities 
imder s. 285 for the execution of sewerage works of common benefit no sanction on 
their part was necessary under s. 28 (13 Halsbury’s Statutes 638 ; now s. 28 of the 
P. H. A., 1936, ante, p. 84) to the communication of sewers, nor were notices under 
ss. 32, 54 (13 Halsbury’s Statutes 639, 649) necessary, unless the proposed work 
would lie outside the area of the combining authorities. 

This section did not apply to the powers conferred by s. 131 (13 Halsbury’s 
Statutes 678) (now s. 181 of the P. H. A., 1936, ante, p. 446) so as to require for then 
exercise in an adjoining district the consent of the local authority of such district 
(WitMngfon L, B. v. Mandkest&r {Mayor, etc. o/), [1893] 2 Ch. 19 ; 57 J. P. 340 ; 
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Note to 38 Digest 199, 346). “ The object of s. 285 is to enable the local authority acting 

Section 285- under it to do certain things as within their powers which, but for the section, would 

have been outside their powers. They can do certain things in an adjoining district 

without the imputation of acting vltra vires if they have got the consent of the local 
authority. But, in my opinion, that has not the effect of making the adjoining 
district or that portion of it their own district for all the purposes of s. 16 (13 H!als- 
bury’s Statutes 633) ; or, in other words, it does not dispense with the necessity, as 
between themselves and owners of land or other persons, of observing the require- 
ments that have to be observed with respect to sewers where sewers are made out- 
side the district of the board that is making them ” {^r Nobth, J., in Jones v. 
Ccmmy and Colwyn Bay Joint Water Supply Board, [1893] 2 Ch. 603, at p; 609 ; 
43 Digest 1061, 28), and see note (a), ante, p. 27. 

(b) As to the union of districts, see P. H. A., 1936, s. 6, ante, p. 10, and as to joint 
committees, s. 9 of the L. G. A., 1933, ante, p. 854. 

Advantages When works of magnitude are required for the joint benefit of two or more districts 
of joint board the M. of H. favour the constitution of a joint board under s. 6 of the 1936 Act, rather 
over joint a combination under s. 285. A committee have no power of themselves to 

committee. borrow money or to hold property or to sue or be sued. A joint board, however, is 

free from these disadvantages, and executes powers independently of the local 
authorities comprised within the united district. By s. 10 of the 1936 Act, ante, 
p. 15, they are enabled to borrow money, and under tbid., s. 6 (2), ante, p. 11, they 
are a body corporate with power to hold lands for the purposes for which they are 
constituted. They are also empowered to issue precepts to the local authorities 
-within the united district for the sums to be contributed by such authorities towards 
the expenses of the joint board, and in case of default to raise sums precepted for 
under s. 13 of the B. and V. A., 1925, ante, p. 2156. 

Where a corporation and a district council combined under ss. 131, 285 (13 Hals- 
burj^’s Statutes 678 and supra) to provide a joint hospital, it was held that the 
salaried clerk of the joint hospital committee held a paid office “ under the district 
council,” and -^^-as therefore ^toqualified for membership thereof {Greville-Smith v. 
Tomlin, [1911] 2 K. B. 9 ; 75 J. P. 314 ; 33 Digest 10, 14), 

Two authorities liable to repair a len^h of a road in strips agreed to each repair 
the whole width for half the length : — Held, that one of them could not plead this 
agreement as a defence to an action for not performing its duty on a portion legally 
repairable by it, but informally transferred to the other {Gray v. St, Andrews and 
Cupar District Committees, [1911] S. C. 266 ; 26 Digest 386, t). 

:ie :jc 4c * :ic 4c 


PART IX, 

LOCAL GOVBENMB^^T BOAED. 
hiquiries by Board. 

298. The Local GoTenmient Board may from time to time cause to 
be made such inquiries as are directed by this Act, and such inquiries 
as they see fit in relation to any matters concerning the public health in 
any place, or any matters "with respect to which their sanction approval 
or consent is required by this Act. 

This section has been repealed by the P. H. A., 1936, s. 346, Sched. HI., Pt. I. (2), 
ante, pp, 720, 728, except so far as may be necessary for the purposes of any unrepealed 
enactment in this Act or any enactment dir^ted to be construed herewith. 


Power of 
Board to 
direct 
inquiries. 
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These powers in relation to the public health were assigned to the Privy Council Not6 to 
by P. H* A., 1858, s. 3, and transferred to the L. G. B. by Local Gk)vemment Board Section 293, 

Act, 1871, ante^ p. 4319. This passage, therefore, only repeated earlier provisions. 

It will be seen that certain inquiries are directed by the Act ; as to these the M. of 
H. (successors of the Board) has no discretion. See s. 234, ante, p. 4477, and s. 297, 

^ost, p. 4507. They have, however, a discretion as to other inquiries for the purposes 
of the Act. See, generally, notes to L, G. A., 1933, s. 290, anU, pp. 1170 et seq. 

294. The Local Government Board may make Orders as to the costs Orders as 
of inquiries or proceedings instituted by, or of appeals to the said Board ^ 
under this Act, and as to the parties by whom or the rates out of which 

such costs shall be borne ; and every such Order may be made a rule 
of one of the superior courts of law on the application of any person 
named therein. 

The words in italics were repealed by the L. G. A., 1933, s. 307, Sched. XI., Pt. I., 
ante, pp. 1194, 1273, and the whole section has been repealed by the P. H. A., 1936, 
s. 346, Sched. III., Pt. I. (2), ante, pp. 720, 728, except so far as may be material 
for the purposes of any unrepealed enactment in this Act or anj^ enactment directed 
to be construed herewith. 

See notes to L. G. A., 1933, s. 290 (5), ante, p. 1173. 

295. All Orders made by the Local Government Board in pursuance Orders of 
of this Act shall be binding and conclusive in respect of the matters to 
which they refer, and shall be published in such manner as that Board ° ’ 
may direct. 

This section has been repealed by the P. H. A., 1936, s. 346, Sched. III., Pt. I. (2), 
ante, pp. 720, 728, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewith. 

Questions of some difficulty have arisen as to the effect of Orders which are alleged 
to exceed the powers given by this Act, or with respect to which the preliminaries 
prescribed by this Act have not been strictly complied with. The confirmatory 
Acts formerly only confirmed the Orders so far as they were authorised by the Acts. 

In such cases it became important to determine how far the requisite preliminaries 
were conditions precedent to the validity of the Order although confirmed by statute. 

The following cases illustrate these remarks. The General Board of He^th made 
a Provisional Order extending the P. H. A., 1848, to T., a district within which 
were parts of turnpike roads made under local turnpike Acts. A local sanitary 
Act also applied to the district, which was altered by this Order, and it was directed 
that after confirmation of the Order by Parliament, s. 50 of the Towns Improvement 
dauses Act, 1847, which forbids trustees of any turnpike road from levying toll 
within the limits of the special Act, should be incorporated with the sanitary Act. 

This Provisional Order was confirmed by the statute so far as authorised by the above 
Act, It was held that this part of the Provisional Order was not authorised, and 
consequently was void. The court considered that toll on the turnpike road was 
not a matter which came within the scope of the Public Health Act {Clayton v. 

Fenwick (1856), 6 E. & B. 114 ; 20 J. P. 180 ; 38 Digest 150, S), An Order of the 
(General Board of Health rendering the same Act applicable to the borough of T., 
but excepting the operation of so much of s. 88 as provided for the rating of pasture 
lands, railways, etc., at a reduced rate, was held to be invalid in respect of this 
exception (N. FJ. Bail, Co, v. Tynemouth (Mayor, etc,, of) (1868), L, R. 3 Q. B. 723 ; 

32 J. P. 822 ; 38 Digest 151, 17), But where an Order, confirmed by statute, 
rex)ealed a local Act which created a district rate, but exempted certain property 
from such rate, and the clause containing the exemption was preserved by such 
Order, the court held that the Order had no operation with regard to rates imposed 
by the Public Health Act, for the rating clause of the Act having been repealed, 
there was nothing to which the exception could apply (Turner v. Bdifax (Mayor of) 

(1868), 9 B, & S, 623, n. ; 38 D^est 151, 16), 
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Mote to In Ait-Gen. v. HanweU V. D. G., [1900] 1 Ch., at p. 66 ; 63 J. P., at p. 825, in dealing 

Seetion 295, with an argument that this section was conclusive as to the jurisdiction of the L. G. B. 
— — to make an Order under s. 175 (13 Halsbury’s Statutes 699), directing land to be 
applied to purposes inconsistent with the purpose for which it was originally acquired, 
]&KEWIC5H, J., after citing this section, said : “ But that does not prevent the 
court from considering the question of jurisdiction. It cannot be intended that an 
Order of the L. G. B. made without jurisdiction is to be held conclusive in a court 
of justice. It must be the duty of the court to inquire whether the Order could 
properly be made. If it could properly be made, it would be conclusive under s. 295, 
though there might be some irregularities about it, and though perhaps it ought not 
to have been made.” On appeal, this part of the judgment was not questioned, and 
the decision on the main point was affirmed ([1900] 2 Ch. 377 ; 33 Digest 8, 1). See 
also BaroTiess Wenlock v. Biver Dee Co. (1888), 38 Ch. D. 534. 

In B. V. Robimon (1851), 17 Q. B. 466 ; 15 J. P. 402 ; 37 Digest 202, 7, it was 
held that an order of the Poor Law Commissioners (whose powers are now vested in 
the Minift ter of Health) might be quashed in part on certiorari if the parts were 
sufficiently divisible. But see s. 262, p. 4492. 

See a discussion on the conclusiveness of orders of the L. G. B. made under s. 33 
of the L. G. A., 1894 (10 Haisbury’s Statutes 798 ; now repealed), and as to the 
right to make an amending Order (Jones v. Lewis, [1919] 1 K. B. 328 ; 83 J. P. 61 ; 
21 Digest 161, 219). 

As to the force and effect of departmental orders which affect the rights of 
property, see Frewin v. Lewis (1837), 9 Sim. 66 ; Foster v. Dodd (1866), L. E. 1 Q, B. 
475 ; (1867), L. R. 3 Q, B. 67 ; 32 J. P. 20 ,- 7 Digest 558, 338. In Att.^Qen. v. 
Manchester (Bishop of) (1867), L. E. 3 Eq. 436, at p. 455 ; 31 J. P. 516 ; 19 Digest 
458, 3048, STTJAitT, V.-C., quoted the following passage from the judgment of 
CoTTBNHAM, L.C., in Fretcin v. Lewis, supra, as laying down the rule of law : “I 
apprehend that the limits within which the court interferes with the acts of public 
functionaries constituted like the Poor Law Commissioners are perfectly clear and 
unambiguous. So long as those functionaries strictly confine themselves within the 
exercise of those duties which are confided to them by the law, this court will not 
interfere to see whether any alteration or regulation which they may direct is good 
or bad ; but if they are departing from that power which the law has vested in them 
— ^Lf they are assuming to themselves a power over property which the law does not 
give them — this court no longer considers them as acting under the authority of their 
commission, hnt treats them, whether they be a corporation or individuals, merely 
as persons dealing with property without legal authority,” See also Woodford Land 
arid Building Go., Ltd. v. Woodford U. D. O. (1921), 19 L. G. E. 559 ; 42 Digest 5, 17. 

For a case where an award of partition was disregarded as being made without 
jurisdiction notwithstanding s. 105 of the Inclosure Act, 1845 (2 Haisbury’s Statutes 
490), see Jacamb v. Turner, [1892] 1 Q. B. 47 ; 22 Digest 277, 2638. 

I^ere a statute authorised the making of rules and orders, and declared that 
they should have effect as if enacted in the Act, but should be laid before Parliament, 
and if either House so resolved within 60 days should be annulled, it was held that 
a court could not consider whether Orders so made and not annulled were ultra 
vires (Patent Agents' Institute v. Lockwood, [1894] A. 0. 347 ; 42 Digest 613, 139) ; 
and see Be London and General Bank (1894), 38 Sol. Jo. 682. The decision in the 
Patent Agents’ Institute case was distinguished in Waterford Corporation v. Murphy, 
[1920] 2 1. B. 165, which dealt with byelaws whose scope was limited, and it was held 
that the limit had been exceeded. See also per Yootgeb, L. J., in B. v. Electricity 
Commissioners, [1924] 1 K. B. 171, at p. 212 ; 88 J. P. at p. 19 ; Digest Supp, ; R. v. 
Minister of BeaUh, Ex parte Yqffe, [1930] 2 K. B. 98 ,• 94 J. P. 98. 

Where an Act declares that an Order made under it aba.]! he final and have effect 
as if enacted in the Act, and that confirmation by the L. G. B. or M. of H. shall be 
conclusive evidence that the requirements of the Act have been complied with, and 
that the Order has b^n duly u^de and is within the powers of the Act, the courts 
cannot interfere if some requirement has not been complied, with (Ex parte Ringer 
(1909), 73 J. P- 436 ; 25 T. L. R. 718 ; 42 Digest 2, 1 ; B. (Eustace) v. Local Chvem- 
ment Board (1910), 44 Ir. L. T. 176, not following B. (Whyte) v. Local Government 
Board (1909), 43 Ir. L. T, 216) ; and see B. v. L. G. B.for Ireland, [1917] 2 I. E. 454. 
Where a resolution of the local authority did not require the confirmation of the 
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department and the Act provided that the effect should be as if the order had been 
confirmed so that the resolution was to have effect as if enacted in the Act and to 
be deemed to be duly made and within the powers of the Act, the court refused to 
give any decision on the law and relied on the facts of the case {Woodford Land and 
Building Go,, Ltd. v. Woodford U. D. 0, (1921), 19 L. G. R. 559 ; 42 Digest 5, 17). 

An Order of the L. G. B. made under s. 276, ante, p. 4502, declared s. 150 of the 
Act, ante, p. 4388, to be in force as to a particular road, which road the Order purported 
to declare to be a “ street.” It was held that the matter to winch it referred was, 
first, the application of s. 150 (among other sections) to the so-called street ; and, 
secondly, the investing of the rural authority with the powers of an urban authority, 
so far as regards the so-called street, but that the mere description of the road as a 
street in the Order could not make it one if it was not one in fact (Fenivick v. Croydon 
Union Rural Sanitary Authority, [1891] 2 Q. B. 216 ; 55 J. P. 470 ; 38 Digest 150, 10). 
See also Att.-Gen. v. Hanwell U. D. C., ante, p. 4506. 

Besides other modes of enforcing such Orders, they may be enforced under certain 
circumstances by mandamus, and perhaps bv indictment. See R. v. Walker (1875), 
L. R. 10 Q. B. 355 ; 40 J. P. 230 ; 14 Digest 203, 1824. 

With regard to defaulting authorities, see s. 299, post, p. 4508, and notes thereto. 

S(! ❖ ❖ * * ^ 

Provisional Orders by Board, 

297 . With respect to Provisional Orders authorised to be made by 
the Local Government Board under this Act, the following enactments 
shall be made : 

(1) The Local Government Board shall not make any Provisional 

Order under this Act unless public notice of the purport of the 
proposed Order has been previously given by advertisement in 
two successive weeks in some local newspaper circulating in 
the district to which such Provisional Order relates : 

(2) Before making any such Provisional Order, the Local Govern- 

ment Board shall consider any objections which may be made 
thereto by any persons affected thereby, and in cases where the 
subject matter is one to which a local inquiry is applicable, 
shall cause to be made a local inquiry, of which public notice 
shall be given in manner aforesaid, and at which all persons 
interested shall be permitted to attend and make objections : 

(8) The Local Government Board may submit to Parliament for 
confirmation any Provisional Order made by it m pursuance 
of this Act, but any such Order shall be of no force whatever 
unless and until it is confirmed by Parliament : 

(4) If while the Bill confirming any such Order is pending in either 

House of Parliament, a petition is presented against any Order 
comprised therein, the Bill, so far as it relates to such Order, 
may be referred to a Select Committee, and the petitioner 
shall be allowed to appear and oppose as in the case of private 
BiUs: 

(5) Any Act confirming any Provisional Order made in pursuance of 

any of the Sanitary Acts or of this Act, and any Order in 
Council made in pursuance of any of the Sanitary Acts, may 
be repealed altered or amended by any Provisional Order 
made by the Local Government Board and confirmed by 
Parliament : 
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(6) The Local Government Board may revoke, either wholly or 

partially, any Provisional Order made by' them before the 
same is confirmed by Parliament, but such revocation shall 
not be made whilst the Bill confirming the Order is pending 
in either House of Parliament ; 

(7) The making of a Provisional Order shall he prima facie evidence 

that all the requirements of this Act in respect of proceedings 
required to be taken previously to the making of such 
Provisional Order have been complied with : 

(S) Every Act confirming any such provisional Order shall be deemed 
to be a public general Act. 

For notes on this section, see notes to s. 285 of the L. Ct. A., 1933, ante^ pp. 1165 
€t seq. 

^8.. The reasonable costs of any local authority in respect of Pro- 
visional Orders made in pursuance of this Act, and of the inquiry 
preliminary thereto, as sanctioned by the Local Government Board, 
whether in promoting or opposing the same, shall he deemed to he 
expenses properly incurred for purposes of this Act, by the local autho- 
rity interested in or affected by such Provisional Orders, and such costs 
shall be paid accordingly ; and if thought expedient by the Local 
Government Board, the local authority may contract a loan for the 
purpose of defraymg such costs. 

For notes on this section, see notes to s. 285 (2) of the L. G. A., 1933, ante^ pp. 1167, 
1168. 


Power of Board to mjorce Performance of Duty by Defaulting 
Local Authority. 

2^. Where complaint {a) is made to the Local Government Board 
that a local authority has made default in providing their district (b) with 
sufiScient sewers, or in the maintenance of existing sewers (c), or in pro- 
viding their district with a supply of water, in cases where danger arises 
to the health of the inhabitants from the msufficiency or unwholesome- 
ness of the existing supply of water, and a proper supply can be got 
at a reasonable cost (d), or that a local authority has made default in 
enforcing any provisions of this Act which it is their duty to enforce (e), 
the Loc^ Government Board, if satisfied, after due inquiry (a), that the 
authority has been guilty of the alleged default, shall make an Order (/), 
limiting a time for the performance of their duty in the matter of such 
complaint. If such duty is not performed by the time limited in the 
Order, such Order may be enforced by writ of mandamus (g), or the Local 
Government Board may appoint some person to perform such duty (7i), 
and shall by Order direct that the expenses of performing the same, 
together with a reasonable remuneration to the person appointed for 
superintending such performance, and amounting to a sum specified in 
the Order, together with the costs of the proceedings, shall be paid by 
the authority iu default ; and any Order made for the payment of such 
expenses and costs may be removed into the Court of Queen’s Bench (i), 
and be enforced in the same maimer as if the same were an order of such 
court (ft). 
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Any person appointed under this section to perform the duty of a Section 299. 

defaulting local authority shall, in the performance and for the purposes 

of such duty, be invested with all the powers of such authority other 
than (save' as hereinafter provided) the powers of levying rates ; and 
the Local Government Board may from time to time by Order change 
any person so appointed Qi). 

This section has been repealed for a number of purposes. In so far as it relates 
to district (including non-county borough) councils it was repealed by the L. G. A., 

1929, s. 57 (4), and Sched. XII. , Pt. TV. ; Vol. Y. and 10 Halsbury’s Statutes 923, 

1016, and s. 57 (3) of that Act contained provisions for enforcing the performance 
of a function in respect of which a district comicil is in default. The new subsection 
was wider in its scope than the provision in the text since it dealt with any default 
“ in providing their district or any part thereof with a sewerage system or sewage 
disposal works or an adequate supply of water, or in discharging anj^ other function 
relating to public health which it is their duty to discharge.” Where the Minister 
was satisfied under that sub-section that such default had been made he might by 
order require the function to be performed within a time specified in the order, and 
iQ default of compliance with the order transfer the function by order to the county 
council. Reference should be made to the subsection and notes thereto, pos?, but 
s. 57 (3) of the L. G. A., 1929 ; Vol. V. and 10 Halsbury’s Statutes 923, has in its 
turn been repealed (1) as regards functions relating to public health which are 
functions under the P. H. A., 1936 (see Hid., s. 346, Sched. III., Pt. V., ante, pp. 720, 

732), and (2) so far as regards functions relating to public health which are functions 
under the Pood and Dirngs Act, 1938 (see ibid., s. 101, Sched. IV., Pt. I., ante, 
pp. 1451, 1457). 

This section has also been repealed by the P. H. A., 1936, s. 346, Sched. in., 

Pt. I. (2), ante, pp. 720, 728, except so far as is material for the purposes of any 
unrepealed enactment in this Act or any enactment directed to be construed herewith. 

The section in the text now applies only to couniy boroughs, to which s. 57 (3) of 
the L. G, A., 1929; Vol. V. and 10 Halsbury’s Statutes 923, does not apply, and 
only to the limited extent now remaining. 

(a) As to the complaint, see note (a) to s. 322 of the P. H, A., 1936, anie, p. 666. 

(5) The complaint need not relate to the district as a whole, though the Minister Meaning of 
will not make an Order unless an appreciable part of the district is concerned. In “ district.” 
the case of the city of Rochester, in which both the complaint and Order referred 
to “ the village of Borstal,” it was held by the court that the portion of the city 
thus described was sufficiently defined and well known, and that the Order should 
he enforced by mandamtcs (Times, November 22nd, 1892). 

Under s. 57 (3) of L. G. A., 1929, an order may be made if any part of the district 
is not supplied with the services referred to therein. 

(c) The duty of a local authority to provide and maintain sewers is not now a 
function under this Act. It wall be seen that a complaint cannot be sustained under 
s. 299 that a local authority have failed to provide sewers for the purpose of carrying 
off liquid trade refuse. It will be observed also that no reference is made to works of 
sewage disposal. Therefore, mere failure to provide proper works for the purification 
of sewage cannot be the subject of complaint under this section. Procedure under 
the Rivers Pollution Prevention Acts is usually appropriate in such cases. Section 57 
(3) of the L. G. A., 1929, does refer specifically to sewage disposal works, but, as 
pointed out above, that subsection has no application to county boroughs. 

(d) As to complaints in regard to water supply, see note, ante, p. 666. 

(e) See note, ante, p. 666. 

(f) This order is in itself binding and conclusive; see s. 295, ante, p. 628. It Th© Order, 
must be directed to and served upon the defaulting authority. The obtaining of 

such an order does not prevent the person, who has obtained it for the purpose of 
putting an end to a nuisance, from proceeding by action for an injunction to restrain 
the continuance thereof (WhUejiM v. Newgwa^ L. B. (1882), 72 L. T. Jo., p. 349). 

It was formerly held that a refusal hy fhe department to make an order might he 
considered by the court sufficient to justify flteir refusing a mandamm if a com- 
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plainant applied directly for the writ (R. v. Tottenham L, B. (1893), 9 T. L. E,. 414 ; 
. 41 Digest 23, 181) ; but according to the decision of the House of Lords in Pasmore 

V. Osimldtwistle U. D. C., ante, p. 667, a complainant cannot go to the court at all. 

{g) In several cases a writ of rrumdmrius was obtained by the L. G. B. Upon 
an application for a writ, the court do not inquire whether there has been a due 
inquiry under this section. The court is bound to grant the writ at the request 
of the department, unless there has been some legal error or some omission to apply 
the ordinary legal procedure (i?. v. Staines Union, R, v. Staines L. B, (1893), 58 J. P. 
182 ; 62 L. J. Q. B. 540 ; 38 Digest 153, 36). The writ against the Staines local 
board was afterwards made peremptory, notwithstanding a return that the local 
board required time to prepare a scheme and estimate for obtaining the necessary 
funds (E. V. Staines L. B., Times, February 27th, 1894). A fresh rmndamiLS was 
" asked for after the passing of the L. G. A., 1894, post, p. 4892, against the successors 
of the local board, and the rule was eventually made absolute (R. v. Sunbxiry-on- 
Thames U. D. €., Times, June 4th and July 20th, 1896). 

Upon application of the L. G. B. a peremptory writ of mandamus issued to the 

W. corporation requirmg the execution of certain sewerage works. The writ being 
disobeyed, writs of attachment against certain members of the council were ordered 
to issue, but to lie in the office for a specified period, which was extended from time 
to time. The corporation afterwards asked that, having satisfied the L. G. B. 
that the works were in process of execution with due diligence, the time 
should be still furth©: extended. The court, being satisfied that the work was 
being diligently carried on, ordered the writs to remain in the office for an unspecified 
period, the matter to stand over generally with liberty to apply (i2. v. Worcester 
Corporation (1905), 69 J. P. 296 ; 3 L. G. R. 468 ; 16 Digest 346, 1728). 

(h) The alternative procedure open to the Minister of Health under the section — 
of appointing some person to perform the duty — is never adopted by him, and was 
not favoured by the L. G. B. 

(i) Now the Fling’s Bench Division of the High Court of Justice. 

{k) Under the corresponding enactment in Sanitary Act, 1866, s. 49, an order 
was made that “ the said authority do its duty, and begin to set about the works 
for the purpose within one month from the date of this order, and proceed therewith 
until completion.” After the month, the authority having done nothing, a second 
order was made appointing J. B. to peifonn the said duty of the authority a& he 
should be directed. It was held that the two orders were justified by the section 
(R. v. Cockerell (1871), L. R. 6 Q. B. 252 ; 35 J. P. 693 ; 38 Digest 153, 30). It, 
was also held that it was not necessary to provide for the expenses in the latter order. 

As to the enforcing of the Order, see Judgments Act, 1838, s. 18 (10 Halsbury’s 
Statutes 23), and the R. S. C., Order XLH., r. 31, which enables an order against a 
corporation to be enforced by sequestration or attachment. See also the next 
section. 


300. Any sum specified in an Order of the Local Goyemment Board 
for payment of the expenses of performing the duty of a defaulting 
local authority, together with the costs of the proceedings, shall be deemed 
to be expenses properly incurred by such authority, and to be a debt 
due from such authority, and payable out of any moneys in the hands 
of such authority or of their officers, or out of any rate applicable to the 
payment of any expenses properly incurred by such authority, which 
rate is in this part of this Act referred to as “ the local rate.” If the 
defaulting authority refuses to pay any such sum, with costs, as aforesaid, 
for a period of fourteen days after demand, the Local Government 
Board may by Order empower any person to levy, by and out of the 
local rate, such sum (the amount to be specified in the Order) as may, 
in the opinion of the Local Government Board, he sufficient to defray 
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the debt so due from the defaulting authority, and all expenses incurred 
in consequence of the nonpayment of such debt. 

Any person or persons so empowered shall have the same powers of 
levying the local rate, and requiring all officers of the defaultmg authority 
to pay over any moneys in their hands, as the defaulting authority would 
have in the case of expenses legally payable out of a local rate to be raised 
by such authority ; and the said person or persons, after repaying all 
sums of money so due in respect of the Order, shall pay the surplus, if 
any, (the amount to be ascertained by the Local Government Board), to 
or to the order of the defaulting authority. 

This section has been repealed by the P. H. A., 1936, s. 346, Sched. HI., Pt. L (2), 
ante, pp. 720, 729, except so far as may be material for the purpose of any unrepealed 
enaciinent in this Act or any enactment directed to be construed herewith. It was 
previously repealed in so far as .it applied to district (including non-county borough) 
councds (s. 57 (4) and Sched. XII., Pt. IV., L. d. A., 1929 ; Vol. V. and 10 Halsbury’s 
Statutes 923, 1016). It therefore only now applies to county borough councils and 
is practically inoperative. See note (Ji) to s. 299, ante, p. 4510. As to rates see now 
the R. and V. A., 1925, ante, p. 2113. 


301, The Local Government Board may from time to time certify 
the amount of expenses that have been incurred, or an estimate of the 
expenses about to be incurred, by any person appointed by the said 
Board under this Act to perform the duty of a defaulting local autho- 
rity ; also, the amount of any loan required to be raised for the purpose 
of defraying any expenses that have been so incurred, or are estimated 
as about to be incurred ; and the certificate of the said Board shall be 
conclusive as to all matters to which it relates. 

Whenever the Local Government Board so certifies a loan to be 
required, the Public Works Loan Commissioners may advance to the 
Local Government Board, or to any person appointed as aforesaid, the 
amount of the loan so certified to be required on the security of the 
local rate, without requiring any other security ; and the Local Govern- 
ment Board, or the person so appointed, may, by any instrument duly 
executed, charge the local rate with the repayment of the principal and 
interest due in respect of such loan, and every such charge shsdl have 
the same effect as if the defaulting local authority were empowered to 
raise such loan on the security of the local rate, and had duly executed 
an instrument charging the same on the local rate. 

This section has been repealed by the P. H. A., 1936, s. 346, Sched. III., Pt. I. (2), 
arUe, pp. 720, 729, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewitli. It was 
previously repealed in so far as it applied to district (including non-co-unty borough) 
coimoils (s. 57 (4) and Sched. XII., Pt, TV., L. G. A., 1929 ; Vol. V. and 10 Halsbury’s 
Statutes 923, 1016). It therefore only now applies to county borough councils and 
is practically inoperative. See note Qi) to s. 299, anie, p. 4510. The local rate is now 
the general rate, see the R. and V. A., 1925, ante, p. 2113. 

302. Any principal money or interest for the time being due in 
respect of any loan under this Act made for payment of the expenses 
incurred or to be incurred in the performance of the duty of a de&ult- 
ing local authority shall be taken to be a debt due from such authority. 
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and, in addition to any other remedies, may be recovered in the manner 
in ■which a debt due from a defaulting authority may be recovered in 
pursuance of the pro-sdsions of this part of this Act. 

The surplus (if any) of any such loan, after payment of the expenses 
aforesaid, shall, on the amount thereof being certified by the Local 
Government Board, be paid to or to the order of the defaulting 
authority. 

“ Expenses,” for the purposes of the provisions of this part of this 
Act relating to defaulting local authorities, shall include all sums pay- 
able under those provisions by or by the Order of the Local Government 
Board, or the person appointed by that Board. 

This section has been repealed by the P. H. A., 1936, s. 346, Sched. III., Pt. I. (2), 
ante, pp. 720, 729, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewith. It was 
previously repealed in so far as it related to district (including non-county borough) 
councils (s. 57 (4) and Sched. XII., Pt. IV., L. G. A., 1929 ; Vol. V. and 10 Halsbury’a 
Statutes 923, 1016), It now therefore only applies to county borough councils and 
is practically inoperative. See note (h) to s. 299, ante, p. 4510. 

Potmrs oj Board in relaiim to Local Acts^ etc. 

303. The Local Government Board may, on the application of the 
local authority of any district, by Provisional Order, wholly or 
partially repeal alter or amend any local Act, other than an Act for 
the conservancy of rivers, which is in force in any area comprising 
the whole or part of any such district, and not conferring powers or 
privileges on any persons or person for their or his own pecuniary 
benefit, which relates to the same subject-matters as this Act. 

Any such Provisional Order may provide for the extension of the 
provisions of the local Act referred to therein beyond the district or 
districts within the limits of such Act, or for the exclusion of the whole 
or a portion of any such district feom the application of such Act ; and 
may provide what local authority shall have jurisdiction for the purposes 
of this Act in any area which is by such Order included in or excluded 
from such district. 

This section was applied with amendments by s. 317 of the P, H. A., 1936. Por 
notes to that section, ante, pp. 662 — ^3. 

304. On the application of any authority from whom or to whom 
any powers rights duties capacities liabilities obligations and property, 
or any of them, are at any time transferred or alleged or claimed to be 
transferred in pursuance of this Act, or any Pro-visional Order made 
thereunder, or on the application of any person (a) affected by such 
transfer, the Local Government Board may by Order (h) settle any 
doubt or difference, and adjust any accounts arising out of or incidents 
to such powers rights duties capacities liabilities obligations or pro- 
perty, or to the transfer thereof, and direct the parties by whom and 
to whom any moneys found to be due are to be paid, and the mode 
of raising such moneys ; and any provisions contained in any Order so 
made shall be deemed to have been made in pursuance of and to be 
within the powers conferred by this section, subject to this proviso, that 
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where any such Order directs any rate to he made, or other act or thing Section 304. 

to be done, which the party required to make or do would not, apart 

from the provisions of this Act, have been enabled to make or do by 
law, such Order shall be provisional only until it has been confirmed by 
Parliament (c). 

Any settlement or adjustment under this section may be included in 
any Provisional Order which gives rise to the same. 

As alterations of boundar}^ are not now made under the powers of this Act, th® 
present section may be regarded as superseded as regards urban and rural districts, 

Joint Boards still come under the section. 

(а) The L. G. B. declined to entertain questions of disputed liabilities or disputed 
accounts between local authorities and contractors, considering that such disputes 
and questions should be settled by arbitration or in a court of law. It is to be 
observed that this section did not constitute the Board the sole tribunal for any of 
the disputes to which the section refers. In this i-espect it differs from the local 
Act in question in Bexley L. B, v. West Kent Sewerage Board (1882), 9 Q. B. D. 518 ; 

46 J. P. 519 ; 2 Digest 460, 1063. In that case the sewerage board was incorporated 
by a local Act (West Kent Main Sewerage Act, 1875), of which s. 93 enacted that if 
any difference should arise between the board on the one hand and any constituted 
authority on the other hand, or between any two or more constituted authorities, 
or between any constituted authority and any parish or person, respecting any 
assessment of a main sew^er rate, or any determination of the board, or any contro- 
versy or other matter under the Act, the same should by virtue of the Act stand 
referred for decision to the L. G. B., whose decision thereon and with reference to 
the cost of the reference wus to be final and binding. A dispute having arisen 
between the sewerage board and the Bexley L. B. respecting a claim made by the 
latter for compensation for damage done to the highways, etc., of the district, the 
disputants, vdth the consent of the L. G. B., stated a case for the opinion of the 
Queen’s Bench Division. It was held that it was not competent for them to do so, 
the L. G. B. being by s. 93 constituted the tribunal, whose decision on the matter 
was to be final and binding, and the statement of the case not being a submission 
to arbitration within the meaning of the Common Law Procedure Act, 1854, s. 5 
(13 Halsbury’s Statutes 176), which applied only to compulsory references under the 
Act, or to references by consent of parties where the submission was or might be 
made a rule of court. 

See also notes to s. 180, ante, p. 4464. 

(б) See as to this Order s. 295, ante, p. 4505. 

(c) See s. 297, ante, p. 4507, for other orders of adjustment. 


PART X. 

MISCELLANEOUS AND TEMPORARY PROVISIONS. 

Miscellaneous. 

305- Whenever it becomes necessary for a local authority or any Entry on 
of their officers to enter examine or lay open any lands or premises ^ 

for the purpose (a) of making plans surveying measuring taking levels Actl^ 
making keeping in repair or examining works, ascertaining the course 
of, sewers or drains, or ascertaining or fixing boundaries (t), and the 
owner or occupier of such lands or premises refuses to permit the 



4514 
Seetion 305 


Pnrpoaes of 
entry. 


Fixing and 

ascertaining 

boundaries. 

Notice. 

Authority 
for ofi&cer. 

Case of 
emergency. 


Penalty on 
obstructing 
execution of 
Act 


The Public Health Act*, 1875. 

• same to be entered upon examined or laid open for the purposes afore- 
said or any of them, the local authority may, after written notice (c) 
to such owner or occupier, apply to a court of summary jmisdiction (d) 
for an order authorising the local authority to enter examine and lay 
open the said lands and premises for the purposes aforesaid or any of 
them* 

If no sufficient cause is shown against the application the court may 
make an order accordingly (c), and on such order being made the local 
authority or any of their officers (/) may, at all reasonable times 
between the hours of nine in the forenoon and six in the afternoon, 
enter examine or lay open the lands or premises mentioned in such 
order, for such of the said purposes as are therein specified, without 
being subject to any action or molestation for so doing : Provided that, 
except in case of emergency {g), no entry shall be made or works com- 
menced under this section unless at least twenty-four hours’ notice of 
the intended entry, and of the object thereof, be given to the occupier 
of the premises intended to be entered. 

This section has been repealed by the P. H. A., 1936, s. 346, Sched. III., Pt. I. (2), 
ante, pp. 720, 729, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewith. 

(a) Care must he taken not to claim an entrance for any purpose not specified 
here. An entrance for the purpose of examining drains and privies, as to nuisances, 
and as to unsound meat, etc,, can be obtained under other Acts. See also the power 
of entry given by the Lands Clauses Consolidation Act, 1845, s. 84, ante, p. 4135, 
which may be incorporated herewith by Provisional Order ; and the provision in 
the next section for the admission of ovmers by occupiers to execute works. 

Semble this section does not enable an authority to obtain an order in the case of an 
ovmer's refusal to permit an entry for purposes connected with the laying of a sewer 
(Lamacrafi v. Si, Thomas JS. S, A, (1880), 44 J. P. 441 ; 42 L. T. 365 ; 41 Digest 23, 
175), what is said hereon at p. 28, ante, and see also Diss Urban Sanitary 
Authority v. Aldrich, ante, p. 581. In Wheatcroft v. Matlock L. B. (1885), 52 L. T. 
356 ; 38 Digest 117, 810, Dekmax, J., thought that the section would not apply where 
a landowner has refused to permit an authority to enter his land for the purpose of 
covering in or otherwise improving a sewer under ss. 18 and 19 (13 Halsbuiy’s 
Statutes 634 ; now ss. 22, 31 of the P. H. A., 1936, ante, pp. 67, 102). In Rohinsm v. 
Sunderland Corporation, ante, p. 581, Chanxell, J., expressed the opinion that the 
words “ for the purpose of doing works which they have statutory authority to do ” 
may be read into s. 305, but the attention of the court was not called to Wheatcroft 
V- Matlock L, B., or Lamacrafi v. St Thomas R, S, A,, supra, 

(b) It does not appear that the local authority have any pow'er to fix boundaries, 
but the power to enter to ascertain boundaries may perhaps be exercised for the 
purposes of Part VI. of the L. G. A., 1933, ante, pp. 920 et seq, 

(c) As to the authentication and service of this notice, see ss. 266, 267, ante, p. 4494. 

{d) See the definition, anle, p. 4345. 

(e) On the question what is “ sufficient cause,” see note, ante, p, 581. 

( f ) The officer should be provided with some authorily from the coimoiL 

(q) The person who enters must determine at his padl whether the case be one 
of emergency. Therefore, it will be safest to give notice, unless the emergency is 
obvious. 

306 . Any person who wilfnfly obstructs (a) any member of the 
local anthority, or any person duly employed in the execution of this 
Act, . . . shall, ... be liable for every such offence to a penalty not 
exceeding five pounds (b). 
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Where the occupier of any premises prevents the owner thereof from Section 306 . 

obeying or carrying into effect any provisions of this Act, any justice to 

whom application is made in this behalf shall, by order in writing (c), 
require such occupier to permit the execution of any works required to 
be executed, provided that the same appear to such justice to be neces- 
sary for the purpose of obeying or carrying into effect the provisions of 
this Act ; and if within twenty-four hours after the making {d) of the 
order such occupier fails to comply therewith, he shall be liable to a 
penalty not exceeding five pounds for every day during the continuance 
of such non-compliance (c). 

If the occupier of any premises, when requested by or on behalf of 
the local authority to state the name of the owner of the premises 
occupied by him, refuses or wilfully omits to disclose or wilfully 
mis-states the same, he shall (unless he shows cause to the satisfaction 
of the court for his refusal) be liable to a penalty not exceeding five 
pounds (e). 

This section has been repealed by the P. H. A., 1936, s. 346, Sched. III., Pt. I. (2), 
ante, pp. 720, 729, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewith. Certain 
words in the first paragraph were repealed by the L. G. A., 1933, s. 307, Sched. XI., 

Pt. L, arUe, pp. 1194, 1273. 

(a) As to what amounts to “ obstruction,” see note (a) to s. 288 of the P. H. A., 

1936, ante, p. 582. 

(b) As to the recovery of this penalty, see s. 251, ante, p. 4481. It is not necessary penalty, 
that the justices should be acting for the petty sessional division in which* the matter 

of complaint arises. See R. v. Brodhurst (1863), 27 J. P. 580 ; 33 Digest 308, 276. 

See also note (d) under s. 251, ante, p. 4482, 

The defendant is not necessarily entitled to have the case dismissed because the 
obstruction took place in assertion of a claim of right, nor are the justices for that 
reason alone justfied in refusing as frivolous an application for a special case (iZ. v. 

Pollard (1866), 14 L. T. 599 ; 38 Digest 173, 161). 

(c) See the Form E. in Sched. IV., ^>05^, p. 4523, which recites the issue of a summons porm of 
to the party complained of, and his failure to show sufficient cause against the order, order. 

(d) In Nuisances Removal Act, 1855, s. 37, service was substituted for rmhing in Default. 

P* H. A., 1848, s. 16. It is, perhaps, to be regretted that there has been this change. 

The order may be made in the absence of the occupier or without his knowledge, 
and the time may run from an act of which he knows nothing, whereas he coidd 
not have pleaded ignorance of the service. 

(e) See as to the recovery of this penalty, s. 251, ante, p. 4481. 

* :*: * He s{c 4s 

308 . Where any person sustains any damage {a) by reason of the Compensa- 
exercise of any of the powers of this Act (fc), in relation to any matter ^ 
as to which he is not himself in default (c), full compensation shall be 
made to such person by the local authority exercising such powers [d) ; authority, 
and any dispute as to the fact of damage or amount of compensation (e) 
shall be settled by arbitration in manner provided by this Act (/), or if 
the compensation claimed does not exceed the sum of twenty pounds, 
the same may, at the option of either party [g), be ascertained by and 
recovered before a court of summary jurisdiction Qi). 

This section has been repealed by the P. H. A, 1936, s. 346, Sched. III., Pt. I. {2}, 

(mte, pp. 720, 729, except so far as may be material for the purposes of any unrepealed 
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enactment in this Act or any enactment directed to be construed herewith. Pre- 
viously it had been superseded to some extent by the Acquisition of Land (Assessmen 
of Compensation) Act, 1919, post, p. 6213, e.g., the laying of a sewer in private land 
was held in ThurrocJc Grays arid Tilbury Joint Sewerage Board v. TJiames Land Oo., 
Ltd, (1925), 90 J. P. 1 ; 23 L. G. R. 648 ; Digest Supp., to be a compulsory acquisi- 
tion of “ land ” because by s. 12 (2) of that Act, post, p, 5220, “ land ” includes any 
interest in land and any easement or right in, to, or over land, and accordingly 
compensation had to be assessed under the Act of 1919. 

The section is applied to county councils by s. 39 of the L. G. A., 1929 ; Vol. V. 
and 10 Halshury’s Statutes 913, in eases in which a public utility undertaking 
suffers damage by reason of the exercise of functions by a county council in relation 
to a road vested in them by Part III. of the L. G. A., 1929 ; Vol. V. and 10 Halsbury’s 
Statutes 903, which before the road became so vested were only exercisable in 
relation thereto by a district council under this Act. 

(a) As to what damage is included, see note (e) to s. 278 of the P. H. A., 1936, 
aiUe, pp. 558 — 562. 

(b) As to what amounts to the exercise of the powers of the Act, see note ( / ) to 
s. 278 of the P. H. A., 1936, ante, pp. 562 — 565. 

(c) See note (g) to s. 278 of the P. H. A., 1936, ante, p. 565. 

id) For notes as to what is “ full ” compensation, see note (c) to s. 278 of the 
P. H. A., 1936, ante, pp. 557, 558. 

(e) For notes as to the jurisdiction of the arbitrator, see notes to P. H. A., 1936, 
s. 278 (2), ante, p. 566. 

(/) See B. 179, a fife, p. 4461. But in cases where that Act applies, see now the 
provisions of the Acquisition of Land (Assessment of Compensation) Act, 1919, 
post, p. 5213. 

(g) This statement of the option was new. It is not quite clear how it is to be 
determined. The authority do not seek to recover any amount, and if the olairaait 
decline to go before the justices, it is difficult to see how he can be competed to do 
so ; but, if he select that court, the authority must follow. This option wiE not be 
open in any case which comes within the above-mentioned Act of 1919. 

(k) See s, 251, ante, p. 4481. The justices may add to the compensation the costs 
of the application to them (Huddersfield Corporation v. Shaw (1890), 54 J. P. 724). 

309 . If any ojGScer of any trustees commissioners or other body of 
persons entrusted with the execution of any local Act, whether acting 
exclusively under the local Act, or partly under the local Act and partly 
under the Local Government Acts (a), or any ofidcer of any sanitary 
authority under the Sanitary Acts (5) by this Act repealed, or of any 
local authority under this Act, is, by or in pursuance of the Public 
Health Act, 1872, or of this Act, or of any Provisional Order made in 
pursuance of either of those Acts (c), removed from his office, or deprived 
of the whole or part- of the emoluments (d) of his office, and does not 
afterwards receive remuneration to an equal amount in respect of some 
office or employment under or by the authority of any district under 
this Act, the Local Government Board may (c) by order award to such 
officer such compensation as the said Board may think just (/) ; and 
such compensation may be by way of annuity or otherwise, and shall 
be paid by the local authority of the district in which such officer held 
his office out of any rates applicable to the general purposes of this Act 
within that district. 


Local Govern- This section has been repealed by the P. H. A., 1936, s. 346, Sched. LET., Pt. I. (2), 
ment Acts. ante, pp. 720, 729, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewith. It had 
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previously been practically superseded by the L. G, A., 1888, s. 120, and the L. G. A., Note tO 
1894, s. 81 (7), post, p. 4923. Section 309* 

(a) See the definition in Sched. V., Part 1, post, p. 4526. 

(5) See the definition in s. 4, ante, p. 4344. Sanitary 

(c) See s. 303, ante, p. 4512. Acts. 

{d) As to what are “ emoluments,” and who is an “ officer ” within the meaning j^ovisional 
of the section, see the cases collected under definitions in L. G. A., 1933, s. 305, ante, 
pp. 1185, 1191. Emoluments* 


(e) But semUe the section “ entitled ” the officer to compensation (i?. v. Local 
Government Board (1874), L. R* 9 Q. B. 148 ; 38 J. P. 165 ; 38 Digest 139, 1036). 

(/) Prior to 1909 it was usual for the Board in fixing compensation to follow the Awards of 
Treasury “ practice ” — as to which see notes to the L. G. A., 1894, s. 81 (7). compensa- 

Most of the officers appointed under this Act held office at the discretion of the tion. 
local authority, nevertheless the Board considered them, as a general rule, officers 
entitled to compensation for a reasonable term. See E. v. Norwich Corpn. (1838), 8 
Ad. & El. 633 ; B. v. Poor Law Board (1871), L. R. 6 Q. B. 785 ; 36 J. P. 327 ; 38 
Digest 140, 1046. 

* * 3{e ^ 

313 . Where in any Act, or Order made by one of Her Majesty’s Substitution 
Principal Secretaries of State or by the Local Government Board and ^ 
in force at the time of the passing of this Act, or in any document, any of 
provisions of any of the Sanitary Acts (a) which are repealed by this for provisions 
Act are mentioned or referred to, such Act Order or document shall be 
read as if the provisions of this Act applicable to purposes the same as 
or similar to those of the repealed provisions were therein mentioned or 
referred to instead of such repealed provisions and were substituted for 
the same ; nevertheless those substituted provisions shall have effect 
subject to any modification or restriction in such Act Order or document 
expressed in relation to the repealed provisions therein mentioned or 
referred to. 

This section has been repealed by the P. H. A., 1936, s. 346, Sched. III., Pt. I. (2), 
ante, pp. 720, 729, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any Act directed to be construed herewith. 

{a) See the definition in s. 4, ante, p. 4344. 

The question was raised whether by virtue of an Order of the L- G. B. prior to 
1875, which invested a rural sanitary authority with urban powers under the Local 
Government Act, 1858, with reference to such a matter as byelaws, a rural district 
council possessed the additional powers given by this Act in relation to the same 
kind of byelaws. The answer was in the affirmative. 

^ ^ % si; ^ 

316 « lu the construction of the provisions of any x\ct incorporated As to con- 
with this Act the term (a) “ the special Act ” includes this Act, and, in ftruction of 
the case of the Lands Clauses Consolidation Acts, 1845, 1860, and 1869, ^ 

any Order (b) confirmed by Parliament and authorising the purchase of 
lands otherwise than by agreement under this Act ; the term “ the 
Kmits of the special A'fet ” means the limits of the district ; and the 
urban or rural authority shall be deemed to be the promoters of 
the undertaking,” “ the commissioners,” or “ the undertaken,” as the 
ease may be. 

All penalties incurred under the provisions of any Act incorporated 
with this Act shall be recovered and applied in the same way as penalties 
incurred under this Act (c). 

P,H.~-VOL. IV. 


2e 
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Note to This section has been repealed by the P. H. A., 1936, s. 346, Sched. HI., Pt. I. (2), 
Section 316. pp. 720, 729, except so far as may be material for purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewith. 

{a) These terms are found in such incoi^orated Acts as the Lands Clauses Act, 
the Waterworks Clauses Act, etc. All the incorporated statutes will be found 
ante, 

(b) It would have been more correct to say any Act confirming an Order. 

(c) See ss. 251 — ^254, ani^, pp. 4481 — 4484. 

This provision creates some difficulty. It will be remembered that s. .253, ante, 
p. 4482, provides that no proceedings are to be taken to recover penalties except 
by a parly aggrieved, by the local authority, or by a person having the consent of 
the Attorney-General. In some cases arising under incorporated Acts the police 
are authorise by such Acts to arrest offenders and take them before justices. See, 
for example, the Town Police Clauses Act, 1847, s. 28, ante, p. 4226, and Jobson v. 
Henderson, ante, p, 624. See, however, the comments on this case in Sheffield 
Corporation v. Kitson, [1929] 2 K. B. 322 ; 93 J. P. 135 ; Digest Supp. (ibid.). 


Construction 317. Tts Schedules to this Act shall be read and have effect as part 
ofSohednles. of this Act. 

The forms contained in Schedule TV. to this Act, or forms to the like 
effect, varied as circumstances may require, may be used and shall he 
sufficient for all purposes. 

This section has been repealed by the P. H. A., 1936, s. 346, Sched. III., Pt. I. (2), 
ante, pp. 720, 729, except so far as may be material for purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewith. 

As to the construction and effect of Schedules to an Act see Att.-Qen. v. Lamplongh 
(1878), 3 Ex. D. 214 ; 42 J. P. 356 ; 42 Digest 607, 84 ; Dean v. Green (1882), 8 P. D. 
79 ; 46 J. P. 742 ; 42 Digest 608, 89 ; Woodward v. Sarsons (1875), L. R. 10 C. P. 
733 ; 39 J. P. 776 ; 42 Digest 711, 1219. 

The forms in Sched. IV., post, p. 4523, need not be followed precisely, but they 
indicate what the forms used by a local authority shall contain (Stourbridge Z7. D, 0. 
V. Butkr and Grove, [1909] 1 Ch, 87 ; 73 J. P. 3 ; 26 Digest 525, 2252) ; and see 
also B. V. Baines (1840), 12 Ad. & El. 210 ; 5 J. P. 94 ; 42 Digest 607, 86 ; Bartlett v. 
Gibbs (1843), 5 Man. & (1. 81 ; 42 Digest 608, 90 ; Eayner v. StepThey Corporation, [191 1] 
2 Ch. 312 ; 75 J. P. 468 ; 38 Digest 212, 471. 

Certain orders made by a court of summarj^ jurisdiction for the abatement of a 
nuisance under the former s. 96 (13 Halsbury’s Statutes 664) were signed and sealed 
by one only of the justices who were present. Form C. in Sched. 4 (op. cit 774) 
purports to be under the hands and seals of two justices. It was held that the 
orders were had, notwithstanding that the general forms prescribed by the S. J. 
Rules, 1886, showed a place for the signature of one justice only (Wing v. Epsom 
U . D. C\, [1904] 1 K, B. 798 ; 68 J. P. 259 ; 36 Digest 237, 766). But quwre whether 
this decision now’ applies in view’ of the new S. J. Rules made under s. 40 of the 
Criminal Justice Administration Act, 1914 (11 Halsbury’s Statutes 387), and see as 
to the power of the court to amend on appeal or certiorari, R. v. Tabrum (1907), 
71 J. P. 325 ; 97 L. T. 551 ; 33 Digest 357, 668. 

In Ireland it has been held that a majority of the court should authenticate an 
order (B. v. Londonderry JJ., [1910] 2 I. R. 458). 



Saving Clauses — Water Rights, Etc. 


4519 


PART XI. 

SAVING CLAUSES AND EBPEAL OP ACTS. 
Saving Clauses. 


Section 327. 


* si* * * * * 

327. Nothing in this Act (a) shall be construed to authorise any saving for 
local authority — works and 

(1) To use injure or interfere with any sluices floodgates sewers 

groynes or sea defences or other works, already or hereafter au^^ties, 
made under the authority of any commissioners of sewers and for 
appointed by the Crown (6), or any sewers or other works and^^r^ 
already or hereafter made and used by any body of persons or rights, etc. 
person for the purpose of draining preserving or improving 
land under any local or private Act of Parliament, or for the 
purpose of irrigating land (c) ; or, 

(2) To disturb or interfere with any lands or other property vested 

in the Lord High Admiral of the United Kingdom or the 
Commissioners for executing the oflS.ce of the Lord High 
Admiral for the time being or in her Majesty’s Principal 
Secretary of State for the War Department for the time 
being ; or, 

(8) To interfere with any river canal dock harbour lock reservoir 
or basin, so as to injuriously affect the navigation thereon, or 
the use thereof, or to interfere with any towing-path so as to 
interrupt the trafldc thereof (d), in cases where any body of 
persons or person are or is by virtue of any Act of Parliament 
entitled to navigate on or use such river canal dock harbour 
lock reservoir or basin, or to receive any tolls or dues in 
respect of the navigation thereon or use thereof ; or, 

(4J To interfere with any watercourse in such manner as to injuriously 
affect the supply of water to any river canal dock harbour 
reservoir or basin, in cases where any such body of persons 
or person as last aforesaid would, if this Act had not passed, 
have been entitled by law to prevent or be relieved against 
such interference (e) ; or, 

(5) To interfere with any bridges crossing any river canal dock 

harbour or basin, in cases where any body of persons or person 
are or is authorised by virtue of any Act of Parliament to 
navigate or use such river canal dock harbour or basin, or to 
demand any tolls or dues in respect of the navigation thereon 
or use thereof ; or, 

(6) To execute any works in through or under any wharves quays 

docks harbours or basins, to the exclusive use of which any 
body of persons or person are or is entitled by virtue of any 
Act of Parliament, or for the use of which any body of persons 
or person are or is entitled by virtue of any Act of Parliament 
to demand any tolls or dues, — 
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Seetion 327* Without the consent in every case of such Lord High Admiral or 
Commissioners for executing the office of Lord High Admiral, Secretary 
of State, commissioners, body of persons or person as are hereinbefore 
in that behalf respectively mentioned, such consent to be expressed in 
■writing (/) in the case of a corporation under their common seal, and 
in the case of any body of persons not being a corporation under the 
hand of their clerk or other duly authorised officer or agent (g). And 
nothing in this Act shall prejudice or affect the rights pri-vileges powers 
or authorities given or reserved to any person under such local or 
private Acts for draining preserving or improving land as are in this 
section mentioned. 

This section has been repealed by the P. H. A., 1936, s. 346, Sched. III., Pt. I. (2), 
ante, pp. 720, 729, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewith. 

(a) See note (h) to P. H. A., 1936, s. 333 (1), ante, p. 678. 

(1) Cf. P. H. A., 1936, s. 334, ante, p. 682. 

(c) See ibid. 

(d) See note (c) to P. H. A., 1936, s. 333 (1), ante, p. 678. 

(e) See note (Ji) to P. H. A., 1936, s. 333 (1), ante, p. 680. 

(/) See note (d) to P. H, A., 1936, s. 333 (1), ante, p. 678. 

(g) See first paragraph of note (d) to P. H. A., 1936, s. 333 (1), ante, p. 678. 


Reference 
to arbitration 
in case of 
works not 
within 
preceding 
section. 


328 . Where any matters or things proposed to be done by any local 
authority, and not being within the prohibition aforesaid (a), interfere 
with the improvement of any river canal dock harbour lock reservoir 
basin or towing-path which any body of persons or person are or is 
entitled by virtue of any Act of Parliament to na-vigate on or use, or in 
respect of the navigation whereon or use whereof to demand any tolls or 
dues, or interfere with any works belonging to such river canal dock 
harbour or basin, or with any land necessary for the enjoyment or 
improvement thereof, the local authority shall give to such body of 
persons or person a notice (b) specffjdng the particulars of the matters 
and things so intended to be done. If the parties on whom such notice 
is served do not consent to the requisitions thereof, the matter iu 
difference shall be referred to arbitration ; and the following questions 
shall be decided by such arbitration (c) ; {that is to say,) 

(1) Whether the matters or things proposed to be done by the local 
authority will cause any injury to such river canal dock 
harbour basin towing-path works or land, or to the enjoyment 
or improvement of such river canal dock harbour or basin as 
afor^aid : 


(2) Whether any injury that may be caused by such matters or things, 
or any of them, is or is not of a nature to admit of being fuUy 
compensated by money (d). 


Tliis section has been repealed by the P. H. A., 1936, s. 346, Sched. in., Pt. L (2), 
tmte, pp. 720, 729, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or any enactment directed to be construed herewith. 

(a) It is not easy to say what are the matters or things refeired to, for the previous 
section appears to prohibit almost all acts without o<Hisent ; but it is contemplated 
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Saving Clauses — Water Eights, Etc. 

that there may be some acts which do not come within the prohibition, and then Note to 
this section provides for dealing with them. Section 328. 

It will be seen that the section refers to companies or persons authorised to act 

by some Act of Parliament, but such Act need not be a private or local statute. 

(b) See ss. 266, 267, ante, pp. 4494 — 5, as to authentication and service of notices. 

(c) See s. 179, ante, p. 4461. 

(d) Note the object of this inquiry, namely fnil compensation. That may be 
obtained by a money payment, or it may be that such payment will not be adequate ; 
it may be necessary that some work should be executed, and the arbitrator is to 
determine this question. 

This section does not contemplate that the arbitrator shall ascertain the amount 
of compensation for the injury, if any be experienced, but the next section does. 

329. The result of any such arbitration shall be final, and the local Effect of 
authority shall do as follows (a) ; (that is to say,) arbitratioxu 

(1) If the arbitrators (b) are of opinion that no injury wiU be caused, 

the local authority may forthwith proceed to do the proposed 
matters and things : 

(2) If the arbitrators are of opinion that injury wiU be caused, but 

that such injury is of a nature to adroit of being fully com- 
pensated by money, they shall proceed to assess such compensa- 
tion (c ) ; and on payment of the amount so assessed, but not 
before, the local authority may proceed to do the proposed 
matters and things : 

(3) If the arbitrators are of opinion that injury wiU be caused, and 

that it is not of a nature to admit of being fully compensated 
by money, the local authority shall not proceed to do any matter 
or thing in respect of which such opinion may be giyen (d). 

This section has been repealed by the P. H. A., 1936, s. 346, Sehed. m., Pt. I. (2), 
ante, pp. 720, 729, except so far as may be material for liie purposes of any unrepeal^ 
enactment in this Act or any enactment directed to be construed herewith. 

(а) This section and the preceding section are expressed with some little inaccuracy. 

First, it is stated in s. 328, a7ite,Kp. 4520, that two questions are to be submitted to the 
arbitrators, and then in this section it is shown that another question may be sub- 
mitted to and decided by them* Again, this section states that the authority shall 
do as follows, and having required the arbitrators in a certain event to do a particular 
act, it empowers the authority to proceed ; then afterwards, upon a decision of the 
arbitrators to a certain effect, it prohibits the authority from acting. 

(б) It is presumed that the word arbitrators includes umpires. See s. 180 (7), 
ante, p. 4463. 

(c) It would have been better to provide for compensation after the works have 
be^ completed and the amount of the damage actually ascertained, inasmuch as 
the estimate of the arbitrators may prove too l^h or too low ; it is <^ear, however^ 
that the payment is here made a condition precedent to the execution of the works. 

(d) This wiU not prevent the local authority from negotiating with the party 
referred to for the execution of such works as will remove the objection which cannot 
be fuUy compensated with money. 


340. Where -within the district of a local authority any local Act is Saving for 
in force, pro-aiding for purposes the same as or sioular to the purposes 
of this Act, proceedings may be instituted (a) at the discretion of the Acts, 
authority or pemon instituting the same, either mader the local Act or 
this Act, or under both, subject to these qualifications : 
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Section 340. 


Powers of 
Act to be 
cumnlative. 


Bepeai of 
Acts in 
Schedule V, 


The Public Health Act, 1875. 

(1) That no person shall be punished for the same offence both under 

a local Act and this Act ; and 

(2) That the local authority shall not, by reason of any local Act in 

force 'within their district, be exempted from the performance 
of any duty or obligation to which they may be subject under 
this Act (b). 

This section has been repealed by the P. H. A., 1936, s. 346, Sched. III., Pt. I. (2)» 
a 7 ite, pp. 720, 729, except so far as may be material for the purposes of any unrepealed 
enactment in this Act or in any enactment directed to be construed herewith. 

(a) See notes to P. H. A., 1936, s. 328, ante, p. 673. 

(b) See ibid. 

341 . All powers given by this Act shall be deemed to be in addition 
to and not in derogation of any other powers conferred by Act of Par- 
liament law or custom, and such other powers may be exercised in the 
same manner as if this Act had not passed ; and nothing in this Act 
shall exempt any person from any penalty to which he would have been 
subject if this Act had not passed. 

Provided that no person who has been adjudged to pay any penalty 
in pursuance of this Act shall for the same offence be liable to a penalty 
under any other Act. 

This section has been repealed by the P. H. A., 1936, s. 346, Sched. IH., Pt. I. (2), 
ante, pp. 720, 729, except so far as may be material for the pui*poses of any unrepealed 
enactment in this Act or any enactment directed to be construed herewth. 

See notes to P. H. A., 1936, s. 328, ante, pp. 673, 674. 

* * ^ 

Bepeai of Ads. 

343 . The Ads specified in the first and second parts of Schedule V. 
to this Ad are Imehy repealed to the extent in the third column in the 
said parts of that schedule mentioned, with the folloimnq qualiiication ; 
(that is to say,) 

That so much of the said Acts as is set forth in the third part of that 
schedule shall be re-enacted in manner therein appearing, and shall 
be in force as if enacted in the body of this Act. 

Provided also, that this repeal shall not affect (a ) — 

(a) Anything duly done or suffered under any enactment hereby 

repealed (b) ; or 

(b) Any right or liabiliiy (c) acquired accrued or incurred under 

any enactment hereby repealed ; or 
(e) Any security given under any enactment hereby repealed ; or 

(d) Any penalty forfeilure or punishment incurr^ m resped of any 

offence committed against any enadment hereby repealed ; or 

(e) Any mvesiigation legal proceeding or remedy in respect of any 
such right liability security penalty forfeiture or punishment 
as aforesaid; and any such investigation legal proceeding 
and remedy may he carried on as if Oiis Ad had not bem 
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The italicised words were repealed by the S. L. R. (No, 2) A., 1893 (18 Halsburv’s 
Statutes 1014). 

(a) See the si m ilar provision in the Interpretation Act, 1889 {op. cit. 992). 

(b) The P. H. A., 1848, s. 72, required certain notices to be given to the local 
board before laying out, making, or building upon any new street. This provision 
was repealed by Local Government Act, 1858, except (s. 9) as to “ proceedings, 
matters, and things respectively begun or made ” under any section of the former 
Act : — Held, that where the proper notices had been given and plans lodged, this was 
a matter or thing begun or Truide within the last-mentioned section, although little or 
nothing appeared to have been done towards the formation of the streets of which 
notice had been given (Felkin v. JBerridge (1863), 15 C. B. (n. s.) 257 ; 27 J. P. 776 ; 
38 Digest 176, 189). The same view was taken in regard to similar clauses in byelaws 
in Withington U. D. C. v. Moore (1896), 60 J. P. 408 ; 38 Digest 191, 290, by Hall, 
V.-C., in the Lancaster Palatine Court. See, however. White v. Sunderland Corpora- 
tion and Harrogate Corporation v. Dickinson, cited at p. 4440, ante. 

A notice was given by a local board of intention to make a rate under the sanitary 
Acts, and the estimate was deposited, but before the notice expired this Act was 
passed. The local board, not being aware of the repeal, made a rate purporting 
to be made under the repealed Act. It was held that the notice was a thing done 
within this proviso, and that the reference to the repealed Act was immaterial 
{R. V. West Riding JJ. (1876), 1 Q. B. D. 220 ; 40 J. P. 820). 

(c) Where justices had made an order to abate a smoke nuisance, and prohibited 
its c-ontinuance under Nuisances Removal Act, 1855, before the passing of this Act, 
it was held that the defendant thereby incurred a liability which was continued by 
this section, so as to be subject to a penalty for allowing the smoke to continue after 
the passing of this Act {Barnes v. Eddleston (1876), 1 Ex. D. 102 ; 40 J. P. 663 ; 36 
Digest 238, 772). 

But where under the repealed enactment a liability has been incurred for penalties, 
proceedings to recover such penalties cannot be brought after the time limited by 
the S. J. A., 1848, s. 11, in cases to which that enactment applies (R. v. Cluer (1897), 
67 L. J. Q. B. 36 ; 77 L. T. 439 ; 34 Digest 588, 8d). 


SCHEDULES. 


****** 

SCHEDULE W. 

FORMS. 

(As to the use of these forms see s. 317, ante, p. 4518. The only forms rem a i n l i^ 
unrepealed are Forms E, F, G, and K, and these too are repealed by &e P. H. A., 1936, 
s. 346, Sched. HI., Pt. I. (2), ante, pp. 720, 729, except so far as may be material for the 
purposes of any unrepealed enactment in this Act or any enactment directed to be 
oonstrued herewith.) 


Form E. 

Form of Order to permit Execution of Works by Owner {a). 

County of ] Whereas complaint hath been made to me, E. F., Esquire, 
[or borough, etc.}, 1 one of Her Majesty’s justices of the peace in and for the county 
to wit. ; [or borough, etc.} of by A, B., owner, witiiiQ the meaning 


Note to 
Section 343. 



4:55J4 


I'HE JfuBLic Heal™ Act, 1875. 

Schedule 4, of the Public Health Act, 1875, of certain premises [describe sitmtion of jpremisea 

so as to ideidify ihem]y that C. D,, the occupier of the said premises, doth prevent 

Forms. the said A. H. from obeying and carrying into effect the provisions of the said Act 
in this, to wit, that he the said O. D, doth prevent the said A. B, from {here describe 
the works generally, accordirig to circumstances, for instance, thus : constructing and 
laying down, in connection with the said house, a covered drain, so as to communicate 
vsdth a sewer, which the local authority under the said Act of the district of 
are entitled to use, such sewer being within one hundred feet of the said premises] : 
And whereas the said G, D,, having been duly summoned to answer the said complaint, 
and not having shown sufficient cause against the same, and it appearing to me that 
the said works are necessary for the purpose of enabling the said A, B, to obey and 
carry into effect the provisions of the said Act, I do hereby order that the said (7. D. 
do permit the said A, B. to execute the same in the manner required by the said Act. 

Given under my hand and seal, this day of 18 , 

J. 8 . (L.S.) 

(a) See s. 306, ante, p. 4514. 


Foem F. 

Order of Justice for Admission of Officer of Local Authority, 

Whereas [describe the local authority] have by their officer [naming hirri] made 
application to me, A. B., one of her Majesty’s justices of the peace having 
jreisdiction in and for [describe the ffiace], and the said officer has made oath to 
mu that demand has been made pursuant to the provisions of the Pubho Health 
Act, 1875, for admission to [describe siUtation of premises so as to identify them], 
for the purpose of [describe the purpose, as the case may be], and that such demand 
has been refused. 

Now, therefore, I, the said A* B,, do hereby require you [name the person having 
custody of the premisrs], to admit the said [name the local authority], [or the officer 
of the said local authority], to the said premises, for the purpose aforesaid. 

Given, etc. [aw in last form]. 


Foem G. 

Form of Kotke requiring Oumer to Sewer, etc., Private Street (a). 

To the owner of certain premises fronting, adjoining, or abutting on a 

certain street called within the district of [describe the ZocaZ authority]. 

Whereas the said street is not sewered levelled paved flagged and channelled to 
the satisfaction of the above-named [heal authority] ; and whereas your said 
premises firont, adjoin, or abut on certain parts of the said street which require to 
be sewered levelled paved flagged and channelled : Now, therefore, the said [local 
authority], hereby give you notice (in pursuance of the Public Health Act, 1875), 
to sewer level pave flag and channel the same within the space of [state the time] (b), 
from the date hereof, in manner following ; (that is to say), the sewers to be laid 
or made [here describe the mode to be adopt^ and material to be vsedi], of the sizes and 
forms, and at the rate or rates of inclination shown on the plans and sections of the 
works as prepared by the surveyor of the [heal authority]. 

Each gully for surface draining, and its connection with, the sewer, to be placed 
as shown on the said plans, and to be constructed of the forms, materials, and 
dimensions as shown on the said plans. 

A foundation for the carriageway and footway in the said street to be formed in 
the following manner [here deserhe the mode to be adopted and the material to be used], 
and the said cajrriageway and footway to be paved \h^e describe the mods to be adopted 
and the material to be used]. 
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The channel stones to be [7^ere describe the mode to be adopted and the material to 
he iLsed], The curb or side stones to be [7^ere describe the mode to be adopted mid the 
material to be used]. 

The whole of the above-mentioned works to be executed by you in accordance 
with the plans and sections hereinbefore referred to, and now lying for inspection 
by you at the office of the \local authority], situate in street in 

aforesaid, and the dimensions, vddths, and levels shown thereon, and to be done in 
a good, workmanlike, and substantial manner, to the satisfaction of the said \local 
authority], or their surveyor. 

Dated this day of 18 . 

(Signed) 

Clerk to the said \local authority]. 

{a) See s. 150, ante, p. 4388, and s. 317, ante, p. 4518. This form need not be coUowed 
precisely, but particnlars of the work to be done must be given, and the deposited plans 
must be referr^ to {Stourbridge U. D. C. v, Butler and Grove, [1909] 1 Ch. 87 ; 73 J. P. 3). 

(6) See note {hh) to s. 160, ante, p. 4405, and Macclesfield Corporation v. Macclesfield 
Grammar School, [1921] 2 Ch. 189, where Bussell, J., held that it was competent for a 
local authority to leave the time to be fixed by a competent official. 


« 9i( 4c 4: 

Form K, 

Form of EerU-charge (a). 

By virtue of the Public Health Act, 1875, we, the being the local 

authority under that Act for the district of do hereby declare and absolutely 

order that the inheritance of the [dwelling-house shop lands and premises, as the 
case may be], situated in street, in the parish of within the said 

district, and now in the occupation of shall be absolutely charged with the 

sum of pounds, paid by of for the improvement by drainage 

and water supply {as the case may he] of the same dwelling-house shop lands and 
premises \as the case may be], together with interest for the same from the date hereof 
at pounds per centum per annum, until full payment thereof ; and also 

all costs incurred by the said his executors administrators or assigns, 

under this security, shall be fully paid and satisfied: And we hereby further 
declare that the said principal aud interest moneys shall be paid and payable by the 
owner or occupier of the said premises, to the said his executors adminis- 

trators and assigns, in manner following ; (that is to say,) the interest on such principal 
sum of pounds, or on so much thereof as shall from time to time remain due 

and payable under this order, shall be paid and payable by equal half-yearly pay- 
ments whilst payable on the day of and the day of in 

every year, the first payment thereof to be made on the day of next, 

and such principal sum of pounds shall be paid and payable by equal 

annual instalments on the day of in each of the next succeeding 

years, towards the discharge of the same prinoipal sum, until the whole shall be 
fully satisfied and discharge. 

[To be sealed with the common seal of the local avlJumty.] 

(a) See s. 240, ante, p. 4478. 


Schedule 4. 
Forms. 
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Schedule 5* 
Part 1. 


The Public Health Act, 1875. 

SCHEDULE V. 

Part I. (a). 


Enactments wMcIi have been already repealed are in a few instances 
included in this repeal, in order to avoid the necessit}^ of reference to 
previous statutes. 


Session and Chapter. 

Title or Short Title. 

Extent of Repeal. 

11 & 12 Viet c. 63 - 

The Public Health Act, 1848 - 

The whole Act. 

14 & 15 Viet c. 28 - 

The Common Lodging Houses 
Act, 1851. 

The whole Act, except so 
far as relates to the 
Metropolitan Police Dis- 
trict, 

16 & 17 Viet c. 41 - 

The CJommon Lodging Houses 
Act, 1853. 

The whole Act, except so 
far as relates to the 
Metropolitan Police Dis- 
trict. 

18&19Victc. 116 - 

The Diseases Prevention Act, 
1855. 

The whole Act, except so 
far as relates to the 
Metropolis. 

18 & 19 Viet. c. 121 - 

The Nuisances Removal Act for 
England, 1855. 

The whole Act, except so 
far as relates to the 
Metropolis. 

21 & 22 Viet 0. 98 - 

The Local Government Act, 
1858. 

The whole Act. 

23 & 24 Viet e. 77 - 

An Act to amend the Acts for 
the Removal of Nuisances and 
the Prevention of Diseases. 

The whole Act, except so 
far as relates to the 
Metropolis. 

24 & 25 Viet. c. 61 - 

The Local Government Act 
(1858) Amendment Act, 1861. 

The whole Act. 

2C & 27 Viet. c. 17 

The Local Government Act 
Amendment Act, 1863. 

The whole Act. 

26 & 27 Viet o. 117 - 

The Nuisances Removal Act for 
England (Amendment) Act, 
1863. 

The whole Act, except so 
far as relates to the 
Metropolis. 

28 & 29 Viet. c. 75 - 

: The Sewage Utilization Act, 
1865. 

The whole Act, except so 
far as relates to Scotland 
and Ireland. 

29 i& 30 Viet. e. 41 - 

i The Nuisances Removal (No. 1) 
Act, 1866 

The whole Act, except so 
far as relates to the 
Metropolis. 

29 & 30 Viet. o. 90 - 

i The Sanitary Act, 1866 - - 

1 

Parts L, n., and III., ex- 
cept so far as relates to 
the Metropolis or to 
Scotland or Ireland. 

30 & 31 Viet. c. 113 - 

The Sewage Utilization Act, 
1867. 

The whole Act, except so 
far as relates to Scotland 
or Ireland. 

31 & 32 Viet. c. 115 - 

The Sanitary Act, 1868 - - 

The whole Act, except so. 
far as relates to the 
Metropolis. 

32 & 33 Viet. e. 100 - 

The Sanitary Loans Act, 18G9 - 

The whole Act, except so 
far as relates to the 
Metropolis. 

33 & 34 Viet e. 53 - 

The Sanitary Act, 1870 - - 

The whole Act, except so 
far as relates to the 
Metropolis. 

36 & 36 Viet e. 79 - 

The Public Health Act, 1872 - 

The whole Act, except so 
far as relates to the 
Metropolis. 

37 & 38 Viet. o. 89 - 

The Sanitary Law Amendment 
Act, 1874. 

The whole Act, except so 
far as relates to the 
Metropolis or the Metro- 
politan Police District, 


(a) This Part was repealed by the S. L. R, (No. 2) A, 1893 (18 Halsbury's Statutes 1014). 
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Of the above Acts, the following, (namely,) “ The Public Health Act, Schedule 6. 

1848/’ and “ The Local Government Act, 1858,” and “ The Local Govern- 

ment Act (1858) Amendment Act, 1861,” and ‘"The Local Government Part 1. 
Act Amendment Act, 1863,” are in this Act referred to as ‘‘ The Local 
Government Acts ” (a). 

(a) This definition ought more properly to have been inserted in s. 4, p. 4331. 

It \dU be observed that the Sanitary Law Amendment Act, 1874 (11 Halsbury’s 
Statutes 1006), is not included in this definition, apparently through inadvertence. 

All the above Acts, so far as they relate to the metropolis, were repealed and 
consolidated by the P. H. (London) A., 1891 (op. cit 1025). 


Part IT. (a). 


Session and Chapter. 

Title or Short Titie. 

Extent of Repeal. 

12 & 13 Viot. 0 94 - 

The Public Health Supple- 
mental Act, 1849. 

The whole Act, except — 
Section 1 (Confirmation of 
certain provisional orders 
of the General Board of 
Health), and section 12 
(short title of Act), and 
the schedule. 

13 & 14 Viet. c. 90 - 

/' 

The Public Health Supplemental 
Act, 1850 (No. 2). 

The whole Act, except — 
Section 1 (certain provi- 
sional orders of General 
Board of Health con- 
firmed), and section 7 
(short title of Act), and 
the schedule. 

15 & 16 Viet. c. 42 - 

The First Public Health Supple- j 
mental Act, 1852. 

Sections 6 to 12, both inclu- 
sive (first election or 
first selection and elec- 
tion of certain local 
boards, and section 13 
(11 & 12 Viet. c. 63, 
ss. 68, 69, as to re- 
pair of highways), and 
section 14 (interpreta- 
tion of year), and sec- 
tion 15 (Act incorporated 
with Public Health Act). 


(a) This Part was repealed by the S. L. R. A., 1883 (18 Halsbury’s Statutes 986). 


Part HI. (a). 

11 & 12 Viet. c. 63, s. 83. 

No vault or grave shall be constructed or made within the walls of or ^ to 
underneath any church or other place of pubUc worship built in any interments 
urban district after the thirty-first day of August one thousand 
hundred and forty-eight ; and whosoever shall bury, or cause, permit, 
or suffer to be buried, any corpse or coffin in any vault or grave con- 
structed or made contrary to this enactment (6), shall for every such 
offence be liable to a penalty not exceeding fifty pounds (c), which may 
be recovered by any person (df), with full costs of suit, in an action of 
debt (e). 

(«) la order to form a proper consolidation of the Iaw» it was deemed nec^sary 
entMy to repeal all the statutes ap^cahle to the gen^:^ subject of sanitary law. 

But in some of these statutes were fmmd certain jBX>visioiis wMch couM not be 



4528 The Public Health Act, 1875. 

Schedule 5. introduced into the body of the Act, but which required to be kept in force. 

. Accordingly those provisions are re-enacted in this Part of the Schedule. 

Part 3, {h) The judge of the Consistory Court of London has held that these words 

do not extend to the placing of a sealed urn containing the cremated ashes of a 
deceased person in the wall of a church (In re Kerr, [1894] P. 284 ; 7 Digest 528, 87). 

(c) See, as to the recovery of this penalty, s. 251, ante, p. 4481. 

(d) That is, by any person, without the consent of the Attorney-General under 
s. 263. See the notes to that section, ante, p. 4482, and Fletcher v. Hudson, there 
cited. 

(e) The form of action here referred to is now abolished, but the right of action 
is not affected by more recent legislation relating to procedure. 


Local board 
to be burial 
board in 
certain cases. 


Urban 
authorities 
may repair 
fences 

surrounding 

burial 

grounds. 


Local 


government 
districts to 
be within 


highway 
districts for 
purpose of 
h%hway 


21 & 22 Viet. c. 98, s. 49 (a). 

When a vestry of any parish comprised in a local government district 
resolves to appoint a burial board, the local board may at the option of 
the vestry be the burial board for such parish, and all expenses incurred 
by such burial board shall be defrayed out of a rate to be levied in such 
parish in the same manner as a general district rate (5). 

Provided, that if such parish has been declared a ward for the election 
of members of the local board, such members shall form the burial board 
for the parish, and shall be deemed to be a burial board elected under the 
Burial Acts for the time being in force. 

(a) See also Sanitary Act, 1866, s. 44, and the Burial Acts, ante, pp. 4247, 4252. 

(5) Under the Burial Acts the poor rate was chargeable. This amount will in 
future be levied as part of the general rate under the R. and V. A., 1925, ante, 
pp. 2113 et seq. 

As to the liability of a burial board to be assessed to income tax in respect of 
surplus income, see Paddington Burial Board v. Commissioners of Inland Revenue 
(1884), 13 Q. B. D. 9 ; 48 J. P. 311 ; 7 Digest 642, 223 ; Edinburgh Southern Geimtery 
Co. V. Inland Revenue (1889), 17 R. (Gt. of less.) 154 ; 28 Digest 8, r ; Paisley Cemetery 
Co., Ltd. V. Reith (1898), 63 J. P. 806 ; 25 B. (Ct. of Sess.) 1080 ; 7 Digest 564, 388 i ; 
and cf. Sugden v. Leeds Corporation, [1914] A. C. 483 ; 77 J. P. 225 ; 28 Digest 74, 
397 ; Garston- Overseers v. Carlisle, [1915] 3 K. B. 381 ; 28 Digest 83, d78. 

24 & 25 Viet. c. 61, s. 21. 

Any urban authority constituted a burial board may from time to time 
repair and uphold the fences surrounding any burial ground which has 
been discontinued as such within their jurisdiction, or take down such, 
fences and substitute others in lieu thereof, and shall from time to time 
take the necessary steps for preventing the desecration of such burial 
ground and placing it in a proper sanitary condition ; and they may from 
time to time pass byelaws (subject to the provisions of this Act) for the 
preservation and relation of all burial grounds within their jurisdiction ; 
and the expense of carrying this section into execution may be defrayed 
out of any rates authorised to be levied by any urban authority 
constituted a burial board. 

26 & 27 Viet. c. 17, s. 6. 

Where any local government district or any other place is surrounded 
by or adjoins a highway district constituted under the Highway Acts, 
such first-mentioned district or other place shall, for the purpose of 
any meeting of the highway board, be deemed to be within such highway 
district. 

This enactment is now obsolete. 
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29 & 30 Viet. c. 90, s. 44. Sciiedide 5. 

When the district of a burial board is mcluded in or conterminous with 3 

the district of an urban authority, the burial board may, by resolution of p 
the vestry, and by agreement of the burial board and urban authority, buria? boards 
transfer to the urban authority all their estate property rights powers in certain 
duties and liabilities, and from and after such transfer, the urban authority cases to 
shall have all such estate property rights powers duties and liabilities as their 

if they had been duly appointed a burial board under the Burial Acts for to urS.n 
the time being in force. authority. 

Burial Act, 1871, s. 2 (2 Halsbury’s Statutes 241), enacted that “ This Act shall 
be construed as one with the Acts mentioned in the Schedule to this Act, and those Acts 
and this Act may he cited together as the Burial Acts, 1852 to 1871, and each of them 
may he cited as the Burial Act of the year in which it was passed^ The Schedule set 
forth the following Acts and their titles : 15 & 16 Viet. c. 85 ; 16 & 17 Viet. c. 134 ; 

17 & 18 Viet. c. 87 ; 18 & 19 Viet. c. 128 ; 20 21 Viet. c. 81 ; 22 Viet. c. 1 ; 23 & 24 

Viet. c. 64 ; 25 & 26 Viet. c. 100 (op. cit. 190, 210, 214, 218, 227, 238, 239, 240). The 
Short Titles Act, 1892, s. 1 (2), provides that the foregoing Acts, together with 
34 & 35 Viet. c. 33 ; 43 & 44 Viet. c. 41 (op. cit. 241, 242) ; 44 & 45 Viet. c. 2 ; 48 & 49 
Viet. c. 21 (op. cit. 247), may be cited by the collective title of the Burial Acts, 1852 
to 1885 ; and part of s. 2 of the Boirial Act, 1871, together with the Schedule, was 
accordingly repealed by the S. L. R. (No. 2) A., 1893 (18 Halsbury’s Statutes 1014). 

In addition to the Acts above mentioned, see also the Burial Act, 1900, post, p. 4990. 

It is impossible to include all these Acts in the present volume, but some of the 
provisions more directly affecting sanitary authorities will be found, ante, pp. 4247, 

4252. As to the powers of urban district councils to act as burial boards under local 
Acts, see the Burial Act, 1855, ss. 19, 20 (2 Halsbury’s Statutes 225). On the 
subject of the Burial Acts, reference should he made to Brooke Little’s “ liaw of 
Burials.” 

pEere followed Sanitary Act, 1866, ss. 51 and 52, which are now repealed by the 
Public Health Act, 1896, ss. 6 and 7.] 


35 & 36 Viet. c. 79, s. 35. 


The powers and duties of the Board of Trade under the Alkali Act, Transfer 
1863, and any Act amending the same (a), and under the Metropolis 
Water Acts, 1852 and 1871 (6), shall be exercisable and performed by the 
Local Government Board, and “ the Local Government Board ” shall be powers and 


deemed to be substituted for “ the Board of Trade 
expression occurs in the said Acts. 


wherever the latter duties of 
Board of 


Trade under 


This provision is extended to London by Public Health (London) Act, 1891, s. 142 Alkali Act, 
(11 BLakbury’s Statutes 1100). 1863, and 

(a) The Alkali Act, 1863, and the Acts amending the same (Alkali Act Perpetuation Metropolis 
Act, 1868 ; Alkali Act, 1874) were repealed by the Alkali, etc. Works Regulation 
Act, 1881. The last mentioned Act and the Alkali, etc. Works Regulation Act, ® » 

1892, have now been replaced by the Alkali, etc. Works Regulation Act, 1906, post, 
p. 5003, which imposes upon sanitary authorities important duties with respect to, 
alkali works. This Act was amended by s. 4 of the P, H. (Smoke Abatement) A., 

1926 ; Vol. V. and 13 Halsbuiy’s Statutes 1157. These powers are now exercised 
by the M.ofH. 

(5) See Metropolis Water Act, 1852 ; Metropolis Water Act, 1871 (20 Hakbury’s 
Statutes 214, 226), see also Metropolk Water Act, 1897 ; Metropolis Water Act, 1899 ; 

Metropolis Water Act, 1902 (20 Hakbury’s Statutes 250, 252, 254). 


35 & 36 Viet. c. 79, s. 36. 

All powers, duties, and acts vested in, imposed on, or required to be to 

done by to one of her Majesty's principal Secretaries of State 

several Acts of Parliament relating to highways in England of powers and 
Wales, and to turnpike roads and trusts and bridges in England and duties of 
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Schedule 5. Wales, shall be imposed on and be done by or to the Local Government 


Part 3. 

Secretary of 
State under 
Highway and 
Turnpike 
Acts. 


Board, subject to the conditions, liabilities, and incidents to which such 
powers, duties, and acts were respectively subject immediately before the 
passing of the Public Health Act, 1872, or as near thereto as circum- 
stances admit. 

This provision is extended to London by Public Health (London) Act, 1891, s. 142 
(11 Halsbury’s Statutes 1100). These powers are now exercised by the Minister of 


Transport (see ^Ministry of Transport Act, 1919, fost, p. 5195). 


35 & 36 Viet. c. 79, s. 37. 

Transfer of All inspectors, clerks, and other oflScers who are by virtue of section 
officers to thirty-seven of the Public Health Act, 1872 (a), attached to and under the 
^ernment Local Government Board, shall hold their ofiBces and places 

Board. upon the same terms and conditions, and shall have the same powers, 
privileges, and immunities with respect to the performance of their duties, 
as if this Act had not passed. 

The Local Government Board may by Order distribute the business to 
be performed under the Local Government Board amongst such officers 
and persons in such manner as the Local Government Board may think 
expedient. 

(a) Local Gk)vernment Board Act, 1871, ante, p. 4319, transferred certain powers 
to the L. G. B. and at the same time placed the officers of departments previously 
engaged therein under the control of the new board. P. H. A., 1872, transferred 
other powers, and in s. 37 made a similar provision as to the officers engaged therein. 
Local Government Board Act, 1871, remains unrepealed (see the Act, a7ite, p. 4319) ; 
but as P. H. A., 1872, is wholly repealed, s. 37 is here re-enacted. These officers, 
etc., were transferred to the Ministry of Health by Ministry of Health Act, 1919, 
s. 6, post, p. 5192. 


35 & 36 Viet. c. 79, s. 38. 

Salary of Notwithstanding anything contained in any Act of Parliament now in 
medical force, there shall he paid out of moneys to be provided by Parliament to 
officer of medical officer of the Local Government Board such salary as the 

m^t Boa^ Treasury may from time to time determine. 

See, as to the appointment of this officer, P. H. A., 1858, s. 4, a7ite, p. 4250 ; but 
note that that section is repealed by the S. L. R. A., 1875 (18 Halsbury’s Statutes 
981), so far as relates to his salary. 

[Here followed P. H. A., 1872, s. 48, which is now repealed by Poor Law Act, 
1927, s. 245, and Sched. XI. ; 12 Halsbury’s Statutes 964, 965.] 


THE LOCAL LOANS ACT, 1875. 

(38 & 39 ViCT. c. 83) (a). 

An Ad to mieml the Law relaling to Securities for Loans contracted by Local 
Authorities, [13th August, 1875.] 

(1) Preliminary. 

siiorfc title. 1 . This Act may he cited for all purposes as The lK)cal Loans Act, 
1875.” 

(a) This Act is amended by the Local Loans Sinking Funds Act, 1885, pod, p. 4696. 
The preamMe and clause of enactment and s. 3 of this Act were repealed by the S. L. B. 
(No. 2) A,, 1893 (18 Halsbury’s Statutes 1014). 
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Z This Act shall not extend to Scotland or Ireland. 


Section 2* 


3, [Commencement of 


Extentof Act. 


4. A local authority {a) shall be deemed to borrow, subject to the provisions Definition of 
of this Act, whenever it raises a loan by the issue of debentures (&) or debenture 
stock (c) or annuity certificates (5), purporting to be created under its powers, 
or partly in one way, and partly in another ; subject to this proviso, that where 
a loan is directed to be raised by debentures or debenture stock or annuity 
certificates under this Act, the prescribed mode only shall be adopted (d). 


(a) See the definition of local authority in s. 34, post, p. 4541. The term includes 
sanitary authorities. As to stamp duty on loan capital, see the Finance Act, 1899, s. 8, 
set out in notes to s. 204 (2) of L. G. A., 1933, ante, p. i039, as amended by the Finance 
Act, 1907, s. 10, post, p. 5031. 

{h) The power to raise loans by debentures or annuity certificates under this Act is 
saved by L. G. A., 1933, s. 196 (1) (c), ante, p. 1031. 

(c) This Act itself does not give power to issue debenture stock. See s. 6, injra. The 
L. G. B. stated that they had been advised by the law ofiScers of the Crown that a local 
authority could not exercise a borrowing power by the issue of debenture stock under this 
Act unless they had power independently of the Act to raise the loan by the issue of 
debenture stock. The Board, however, thought that it was competent to a local authority 
to avail themselves of the Act for the exercise of borrowing powers under Acts passed subse- 
quently to this Act so far as regards the issue of securities other than debenture stock. 

{d) As to what is the prescribed mode, see s. 34, post, p. 4541. 


(2) Debentures (a). 

5. A debenture under this- Act shall be an instrument taking effect as a 
deed, and charging the local rate (6) or property in such debenture specified ^ 

with payment, as in the debenture mentioned, of the principal sum and 
interest therein specified. 

Where a debenture under this Act charges property other than the local 
rate, and it is intended that in default of payment of the principal sum 
due on such debenture, or of the interest thereon, the property is to be sold, 
a statement to that effect shall be inserted in the debenture. 

The principal sum may be made payable to the bearer of the debenture, 
or to a person to be named therein, his executors, administrators, or assigns. 

A debenture in which the principal sum is made payable to the bearer 
shall be transferable by delivery. 

A debenture in which the principal sum is made payable to a person 
named therein, his executors, administrators, or assigns, is in this Act referred 
to as a nominal debenture, and shall be transferable by writing in manner 
directed by the local authority. 

There may be attached to a debenture under this Act, or be thereafter 
issued in respect thereof, or partly in one way and partly in the other, coupons 
making the interest as therein mentioned payable to the bearer of each 
coupon, or to the person named in each coupon or his order, or the interest 
on a debenture may be made payable to the owner for the time being of such 
debenture, or may be otherwise made payable in such manner as in the said 
debenture mentioned. 

A coupon making the interest therein mentioned payable to the person 
named therein or his order is in this Act referred to as a coupon payable 
to order. 

A debenture under this Act shall not be issued for a less sum than the 
prescribed sum, or, where no sum is prescribed, than twenty pounds. 

(a) As to stamp duty, see Stamp Act, 1891, ss. 82 (1), 85 (1), (2), 122, and Schedule I, 
title “Marketable Security” (16 Halsbury’s Statutes ^1, 655, 675). And as to com- 
position for stamp duty, see s. 115 of the same Act {op. cit. 654). 

(&) See the def^tion in s. 34, post, p. 4542. 
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(3) Debenture Stock (a). 

debenture stock may be created and issued by a local authority 
stock. having power to raise a loan or any part thereof by the issue of debenture 

stock (6). Such debenture stock shall be of a nominal amount, not exceeding 
the amount of money authorised to be raised by such stock, and shall, unless 
otherwise provided by the conditions of issue, be redeemable at par at the 
option of the local authority at such times and upon such conditions as the 
local authority may declare at the time of the issue thereof (c). 

The title of any person to any share in debenture stock shall be evidenced 
by the entry in the register as in this Act mentioned of the name of such 
person as owner of such share. 

Debenture stock shall bear such rate of interest, to be payable at such 
times as the local authority may declare at the time of issue of the stock. 

Debenture stock and the interest thereon shall be a charge on the local 
rate or property specified at the time of issue thereof, in the same manner 
as if it were a principal sum and interest charged thereon by deed. 

Where debenture stock and the interest thereon is a charge on property 
other than the local rate, and it is intended that in default of the payment 
of the interest thereon, or for the purpose of raising the money required for 
the redemption of the stock, the property is to be sold, a declaration to that 
efiect shall be made by the local authority at the time of the issue of the stock, 
and shall be deemed to form one of the conditions of such issue. 

Debenture stock shall have all the incidents of personal estate, and shall, 
subject to the provisions of this Act, be transferable by writing in manner 
directed by the local authority. 

The interest on any share of debenture stock shall be recoverable by the 
owner of such share in the same manner in all respects as if such interest 
were an annuity of like amount secured to him by an annuity certificate 
under this Act. 

The owner of any share in debenture stock shall not be entitled to require 
payment of the nominal amount of stock held by him, except at the time 
and upon the conditions declared by the local authority at the time of the 
issue of such stock. 

The conditions of issue of debenture stock shall be declared by the local 
authority at the time of such issue, and a printed copy of such conditions 
shall be supplied to every owner of debenture stock requiring the same, 
and shall be entered in the register of such stock. 

The local authority may, 3 it thinks fit, on the application of the owner 
of any share in debenture stock, grant to him a certificate of title to his 
share in such stock, or any part of such share, with coupons attached entitling 
the bearer of the coupons to the interest on the share or part of a share 
specified in such certificate. 

A certificate of title to a share in debenture stock under this section (in 
this Act called a stock certificate to bearer) shall entitle the bearer to the 
stock therein described, and to the interest thereon, and shall be transferable 
by delivery. 

Any share in stock in respect of which a stock certificate to bearer has 
been issued, shall, so long as such certificate is outstanding, cease to be 
dealt with through the medium of the register. 

Debenture stock, in respect of which a stock certificate to bearer has 
not been issued, is in this Act referred to as nominal debenture stock. 

(a) As to stamp duty, see the Stamp Act, 1891, ss. 108, 109, and Schedule L, title “ Share 
Warrants, etc.” (16 HaJsbury’s Statutes 650, 681). As to composition for stamp duty, 
see s. 115 of the same Act (op. ciL 653). As to corporation duty under the Customs and 
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Inland Revenue Act, 1885, s. 11 {op. cit^ 560), payable on income of a sinking fund vested 
in trustees, see Att.-Gen. v. London {City) Corpcnration, [1913] 2 K. B. 497 ; 21 Digest 
66, 442. 

(b) Therefore there must be power under a special Act to issue debenture stock. See 
note (c) to 8. 4, ante, p. 4581. A local authority who are authorised to borrow money mav 
do so by issuing stock, but oply with the consent of the Minister (see L. G. A., 1933, 
s. 196 (1) (b), ante, p. 1031).^ See also s. 122 of the Housing Act, 1936, ante, p. 1726, which 
give to certain local authorities power to raise money by the issue of securities and bonds. 

(c) A corporatioij. were empowered by a local Act to create and issue corporation stock 
“ to bear any rate of dividend which the corporation may fix, and all stock of such class 
shall be redeemable at the option of the corporation at one and the same period to be 
fixed by the corporation but not exceeding sixty years from the first issue of such stock.” 
The corporation created and issued stock, the certificates for which stated that the holders 
were the proprietors of a certain amount of “ Edinburgh per cent, stock subject to the 
Acts of Parfiament relating thereto , , . redeemable at par after "V^^tsunday, 1927.” 
It was held that the corporation had an optioiyto redeem the stock at par after Whitsunday, 
1927, but that they were not bound to do so {Edinburgh Corporation v. British Linen Banh, 
[1913] A. C. 133 ; 33 Digest 89, 587). 


Note to 
Section 6. 


(4) ANNtriTY Certificates. 

7. An ammity certificate under this Act shall be an instrument taking “ 

effect as a deed, and charging the local rate or property in such certificate certificates, 
specified with payment, as in the certificate mentioned, of the annual sum 
therein specified, 

Where an annuity certificate under this Act charges property other than 
the local rate, and it is intended that in default of payment of the annual 
sum secured by such annuity certificate, or of some part thereof, the property 
is to be sold, a statement t,o that effect shall be inserted in the annuity 
certificate. 

The annual sum may be made payable to the bearer of the certificate or 
to a person to be named therein, his ezecutors, administrators, or assigns. 

An annuity certificate in which the annual sum is made payable to the 
bearer shall be transferable by delivery. 

An annuity certificate in which the annual sum is made payable to a person 
named therein, his executors, administrators, or assigns, is in this Act 
referred to as a nominal annuity certihcate, and shall be transferable by 
writing in manner directed by the local authority. 

An annuity certificate under this Act shall not be issued for a less annual 
sum than the prescribed sum, or, where no sum is prescribed, than three 
pounds. 


(5) Priority of liOANS. 

S. . . . (a). 

Where any sum pf money is authorised to be borrowed in manner provided ^ 
by this Act, such sum may, unless it is otherwise prescribed, he raised under 
this Act as one loan or several loans, as may be deemed most convenient 
by the borrowing authority, so that the aggregate amount authorised to 
be borrowed ben(5b exceeded. 

Tte date of each loan shall, -with a view to ... the period mthin which 
such loan is to he discharged, and for the .other purposes of this Act, so far 
as relates to that period, he fixed by the local authority, aud may be so fixed 
irrespectively of the dates of the particular securities issued in respect of 
such loan, so that the period within which the loan is required to be discharged 
he not exceeded- 

{($) T|^ seetiou is prfeted as asoieadecl by tbs G. A., ^hed. XI., Ft. JV,., ante. 

Pa mh 

F.H.— VOL. IV. 2 F 
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(6) Notice oe Trusts. 

9 . No notice of any trust, expressed implied or constructive, shall by 
received by the local authority, or by any registrar or officer of the local 
authority, in relation to any security issued by such authority under this 
Act (a). 

(a) The object of this section is (a) to relieve the local authority from taking notice 
of equitable interests in securities, and (b) to preclude persons claiming under equitable 
titles from converting the local authority into a trustee for them. 

19 . A person advancing any money to a local authority and receiving 
in consideration of such advance any security under this Act, shall not be 
bound to inquire into the application of the money advanced, or be in any 
way responsible for the non-application or misapplication thereof. 

Of. s. 203, L. G. A., 1923, and notes thereto, anie, p. 1037. 


(7) Remedy eor Non-payment. 

11 . The local authority shall pay or raise all sums for the time being 
due or authorised to be raised on or in respect of any security issued by them 
under this Act, and if default is made in payment of any sum so due, such 
sum shall be deemed to be a specialty debt due to the person entitled thereto 
from the local authority of such a nature that a mandamus will be granted 
to enforce the payment thereof ; and an action may be brought according!}", 
in which a mandamus may be claimed (a). 

(a) See R. 8. C., 1883, Order LHI. 

12 . Where a local authority makes default for a period of twenty-one days 
in paying an amount of not less than five hundred pounds (whether in one 
sum or separate sums) for the time being due on or in respect of any security 
issued under this Act, the persons entitled to the said amount, or any of such 
persons, may, instead of or in addition to bringing an action or actions, apply 
to the county court for the appointment of a receiver (a ) ; and any receiver 
so appointed (subject to any direction which may be given by the court) 
shall from time to time raise as hereinafter mentioned, by or out of the local 
rate or property charged, sufificient money to pay the amount the payment of 
which is so in default, and aU sums due while he is receiver on or in respect of 
any such security, together with all costs, charges, and expenses incurred in 
or about the appointment of such receiver and the execution of his duties 
under this section, including a proper remuneration for his trouble, and shall 
render to the defaulting authority the balance, if any, remaining in his hands 
after making the said payments. 

Where the amount so due or authorised to be raised is charged on the local 
rate, the receiver may raise the money he is authorised to raise under this 
section by means of the local rate, and for that purpose shall have the same 
power as the defaulting authority of levying the local rate, and the receiver 
shall have such access to and use of the documents erf the defaulting authority 
relative to the local rate as he may require. 

Where the amount so due or authorised to be raised is charged on any 
property, other than the local rate, the receiver may raise the sum which he 
is authorised to raise under this section by the receipt of the rents and profits 
of the property, and if the security involves a power of sale, as in tlus Act 
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mentioned (6), by sale of the property in sucb manner and subject to such Section 12, 
conditions of sale and otherwise as the court may direct. 

A county court may appoint a receiver under this section with respect to 
any local rate levied, or any property situate wholly or partly within the 
jurisdiction of such court, and may remove such receiver and appoint another 
in his stead, and so from time to time ; and may make such orders and give 
such directions as to the powers and duties of the receiver, and otherwise as 
to the disposal of the moneys received by him, as may be thought fit for 
carrying this section into efiect. 

(а) See County Court Rules, Order XLIII., rr. 1, 3. 

(б) See ss. 5, 6, ante, p. 4531. 


(8) Discharge of Loan. 

13. Every loan borrowed in maimer provided by this Act shall be dis- 
charged within the prescribed period [a) from the date thereof, and if no witwn pre^ 
period is prescribed, within the period of twenty years from the date thereof, penod. 
which period of twenty years shall for the purposes of this Act be included 

under the term prescribed period,” and such discharge shall be secured by 
one or more of the following methods ; that is to say, 

By the issue of annuity certificates limited to expire within the prescribed 
period ; or 

By the issue of debentures made payable in such a manner that in each 
year such number of debentures will become due and be paid of as will 
secure the repayment of the whole sum secured by such debentures by 
equal annual instalments, extending over the whole of the prescribed 
period, or over a less time than the prescribed period ; or 

By the annual appropriation, as in this Act mentioned, of a fixed sum to 
the discharge of a certain portion of such loan ; or 

Where a sinking fimd is prescribed, but not otherwise (b), by the establish- 
ment of a sinking fund and the application thereof in manner in this 
Act mentioned. 

{a) As to the prescribed period, see s. 34, post, p. 4541 ; cf. L. G. A,, 1933, s. 198, 

Sched. Vin., ante, pp. 1033, 1265. 

(6) It is provided by the Local Loans Sinking Funds Act, 1885, post, p. 4696, that, 
not\^thstandmg anytlung contained in the above Act, every loan borrowed in manner 
provided by the above Act, may be discharged by the establishment of a sinking fond as 
therein mentioned, notwithstanding that a sinking fund may not have been prescribed by 
the special Act authorising the loan. 

14 . Where a fixed annual sum is appropriated to the discharge of a loam mstoge 
or part of a loan, the local authority shall raise in every year an equal sum 

of money of such amount as will, at or before the expiration of the prescribed of aj^nuaisuin 
period, pay ofE the whole of such loan or part of a loan, and the interest 
thereon. The local authority shall in each year pay out of such fixed sum 
the interest due on the loan or part of a loan during the current year, and 
appropriate the residue of such sum, in the case of money borrowed on deben- 
tures, to the payment off of a corresponding amount of the principal sum 
secured by such debentures, and in the case of money borrowed by the 
issue of debenture stock to the redemption of a corresponding amount of such 
stock. 

The debentures or portion of debenture stock to be paid off in every year 
shall be ascertained in such maimer as may have been fixed at the time of 



4536 


The Local Loans Act, 1875. 

Section 14. tte issue of the debentures or debenture stock, or may thereafter have been 

arranged. Where the debentures or portion of debenture stock to be paid oS 

are or is to be determined by lot, the lots shall be drawn in the presence of 
the local authority, and any owners of debenture (a) or debenture stock who 
choose to be present ; the local authority shall cause not less than one month’s 
previous notice of the time and place at which lots are to be drawn to be 
given by advertisement, published once at the least in each of four successive 
weeks in some newspaper circulating in the district within which the local 
authority has jurisdiction. 

Any fractional sum remaining of such residue as aforesaid, after payment 
of the debentures or debenture stock, payable as aforesaid, shall be carried 
to the credit of the annual sum to be raised in the ensuing year. All expenses 
incurred by the local authority in respect of any drawings by lot or otherwise 
in respect of the discharge of a loan shall be paid out of the current revenue of 
the local authority. 

(fl) Sic in statute. It should read “ debentures.” 

Bischarge of 15. Where a sinking fund is prescribed (a) for any loan or part of a loan, 
l^by sinkijig authority shall create a sinking fund as hereinafter mentioned ; that 

is to say, 

(!) Such equal yearly or half-yearly sums shall be paid into the sinking 
fund in each year as, being accumulated at compound interest at 
the prescribed rate, or if no rate is prescribed, at such rate as in the 
opinion of the local authority, (regard being had to the securities 
in which they are authorised to make investments), will at the 
expiration of some period not longer than the prescribed period, be 
sufficient, after payment of all expenses, to discharge such loan or 
part of a loan ; and 

(2) The first of such payments shall be made within one year from the date 

of the loan ; and 

(3) All sums paid into the sinking fund shall be, as soon as may he, invested 

by the local authority in the prescribed manner, and if no manner 
is prescribed, or if a manner having been prescribed, the Local 
Government Board (6) shall assent, in securities in which trustees 
are by law for the time being authorised to invest, or in debentures, 
debenture stock, or annuity certificates issued under this Act ; and 
any such mvestments may be from time to time varied or trans- 
posed ; and all dividends and other annual sums received in respect 
of such mvestments shall, as soon as may be after they are received, 
be paid into the sinking fimd and invested by the local authority 
in like manner ; and 

(4) The local authority may from time to time apply the sinking fund, - 

or any part thereof, in or towards the discharge of the loan or 
part of a loan for which it was created, and until such loan or 
part is wholly discharged shall not apply the same for any other 
purpose : 

(5) The debentures or portion of debenture stock, to the payment of which 

such sinking fund is for the time being applicable, shall be ascertained 
in such maimer as may have been :&ed at the time of the issue of 
the debentures or debenture stock, or may thereafter have been 
arranged. Where the debentures or portion of debenture stock to 
be paid off are or is to be determined by lot, the lots shall be drawn 
and notice shall be given in manner hereinbefore in this Act men- 
tioned : 



38 & 39 ViCT. c. 83, 4537 

(6) Any surplus of tlie sinking fund remaining after the discharge of the Section 15. 

loan or part of a loan for the discharge of which it was created shall 

be paid into some othex sinking fund under the control of the local 
authority ; or if there is no such fund shall be applied to any purpose 
to which such loan is applicable, or otherwise, as the local authority 
may, with the assent of the Local Government Board (6), think 
expedient : 

(7) Where any part of the sinking fund is invested in any securities of 

the local authority, or is applied in paying ofi any part of the loan 
before the prescribed period, the interest which would otherwise 
be payable on such securities or on such part of the loan shall be 
paid into the sinking fund and invested in manner provided by 
this Act : 

(8) If the annual income of the sinking fund is not less than the annual 

interest payable on so much of the loan or part of the loan in respect 
of which it was created as remains undischarged, the equal annual 
sums required by this section to be paid into the sinking fund may 
cease to be so paid. 

(a) See note (6) to s. 13, ante, p. 4539. 

(b) The L. G. B. has now been superseded by the Minister of Health. 

16 . [This section was repealed by the L. G, A., 1933, s. 307, Sched. XI., 

PL 7F., ante, pp. 1194, 1281. As to returns to the Minister, see now s. 199 of 
that Act, ante, p. 1034.] 


Supplemental Peovisions. 

(1) As to Coupons. 

17 * Coupons in respect of any debenture or stock certificate to bearer Temporary 
under this Act may be issued comprising the interest payable during the 
whole period of years for which the debenture or stock certificate is in force, 
or any less period, and at the expiration of any such less period fresh coupons 
may be issued in respect of the debenture or stock certificate, or such deben- 
ture or stock certificate may be exchanged for another debenture or stock 
certificate with coupons for a further period (a). 

(a) For power of local authority to make rules as to issue of coupons, see s. 30, post, 
p. 4540. 

18 . A coupon payable to order which when presented for payment purports Endorsement 
to be endorsed by the person named therein, shall be a sufficient authority ^upoS^ ^ 
to the person paying the money to pay the amount due in respect of such 
coupon to the bearer thereof, and it shall not be incumbent on the person 
paying such coupon to prove that such endorsement or any subsequent 
endorsement was made by or under the direction or authority of the person 
who is named in the coupon, or to whom the coupon was made payable by 
any endorser. 

WTiere the coupon bears across its face an addition in written, printed, or 
stamped letters of the name of any banker or the words of and company ” 
in full or abbreviated, between two transverse hues, such addition shall be 
deemed to be a material part of the coupon, and have the force of a direction 
to the person by whom such coupon is to be paid that the same is to be paid 
only to or through the banker named, or if none is so named, to or through 
some banker, and the same shall be payable only to or through the banker 
named, or some banker (a). 
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(a) As to crossed coupons, see s. 32, p. 4541. Also Bills of Exchange Act, 1882, 
ss. 76 — 82 (2 Halsbury’s Statutes 74 — 76), and Revenue Act, 1883, s. 17 (16 Halsbuiy’s 
Statutes 547). 

19 . Any coupons issued in respect of any debenture or stock certificate 
to bearer under this Act shall for the purpose of the Acts relating to stamp 
duties be deemed to have been attached to and issued with such security. 

(2) As TO Stock Certificates. 

20 . The bearer of a stock certificate to bearer may, on delivery to the 
local authority of his certificate and of all unpaid coupons belonging thereto, 
require the local authority to enter him in the register of the local authority 
as an owner of the share of stock described in the stock certificate to bearer, 
and thereupon that stock shall become nominal debenture stock and the 
interest thereon shall be payable as if no stock certificate to bearer had been 
issued in respect of that share of stock. 

21 . f Trustee mt to a f ply for stoch eeriificale to bearer] (a). 

(a) This section was repealed by s. 51 of the Trustee Act, 1893. See now s. 7 of the 
Trustee Act, 1925; Vol. V. and 20 Halsbury’s Statutes 101. 


(3) As TO Execution and Supply of Securities. 

22 . Every debenture, stock certificate to bearer, and annuity certificate 
under this Act shall be deemed to be well executed if under the common seal 
of the local authority, where that authority is a body corporate, and if signed 
by two or more members of the local authoril^, where the local authority 
is not a body corporate, or if otherwise executed in such manner as the Local 
Government Board (aj) may direct on the application of any local authority, 
whether corporate or unincorporate. 

(fit) Now the M. of H. (see Ministry of Health Act, 1919, p. 5189). 

The CJommissioners of Inland Revenue may, when required by the local 
authority, and on payment of such sum as may, with the sanction of the 
Treasury, be agreed upon, supply such authority with debentures, stock 
certificates to bearer, coupons, and aimuity certificates under this Act in 
such form and of such materials as the local authority may direct. 


(4) As TO Register of Nominal Securities. 

23 . A local authority issuing nominal debentures, nominal debenture stock, 
or nommal annuity certificates under this Act, shall cause a register (a) of 
such securities to be kept in one or more book or books, and there shall be 
entered in such register — 

{1} The names and addresses and the descriptions of the owners for the 
time being of every such security, with a statement of the securities 
held by each person registered ; and, 

(2) The date at which the name of any person was entered in the register 
in respect of any such security. 

The register under this section shall be evidence of any matters by this 
Act directed or authorised to be inserted therein. 

(a) For power of local authority to make rules as to registay, see & 30, p. 4540. 
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24. Any person may inspect the register at any reasonable time upon Section 24. 

payment of such fee not exceeding one shilling as may be fixed by the local 

authority, and shall be entitled to obtain from the registrar, copies or extracts inspection of 
certified by him to be true copies or extracts of such register, upon payment 

of such fee not exceeding two shillings and sixpence, and twopence for every 
folio of seventy-two words, as the local authority may from time to time fix, 
and any copy or extract so certified shall be admissible in evidence. 

25. If the name of any person is without sufficient cause entered in or Bectmcation of 
omitted from the register, or if default is made or unnecessary delay takes 

place in making any entry in such register, the person aggrieved or the local 
authority may apply to the court for an order that the register may be rectified. 

The court may either refuse the application with or without costs to be 
paid by the applicant, or may, if satisfied of the justice of the case, whether 
there has or has not l3een any default on the part of the registrar, make an 
order for the rectification of the register, and make such order as to the pay- 
ment of the costs of the application or of damages to the person aggrieved 
as to the court may seem just. 

The court may, in any proceeding under this section, decide any question 
relating to the title of any party to such proceeding to have his name entered 
in or omitted from the register, and generally any question which it may be 
necessary or expedient to decide for the rectification of the register. 

The court for the purposes of this section means any of her Majesty’s 
superior courts of law or equity, or any court to which the jurisdiction of 
such courts may be transferred; and where the value of any security or 
securities to which the application relates does not exceed fifty pounds 
shall include a county court (a) ; and the jurisdiction by this Act given to 
a superior court may be exercised in a summary manner by any judge or 
judges of such court sitting in chambers or otherwise. 

(a) See County Court Rules, Order XTJTT., rr. 2, 3. 

(5) As TO Loans undeb Opitcial Sanction. 

26. Any local authority about to raise a loan by the issue of any securities 

under this Act may apply to the Local Government Board (a) to authorise under official 
the issue of such securities under official sanction. sauetion. 

The Local Government Board, (a) before granting their official sanction to 
such issue, shall require the local authority to furnish in such form, and with 
such particulars, and supported by such evidence as the Local Government 
Board(a)mayrequire, such returns of the financial condition of such authority 
and borrowing powers of such authority and of the indebtedness of such 
authority, whether incurred before or after the passing of this Act, and such 
other particulars as will enable the Local Government Board (a) to a^ertain 
the facts required by this section to be stated in relation to such issue ; and 
the Local Government Board (a) may make such examination or inquiries for 
ascertaining the said matters and the accuracy of such returns as they may 
think expedient ; and they shall not give their sanction unless they are satisfied 
with the information given and the result of the inquiries made. 

The issue of any securities under official sanction shall be authenticated 
by an official stamp on such securities or otherwise as the Local Government 
Board (a) may from time to time direct. 

The sanction of the Local Government Board (a) given in respect of any 
securities shall be conclusive evidence that the local authority by whom such 
securities may be issued had power to issue the same, and that the same have 
been duly issued, and are as to form and otherwise in conformity with this Act. 
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Section 26. The owner of any security issued under official sanction shall on request 
made by him to the Local Government Board {a) be furnished with a state- 
ment of the following particulars ; that is to say, 

Where a security is charged on a rate, of the rateable value, at the date 
of the issue of such security, of the property subject to the rate, and 
where the security is a charge on property, of the estimated value of 
such property ; also of 

The relative priority of the loan, in respect of which such security is issued, 
and of the other loans {if any) of the borrowing authority ; 
and such statement shall be evidence of the particulars therein stated. 

(a) The L. G. B. has now been superseded by the Minister of Health. 

(6) As TO Iotestments on Loans under Act. 

27 . {Power for trustees to invest in loans under Act] {a), 

(a) This section was repealed by s. 51 of the Trustee Act, 1893. See now s. 6 (4) cf 
the Trustee Act, 1925, Yol. Y., post, enacting that a trustee having power to invest money 
in debentures or debenture stock, of any railway, or other company may invest in any 
nominal debentures or nominal debenture stock issued under the Local Iioans Act, 1875. 
But if the power of investment in railway stock is limited by the express terms of the 
instrument, it would seem that the limitation applies also to investment in stock tinder this 
Act {He Maherly (1886), 33 Ch. D. 455 ; 40 Digest 749, 2792). 

The power given by the Act of 1893, s. 5 (3) (now s. 5 (4) of the 1925 Act, Yol. V., post), 
is limited to trustees having power by the express terms of the instrument creating the 
trust to invest in railway debentures or debenture stock. Trustees only having power 
under s. 1 (g) of the Act of 1893 (now s. 1 (1) (g) of the 1926 Act, Yol. V., post), to invest 
in railway debentures or debenture stock, have not the additional power conferred by 
s. 5 (3) of investing in local loans debentures or debenture stock {Be Tattersall, Topham v. 
Armitage, [1906] 2 Ch. 399 ; 70 J. P. 537 ; 43 Digest 934, 3725). 

See fiJso s. 1 (1) (p) of the Trustee Act, 1926, Yol. V., post, as to mortgages of rates, etc., 
being trustee securities. 

28 . When the Public Works Loan Commissioners are authorised to grant 
any loan to a local authority under any Act, passed either before or after the 
passing of this Act, and are satisfied with the sufficiency of the rates or other 
property on which such loan is charged to defray the loan, they may, not- 
withstanding anything contained in any other Act of Parliament, take 
debentures, debenture stock, or annuity certificates under this Act as a security 
for such loan, 

(7) As TO General Rules. 

Application 29 . The general rules in the Schedule to this Act with respect to the transfer 
transmission of nominal securities shall have the same force as if they 
were enacted in the body of this Act. 

30 . The local authority may from time to time, with the consent of the 
gener es. Government Board (a), make, and, when made, add to, rescind, or 

alter, such rules as they think fit with respect to the following matters : 

(1) The^ issue of coupons, the registry of securities, the mode of transferring 

securities not transferable by delivery, the fees, if any, to be charged 
in respect of registry and otherwise in respect of any secmity issued 
by them under this Act ; and 

(2) With respect to any matter or thing required for the purposes of carrying 

into efiect this Act, and not inconsistent therewith. 

The local authority may also by such rules as aforesaid add to, rescind, 
or alter any of the rules in the Schedule hereto. 

Any general rules made by the local authority in pursuance of this seotion 


Power for 
Public Works 
Loan Gom- 
missioneis to 
take securities 
under Act. 
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shall, so far as they are consistent with this Act, have the same force as if Section 80. 
they were enacted therein. 

Provided, that any rules made, added to, rescinded, or altered in pursuance 
of this section shall not afiect any securities issued in respect of any loan 
the date of which is prior to the date of such making, addition, rescission, 
or alteration. 

(a) Tte L. G. B. has now been superseded by tbe Minister of Health. 

(8) As TO Boebowing. 

31. Any local authority, notwithstanding any provision in any other Borrowing and 
Act of Parliament passed before the passing of this Act, may, if it thinks 

fit, borrow in manner provided by this Act any loan which it is authorised 
to borrow (a). 

Any local authority may from time to time in like manner re-borrow money 
for the purpose of discharging any loan lawfully contracted by them either 
before or after the passing of this Act : Provided that the time for repayment 
of any money so borrowed shall not be extended beyond the unexpired 
portion of the term for which the original loan was contracted, unless with 
the sanction of the Local Government Board (b), and in no case shall be 
extended beyond the prescribed period. 

(a) It is to be observed that this Act regulates the mode of borrowing and the seouxities 
to be given, but it does not itself authorise borrowiug in any particular case or cases, 

{b) The L, G. B. has now been superseded by the Minister of Health. 

(9) As TO POEGEBY AND LoSS OE SeOUBITIBS. 

32. For the purposes of the Forgery Act, 1861, debenture stock under this Forgery of 
Act shall be deemed to be capital stock of a body corporate, and any other secnritaes. 
security issued in pursuance of this Act shall be considered to be a writing 
obligatory, and any coupon bearing across its face an addition in written, 
printed, or stamped letters of the name of any banker, or of the words and 
company ” in full or abbreviated, between two transverse lines, shall be 
deemed to be a cheque or draft on a banker (a). 

(a) As to crossed coupons, see note (a) to s. 18, ante, p. 4638. And see the Forged 
Transfers Acts, 1891 and 1892, post, pp. 4831, 4839. 

33. If any security issued under this Act is lost mislaid or destroyed, Loss of 
the local authority shall, on such indenmity being given as they may require, 

and on payment of the expenses of the issue, issue a fresh security in the place 
of the security so lost mislaid or destroyed. 

(10) Definitions. 

34. For the purposes of this Act — 

“ Prescribed ” means prescribed by any Act passed either before or after Deflnifioiis, 
the passing of this Act authorising a local authority to borrow money ; 

'‘Local authority’’ means the justices of any County, liberty, riding, 
parts, or division of a coimty in general or quarter sessions assembled, 
the council of any municipal borough, also any authority whatsoever 
having power to levy a rate, as in this Act defined, also any prescribed 
authority : 

"Municipal borough” means any borough for the time being subject to 5&ewHL4, 
the Municipal Corporations Act, 1835, and any Acts amendiig the®’ 
same (a) ; 
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A “ rate ” means a rate the proceeds of which are applicable to public 
local purposes and leviable on the basis of an assessment in respect of 
property, and includes any sum which, though obtained in the first 
instance by a precept, certificate, or other document requiring payment 
from some authority or officer, is or can be ultimately raised out of a 
rate ; and the levy of a rate includes the issue and eniorcement of any 
such precept, certificate, or document as aforesaid ; and expressions 
relating to the levy and the assessment and making of a rate shall be 
construed accordingly : 

Local rate ” means any rate as before defined which a local authority 
have power to levy or charge by way of mortgage or otherwise : 
Security ” means any debenture, debenture stock, annuity certificate, 
coupon, or stock certificate to bearer issued under this Act : 

“ Person ” includes a body of persons corporate or unincorporate : 

. “ Executors and administrators ’’ includes successors. 

(a) Now the boroughs mentioned in L- G. A., 1933, Sehed. I., Pta. TI., Ill,, ante, 
pp. il97 — 1200, or subsequently raised to that status. 


(11) Repeal and Consequential Enactment, 

35. [Repeal of County Bd>entures Act, 1873 (a). 

(a) Repealed by the S. L. R. A., 1883 (18 Halsbury’s Statutes 986). 

36. [Incorporation of ^ustke$\ [a). 

(a) This section was repealed by the L. G. A., 1933, Sched. XI., Pt. IV., ante, p. 1281. 


SCHELUXiE. 

General Rules. 

Transfer of Nomirud Securities. 

(1) A number of persons, not exceeding such number as may from time to time 
be &eeted by the local authority, may be registered as joint owners of the same 
nominal security, with right of survivorship between them {a), 

(2) Unless otherwise directed by a general rule of the local authority, the instru- 
ment of transfer of any nominal security issued by local authority shall be executed 
both by the transferor and transferee, and the transferor shall be deemed to remain 
owner of such security until the name of the transferee is entered in the register in 
respect thereof. 

(3) The transfer books of nominal securities may be closed at such times, not 
exceeding twice in each year, and not exceeding fourteen days at each time of closing, 
as the local authority may direct. 


Transmsston of Nominal Securities, 

(4) The executors or administrators of a deceased owner of a nominal security 
shall be the only persons recognised by the local authority as having any title to such 
securily. 

(5) Any person becoming entitled to a nominal security in consequence of the 
death or bankruptcy of any owner, or in consequence of the marriage of any female 
owner, may be roistered as owner upon such evidence being produced as may from 
time to time be required by the local authority. 
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(6) Unless otherwise directed by a rule of the local authority, any person who has Schedule. 

become entitled to a nominal security in consequence of the death or bankruptcy of 

any owner, or in consequence of the marriage of any female owner, may, instead of 

being registered him self, elect to have some person to be named by him registered as 
a transferee of such security. 

(7) The person so becoming entitled shall testify such election by executing to his 
nominee an instrument of transfer of such security. 

(8) The instrument of transfer shall be presented to the local authority, accom- 
panied with such evidence as the local authority may require to prove the title of the 
transferor, and thereupon the local authority shall register the transferee as owner. 

(0) In the construction of this schedule the term nominal security ” means any 
nominal debenture, nominal debenture stock, or nominal annuity certificate. 

{a) See also the Law of Property Act, 1925, a. 11 1 ; Vol. Y. and 15 Halsbury’s Statutes 293. 


THE CONSPIEACY, AND PEOTECTION OP PROPEETY 

ACT, 1875 (a). 

(38 & 39 ViCT. c. 86.) 

An Act for amending the Law relating to Com^piracy, and to the Protection of 
Property, and for other purposes. [13th August, 1875.] 

1 . This Act may be cited as “ The Conspiracy, and Protection of Property Short title. 
Act, 1875.’’ 

(a) This Act is amended by the Trade Disputes and Trade Unions Act, 1927. Section 6 
of that Act which relates to local authorities is set out in Vol. V. and 3 Halsbuiy’s Statutes 
333. 

****** 

4 . Where a person employed by a municipal authority or by auy company Breach of Con- 
or contractor upon whom is imposed by Act of Parliament the duty, or who 
have otherwise assumed the duty of supplying any city, borough, town, or 

or place, or any part thereof, with gas or water, wilfully and maliciously {a) 
breaks a contract of service with that authority or company or contractor, 
knowing or having reasonable cause to believe that the probable consequences 
of his so doing, either alone or ia combination with others, will be to deprive 
the inhabitants of that city, borough, town, place, or part, wholly or to a 
great extent of their supply of gas or water, he shall on conviction thereof 
by a court of summary jurisdiction ox on indictment as berein-after mentioned, 
be liable either to pay a penalty not exceeding twenty pounds or to be im- 
prisoned for a term not exceeding three months, with or without hard labour. 

Every such municipal authority, company, or contractor as is mentioned 
in this section shall cause to be posted up, at the gasworks or waterworks 
as the case may be, belonging to such authority or company or contractoi, 
a printed copy of this section in some conspicuous place where the same 
may be conveniently read by the persons employed, and as often as such copy 
becomes defaced, obliterated, or destroyed, shall cause it to be renewed with 
all reasonable despatch. 

If any municipal authority or company or contractor make default in 
complying with the provisions of this section in relation to such notice as 
aforesaid, they or he shall incur on sommaiy conviction a penalty not exceed- 
ing five poiin^ for every day during wbkih sadi default continues, and every 
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person who unlawfully injures, defaces, or covers up any notice so posted up 
as aforesaid in pursuance of tHs Act, shall be liable on summary conviction 
to a penalty not exceeding forty shillings (&). 

(a) As to the meaning of this word, see s. 15, infra. As to the right to claim trial by 
jmy, see B. v. Mitchdl, [1913] 1 K. B. 561 ; 77 J. P. 148 ; 33 Digest 318, 3B2. 

(b) This section has been extended to persons employed by a joint electricity authority 
or by any authorised undertakers, see s. 31 of the Electricity (Supply) Act, 1919, posft^ 
p. 6261. 

:ic ^ He * 4: 

14. The expression “ municipal authority in this Act means any of the 
following authorities, that is to say, the Metropolitan Board of Works, the 
Common Council of the city of London, the Commissioners of Sewers cf the 
city of London, the town council of any borough for the time being subject to 
the Act of the session of the fifth and sixth years of the reign of King William 
the Fourth, chapter seventy-six, intituled ‘‘ An Act to provide for the Eegula- 
tion of Municipal Corporations in England and Wales,” and any Act amending 
the same, any commissioners, trustees, or other persons invested by any 
local Act of Parliament with powers of improving, cleansing, lighting, or 
paving any town, and any local board. 

Any municipal authority or company or contractor who has obtained 
authority by or in pursuance of any general or local Act of Parliament to 
supply the streets of any city, borough, town, or place, or of any part thereof, 
with gas, or which is required by or in pursuance of any general or local Act of 
Parliament to supply water on demand to the inhabitants of any city, borough, 
town, or place, or any part thereof, shall for the purposes of this Act he deemed 
to be a municipal authority or company or contractor upon whom is imposed 
by Act of Parliament the duty of supplying such city, borough, town, or 
place, or part thereof, with gas or water. 

15. The word maliciously ” used in reference to any ofience under this 
Act shall be construed in the same manner as it is required by the fifty- 
eighth section of the Act relating to malicious injuries to property, that is 
to say, the Act of the session of the twenty-fourth and twenty-Sth years 
of the feign of Her present Majesly, chapter ninety-seven, to be construed 
in reference to any offence committed under such last-mentioned Act. 

Hs * H: He Hi 


THE PUBLIC WORKS LOANS ACT, 1875. 

(38 & 39 ViCT. c. 89) (o). 

An Act to consolidate with Amendments the Acts relating to Loans for Pvhlie 
Works. [13th August, 1870.] 

Preliminary. 

1. This Act may be cited as The Public Works Loans Act, 1875.” 

{a) The cl^e of enactment and s. 2 of this Act are repealed by the S. L. R. (No. 2) A., 
1893 (18 Halabury’s Statutes 1014). also the amending Acts, Public Works Loans 
(Money) Act, 1876 (12 Halsbury’s Statutes 275) j Public Works Loans Acts, 1878 {op. dt. 
276) ; 1879 {op. cit. 277) ; 1881 {op. cit. 278) ; 1882 {op. cit. 279) ; 1887 (op. cit. 291) ; 
1892 {op. cit. 293) ; 1896 {op. cit. 295) ; 1897 {op. cit. 296) ; 1898 {op. cit. 299) ; 1899 
{op. cit. 299) ; 1903 ; 1911 {op. cit. 302) ; 1917 {op. 304) ; 1918 {op. cit. 305) ; 1935 
(28 Halsbury’s Statutes 167) ; (No, 2) 1937 (30 Halsbury’s Statute 681). The oilier 
Acts relating to Public Works Loans, Public Works Loans Acts, 1880, 1884, 1886, 1886 
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1888 (12 Halsbuiy’s Statutes 292) ; 1889 {op, cit. 292) ; 1890, 1891, 1893 ; (No. 2) 1893 
{op. dt. 294) ; 1894 {op. cit. 295) ; 1895, 1901, 1902, 1903 ; 1904 {op. dt 300) ; 1905, 
1906 ; 1907 {op. dt. 300) ; 1912, 1913, 1914, 1915, 1916, 1919, 1920, 1921, 1922, 1923, 
1924 ; 1925 {op. dt. 306) ; 1926 ; 1927 {op. dt. 307) ; (No. 2) 1927 ; 1928 {op. cit. 308) ; 
1930 (23 Halsbury’s Statutes 392) ; 1931 (24 Halsbury’s Statutes 287) ; 1932 (25 Hals- 
bury’s Statutes 317) ; 1934 (27 Halsbuiy’s Statutes 449) ; 1937 (30 Halsbuiy’s Statutes 
679); 1938 (31 Halsbury’s Statutes 535) ; are not included in this Appendix, as they relate 
only to the appointment of Commissioners, or to the grant of money by Parhament for the 
purposes of loans, or to particular loans. 


Note to 
Section 1 


2. [CommeTicement of Act,] 


3, Tliis Act shall extend to the Isle of Man, 


Extent of Act. 


Public Wobks Loan Commissionees. 

4. For the purpose of loans out of moneys issued in pursuance of this Act, constitution, 
and for the purpose of the execution of this Act and of any enactment passed worSSS^*^ 
or hereafter to be passed authorising or referring to such loans, there shall Commissioners, 
be a body of co mmis sioners (in this Act referred to as the Loan Commis- 
sioners); who may be styled the Public Works Loan Commissioners. 

Every person who may from time to time be appointed by Act of Parlia- 
ment a Public Works Loan Commissioner shall, on signing the declaration 
in the Second Schedule to this Act, be deemed to be one of the Public Works 
Loan Commissioners under this Act (a). 

The Public Works Loan Commissioners shall hold office during such period 
as may be authorised by any Act appointing them, and if no period is so 
authorised, during the period of five years after the passing of such Act, and, 
if at the expiration of such period successors have not been appointed, may 
continne to hold office until successors be appointed, subject to this quali- 
fication, that they shall not grant any new loan after the expiration of such 
period. 

Whenever any vacancy among the Commissioners occurs by any Commis- 
sioner dying or declining to act, or declining further to act, the remaining 
Commissioners or a majority of them may by writing under their hands and 
seals, with the concurrence of the Treasury, appoint such person to fill the 
vacancy as seems fit, and the person so appoint^ shall, on signing the declara- 
tion in the Second Schedule to this Act, he deemed to be one of the Public 
Works Loan Commissioners under this Act, and shall hold office for the 
period during which the Commissioner in whose place he is appointed would 
have held office. 

A Public Works Loan Commissioner shall not receive any salary, fee, or 
emolument in respect of his services as such Commissioner. 

(a) Tbo names of the present Commissioniers 'wiii be fonnd in the Public Works Loans 
Act, 1930, s. 1 (23 Halsbury’s Statutes 392). 


5. With respect to the Loan Commissioners the following provisions shall Powers, etc. of 

, if , ^ ^ Oomn^SMOners. 

have effect : 

(1) The Loan Commissioners may sue and be sued in the name of their 
secretary for the time being ; and no action or suit in law or equity 
brought or commenced by or against the said Conurussioners in the 
name of their secretary for the time being shall abate or be discon- 
tmued by the death or removal of such secretary, or by the act of 
such secretary without the consent of the said Commissioners ; but 
the secretary to the said Commissioners for the time being shall 
always be deemed the plaintiff or defendant in such action or suit 
as the case may be ; and 
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(2) The Commissioners may examine any persons willing to be examined 

on any matters connected with the execution of this Act, and may 
for that purpose, or otherwise for the purpose of the execution of 
this Act, administer an oath, and take any afiSdavits or declaration ; 
and 

(3) The Loan Commissioners shall annually cause to be made out up to 

the end of every j&nancial year a report of their transactions under 
this Act during the year, and such report shall contain or have 
annexed thereto the prescribed particulars respecting moneys 
issued to and loans granted by the Commissioners either before or 
after the passing of this Act, and the execution of the duties of the 
Loan Commissioners, and such other particulars as the Loan 
Commissioners may from time to time think fit : 

Such particulars shall include a statement of any difference that 
may have arisen between the Loan Commissioners and any public 
department respecting the grant of any loan or the construction of 
any Act relating to loans by the Loan Commissioners : 

Such report shall be transmitted to the Treasury within two {a) 
months after the date up to which it is required to be made, and 
shall be forthwith laid by the Treasury before both Houses of 
Parliament if Parliament be then sitting, or if not, within one 
month after the then next sitting of Parliament ; and » 

(4) Any minute made of proceedings at meetings of the Commissioners 

if signed by any person purporting to be the chairman, either of 
the meeting of the Com m issioners at which such proceedings took 
place, or of the next ensuing meeting of the Commissioners, shall 
be receivable in evidence in all legal proceedings without further 
proof, and until the contrary is proved every meeting of the Com- 
missioners, in respect of the proceedings of which minutes have 
been so made, shaft be deemed to have been duly convened and held, 
and ail the members thereof to have been duly qualified to act; 
and 

(5) An act or proceeding of the Commissioners shall not be questioned on 

account of any vacancy or vacancies in their body. 

{a) Three. See the Public Works Loans Act, 1899, s. 6 (12 HaJshury’s Statutes 299). 


6 . The Loan Commissioners may from time to time appoint or employ a 
secretary, solicitor, civil engineer, surveyor, and such number of officers, 
clerks, messengers, and other persons as “they may, with the consent of 
the Treasury, deem necessary, and may remove any person so appointed 
or employed. 

The Loan Commissioners may from time to time assign to any person so 
appomted or employed by them such salary or remuneration as they may, 
with the sanction of the Treasury, t hink proper, 

A person appointed or employed by the Loan Commissioners, in pursuance 
of this section, shall not receive any remuneration in respect of such appomt- 
ment or employment or otherwise in respect of the execution of his duties 
under this Act, except such as may be assigned to him in pursuance of this 
section. 

Every such salary or remuneration, and ail expenses incurred by the Loan 
Commissioners in the execution of this Act, shall be paid out of moneys 
provided by Parliament. 
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7. Where under this or any other Act or any conveyance obligation, o^ Seetion 7. 

security, any real or personal property, or any estate or interest therein, or 

any chose in action, has been or may be vested in, conveyed, made payable, Securities given 
or secured to the secretary of the Loan Commissioners for the time being as 

such secretary, and in respect of his office, all such real and personal property, ° 

estate and interest, and chose in action whatsoever, upon the death, removal, 
or resignation of any such secretary from time to time, and as often as the 
same happens and the appointment of a successor takes place, shall (subject 
to the same trusts, and equities, if any, as the same were before respectively 
subject to) vest in such succeeding secretary, by force of this Act and without 
any act or deed whatever to be done by the secretary dying, resigning or 
removed, or by the heirs, executors, or administrators of such secretary, or 
by any person or persons claiming under him, them, or any of them, and not- 
withstanding the same may have been expressed to be vested in, conveyed, 
made payable to or secured to such secretary, his heirs, executors, adminis- 
trators, and assigns, or any of them ; and shall be proceeded upon in the 
name of any succeeding secretary, by any action or suit in law or equity, or 
in any other manner as the same might have been proceeded upon by or in 
the name or names of such secretary dying, resigning, or removed. 

Where the secretary of the Loan Commissioners is a party to any action, 
suit, or other legal proceeding, such secretary acting under the direction of 
the Commissioners shall be deemed to represent the Crown, so far as regards 
the interest of the Crown in any loan granted under this Act or any money 
due under a security for any such loan, and it shall not be necessary to make 
the Crown or any other person on behalf of the Crown, a party to such action, 
suit, or proceedmg, in respect of such interest as aforesaid. 

8 . All conveyances, leases, mortgages, releases, arrangements, and things Execution of 
which the Loan Commissioners are authorised by this Act to grant, execute, 

make, or concur in, and all powers, acts, and things which the Loan Com-^^iWon 
missioners are authorised by this Act to exercise, do, or concur in, in relation commissioners, 
to any mortgaged property or rate, may be ‘granted, executed, made, con- 
curred in, exercised, and done by their secretary. for the time being under 
their direction, and when so granted, executed, made, concurred in, exercised, 
and done by such secretary, shall be deemed to have been granted, executed, 
made, concurred in, exercised, and done by him under the direction of the 
Commissioners, unless the contrary is shown by some person interested in 
contesting the vahdity thereof. 

Any property, chose in action, estate, interest, powers, authorities, and 
privileges vested in or exercisable by the secretary of the Commissioners 
in pursuance of this Act shall be dealt with and exercised by him under the 
direction of the Commissioners and not otherwise. 

Objects, Terms, Duration of Loan. 

9* The Loan Commissioners may, if they think it expedient, from time to iioans tot public 
time, in manner mentioned in this Act, make loans for the purpose of any of 
the works mentioned in the First Schedule to this Act, to any person having 
power under an Act of Parliament or otherwise to borrow for such purpose (o). 

The Loan Commissioners in considering the propriety of granting a loan 
shall have regard to the sufficiency of the security for its repayment, and, 
subject to the provisions of any special Act, shall determine whether the work 
[or purchase of land (&)] for which the loan is asked would be such a benefit 
to the public as to justify a loan out of public money, having regard to the 
amount of money placed at their disposal by Parliament (c). 
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Note to (a) The schedule includes all, or nearly all, the purposes for which a sanitary authority 

Section 9. ^^*7 borrow money. By the Public Works Loans Act, 1896, s. 2, post, p. 4940, there 

shall be added to the worts for which the Commissioners may lend, any work for which 

the council of a county, borough, district, or parish are authorised to borrow. By the 
Small Dwellings Acquisition Act, 1899, s. 9 (7), ante, p. 1805, the Commissioners may 
lend money to a local authority for the purposes of that Act, Separate accounts must be 
kept by a local authority of all loans from the Commissioners on the security of the rates. 
See the PubHe Works Loans Act, 1882, s. 8, post, p, 4663. 

(b) Words in square brackets added by the Public Works Loans (No. 2) Act, 1937, 
s. 3 (1) ; Vol. V. and 30 Halsbury’s Statutes 681. 

(c) S^ the notes to s. 243 of the P. H. A, 1875 (13 Halsbury’s Statutes 726). 

Interest on loan. 10. Every loan granted under this Act shall bear interest at a rate not 

less than the rate authorised by a special Act relating to such loan (a), or if 
no rate be so authorised, not less than five per cent, per annum : Provided 
that when the ag^egate amount of principal moneys due by any harbour 

24 <fe 26 vict. authority to the Gommissioners under the Harbours and Passing Tolls, etc. 

Act, 1861, exceeds one hundred thousand pounds, the rate of interest on such 
excess shall be three-and-a-half per cent., or such higher rate, not exceeding 
five per cent,, as may in the judgment of the Treasury be necessary to enable 
the loan to be made without loss to the Exchequer. 

(а) See the P. H. A., 1936, s. 311, ante, p. 659, and the notes thereto. See also the 
Housing Act, 1936, s. 123, ante, p. 1727, and Public Works Loans Act, 1897, s. 1, and 
notes thereto, post, p. 4943. In the application of the above sections to loans granted 
after June 28th, 1892, 4 per cent, is to be read instead of 6 per cent. See the Public 
Works Loans Act, 1892, s. 2 (12 Halsbnry’s Statutes 293). 

Term of years 11 , Every loan granted under this Act shall be made repayable by instal- 
ments (in the form of an annuity or otherwise) within a period from the date 
of the actual advance of such loan, not exceeding the period authorised by a 
special Act relating to such loan, or if no period be so authorised not exceeding 
twenty {a) years. 

Where a loan has been granted repayable within a period less than the 
full period allowed by the foregoing provisions of this section, the Loan Com- 
missioners, if the repayment of the loan with interest is in their opinion 
sufficiently secured by such security as is required by this Act, and if they 
think fit, may extend the period for the repayment of such loan to a period 
not exceeding the said full period from the date of the advance of such 
loan. 

Where no period is authorised by a special Act relating to the loan’, the 
Treasury, on the recommendation of the Loan Commissioners, stating special 
circumstances, may either before or after the grant of the loan, extend the 
period within which the loan is to be repaid to such period as may be recom- 
mended by the Loan Commissioners (6). 

The Loan Commissioners in considering whether the period for the repay- 
ment of a loan should or should not he the said full period, and the Loan 
Commissioners and the Treasury in considering whether the period should he 
extended ^ aforesaid, shall have regard to the durability of the work for the 
purpose of which the loan is granted, and to the expediency of the cost of the 
work being paid by the generation of persons who will immediately ben^ 
by such work. 

The first instalment for the repayment of every loan shall be made payable 
within a period not exceeding five years from the date of the advance of such 
ban. 

This maamum period is now fifty years : see Public Works Loans Aet, 1911, s. 4, 
post, p. 5110 ; it had previoaBiy been raised to thirty by the Fut^c Worisj? Loans Act, 
1898, s. 5 (12 Halsbwiy’s Statutes 299). 

(б) See note {a) to s. 10, supra. 
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12. The Loan Commissioners before advancing any money on account Section 12* 

of a loan shall take security for the repayment of the loan with the interest, 

consisting of the security authorised by the special Act relating to the loan, 

or if none is so authorised, of a mortgage of property or of a rate, or of both 
property and a rate, and (save as hereinafter mentioned) of personal security. 

The Loan Commissioners may, if they think fit, dispense with personal 
security in any case in which in their opinion the mortgaged property or rate 
is sufficient security for the payment of the principal and interest of the loan 
within the stipulated period. 

Ponds for Loans. 

13. {Annual estimates of amounts required] (a). 

(a) This section is repealed by the Public Works Loans Act, 1882 — see note (b) to s. 8 
of that Act, post, p. 4664. 

14. {Treasury to issue sums required for loam] (a). 

[a) This section and part of s. 15 were repealed by the National Debt and Local Loans 
Act, 1887, s. 21. By that Act the National Debt Commissioners were required to issue 
to the Public Works Loan Oommissioners the amount authorised by Parliament for 
advances to be made by the Loan Commissioners, and these advances are ii\ the Act 
included under the expression ‘ local loans.” For this purpose the Act further estab- 
lished the Local Loans Fund under the control of the National Debt Commissioners, and 
out of this fund all advances are now made for the purpose of local loans. 

15. . . . The annuities created in pursuance of this section, and the 
principal moneys borrowed in pursuance of this section (otherwise than by raSin^^ey. 
the issue of Ezchequer bonds) and all interest from time to time due thereon, 

or on Exchequer bonds issued under this section (not exceeding the rate of 
five per cent, per annum) shall be charged upon and be payable out of the 
Consolidated Fund, or out of the growing produce thereof, at such times in 
each year as may be fixed by the Treasury. 

The principal of any Exchequer bonds issued under this section shall be 
paid out of moneys provided by Parliament. 

The said annuities shall, in manner directed by the warrant, be consolidated 
in the said books, if terminable, with annuities payable at the same date, 
and, if permanent, with annuities at the same rate of interest, and payable 
at the same date, and shall be transferable in the said books in like mamier 
as the annuities with which they are consolidated, and shall be subject to the 
enactments relating to those annuities so far as is consistent with the tenor 
of those enactments. 

16. {Money issued by Treasury to be issued to National Debt Commis- 
sioners] (a), 

[a) Sections 16 and 17 were repealed by the National Debt and Local Loans Act, 1887, 
s. 21. 

17. repaid to be paid into the Exchequer] (a). 

(a) See note (a) to s. 16, supra, 

Eecovery of Loans. 

18. Where a loan is granted by the Loan Commissioners on the security (Charge 
of a mortgage of any property (whether with or without any other security), 

the property from and after the date of the mortgage shall be charged with 
the payment to the use of her Majesty of the loan with interest as in the 
mortgage mentioned, in priorily, save so far as other^^ise specified in the mort- 

P.H. — ^VOL. IV. 2 G 



4550 


Section 18. 


Charges on rate 
of loan and 
loan not to be 
repudiated by 
locality having 
bad the benefit 
of It. 


Securities to be 
talienin name 
of secretary. 


Taking 
possession by 
ikHniQissiDners 
of property on 
defaun; of 
payment. 


The Public Wokks Loans Act, 1875. 

gage, over every other debt, mortgage, or charge whatsoever affecting the 
property, except any loan due to any creditor not assenting to such priority 
which has been advanced in good faith before the loan advanced by the 
Commissioners and secured by a mortgage of the property executed to a 
person who is entitled as a bona fide creditor to the repayment thereof with 
interest. 

Provided that if there is more than one such creditor and not less than 
four-fifths in value of such creditors consent in writing that the said charge 
shall have priority over the loans and mortgages of such creditors, in such 
case the loans and mortgages of all such creditors, as well those who have 
not agreed as those who have agreed, shall he postponed to the loan granted 
by the Commissioners and to the said charge thereof, and to the security for 
the same. 

Nothing in any special Act (a), and no rule of law or custom, shall affect 
the priority given by this section, except so far as the special Act negative 
such priority in terms expressly referring to this Act. 

(a) The special Act includes any Act relating to any person having power to borrow 
from the Commissioners. See the Public Works Loans (Money) Act, 1876, s. 7, 
p. 4562. 

19 . Where a loan is granted by the Loan Commissioners on the security 
of a mortgage of any rate {whether with or without any other security) such 
rate from and after the date of the mortgage shall be charged with the pay- 
ment to the use of her Majesty of the loan with interest as in the mortgage 
mentioned. 

Where the loan has been granted to any borrower who appeared to the 
Commissioners to have power to levy and mortgage such rate and has been 
expended upon the work in respect of which or in or for the benefit of the 
locality in which such rate or any part thereof is levied, the mortgage of the 
rate for securing the repayment of the loan with interest shall he valid, and 
may be enforced in pursuance of this Act, notwithstanding any defect in the 
power or title of the borrower by whom the mortgage purports to be granted ; 
and in particular the Commissioners may, although such borrower was not 
legally constituted or is dissolved, or is otherwise incapable and always 
was incapable of making, levying, or mortgaging such rate, have the same 
power of making and levying and enforcing the making or levying the said 
rate for the purpose of repaying such loan and interest, and all other sums 
due under the mortgage, as if such borrower had been duly constituted, and 
was not dissolved, and bad had full power to make, levy, and mortgage such 
rate. 

20 . All securities for any loan granted by the Loan Commissioners in pur- 
suance of this Act may be given to the secretary of the Commissioners on 
their behalf. Every such security is in this Act referred to as a security given 
to the Commissioners. 

21 . Where a mortgage of property has been given to secure any loan 
granted by the Loan Commissioners, and default is made in TnaVing payment 
according to the terms of such mortgage, then at any time after such default 
and without any consent on the part of any person interested in the equily of 
redemption of the mortgaged property, the Commissioners, without prejudice 
to any other remedy, shall have power to do all or any of the following things ; 
namely, — 

(1) Take possession of the mortgaged property, or any part thereof; 

and 

(2) Grant any lease of the mortgaged properly, or any part thereof, for 
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sucii term and upon such reasonable conditions as they may think Section 21« 
expedient, and that either for a premium or rent, or both ; and 

(3) Sell or mortgage the mortgaged property or any part thereof. 

22i The Loan Commissioners, when authorised to take possession of any Powers of 
mortgaged property, may take possession either by themselves or by any 
person appointed by them (whether such person is interested in the mortgaged possession, 
property or not), and upon possession of any mortgaged property being so 
taken, — 

(1) All the estate, right, interest, powers, authorities, and privileges, of 

what nature or kind soever, which were at the time of the maldng 
of the mortgage or may for the time being be vested in or exerciseable 
by the mortgagor or any person claiming through or under the 
mortgagor, either in relation to the property or necessary for carrying 
on and managing the same, shall become vested in the secretary of 
the Commissioners ; and 

(2) The Commissioners may by themselves or any person appointed as 

aforesaid manage and carry on the property, and receive the revenue 
arising therefrom, or in any way receivable in respect thereof, or 
otherwise, in pursuance of the mortgage, and exercise all or any of 
the powers and authorities vested in the secretary by this Act ; and 

(S’) The Commissioners or their secretary or such person as aforesaid shall 
not be liable for the repairs or maintenance of the mortgaged property, 
but may apply any moneys received in respect thereof or raised 
from any rate towards such repairs or maintenance to such extent as 
the Commissioners may think expedient ; and 

(4) The Commissioners may, with the consent of the Treasury, advance 

out of moneys at their disposal under this Act sums for the com- 
pletion, repair, improvement, or security of the mortgaged property, 
and every such sum shall be deemed and shall be a loan secured 
on the property and repayable with the like interest (a) from the time 
of the advance, and by the like person, and shall have the like priority 
and be recoverable in the like manner as if it were part of the original 
loan secured by the said mortgage ; and 

(5) If the revenue received from or in respect of the property is insufficient 

to keep down the current expenses of working, maintaining, and repair- 
ing the same, together with the instalments of principal and the 
interest for the time being due on the mortgage, and no rate or no 
sufficient rate can be levied to meet the deficiency, the Commissioners 
may, with the consent of the Treasury, destroy or cause to be 
destroyed, or (i£ they sell the same) authorise the purchaser with the 
like consent to destroy the same, and sell or authorise the purchaser 
to sell the materials thereof and other the articles, goods, aiid effects 
belonging thereto, and neither the Commissioners, nor their secretary, 
nor the purchaser so authorised, nor his representatives, shall he 
liable in damages or otherwise to any person whomsoever for such 
destruction ; and the provisions of this Act with respect to the sale 
of any mortgaged property shall apply to any sale under this section ; 
and 

(6) Possession under this Act may he xehnquished at such time and in 

such manner and upon such terms and conditions as the Commissioners 
think fit, and upon such relinquishment all powers, authorities, and 
privileges which on the taking of possession become vested in the 
secretaxy of the Commissioners shah, so far as they are not reserved, 
revert to and become vested in the person in whom the same would 
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have been vested if possession had not been taken, but the Conamis- 
sioners may, if they think fit, on the relinquishment of possession, 
reserve any of the said powers, authorities, and privileges, with a 
view to the payment of any sum due to them : 

(7) Ever}^ such relinquishment of possession of any mortgaged property 
shall be without prejudice to the power of again taking possession 
thereof under the provisions of this Act. 

(a) Not less than 5 per cent. See the Public Works Loans Act, 1 881 , s. 7, post, p. 4621 . 

23* Where a loan made by the Commissioners is secured by the mortgage 
of a rate (whether with or without any other security), and the Commissioners 
might, if such loan were secured upon a mortgage of property, take possession 
of such property, the Commissioners may, without prejudice to any other 
remedy, by notice in writing served at the office or last known place of address 
of the mortgagor, or where from any cause the same cannot be so served by 
notice in writing published in the prescribed manner, declare their intention 
to exercise the powers conferred by this Act, and thereupon the Commissioners 
shall have and may exercise the same power as the mortgagor of making 
and levying the rate mortgaged, and for that purpose the Commissioners 
or their secretary with their concurrence may appoint an officer who, subject 
to the direction of the Commissioners, shall have and may exercise the same 
powers, authorities, and duties as if he had been appointed by the mortgagor. 

The Commissioners, in making an estimate of the rate to be levied for 
the purpose of paying any sum due, may add such sum as they think sufficient 
for defraying and may defray thereout all costs, charges, and expenses, 
including remuneration to any officer or other person employed, incurred by 
the Commissioners in the execution of their powers under this section or 
otherwise by reason of the default in payment. 

Any balance remaining in the hands of the Commissioners shall he paid 
by them to the mortgagor. 

The Commissioners may, by a like notice, declare their intention to relinquish 
the powers conferred by this section, and that either absolutely or with reserva- 
tions and conditions, and thereupon all such powers shall revest in the 
mortgagor, subject to the said reservations and conditions. 

24. When the Loan Commissioners have taken possession of any property 
under this Act, or exercised the powers conferred by this Act in relation 
to any rate, neither they nor their secretary, nor any person appointed by 
them in that behalf, shall be liable to account to any person interested in 
the equity of redemption in such property or rate for any moneys which, 
but for their wilful neglect or default, they or he might have received when 
so in possession or exercising such powers, or for any moneys other than those 
which have actually come to their or his hands. 

25. Where the Loan Commissioners have power to sell or mortgage, 
they shall have power to sell or mortgage either together or in parcels, by 
public auction or private contract, and subject to such conditions as to 
title or evidence of title or otherwise as the Commissioners may think 
proper. 

They may also buy in at any auction and rescind any contract for sale 
or mortg^e, and resell or remortgage, without being responsible for any 
loss occasioned thereby. 

Where a sale cannot be made in the ordinary way for a sum equal to 
the amount remaining due under the mortgage, the Loan Commissioners 
may, if they think fit, sell in such manner and subject to such conditions. 
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stipulations, and agreements as they may think expedient for the purpose Section 25 . 

of ensuring the completion or carrying on of the work comprised in such 

mortgage by the purchaser thereof, with a view to the public good or general 
benefit, or for any other purpose, notwithstanding such conditions, stipu- 
lations, and agreements may be prejudicial to the sale, or may not be bene- 
ficial to the persons interested in the equity of redemption in the 
property. 

The Loan Co mmis sioners may for the purpose of any sale or mortgage 
execute all such agreements, conveyances, and instruments as they mav 
think fit. 

26. Every sale or mortgage made by the Commissioners or their secretary, Purchaser not 

and purporting to be made in pursuance of tlus Act, stall, so far as regards the vaMul 
tte interest of tte purchaser and mortgagee, be deemed to be valid, and the cf 

purchaser or mortgagee shall not be bound to see or inquire whether the sale money. 

or mortgage is authorised, nor in the case of a mortgage whether the money 
raised is required to be raised, nor as to the necessity or expediency of or 
authority for making the conditions, stipulations, or agreements subject to 
which the sale or mortgage was made, nor otherwise as to the propriety or 
regularity of such sale or mortgage, nor be affected by express notice as to 
any matters into which he is not bound to see or inquire. 

The receipt in writing of the Bank of England, or one of their cashiers 
or other proper officer for the purpose of the Bank of England, or other 
prescribed receipt, shall be a full discharge for the money paid on the sale 
or mortgage, and the person paying the same shall not be bound to see to the 
application of such money, or be liable or in any maimer accountable for 
the misapplication or non-application thereof. 

27. Any lease, mortgage, conveyance (a), or other disposition made by Terms of 
the secretary of the Commissioners under this Act of any mortgaged property mortglgl.' 
may be in the prescribed form, and shall convey to the person in whose favour 

such lease, mortgage, conveyance, or other disposition is made, and according 
to the terms thereof, all or any part of the estate, right, interest, powers, 
authorities, and privileges, which under the mortgage and this Act are 
vested in or capable of being exercised by the Loan Commissioners, or their 
secretary, either before or after possession taken, and the same shall there 
upon be vested in and may be exercised and put in force by such person 
accordingly. 

Nothing in this Act shall operate to invalidate or affect the rights of any 
person entitled bona fide to any debt, estate, or interest, having priority 
over or ranking pari passu with the loan granted by the Commissioners, 
or the security for such loan, or the rights of any lessee under any lease 
made either prior to such security or with the concurrence of the Commis- 
sioners. 

(a) See the definition of a conveyance in s, 61, p. 4659. 

28. Any money arising from the taking possession, lease, sale, mortgage, Appiicat ^^ 
or other disposition under this Act by or under the direction of the Ixoan 
Commissioners of any mortgaged property shall be applied first in discharge 

of all costs, charges, and expenses incurred by or under the direction of the by Com- 
Commissioners in respect thereof, or otherwise by reason of the default in 
nayment, and secondly in discharge of the whole of the principal of the loan 
secured by the mortgage and for the time being impaid (notwithstanding that 
the same or any instalment thereof may not have become actually due), and 
in discharge of all interest accrued due on such principal, and of ail other 
sums (if any) due under the mortgage. 
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Section 28. The surplus (if any) of such money either shall be paid to the mortgagor or 

other person or persons entitled thereto, or, if the Commissioners think fit, 

shall be paid by the secretar)’ of the Commissioners into the Court of Chancery 
in England in bke manner as if he were a trustee of such money for the persons 
entitled thereto, and the court may make such orders for the payment and 
distribution of such money to or among those persons as may from time to 
time seem to the court just. 

Payment of loan 29* The Loan Commissioners may, if they think fit, at any time accept 
of* payment of the whole or any part of the principal and interest of any loan 
OT°^rt^o?foan other moneys secured by any mortgage under this Act before the time 
when the same is due, and may release or convey the mortgaged property 
or rate to the person paying the same or as he may direct, upon such terms 
and conditions and in such manner and form as the Commissioners may think 
expedient. 

The person in whose favour any conveyance of the mortgaged property 
or rate under this section is made shall, subject to any limitations inserted 
therein, be entitled to the like priorities, powers, and authorities as the 
Commissioners or their secretary were entitled to, either subject to or with 
priority over or concurrently with any priorities, powers, and authorities 
reserved to the Commissioners by the conveyance. 

The Commissioners shall have full power to enter into and concur in all 
such arrangements as they may deem expedient for the purposes of carrying 
into effect a release or conveyance under this section. 

30. Upon all money due under a mortgage under this Act being fully paid 
the Commissioners shall, when required, give in the prescribed manner to 
the person liable to the payment thereof a receipt in writing for the same, 
and such further sufldcient discharge (if any) as may seem to the Commis- 
sioners to be necessary, and upon such receipt being given the mortgaged 
rate shall be released from the charge and the mortgaged property, or the 
part thereof not sold or disposed of under this Act, shall (unless the Com- 
naissioners, on the request and at the expense of the person paying the said 
money, make any other disposition thereof), revest in the person who would 
have been entitled thereto if the mortgage had not been made, subject never- 
theless to any lease, mortgage, or other act previously made or done by or 
under the direction of the Commissioners. 

31. Where an individual liable to pay as principal or surety the principal 
or interest of any loan under this Act becomes bankrupt or insolvent, or 
enters into any composition or arrangement with his creditors, or has his 
affairs liquidated by arrangement, or takes the benefit of, or becomes subject 
to the provisions of any Act passed for the relief of persons in debt, or for 
enabling the property of such persons to he distributed among their creditors, 
or where any company liable to pay as principal or siue'fy the principal or 
interest of any loan under this Act becomes bankrupt or is wound up, 
the whole of such loan shall become due immediately, notwithstanding 
that the date for the payment thereof or part thereof has not arrived, unless 
in the case of a surety the Commissioners think fit to accept some other 
'surety. 

32. Every security given under this Act may be in such form as may be 
prescribed (a), and the fact of the secretary of the Loan Commissioners being 
a party thereto shall be conclusive evidence that the same is in the prescribed 
form, and every such security shaD be valid and effectual to pass all the 
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estate, right, and interest purporting to be passed thereunder by the parties Section 32. 
executing the same, subject to the provisions of this Act (b). 

(а) See the definition in s. 51, posff p. 4559. 

(б) By s. 205 of the L. G. A., 1933, attie, p. 1041, mortgages, in the case of loans by the 
Public Works Loan Commissioners, are to be in the form prescribed by the Public Works 
Loans Acts, 1875 to 1882, and not in that prescribed bv the Regulations of 1934 (see ante, 
p. 1041). 

33o Every sura payable under any security made in pursuance of this Recovery of 
Act shall be made payable to the use of her Majesty, and may be recovered pe?soSi 
as a specialty debt due to the Grown, in like manner as if the security had security, 
been made in the form provided by the Act of the thirty-third year of the 
reign of Henry the Eighth, chapter thirty-nine ; but no person shall be 
liable for any larger sum than that which he is expressed to be bound to 
pay. 

Every sum payable in respect of a loan granted by the Loan Commissioners 
(either before or after the passing of this Act) or under the security for such 
loan, shall be compounded for or released only under the authority of Parlia- 
ment in each case (a). 

The Loan Commissioners may issue a warrant to the proper officer forth- 
with to enforce payment of such debt to the Crown as aforesaid, and if 
necessary to enter satisfaction therefor, and shall have the control over any 
proceedings taken to enforce such debt, and such proceedings shall not be 
discontinued, quashed, or abated without the written authority of the Loan 
Commissioners. 

The Court of Exchequer, or other competent court, or any judge thereof, 
may, upon the production of the said warrant, direct an immediate writ of 
extent, or of diem clausit extremum, to issue without any writ of scire facias 
or any affidavit or other proof of the cause of the proceeding. 

Nothing in this Act shall render it the duty of the Loan Commissioners 
to issue such warrant or to register such writ or debt, unless they are of 
opinion that it is necessary for the purpose of securing the payment of the 
debt, or that otherwise under the particular circumstances it is expedient so 
to do. 

(a) The Commissioners may reduce the interest on any loan made before this Act to any 
rate not less than 4 per cent., but this provision is not to take away or abridge the power of 
the Commissioners to reduce the interest on any loan under the P. H. A., 1875, s, 243 
(13 Halsbury’s Statutes 726 ; now replaced by the P. H. A., 1936, a. 311, anfCj p. 659). 

See the Public Works Loans (Money) Act, 1876, s. 6, post, p. 4562. 

34 . The expiration of the period within which a loan under this Act is Recovery of 
made repayable (whether such period is the full period allowed by this or 
the special Act or a shorter period) shall not in any way affect any power of of term for 
the Loan Commissioners of recovering or enforcing payment of any sum due 
in respect of such loan (a). 

fa) This provision appears to meet a difficulty such as occurred in JR, v. Wigan, ante* 
p. 1033. 


SUTPLEMENTAL pROVISrONS AS TO LOANS AND SECURITIES. 

35 . Where the Commissioners grant a loan in aid of any work which is Security fm 
either partly completed or not commenced, they may, by a bond to her 
Majesty or otherwise, take such security for the application of the loan to 
the work, and for the due completion of the work (including the raising of 
sufficient funds for that purpose), as they may think sufficient for securing 
thO' interest to the public. 
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36 , Where the Loan Gommissioners advance any loan for any purpose on 
the security of a rate, it shall he the duty of the Local Government Board to 
satisfy themselves that the loan is applied to such purpose ; they may from 
time to time make such examination as they may think necessary with a view 
to ascertain that such loan has been so applied. 

The Local Government Board may appoint any officer to conduct on their 
behalf any examination under this section, and such officer shall have the same 
powers to require the attendance of persons and the production of accounts 
and other documents, so far as such attendance or production is required for 
the purpose of such examination, as an inspector of the Local Government 
Board has under the Acts relating to the relief of the poor (a), 

(a) This section is amended by the Public Works Loans Act, 1878, s. 4 (giving power 
to the Commissioners to enforce the proper application of the loans by ma^amus), fost, 
p. 4602, and by the Public Works Loans Act, 1881, ss. 8, 9 (giving power to make and 
enforce orders as to expenses of inquiries into the application of loans and providing for 
the application of unapplied balances), post, P* 4621. Por the powers of a poor law 
inspector, see the Poor Law Act, 1930, s. 160 (12 Halshury’s Statutes 1045). 

37 , The Treasury may, on the recommendation of the Loan Commissioners, 
postpone for any time not exceeding five years the payment of the instalments 
of principal and interest, ox either,- due or to become due in respect of a loan 
granted by the Commissioners for the purpose of any work, and that upon 
such terms and conditions for the completion and improvement of such work, 
and the ultimate payment of such principal and interest, as the Treasury 
may on the said recommendation authorise. 

38 . The Loan Commissioners may, subject to the prescribed regulations 
if under the circumstaHces of the case they think fit, accept any security in 
lieu of any security previously given to them, or of any part of such security, 
and that subject to such terms and conditions as they direct ; so, however, 
that the substituted security shall be of the character which the Commissioners 
might take if the loan were originally granted at the time of such substitution, 
and that no change of security imder this section shall extend the period for 
the repayment of the loan. 

39 . The Loan Commissioners may concur in any lease, conveyance, release, 
or other disposition of any property mortgaged under this Act, or any part 
thereof, and in the arrangements relative thereto, upon sudh terms and 
conditions as they may think fit, and either with or without consideration, 
so that in their opinion the payment, with intefrest, of the loan charged 
on the mortgaged property is sufficiently secured or is not thereby made less 
secure. 


Special Provisions as to Borrowers. 

40 . The justices for any county, or any riding, division, parts, or liberty 
of a county, in general or quarter sessions assembled, may (if they resolve 
by a majority of not less than five justices so to do) borrow money from 
the Loan Commissioners for the purpose of building, rebuilding, enlarging, 
repairing, improving, and fitting up any police station and justices room, 
and offices connected therewith, or any of such purposes, and may levy a 
rate or any increase of a county rate for the purpose of pa ying the principal 
and interest of such loan, and may mortgage such rate or the county rate to 
the Loan Commissioners in accordance with this Act (a). 

The council of any borough naay borrow money from the Loan Commis- 
sioners for the purpose of building, rebuilding, enlarging, repairing, improving. 
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and fitting up any police station and justices room, and offices connected Section 40. 

therewith, or any of such purposes, and may levy a rate or an increase of the 

borough rate for the purpose of paying the principal and interest of such loan, 
and may mortgage such rate or the borough rate to the Loan Commissioners 
in accordance with this x4.ct (6). 

The said justices and council respectively (6) shall have power to give 
the mortgage in such manner and form as the Loan Commissioners may 
direct. 

(а) County loans are now raised by the county council under Part IX. of the L. G. A., 

1933, ante, p. 1023, and securities for loans previously raised by the justices were discharged 
by the county council under s. 122 (1) of the L. G. A., 1888. 

(б) This paragraph and the words “ and council respectively,"’ are repealed as to 
boroughs within the Municipal Corporations Act, 1882 (see Sched. I., Part 2, of that Act ; 

10 Halsbury’s Statutes 659, now repealed), because other provision was made, which is 
now Part IX. of the L. G. A., 1933. 


Miscellaneous. 

41 . The Loan Commissioners may from time to time make regulations Uegoiations 
for carrying into efiect this Act, and in particular with respect to the quorum slonerfc^.^* 
and proceedings of the Commissioners and the authentication of documents 
made or issued or directions given or acts done by them, and with respect to 
loans under this Act and application therefor, and annual and quarterly 
statements of the amounts required to be borrowed, and the information to 
be given and conditions to be complied with by the applicants, and with 
respect to the forms to be used, including the forms of the securities, and with 
respect to any fees or sums to be paid by the applicants or by other persons 
dealing with such Com m issioners, and with respect to the relations between 
such Commissioners and the ITational Debt Commissioners and the Bank of 
England. 

Every such regulation shall be submitted for the approval of the Treasury, 
and as approved by them with such modifications and additions as they 
think fit, shall be published in the London Gazette, and when so published 
shall have effect as if it was enacted in this Act. 

Every such regulation shall be laid before both Houses of Parliament as 
soon as may be after the making thereof if Parliament be then sitting, or if 
Parliament be not then sitting, within one month after the then next meeting 
of Parliament. Every regulation, purporting to be made in pursuance of 
this section, shall after the expiration of six months after its publication in 
the London Gazette be deemed to have been duly made and to have been 
within the powers of this Act. 

Eegulations made under this section may be from time to time rescinded, 
altered, and added to in like manner as the original regulations. 

(a) Regulations have been made under this section, and will be found set out, mie, 
p. 3186. 

' 42 . {Payiamit of /ees and other sums into the Exchequer] (a). 

(a) Repealed hy S. L. R. A„ 1883 (18 Halsbury’s Statutes 986). 

43 . The Loan Commissioners shall keep at the Bank of England such Accoimfs. 
account, and under such title as the Ti^aaury may from time to time direct, 
and every such account shall be deemed to be a public account. 

‘ Such accounts as the Treasury may from time to time direct of all moneys 
issued from or payable to the Consolidated Fund in pursuance of this Act 
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during every financial year, and of all transactions under this Act during that 
year, including all sums due for the time being from any person in respect of 
any loan granted by the Loan Commissioners either before or after the 
passing of this Act, shall be kept by the National Debt Commissioners and 
the Loan Commissioners respectively, and such other persons (if any), and he 
audited by the Comptroller and Auditor-General in such manner as the 
Treasury may from time to time direct. 

44. Any person who, . . . (flj) for the purpose of obtaining a loan under this 
Act, wilfully gives information to such Commissioners which is false in any 
material particular, shall be guilty of perjury. 

(a) Some words here repealed by the Perjury Act, 1911 (4 Halsbury’s Statutes 772). 

45. The warrant of the Treasury issued under the authority of this Act 
shall be a sufidcient authority to the Bank of England for doing the things 
thereby directed to be done for the purposes of this Act, and copies of any 
such warrant relating to the borrowing of money shall be laid before both 
Houses of Parliament, within one month of the date thereof, if Parliament 
be then sitting, and if not within one month after the then next meeting of 
Parliament* 

46. The receipt in writing of the Bank of England, or one of their cashiers 
or other the proper officer for the purpose of the Bank of England, and any 
other prescribed receipt for any money paid in discharge of the principal 
or interest of any loan granted under this Act, or of any sum due uhder any 
securiiy made under this Act or otherwise payable to or by the direction of 
the Loan Commissioners or their secretary, shall be a complete discharge to 
the person paying the same. 

47. Notices, directions, orders, and documents required by this Act, or 
by any regulation made under this Act, to be served or sent may, unless 
otherwise expressly provided, be served and sent by post, and, imtil the 
contrary is proved, shall be deemed to have been served and received respec- 
tively at the time when the letter containing the same would be delivered 
in the ordinary course of post; and in proving such service or sending it 
shall be sufficient to prove that the letter containing the notice, direction, 
order, or document was prepaid, and properly addressed, and put into the 
post. 

48. Notices, and documents required by this Act, or by any regulation 
made under this Act, to be served on the Loan Commissioners, may be so 
served by serving the same on their secretary, or by sending the same 
addressed to or delivering the same at the office of the Commissioners. 

Notices and documents required for the purposes of this Act or of any 
regulation made thereunder, to be served by or on the Loan Commissioners, 
or to be made or issued by the Loan Commissioners, shall be in writing or in 
print, or partly in writing and partly in print. 

49. The Schedules to this Act shall be construed and have effect as part of 
this Act. 


Appncafcion of ^ Except so far as a special Act, by express reference to some part of 
Act, alters that part, every loan made by the Loan Commissioners shall, 
Aofes, notwithstanding any provision in such special Act and any rule of law 
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or custom, be made in accordance with and under the powers of this Act, Section 50. 

and be repayable in manner provided by this Act, and by the security for 

the same granted under this Act ; and every such loan, together with the 
security for the same, shall have the priority and be subject to the powers, 
authorities, and remedies mentioned in this Act; and although made in 
pursuance of a special Act, shall be deemed for all purposes to be a loan under 
this Act. 

(a) As to the meaning of this term, see s. 18, note (a), ante, p. 4550. 

51. In this Act, if not inconsistent with the context — Definitions. 

The expression “ person ’’ includes a body of persons, whether corporate 

or unincorporate [a) : 

The expression “ financial year means the year ending the thirty-first 
day of March : 

The expression prescribed ” means prescribed by the regulations made 
under this Act with the approval of the Treasury : 

The expression special Act means any Act passed before the passing 
of this Act which authorises the Loan Commissioners to lend money for 
the purposes of any work mentioned in the First Schedule to this Act 
and any Act passed after the passing of this Act, which authorises the 
Loan Commissioners to lend money for any purpose (b) : 

The expression security ’’ includes a mortgage ; 

The expression “ mortgage ’’ includes a charge and any instrument in the 
nature of a mortgage or charge, and in Scotland any heritable security : 

The expression ‘‘ conveyance includes any grant, assignment, transfer, 
or other disposition or assurance ; and the expression convey ’’ shall 
be construed accordingly : 

The expression ** rate means a rate, cess, or assessment the proceeds 
of which are applicable to public local purposes and leviable on the 
basis of a valuation of property, and includes any sum which, though 
obtained in the first instance by a precept, certificate, or other instru- 
ment requiring payment from some authority or officer, is or can be 
ultimately raised out of a rate, as before deffiied, and the making and 
levying of a rate includes the issue and enforcement of any such precept, 
certificate, or instrument as aforesaid, and expressions relating to the 
making and levy of a rate shall be construed accordingly : 

Any toll, due, rent, imposition, and other sum not being a rate as above 
defined shall be deemed to be property for the purposes of this Act. 

All references to a mortgagor or borrower shall, if need be, be deemed to 
include a reference to the successors heirs executors administrators and 
assigns of, or other persons claiming through ox under such mortgagor or 
borrower. 

(а) Definitions of “ the Treasury,” “ Natioixal Debt Commissioners,” and ” Bank of 
England,” are here repealed by the S. L. R. (iTo. 2) A., 1893 (18 Halsbury’s Statutes 1014), 
tbeir places being now supplied by the definitions enacted by the Interpretation Act, 1889, 
s. 12 (op. cit. 994). 

(б) See note (a) to s. 18, ante, p, 4550. 

Temporary Provisions and Repeal. 

52. [First co7nmissioners] (a). 

(a) Repealed by the S. L. R. A., 1883 (op. cit. 986). 

53. [Fxisting officers of commisskm&rs'l (a), 

(a) Repealed by the S. L. R. (No. 2) A, 1893. 
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The Public Woeks Loans Act, 1875. 

54 . [Sending of statements, etc., lefore commencement of Act] {a). 

{a) Repealed by the S. L. R. A., 1883. 

55 . A reference in any Act to any enactment hereby repealed, or to the 
commissioners for the execution of any Act hereby repealed, shall, so far as 
is consistent with the tenor thereof, be deemed to refer to the corresponding 
enactment in this Act and to the Public Works Loan Commissioners under 
this Act. 

56 . Save as otherwise provided by this Act this Act shall apply only to 
loans granted and securities made after the commencement of this Act. 

The Loan Commissioners shall have the same power of making further 
advances on any mortgages made before the commencement of this Act and 
intended to secure more than the sum which has actually been advanced 
thereon as they would have had under the Acts repealed by this Act if they 
had not been repealed, but such advances shall be made out of money issued 
under this Act. 

The Loan Commissioners, on granting any new loan to persons by whom 
a loan granted before the commencement of this Act is still owing, may make 
it a condition of the grant of such new loan that the old loan shall be deemed 
to have been granted in pursuance of this Act, and on such condition being 
accepted the old loan shall be deemed to be a loan under this Act. 

For the purpose of any loans granted and securities made before the com- 
mencement of this Act, the Loan Commissioners under this Act and their 
secretary and other officers for the time being shall be deemed to be the 
same commissioners, secretary, and officers as the commissioners, secretary, 
and officers xmder the Acts in pursuance of which such loan was granted and 
securities made; and all securities and documents relating to such com- 
missionersv secretary and officers shall be construed accordingly. 

57 . (a) . . . so much of any . . . enactment as authorises any loan by 
the Public Works Loan Connnissioners for the purpose of any work other 
than a work mentioned in the First Schedule to this Act, or as is otherwise 
inconsistent with this Act, is hereby repealed . . . 

Provided that — 

(1) The repeal of an enactment by this Act shall not affect — 

(b) Any power to make or levy rates, or any other power capable of 
being exercised for the purpose of enabling or compelling the 
repayment of any money due on account of any loan granted by 
the Public Works Loan Commissioners before the commencement 
of this Act, whether the same or any part thereof has been actually 
advanced before or after such commencement. 

(a) This section is printed with the omission of parts repealed by the S. L. R. (No. 2) A., 
1893 (18 Halsbury’s Statutes 1014), and the S. L. R. A., 1883 {op. cit. 986). 


SCHEDULES. 

FIRST SCHEDULE (a). 

WOEKS BOR THE PURPOSE OR WHICH THE COMMISSIONERS MAY LEND MONEY. 

Baths and washhouses provided by local authorities. 

Burial grounds provided by burial boards . . , 

Conservation or improvement of rivers or main drainage (6). 

Dooka 
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Harbours and piers, and any work for which the Public Works Loan Commis- 
sioners are authorised to lend by section 3 of the Harbours and Passing Tolls, etc. 
Act, 1861. 

Improvement of towns. 

Labourers dwellings. 

Lighthouses, floating and other lights for the guidance of ships, buoys, and 
beacons. 

Lunatic asylums of any county or borough in Great Britain . . . 

Police stations and justices rooms of any county or borov^h in Great Britain, 
and the offices connected therewith . . . 


Schedules. 

24 & 25 Viet- 
c. 47. 


Prisons. 

Public libraries and museums. 


Any school house or work for which a school board is authorised to borrow under 
the Elementary Education Acts, 1870 and 1873, or any Act amending the same ... 33 & 34 Viet. 
Waterworks established or carried on by a sanitary or other local authority. 36^*37 Vict 
Workhouses or poorhouses, and any work for which guardians of the poor ... c. 86 . ^ * 

are authorised to borrow under the general Acts relating to the relief of the poor. 

Any work for which a sanitary authority are authorised to borrow under tho 
Public Health Act, 1875. 3 g ^ 39 vict. 

c. 55. 


Any work for which the Commissioners are authorised to lend by any Act passed 
after the passing of this Act (c). 

(а) Parts of this Schedule relating to Scotland only are omitted. 

( б ) This includes works of underground drainage. See the Public Works Loans Act, 
1894, s. 3, ptwi, p. 4929. 

(c) See, for example, the Public Works Loans Act, 1896, s. 2, post, p. 4940 ; the Small 
Dwellings Acquisition Act, 1899, s, 9 (7), ante, p. 1805 ; the Public Works Loans Act, 
1908, s. 6 (puiposes of the Territorial and Reserve Forces ; 12 Halsbury’s Statutes 302) ; 
the Housing Act, 1936, s. 123, ante, p. 1727 ; the Public Health Act, 1936, s. 311, ante, 
p. 659. 


SECOND SCHEDULE. 


[Sect. 4.3 


Foem of Declaeation. 

I, A. B., do hereby declare that according to the best of my judgment I wil^ 
faithfully and impartially execute the powers and duties of a Public Works Loan 
Commissioner according to law (a). 

(a) The Third Schedule was repealed by the S. L. R. (No. 2 ) A., 1893. 

IK :|c ♦ ♦ * ♦ 
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Section 1. 

THE PUBLIC WOEKS LOANS (MONEY) ACT, 1876. 

(39 & 40 ViCT. c. 31) (a). 

An Act to graTit Momy for ike j>UTj>ose of Loans ly the Public Worhs Loan 
Commissioners^ and to amend the Public Worhs Loans Act^ 1875. 

[24th July, 1876.] 

Peelbunary. 

Short title. L This Act may be cited as the Public Works Loans (Money) Act, 1876. 

(a) The preamhle to this Act was repealed by the S. L. It. A., 1894, and by s. 4 of that 
Act (18 Halsbtiry’s Statutes 1020) it was enacted that in any revised edition of the Statutes 
published by authority, the clause of enactment may be omitted. It is accordingly 
omitted here and in every subsequent Act in this work. 

As to the subject of thlisi Act, see also the Acts mentioned in note {a) to the Public 
Works Loans Act, 1876, aTUCt p. 4544. 

2. [C(y)7inienc&ment of Act] {a), 

{a) Sections 2, 4, 5, and parts of ss. 6 and 7, here omitted, were repealed by the S. L. R. A., 
1894 (op. ciL 1019). In s. 6, certain words relating to Scotland only are also omitted. 

3, [Issue of money for loans] (a). 

(a) This section was repealed by the S. L. It. A., 1883 (op. cit. 986). 


Amendment to Public Works LoanvS Act, 1875. 

4. [Applicaiioti of Public Works Loans Act, 1875, s. 56, ante, p. 4560] (a). 

(a) See note {a) to s. 2, supra. 

5. [Removal of doubt as to Harbour of Colombo Loan Act, 1874] [a). 

(a) See noter («) to s. 2, supra. 

Explanation of ^ • • • Nothing in the Public Works Loans Act, 1875, shall be 

^89 ^ away or abridge the power of the Loan Commissioners 

r^nkion of under section two hundred and forty-three of the Public Health Act, 1875, 
... to reduce, if they think fit, any interest payable on any such loan 
authorities. to a local authority as is in those sections mentioned, 

(a) See note (a) to s. 2, supra. 

Explanation 7 (a), . . . Sections eighteen and fifty of the Public Works Loans 
^ 1S75 (&), shall be construed as if special Act ” in those sections included 

C.89. any Act relating to any person having power to borrow money from the 

Public Works Loan Commissioners. 

(a) See note (a) to s. 2, supra. 

(b) See the sections refeired to, ante, pp, 4549, 4558. 

8. [Issue for adjitstment of accounts prior to 1st April, 1876] (a). 

(a) This section was repealed by the S. L. R. A., 1883. 
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The Commons Act, 1876. 

THE COMMONS ACT, 1876. 

(39 & 40 ViCT. c. 56) (a). 

A7i Act for facilitating the Regulation awt Improvement of Commons, and 
for ame'^ing the Acts relating to the Inclosure of Commons, 

[llth August, 1876.] 

1, Tliis Act may be cited for all purposes as tbe Commons Act, 1876. Short title. 

(a) The preamble to this Act reciting the Inclosure Acts, 1845 to 1868 (2 Halsbiny’s 
Statutes 443, 575), was repealed by the S. L. R. A., 1894 (18 Halsbury’s Statutes 1019). 

The powers and duties of the Inclosure Commissioners were by the Settled Land Act, 

1882, s. 48, transferred to the Land Commissioners, and by the Board of Agriculture Act[ 

1889, s. 2 (3 Halsbury’s Statutes 401), the powers and duties of the latter were transferred 
to the Board of Agricultime, now the Minister of Agriculture and fisheries (see Ministry 
of Agriculture and Fisheries Act, 1919 ; op. cit. 451). Throughout this Act, therefore, it 
is necessary to substitute the Minister of Agriculture and Fisheries for the Inclosme 
Commissioners. 

This Act confers on urban sanitary authorities important powers and duties with respect 
to suburban commons, which are extended to rural district councils in certain cases under 
a. 26 (2) of the L. G. A., 1894, post, p. 4908. See also the Commons Act, 1899, post, p. 4982, 
and reference should be made to the Law of Property Act, 1925, ss. 193 and 194, post, 

Vol. V. 


PAET I. 

Law as to the Regulation and Inclosure of Commons. 

Applications in relation to Commons, 

2. The Inclosure Commissioners {a) may entertain an application made Alternative 

in manner in this Act mentioned for a Provisional Order — Sder^Sr^ 

(1) For the regulation of a common ; or toSosme^o^ 

(2) For the inclosure of a common or parts of a common. commons. 

Further, an application may be made as respects the same common for 

the regulation of part of such common, specifying the part to he regulated, 
and for the inclosure of the residue, and in such case the application shall 
be dealt with as respects such parts as if they were separate commons, with 
this exception, that the boundaries as proposed in the application of the 
part to be regulated and the part to be inclosed may be modified by the 
Provisional Order. 

The Commissioners shall not proceed to carry any application under this 
Act iato efEect until it is made to appear to them that the persons maTHug 
the application represent at least one-third in value (6) of such interests 
in the common as are proposed to be afiected by the Provisional Order. 

(a) Now the Minister of Agriculture and Fisheries. Seeiiote(a)tos. 1, sttpra. The consent 
of the Minister is also necessary to an inclosure or approvement under the Statute of Merton 
and the Statute of Westminster the Second, or either of such statutes. See the Law of 
Cfommons Amendment Act, 1893, s. 1 (2 Halsbury*s Statutes 606). Nothing in the Copy- 
hold Act, 1894, authorises a lord to enclose any common or waste land (s, 95 ; 3 Halsbuiy’s 
Statutes 629). 

A much less cumbrous and expensive method than that afforded by this Act of providing 
for the regulation of a common is now given by the Commons Act, 1899, post, p* 4982. 

See 8. 194 of the Law of Property Act, 1925, VoL Y.,po8t, for a restriction on the inclosure 
of commons. 

(h) As to the method of arriving at the value, see Hunter on Open Spaces, 2nd ed., 
pp. 136 — 138. 

3. A Provisional Order for the regulation of a common may provide, ** Regulation 
generally or otherwise, for the adjustment of rights in respect of such common, ^ciuto^ ” 
and for the improvement of such common, or for either of such purposes, 

or for any of the things by this Act comprised under the expression adjust- hn^veiSnt. 
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ment of rights ” or “ improvement of a common/^ or may state that all 
or any of such subjects are to be provided for in the proceedings subsequent 
bo the confirmation of the Provisional Order by Parliament. 

4. The adjustment of rights (a) in respect of a common comprises for the 
purposes of this Act all or any of the following things : 

(1) As respects rights of common of pasture in a common, being waste 

land of a manor, — ^the determination of the persons by whom, the 
stock by which, and the times at which such common of pasture 
is to be exercised (b ) ; 

(2) As respects rights of common of turbary, or taking of estovers (a), or 

taking gravel, stone (c), or otherwise interfering with the soil of the 
common, being waste land of a manor, — ^the determination of the 
persons by whom, and the mode and place or places in which, and 
the times at which such rights are to be exercised, also on com- 
pensation made to any person aggrieved, either by grant of ^ right 
of equal value, or with his consent in writing, in mon''^^^:^he 
restriction modification or abolition of all or any of such 
w'hich may permanently injure the common ((Z) ; 

(S) As respects rights of common in land which is not waste land of a 
manor, — the stinting or other determination of such rights, and 
the persons by whom, and the mode in which, and the times at 
which such rights are to be exercised, as also on compensation made' 
to any person aggrieved, either by grant of a right of equal value, 
or with his consent in writing, in money, — ^the restriction modification 
or abolition of ail or any of such rights which may be injurious to 
the general body of the commoners or to the proper cultivation of 
the land ; 

(4) As respects any common whether it is or is not waste land of a manor, — 

the determination of the rights and obligations of the lord of the 
manor, severalty owners or other person or persons entitled to the soil 
of such common, as also on compensation made to any person 
aggrieved, either by grant of a right of equal value, or with his consent 
in writing, in money, — ^the restriction modification or abolition of all or 
any of such rights, and in particular in the case of severalty owners of 
all or any of such rights which may be injurious to the general body 
of the severalty owners or to the proper cultivation of the land ; 
and 

(5) Generally as respects any common, whether it is or is not waste land 

of a manor, — ^the determination of any rights and settlement of any 
disputes relating to boundaries, rights in the soil or in the produce 
of the soil, or otherwise, whether arising between the commoners 
themselves, or between the commoners in relation to the lords of the 
manors, severalty owners, or other person or persons entitled to 
the soil of the common, which, settlement may be conducive to the 
interests of all or any class of persons interested in the common, 

(a) The destruction of an ancient house to which rights of common were appurtenant 
does not necessarily operate as an abandonment of 3iose rights (Att.~Qen. v. 

[1911] 2 K. B. 888 ; II Digest 16, 175). 

(5) As to commonable animals straying from unenclosed common land into an adjacent 
close and the obligation to provide fences on the part of the owner of such close, see 
Coaker v. WiUcochs, [1911] 2 K. B. 124 ; 7 Digest 295, 209. See also Hclgate v, Bleazard 
[1917] 1 K. B. 443 ; 33 T. L. B. 116 ; 2 Digest 225, 178. 

(c) See Malvern Hill Cmservaiors v. WUlmore (1909), 73 J. P, 329 ; 100 L. T. 841 
11 Digest 42, $78. 
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(i) Where under an Inclosure Act, 1802, s. 13, part of a waste was allotted to the lord Note tO 
in trast for the cottagers as a turf common, and subsequently a railway company took 30(>tioil 4 
part of this turf co mm on, it was held that the lord was entitled to so much of the fund in 
court as represented the value of the soil {Att.~Gen. v. AleyricJc, [18931 A. C. 1 : 75 J. P. 

212; 11 Digest 29, 

5. The improvement of a common comprises for the purposes of this Act Expiauatiou of 

all or any of the following things ; that is to say, improvement. 

(1) _ The draining, manuring, or levelling the common ; and 

(2) The planting trees on parts of such common, or in any other way 

improving or adding to the beauty of the common ; and 

(3) The making or causing to be made byelaws [a) and regulations for 

the prevention of or protection from nuisances or for keeping order 
on the common ; and 

(4) The general management of such common ; 

(5) The appointment from time to time of conservators of the common 

for the purposes aforesaid. 

(fl) See ss. 16, 17, ^ost, p. 4574. 

6. A Provisional Order for the inclosure of a common means a Provisional MeaDingof 

Order for inclosing the common, as provided by the Inclosure Acts, 1845 to orde/fS?^ 
1868, as amended by this Act. inciosure. 

7. In any Provisional Order in relation to a common, the Inclosure Com- Provisions for 
missioners {a) shall, in considering the expediency of the application, take 

into consideration (6) the question whether such application will be for the 
benefit of the neighbourhood (o), and shall, with a view to such benefit, insert 
in any such Order such of the following terms and conditions (in tlds Act 
referred co as statutory provisions for the benefit of the neighbourhood {d) ) 
as are applicable to the case ; that is to say. 

(1) That free access is to be secured to any particular points of view ; 

and 

(2) That particular trees or objects of historical interest are to be pre- 

seryed ; and 

(3) That there is to be reserved, where a recreation ground is not set out, 

a privilege of playing games or of enjoying other species of recreation 
at such times in such manner and on such parts of the common 
as may be thought suitable, care being taken to cause the least 
possible injury to the persons interested in the common (e) ; and 

(4) That carriage roads, bridle paths, and footpaths over such common are 

to be set out in such directions as may appear most commodious ; 
and 

(5) That any other specified thing is to.be done which may be thought 

equitable and expedient, regard being had to the benefit of the 
neighbourhood. 

(a) Now the Minister of Agriculture and Pisheries. See note (a) to s. 1, anle, p. 4563. 

(5) The Minister of AgriciSture and Pisheries is required to have regard to the same 
considerations in giving his consent to an inclosure or approvement undecr the Statute of 
Merton and the Statute of Westminster the Second, or either of those statutes (The liaw 
of Commons Amendment Act, 1893, s. 3 ; 2 Halsbury’s Statutes 606), 

(c) This expression by the preamble to the Act was explained to include “ the health, 
comfort, and convenience of the inhabitants of any cities, towns, villages, or populous 
plac^ in or near any parish in which the land proposed to be inclosed or any part thereof 
might be situate.” See s. 193 of the Law of Property Act, 1925, and the Access to 
Mountains Act, 1939 ; Vol. V. and 32 Halsbury’s Statutes 511, for rights which are 
available to the public over waste lands, commons, mountains and moorlands. 

(d) Any of these statutory provisions for the benefit of the neighbourhood may be 

TJBL, — ^VOL. IV. 2 H 
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Note to included in a scheme made by an urban or rural district council under the Commons Act, 
Section 7. 1^99, s. l, post, p. 4982. 

(e) See MiUham Common Conservators v. Cox, [1911] 2 K. B. 854 ; 16 J. P. 471 ; 11 

Digest 88, 1078, and Harris v. Harrison (1914), 78 J. P. 398 ; 30 T. L. R. 532 : 11 Digest 
89, 1080, 

Suburban Commons {a). 

Sanitary g. Notice of any application under this Act in relation to a common which 

repr^ented^m^^ is situate either wholly or partly in any town or towns, or within sis miles (6) 
of any town or towns (which common so situate is in this Act referred to as a 
neighbourhood suDuxban common) snail be served as soon as may be on the urban sanitary 
of towns. authority or authorities having jurisdiction over such town or towns, and it 
shall be lawful for the urban sanitary authority of any such town to appear 
before the assistant commissioner on the occasion of his holding a local 
inquiry as in this Act mentioned, and also to appear before the Inclosure 
Commissioners (c), and to make to him or them, at any time during the 
proceedings in relation to obtaining a Provisional Order under this Act, 
such representations as they may think fit with respect to the espediency 
or inexpediency of such application, regard being had to the health comfort 
and convenience of the inhabitants of the town over which such authority 
has jurisdiction, and to propose to him or them such provisions as may 
appear to such urban sanitary authority to be proper, regard being had as 
aforesaid. 

Any urban sanitary authorily entitled to receive notice of an application 
in relation to a surburban common may, with the sanction of the Inclosure 
Commissioners (c), enter into an undertaking to contribute out of their funds 
for or towards the maintenance of recreation grounds, or of paths or roads, 
or the doing any other matter or thing for the benefit of theic town in relation 
to the common to which such application relates. 

They may also, in relation to any such common, and with such sanction 
as aforesaid, enter into an undertaking to pay compensation in respect to 
the rights of commoners, for the purpose of securing greater privileges for 
the benefit of their town. 

An urban sanitary authority may acquire by gift and hold without licence 
in mortmain on trust for the benefit of their town any surburban common 
in respect of which they would be entitled to receive notice of any application 
made to the Inclosure Commissioners (c) in pursuance of this Act, and any 
rights in such a co m mon (d). 

They may also in the case of any such suburban common purchase (c) and 
hold as aforesaid, with a view to prevent the extinction of the rights of 
common (/), any saleable rights in (^) common or any tenement of a commoner 
having annexed thereto rights of common. 

They may also, with the consent of persons representing at least one-third 
in value of such interests in a suburban common as aforesaid as are proposed 
to be afiected by the Provisional Order, make an application to the Inclosure 
Commissioners for the regulation of such common with a view to the benefit 
of their town and the improvement of such common. 

Where an urban sanitary authority makes an application under this Act 
with such consent as aforesaid in respect of the regulation of a common, or 
undertakes to make any contribution or to pay any compensation or make 
any other payment out of its funds in respect of a common, such urban 
sanitary authority may, if the Inclosure Commissioners deem it advisable, 
having regard to the benefit of the neighbourhood as well as to private 
interests, be invested with such powers of management or otter powers as 
may be expedient. 

. . . (A). 



39 & 40 ViCT. c. 56. 4667 

A town for tJie purposes of this section means any municipal borough, or Section 8. 

Improvement Act district, or Local Government district, having a population 

of not less than five thousand inhabitants. 

The population of any town for the purposes of this Act shall be reckoned 
according to the last published census for the time being, and distances 
shall be measured in a direct line from the town hall, or if there shall be no 
town hall, then from the cathedral or church, if there shall be only one church, 
or if there be more churches than one, then from the principal market place 
of such town to the nearest point of the suburban common. When part 
only of a common is situate within the aforesaid distance from a town, 
such part shall be deemed for the purposes of this section to be a common 
separate and distinct from the part situated without and beyond such 
distance. 

(а) By s. 26 (2) of the L. G-. A., 1894, post, p. 4908, any district council may, with th® 
consent of the county council for the county within which any common land is situate> 
exercise in relation to any common within their district aU such powers as may, under 
s. 8 of this Act, he exercised by an urban sanitaiy authority in relation to any common 
referred to in that section ; and notice of any application to the Minister of Agriculture (and 
Fisheries, as he is now called) in relation to any common within their district shall 1^ served 
upon the district council, and by s. 26 (3) a district council may for the purpose of carrying 
into effect this section institute or defend any legal proceedings, and generally take such 
steps as they deem expedient. 

(б) Measured in a straight line on a horizontal plane. See Interpretation Act, 1889, 
s. 34 (18 jEalsbuiy’s Statutes 1004). 

(c) Now the Minister of A^culture and Fisheries. See note (a) to s. 1, ante, p. 4563. 

(d) The words “ any rights in such a common ” probably refer to limited interests in the 
sou, such as that of a tenant for life. It is thought they would enable a local authority to 
take a lease of a common (Hunter on Open Spaces, 2nd ed., p. 106). This Act, except 
s. 20, post, p. 4575, did not apply to meliopoHtan commons (see s. 36, post, p. 4580), but 
the power conferred under this section was extended to the Metropolitan Board of Works 
by the Metropolitan Commons Act, 1878 (2 Halsbury’s Statutes 602), and the powers of 
that Board are now transferred to the London C. 0. by the L. G. A., 1888, s. 40. 

(e) Alternatively an urban district council might purchase or lease the common under 
s. 164 of the P. H. A., 1875 (13 Halsbury’s Statutes 693). 

(/) But purchase of rights to products such as wood, turf, or gravel in soil which cannot 
in the ordinary course of nature produce any more wood, turf, or gravel, will not prevent 
inclosure. See Peardon v. Underhill (1850), 16 Q. B. 120 j 15 J. P. 705 ; 11 Digest 17, 186. 

(gr) Sic in Parliament RoU. Probably a misprint for “ of.” 

{%) Certain words here were repealed by the L. G. A., 1933, s. 307, Sched. XI., Pt. IV., 
ante, pp. 1194, 1282 ; they dealt with expenses, as to which see now ibid., ss. 185, 188, 
ante, pp. 1013, 1016. 


Procedure. 

9 . The InclosBie Connnissioiiers {a) shall from time to time, upon applica- 
tion made by the persons interested in any common (6), issue in such form assiLei^ 
they may deem expedient information and directions as to the mode in 
which applications for the regulation or inclosure of commons under the 
Inclosure Acts, 1845 to 1868, as amended by this Act are to he made to 
the Commissioners, with such explanations as they may think fit with req)ect 
to the law for the regulation and inclosure of commons, and the persons 
so interested may apply accordingly in manner directed by the Inclosure 
Commissioners (a). 

(a) Now the Minister of Agriculture and Fisheries. See note (a) to s. 1, ante, p. 4563. 

(5) Application may now also be made by parish councils. See the L. G. A., 1894, 
s. 8 (1) (c), post, p. 4896. And that section also provides that notice of any appHcation 
to the Board (now Minister) of Agriculture and Fisheries in relation to a common shall be 
served upon the coTincil of every parish in which any part of the common to which the 
application relates is situate (The L. G. A., 1894, s. 8 (4), post, p. 4898). 

10 * The following rules shall be observed with respect to an application Bnfes as «o 
to the Inclosure Commissioners (a) for a Provisional Order for the regulation 
or inclosure of a common ; that is to say, 
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(1) The applicants previously to making their application shall publish, 

in such manner as the Inclosnre Commissioners (a) may from time to 
time, by general or special order, direct, an advertisement giving 
notice of their intention to apply for such Provisional Order, and shall 
also serve a like notice on any urban sanitary authority entitled 
under this Act to receive such notice : Provided, that such advertise- 
ment as aforesaid shall always be inserted in at least one paper circu- 
lating in the neighbourhood of the common to which the application 
relates : 

(2) The application shall be in writing, accompanied with a map of the 

common, or part thereof, and, if for the regulation of a common, 
shall express whether the applicants propose that all or certain 
specified provisions only of this Act for the adjustment of rights or 
improvement of commons should be put in force in relation to such 
common, and whether to apply to the whole or part of such common, 
hut, subject as aforesaid, an application for the regulation or inclosure 
of a common shall he in such form and be made in such manner as 
the Inclosure Commissioners (a) may from time to time direct : 

(3) On making their application in respect of any common, the applicants 

shaU furnish the Liclosure Commissioners (a), in answer to questions 
previously submitted or otherwise in such manner as the said Com- 
missioners may from time to time direct, with information bearing 
on the expediency of the application considered in relation to the 
benefit of the neighbourhood as well as to private interests : 

^(4) The information to be furnished as bearing on the expediency of 
the application, considered in relation to the benefit of the neighbour- 
hood, shall comprise statements as to the particulars following ; 
that is to say, as to the number and occupation of the inhabitants 
of the parish or place in which the common is situate : as to the 
population of the neighbourhood, and the distance of the common 
from any neighbouring towns and villages ; as to the intention of 
the applicants to propose the adoption of all or any of the statutory 
provisions as defined by this Act for the benefit of the neighbourhood ; 
as to the circumstance of any ground other than the common to 
which the application relates being available for the recreation of 
the neighbourhood ; and in the case of a common being waste land 
of a manor, as to the site extent and suitableness of the allotments, 
if any, proposed to he made for recreation grounds and field gardens, 
or for either of such purposes ; and as to any other matter which 
in the judgment of the Inclosure Commissioners (a) may assist 
them in forming an opinion as to whether such application ought 
to he acceded to, having regard to the benefit of the neighbourhood, 
and if acceded to, as to what statutory provisions as defined by this 
Act ought to be inserted in the Provisional Order for the benefit of 
the neighbourhood : 

The Inclosure Commissioners (a) shall also require, in the case 
of an application for inclosure, special information as to the advan- 
tages the applicants anticipate to be derivable from the inclosure 
of a common as compared with the regulation of a common, also 
the reasons why an inclosure is expedient when viewed in relation to 
the benefit of the neighbourhood ; 

(5) The information to be furnished as bearing on the expediency of the 
application considered in relation to private interests shall comprise 
statements as to the several particulars foUowing ; that, is to say, 
as to the extent and nature of the common to which the application 
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relates ; as to tlie mines minerals or valuable strata (if any) under Section 10. 

the same ; as to the questions of boundary (if any) concerning such 

common, or such mines minerals or strata ; as to the parties interested 
in such common, and the numbers and proportion in value of interest 
who have consented to or dissented from the application ; as to the 
nature of the rights requiring the intervention of the Inclosure Com- 
missioners {a) or the interference of Parliament ; as to the supposed 
advantages of the application being acceded to ; as to (in cases 
where the interest of any lord of the manor in the soil of a common 
or in mineral or other rights may be affected by the Provisional Order 
applied for) the allotment (if any) or compensation agreed on or 
proposed to be made to such lord of the manor in respect of his interest 
so affected ; and as to any other matter which in the judgment of 
the Inclosure Commissioners {a) may assist them in forming an 
opinion as to whether such application ought to be acceded to, 
having regard to private interests, and if acceded to as to what 
provisions ought to be inserted in the Provisional Order for the 
protection of private interests : 

(6) The Inclosure Commissioners (a) shall take into consideration any 

application made to them as in this Act provided, and if satisfied on ap^aUon. 

by the information furnished to them as aforesaid, or by any further 

inquiries made by themselves or an Assistant Commissioner, that a 

primh facie case has been made out, and that, regard being had to 

the benefit of the neighbourhood as well as to private interests, 

it is expedient to proceed further in the matter, they shall order a 

local inquiry to be held by an Assistant Commissioner. 

(a) Now the Minister of Agriculture and Fisheries. See note (a) to s. 1, ante, p. 4563. 

11 . The following rules shall be observed with respect to a local inquiry as to 
held by order of the Inclosure Commissioners (a) : inquiry. 

(1) The Assistant Commissioner appointed to hold such inquiry 

inspect the common to which the application relates, and shall ^ 
convene one or more public meetings at a suitable time and place 
for souring the attendance of the neighbouring inhabitants, and 
of all persons claiming interest in the common : Provided always, 
that one at least of such public meetings shall be held in the evening 
between the hours of seven and ten of the clock (b), 

(2) The Assistant Commissioner shall give not less than twenty-one ct 

days notice of his intention to hold the first of such meetings. 

(3) The notice shall, in such form as the Inclosure Commis.sioners from Contents^ of 

time to time direct, state the nature of the application made, the 
objects of the meeting, that the meeting is a public one and held 
for the purpose of enabling the Assistant Commissioner to hear all 
persons desirous of being heard on the subject-matter of the appli- 
cation, whether considered in relation to the benefit of the neigh- 
bourhood or to private interests, and the desirability of the 
attendance of all persons interested in the subject-matter of the 
inquiry. 

(4) The notice shall be given — PublicatioB of 

(a) By affixing a copy thereof on the principal door of the church of *“>*i<»* 

the parish in which the common to which the application relates, 
or the greater part thereof is situate ; and 

(b) By posting copies of the same on or near the common to which it 

relates at the post office or post .offices of the parish ox district in 
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whiclL tlie common to widch tiie application relates is situate, 
at any town tall, or vestry hall, or other building or room the 
expense of maintaining which is payable out of any local rate, 
situate in the parish or district, and at all places therein where 
notices are usually posted ; and 

(c) By advertising in such manner as the Inclosure Commissioners (a) 
may direct, or otherwise giving notice of the meetings in such 
manner as they think best calculated to ensure publicity in the 
locality. 

(5) The Assistant Commissioner shall preside and regulate the proceedings 

at such meetings, and shall hear all persons desirous of being heard 
in relation to the subject-matter of the inquiry. He may adjourn 
any such meeting from time to time, or from place to place, on 
giving such notice of adjournment as he thinks best calculated to 
ensure publicity. 

(6) The Assistant Commissioner shall also make any inquiries and do 

any other acts which he may be instructed by the Inclosure 
Commissioners (c) or may think it advisable to do, for the purpose 
of enabling the Commissioners to judge as to the expediency of 
making the Provisional Order applied for, also as to the nature of 
the provisions to be inserted in any such Provisional Order if made. 

(7) The Assistant Commissioner shall report in writing to the Inclosure 

Commissioners {a) the result of the local inquiry, and of the public 
meeting or meetings held by him (in such form and with such details 
as the Inclosure Comnaissioners [a) may from time to time direct), 
and specially shall report to the Inclosure Commissioners (a) the 
information obtained by him as to the several particulars in respect 
of which the applicants for a Provisional Order are by this Act 
required to furnish information to the Inclosure Commissioners (a). 

He shall also report the number of persons who attended the 
meetings held by him, the objections (if any) made to the application, 
and the suggestions (if any) made in relation to the provisions to 
be inserted in the Provisional Order for the benefit of the neighbour- 
hood or for the protection of private interests, and any other circum- 
stances which he may think expedient, with a view to enable the 
Inclosure Commissioners {a) to judge of the expediency of making 
the Provisional Order, having regard as aforesaid, and also, if the 
Order be made, of the provisions to he inserted therein. 

(8) The report shall be accompanied by an outline or other map on such 

scale and of such a description as may be directed by the Inclosure 
Commissioners (a), with a sketch in the case of an inclosure of a 
common being waste of land of a manor, of the allotments (i£ any) 
proposed to be made for recreation grounds and field gardens, or 
for either of such purposes. 


(а) How the Minister of Agriculture and Fisheries. See note (a) to s. 1, p. 4563. 

(б) It is the practice of the Minister to hold two meetings — one in the morning and 
the other in the evening. 


Bulfisasto 

Pro^onal 

Orders. 

Draft Pro- 
vi^nal Order 
to be framed. 


12- The following rules shall be observed with respect to Provisional 
Orders to be made by the Inclosure Commissioners (a) ; that is to say (6), 
(1) The Inclosure Commissioners (a), if satisfied by the report of the 
Assistant Commissioner or by further inquiries to be made by them- 
selves or an Ajssistant Commissioner, that, having regard to the 
benefit of the neighbourhood as well as to private interests, it is 
expedient to proceed further in the natter, shall frame in such form 
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and with, such provisions as they, having regard as aforesaid, may Section 12. 

think expedient, and as are consistent with law and the description 

of Provisional Order applied for, a draft Provisional Order for the 
consideration of the persons interested in the common, specifying, 
if such application is for the regulation of a common, whether all 
or any one or more of the provisions of this Act for the adjustment 
of rights and the improvement of a common are to be put in force : 

(2) With respect to provisions for the heneht of the neighbourhood, Provisions for 

there shall be inserted in such draft Provisional Order all such of nlfglfbo^hood. 
the statutory provisions as defined by this Act for the benefit of the 
neighbourhood as are applicable to the case ; also, if the order is 
an inclosure order in the case of a common being waste land of a 
manor, the quantity and situation of the allotments (if any) to be 
made for recreation grounds and field gardens : 

(3) With respect to private interests, there shall be inserted in such draft Provisions for 

Provisional Order, (1) where the interest of any lord of the manor 
in the soil of a common or in mineral or other rights may he affected i^iterests. 
by the order, a statement of the allotment (if any) or other com- 
pensation to be allotted or made to the lord of such manor in respect 
of his interest so affected ; and (2) where there is any mineral property 
or other rights in relation thereto belonging to persons other than the 
lord of the manor which may be affected by the order, such provisions 
and reservations as are required to be inserted by the Inclosuie Acts, 

1845 to 1868, or as may appear to the Inclosure Commissioners {a) 
proper to be inserted ; also, if there are any other rights which 
appear to the Commissioners proper to be specially provided for 
or to he excepted from the operation of the order, there shall be 
specified the provisions or exceptions to be made in that behalf : 

(4) As soon as may he after making their draft Provisional Order, the Deposit of 

Inclosure Commissioners {a) shall cause a copy thereof to be deposited ^Sn^diation^ 

in the parish or parishes in which the common is situate to which 

such order relates, in order that the same may be considered by the 

parties interested therein, and they shall give notice, in such manner 

as they think best calculated to secure publicily', of such deposit 

having been made, and of their intention to certify the expediency 

of such order if the necessary consents are obtained thereto : 

(5) The Inclosure Commissioners (a) shall not certify the expediency of a consents before 

draft Provisional Order unless they are satisfied that persons repre- 

senting at least two-thirds in value of such interests in the common ^ ^ expedient. 

as are affected by the order consent thereto ; and when the common 

to which the order relates is the waste land of any manor, or land 

within any manor to the soil of which the lord of such manor is 

entitled in right of his manor, then, unless there is more than one 

person interested in such manor according to the definition of the 

Inclosure Act, 1845, the Commissioners shall not certify the expe- 9 Vict. c- 

diency of the same, unless the person interested in the common ia ^ 

right of such manor, or his substitute under the said Inclosure Act, 

1845, consent to such order ; and where there is more than one person 
interested in such manor the Commissioners shall not certify the 
expediency of the order, iu case such persons or the majorify of such 
persons in respect of interest signify their dissent within a time to be 
limited by the Commissioners {e) : 

(6) Where the freemen, burgesses, or inhabitant householders of any city Reaervattote 

borough or town are entitled to rights of common or other interest 
in the common to which the draft Provisional Order relates, the 
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Inclosnre Commissioners (a) shall not certify the expediency of such 
Order unless it appears to the Commissioners that two-thirds in 
number of such of the freemen and burgesses so entitled as may be 
resident in such city borough or town, or within seven miles thereof, 
or of such inhabitant householders, as the case may he, have con- 
sented to the Order ; and in case two-thirds in number of such 
resident freemen and burgesses, or of such inhabitant householders 
have so consented, such consent shall be deemed the consent of the 
class of freemen, burgesses, or inhabitant householders, as the case 
may he, so entitled : 

(7) The Inclosure Commissioners (a) may cause a meeting or meetings to 

be held by an Assistant Commissioner for the purpose of obtaining 
the necessary consents, or of ascertaining the interests of consenting 
or dissenting parties, or they may cause such consents or dissents to 
be ascertained in such other manner as they may think fit : 

(8) The Inclosure Commissioners (a) may, at any time before certifying 

the expediency of a draft Provisional Order, modify the same, of 
their own mere notion, or on the suggestion of any parties interested, 
but such modifications shall not be of any validity unless they are 
consented to in the same manner as if they formed part of the draft 
Provisional Order originally deposited by the Commissioners : 

(9) When the necessary consents have been obtained to any draft Pro- 

visional Order as originally deposited, or as modified in pursuance 
of this Act, such Order shaU be deemed to be final ; and the Inclosure 
Commissioners (a) shall in a report or reports to be made from time 
to time, as respects each Provisional Order which has become final 
as aforesaid, certify that it is expedient that such Provisional Order 
should be confirmed by Parliament, together with their reasons for 
certifying such expediency, and specially, as respects each Provisional 
Order, they shall, in such manner as they think best adapted to enable 
Parliament to judge of the expediency of such Order, state the infor- 
mation furnished to them as to the several particulars in respect of 
which the applicants for a Provisional Order are by this Act required 
to furnish information to the Commissioners ; also the result of the 
local inquiry, and of the number and description of the persons 
who attended the meetings held during such inquiry, and the nature 
of the objections (if any) made to the application, and the. sugges- 
tions (if any) made in relation to the provisions to be inserted for the 
benefit of the neighbourhood or for the protection of private interests 
by the persons so attending, and any other circumstances which the 
Commissioners may think it expedient to state for such purposes as 
aforesaid : 

(10) Every report made by the Inclosure Commissioners (a) certifying the 

expediency of any Provisional Order under this Act shall be presented 
to Parliament, and if at any time thereafter it is enacted by Act of 
Parliament that any Order for the regulation or inclosure of a common, 
the expediency of which has been so certified by the Commissioners, 
shall be confirmed, the regulation or inclosure of any common to 
which any such Order relates shall be proceeded with and completed 
according to the terms of the Provisional Order relating to such 
•common, and to the provisions of the Inclosure Acts, 184:5 to 1868, 
as amended by this Act, and any Act of Parliament containing such 
enactments as aforesaid shall be deemed to he a public general Act, 
but a Provisional Order, until such Act of Parliament as aforesaid 
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has been passed in relation thereto, shall not be of any validity Seetion 12. 
whatever : 

(li) If, after the presentation to Parliament of a report made by the Supplemental 
Inclosnre Commissioners {a) certifymg the expediency of any Pro- 
visional Order for the regiJation or inclosure of a common, and before g 
a Bill has been brought in for the confirmation of such Order, such 
report is referred to a committee of either House of Parliament for 
consideration, and such committee recommend that such Provisional 
Order should not be confirmed by Parliament except subject to 
certain modifications, the Inclosure Co mmis sioners may modify the 
Provisional Order accordingly, but such modifications shall not be 
of any validity unless they are consented to in the same manner as 
if they had formed part of the draft Provisional Order originally 
deposited by the Commissioners : 

And it shall be the duty of the Commissioners (a) to take the 
necessary steps for ascertaining whether such consent as aforesaid 
can be obtained or not, and if such consent be obtained, the Com- 
missioners shall make a special report to the effect that the Order 
has been modified as aforesaid and such consent duly obtained, and 
such report shall be presented to Parliament ; and thereupon the 
Order so modified shall he deemed to be in the same position in all 
respects as if it were an Order in respect of which a report had been 
made by the Commissioners certifymg the expediency thereof, and 
such report had been presented to Parliament. 

(а) Now the Minister of Agriculture and Fisheries. See note (a) to s. 1, ante, p, 4563. 

(б) In addition to these provisions, the Minister of Agriculture and Fisheries may insert 
in the Order a provision for the raising and payment of expenses of and incidentsd to the 
regulation of the common, either whofly or paitly, by a sale of a portion of the common, 
specifying the situation and maximum quantity sold; the expenses to he raised and 
paid in manner provided by the Inclosure Acts, 1845 to 1868 (2 Halsbury’s Statutes 443, 

575) (see the Commons (Expenses) Act, 1878, s. 2 ; op, eit. 601). He may also specify in 
any Provisional Order for the regulation of a common, as one of the terms and conditions 
of the regulation, the appropriation of an allotment for the neighbouring poor, in which 
case the provisions of the Inclosure Acts, 1845 to 1876 {op. cit. 63, 579), as to allotments 
made on enclosure of a common, are to apply (Commons (Expenses) Act, 1878, s. 4 {op. 
cit. 601)). 

(c) The necessity for obtaining the consents required by this sub-section was one of the 
great difficulties in the way of obtaining Provisional Orders under this Act. Under the 
Commons Act, 1899, post, p. 4982, which supplies an alternative and simpler procedure, 
the necessity for diient on the part of the lord or commoners, is substituted for the 
necessity of consent, and in the absence of dissent the scheme goes forward, 

13 , The Inclosure Commissioners [a) may insert in any Provisional Order Partial appiica- 
for the regulation of a common any provisions they may deem necessary for 

the purpose of carrying such Order into effect; but, subject as aforesaid, ^®iosure Acts. 

when an Act of Parliament has been passed as aforesaid, enacting that the 

regulation of a common shall be proceeded with, the subsequent proceedings 

ioT carrying into effect the regulation of such common shall be the same^ so 

far as is practicable, as they would be in case such common were to be inclosed 

instead of being regulated, and the provisions of the Inclosure Acts, 1845 to * 

1868, as amended by this Act, shall apply accordingly. 

(a) Now the Minister of Agriculture and Fisheries. See note {a) to s. 1, onie, p. 4563. 

14 . A Provisional Order for the regulation of a common may provide for Power to 
the raising from time to time by such persons interested in the coipmon, and 

for such amounts as the Commissioners (a) think fit, of money to he applied oommm, 
towards the improvement or proteetioii of such common, either by means of 
rates to be levied on the persons and in re^ct of the property who and 
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wMch respectively will be benefited or principally benefited by sucb improve- 
ment or regulation, or by means of the sale of any outl 3 dng or other small 
portion not exceeding in the whole one-fortieth part of the total area of such 
common (6). 

(a) Now the Minister of Agriculture and Fisheries. See note (a) to s. 1, ante, p. 4563. 

(b) The Provisional Order must specify the situation and m axi mum quantity so sold. 
The Order may provide for the sale of part of the common in order to raise the expenses 
necessary for the regulation of the portion retained (Commons (Expenses) Act, 1878, s. 2 ; 
2 Halsbury’s Statutes 601). The proceeds may, if the Order so provides, be invested, 
and the income applied towards the improvement or protection of the common ; and the 
Order may also provide for the sale of all or part of the investment and the application 
of the proceeds for the like purpose (ibid., s. 3 ; op. cit). 

Supplemental Provisions. 

15 . The majority in value of the owners of skirts (a) or rights of pasture in 
any regulated pasture created under the provisions of the General Inclosure 
Act, 1845 (6), in addition to the powers they now possess are hereby autho- 
rised at any annual meeting for the election of field reeves (c) to make bye- 
laws and regulations for the prevention of or protection from nuisances or for 
keeping order on the regulated pasture, and for general management (d), 
occupation, and enjoyment of the regulated pasture, provided the consent of 
the lord of the manor is given to such byelaws. 

({/) Sic, An obvious misprint for “stints.” Stints or cattlegaits are rights of pasture 
for a stinted or limited number of beasts in a common close. See Eitzherbert*s Extenta 
Manerii, 12, 13 ; Elton on Commons, ed. 1868, pp. 34, 35. 

(b) See iaclosure Act, 1845, ss. 113 et seq. ; Inclosure Act, 1852, s. 33 ; Inclosure Act, 
1854, s. 6 ; Inclosure Act, 1857, s. 2 (2 Halsbury’s Statutes 493 et seq., 549, 552, 558). 

(c) See Inclosure Act, 1845, s. 117, as to the election of field reeves. 

(d) The Commons Act, 1908 {op. cit, 614), enables regulations to be made as to turning 
out entire animals on commons. 

16 . Any byelaw made in pursuance of this Act, and any alteration made 
therein, and any revocation of a byelaw, shall not be of any validity until 
it has been con&med by one of her Majesty’s principal Secretaries of State. 

Pecuniary penalties (to be recovered summarily before any two justices) 
may be imposed by any such byelaws on persons breaking the same, provided 
that no penalty exceeds for any one offence the sum of forty shillings (a). 

(a) M. had premises adjoining a common regulated by byelaws under this Act, and at 
such premises she let ponies for hire. M, at her premises let ponies to he used by two 
persons on the common, and they used them there : — Hdd, that this was no offence against 
a byelaw which forbade the letting for hire of ponies on the common {Marcy v. Morris 
(1888), 52 J. P. 168 ; 11 Digest 88, W76), Where a local improvement Act authorised 
conservators of a common to make byelaws for the prevention of and protection ffom 
nuisances and for keeping order, N. was charged with placing a boat-van for pleasure on 
the common contrary to the byelaw without a licence and without payment of the pre- 
scribed fee : — Held, that the byelaw was not vltra vires merely because it prohibited vans 
being brought on the common without leave without expressly confining such proMbition 
to eases amounting to nuisances {Nash v. Manning (1894), 58 J. P. 718 ; 11 Digest 88, 
1073). In Scott V. Baring (1895), 11 T. L. R. 175; 11 Digest 89, 1084, a person was 
convicted of a contravention of a byelaw against (%ging loam, etc., made by the con- 
servators of a common under the provisions of a local Act. He set up a filaim of right 
under the authority of the lord of the manor, but it was contended that the question had 
been already decided in Robertson v. Hartopp (1889), 43 Gh. D. 484 ; 11 Digest 42, 680, 
that the lord of the manor had no right to dig loam on the common, and that, therefore, 
the claim of right was unreasonable : — Held, on appeal, that the conviction was wrong 
on the ground that the justices could not decide the question without going into the 
question of right. 

17 . No such confirmation shall take place unless notice of the intention to 
apply therefor, stating the effect of this section, has been published by the 
conservators one month at least before the applicatiou. 
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During one month, at least before the application a copy of every byelaw, Section 17. 

the making, alteration, or revocation of which is submitted for con&mation, 

shall be kept at the office of the person or body of persons making, altering, 
or revoking such byelaw open for inspection by persons interested, and such 
person or body of persons shall furnish a printed copy thereof to every person 
applying for the same on payment of a sum not exceeding one shilling for each 
copy. 

18. Subject to the terms of the Provisional Order the amount of any com- Provision as to 
pensation to be paid for any restriction modification or abolition of rights in 
pursuance of an Order for the regulation of a common shall be deemed to be regulation of a 
expenses of and incidental to the regulation of the common, and may be 
defrayed accordingly. 

19. Whereas by several awards made under the authority of Inclosure Definition of 
Acts prior to the year one thousand eight hundred and forty-five, fuel allot- SSSy^knn- 
ments for the poor have been set out and awarded, and vested in divers 
persons and bodies of persons as trustees of such allotments : 

And whereas under the provisions of the Inclosure Acts, 1845 to 1868, 
and the several Acts of Parliament and awards made thereunder, allotments 
for recreation grounds and field gardens have been set out and awarded to the 
churchwardens and overseers of parishes and other persons : 

And whereas power exists or is claimed under divers Acts of Parliament, 
to divert such allotments from the uses declared by Parliament respecting 
the same : Be it enacted, that notwithstanding anything in any other Act 
contained, it shall not be lawful (save as hereinafter mentioned) to authorise 
the use of or to use any such allotment, or any part thereof, for any other 
purpose than those declared concerning the same by the Act of Parliament 
and award, or either of them, under which the same has been set out : Pro- 
vided, that it shall he lawful for the Charily Commissioners for England and 
Wales in the exercise of their ordinary jurisdiction under the Charitable 
Trusts Acts, upon the application of the feustees of any fuel allotment, to 
authorise the use of such fuel allotment as a recreation ground and field 
gardens, or for either of those purposes, and to make an order under the 
provisions of the Charitable Trusts Act, 1860, for the establishment of a 23 & 24 Vict. 
scheme for the administration of such fuel allotment accordingly ; and pro- 
vided that it shall be lawful for the said Charity Commissioners, on such 
application as aforesaid, to authorise the exchange of any fuel allotment, or 
any part thereof, for land of equal value situate within the parish or disliict 
for the benefit of the poor of which such allotment was set out, if the Com- 
missioners are of opinion that by means of such exchange land better suited 
for the purpose for which such aUotment was set out will he obtained, 

20. Where any common is regulated pursuant to this Act by a Provisional Gravel diggii^. 
Order of the Inclosure Commissioners (a) confirmed by Parliament, or is the 

subject of a scheme confirmed by Parliament under the provisions of the 
Metropolitan Commons Act, 1866, or the Metropolitan Commons Amendment 29 & so vic^ 
Act, 1869, or (being situate within the metropolitan police district) is the 32 &^vicfc. 
subject of any private or local Act of Parliament having for its object the 
preservation of such common as an open space, no stuweyor of highways or 
highway board constituted in pursuance of the Highway Acta (6), . , . 
shall search for, dig, get, or carry away gravel sand stone or other materials 
in or from any part of such common which has not been set apart for that 
purpose with the sanction of Parliament, without the consent of the person 
or persons having the regulation or management of the same, or in default 
of such consent, without an order of two or more justices in petty smkms 
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assembled, and acting in and for the petty sessional division in which such 
common is situate, who may in their order prescribe such conditions as 
to mode of working and restitution of the surface as to them shall seem 
expedient (c). 

(a) Now the Minister of Agriculture and Fisheries. See note {a) to s. 1, artte, p. 4563. 
\h) Some words are here repealed by the S. L. R. A., 1898 (18 Halsbury’s Statutes 1173). 
(c) This section is applied to any common regulated by scheme xmder Part L of the 
Commons Act, 1899, 'posU p. 4982, by s. 8 of that Act. 

The justices have an absolute discretion to make or to refuse to make an order under 
this section {Hayes Cmrimon Conservators v. Bromley R, D. C., [1897] 1 Q. B. 321 ; 61 
J. P. 104 ; 11 Digest 87, 1061). 


PART II. 

Amendment op the Inclosuke Acts. 

Field Gardens and Recreation Groiiifids. 

21. Whereas it is expedient that the expenses of clearing any allotments 
made for field gardens may be included in the expenses of an inclosure : Be 
it enacted that the valuer shall, unless the Inclosure Commissioners (a) 
otherwise direct, cause every allotment made for a field garden to be cleared 
drained fenced levelled and otherwise made fit for immediate use and occu- 
pation ; and the expenses incurred by the valuer under this section shall be 
paid as part of the general expenses of the inclosure. 

(fl) Now the Minister of Agriculture and Fisheries. See note (a) to s. 1, ante^ p. 4563. 

22. The provisions (a) of the Inclosure Acts, 1845 to 1868, which authorise 
the Inclosure Commissioners (6) to allow an equal quantity of the land pro- 
posed to be inclosed to be allotted for the purpose of a recreation ground or 
field garden, or for any other public purpose, in lieu of that directed to be 
allotted by any Provisional Order, shall extend to authorise them to allow the 
allotment of land of equal value although it may not be of equal quantity, 

a) See Inclosure Act, 1845, ss. 30, 73 ; Inclosui'e Act, 1846, s. 4 (2 Halsbury’s Statutes 
452, 474, 519). 

(6) Now the Minister of Agriculture and Fisheries. See note (a) to s. 1, a^iie, p. 4563. 

23. Every allotment made for the purpose of a recreation ground or field 
garden shall be in such part of the land proposed to be inclosed as is best 
suited for the purpose for which it is appropriated ; and where any land 
proposed to he inclosed consists partly of common being waste land of a 
manor (in this section referred to as the first-mentioned land), and partly of 
common not being waste land of a mamor (iu this section referred to as 
the second-mentioned land), and the Commissioners are satisfied that it 
would he advantageous that the allotment for a recreation ground or a field 
garden, or any part thereof, should be made out of the second-mentioned 
land instead of out of the first-mentioned land, the Commissioners may, 
in the Provisional Order relating to such land, specify as one of the terms 
and conditions of the inclosure thereof that the said allotments or the said 
part thereof shall be made accordingly out of the second-mentioned land, 
and shall out of the first-mentioned land allot land of equal value by way of 
exchange to the persons interested in the second-mentioned land. 

24. There shall be repealed so much (a) of the Inclosure Acts, 1845 to 1868, 
as relates to the charging of an allotment made for the purpose of a field 
garden with a rent-charge ; and every such allotment made after the passing 
of this Act shaE he made free of any such rent-charge. 

(a) See Inclosure Act, 1845, ss. 31, 73, 75, 78 ; Inelosure Act, 1852, s. 18 (2 Halsbury’s 
Statutes 453, 474, 475, 544). 
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25 . [Motments for recreation grounds to he vested in churchwardens and Section 25. 

overseeYs\ {a), 

{a) Repealed by the S. L. R. A., 1894 (18 Halsbary’s Statutes 1019). As to the holding 
and management of allotments lyhether for recreation grounds or for gardens or otherwise 
for the benefit of the inhabitants by the parish council, see s. 6 (1) (c) (iii) of the L. G. A., 

1894, post, p. 4893. 

26 . (a) . . . i^otment wardens, if tkey are unable to let tbe allot* Amendment of 
ments under their management, or any portion thereof, to the poor inhabitants a^^aiSens 
of the parish in gardens not exceeding a quarter of an acre, may let the same, 

or any unlet portion thereof, in gardens not exceeding an acre each to such 
inhabitants as aforesaid ; Further, it shall be the duty of allotment wardens 
to ofier the gardens under their management to the poor inhabitants of the 
parish at a fair agricultural rent, if from time to time sufficient to satisfy all 
rates taxes tithes tithe rent-charge and the rent*charge charged on the said 
allotments under the provisions of the General Inclosure Act, 1845, but not g & o vict. c. 
otherwise, instead of at such rent as is required by the said Act. Moreover, 
if in any parish the allotment wardens are unable to let the allotments under 
their management, or any portion thereof, to the poor inhabitants of the 
parish in such quantities and at such rents as aforesaid, they may let the same, 
or such portion as may be unlet to any person whatever at the best annual 
rent which can be obtained for the same, without any premium or fine, and 
on such terms as may enable the allotment wardens to resume possession 
thereof within a period not exceeding twelve months, if it should at any time 
be required for such poor inhabitants as aforesaid. 

This section shall apply to all land allotted to the poor for the purpose of 
cultivation under any Inclosure Act whatever, whether public or private, 
whether under the management of allotment wardens, feoffees, trustees, 
rector, or vicar and churchwardens, overseers (5), managers, or any other person 
or persons whatever, and whcither at present cultivated or uncultivated, so 
that all such persons as aforesaid shall have like powers and duties as are 
hereinbefore given to and imposed upon allotment wardens (o). 

{a) The recital of s. 109 of the Inclosure Act, 1845 (3 Halsbury’s Statutes 492), at the 
commenceiaent of this section, and of s. 73 of that Act {op. cit. 474) at the commencement 
of s, 27, with certain consequential parts of s. 27, were repealed by the S. L, R. A., 1894 
(18 HaJsbuiy’s Statutes 1019). 

(&) Overseers were abolished by the R. and V, Act, 1925, s. 62, ante, p. 2222. As to 
the transfer of property formerly held by overseers, see A^rts. 4, 6 and 7 of the Overseers 
Order, 1927, at p. 3595, ante. 

(c) In parishes where there is a parish council, the powei*s and duties of allotment 
wardens are now exercised and performed by the parish council (Local Government Act, 

1894, s. 6 (1) (c) (iii), post, p. 4893). 

27 . (a) . . . The surplus rents arismg from recreation grounds shall AppUcatkm of 
be applied to all or any of the following purposes, and to no other pm^ose ; 

that is to say, in improving the recreation grounds or any or them in the 
same parish or neighbourhood, or maintaining the drainage and fencing ® ^ 
thereof, or in liiring or purchasing additional l^d for recreation grounds in 
the same parish or neighbourhood {h) ; and the surplus rents arising from 
field gardens shall be applied to all or any of the following purposes, and to no 
other purpose (c) ; that is to say, in improving the field gardens or any of 
them in the same parish or neighbourhood, or maintaining the drainage and 
fencing thereof, or in hiring or purchasing additional land for field gardens in 
the same parish or neighbourhood. 

The trustees of any recreation ground and the allotment wardens of any 
field gardens may, with the approval of the Inclosure Co mmi ssioners (d), 
sell all or any part of the allotment vested in them, and out of the proceeds of 



4578 


The Commons Act, 1876. 


Section 27. such sale purchase any fit and suitable land in the same parish or neighbour- 

hood ; Provided that the land so purchased shall be held m trust for the 

purposes for which the allotment so sold as aforesaid was allotted, and for 
no others ; and provided that the Inclosure Commissioners [d) shall not 
sanction any such sale as aforesaid unless and until it shall be proved to their 
satisfaction that land more suitable for the purposes for which the allotment 
proposed- to be sold was allotted may and will be forthwith purchased ; and 
the proceeds of any such sale shall be paid to the Inclosure Commissioners (d), 
and shall remain in their hands until such purchase of other land as afore- 
said. 

(а) See note (a) to s. 26, arUe, p. 4577. 

(б) And also in the improving of any of the field gardens to "which this section applies 
in the same parish or neighbourhood, or maintaining the drainage and fencing thereof 
(Commons Act, 1879, s, 2 ; 2 Halsbury’s Statutes 603). 

(c) But they may also be applied for any of the purposes for which surplus rents arising 
from recreation grounds may be applied (Commons Act, 1899, s. 16, jpost^ p. 4985). And 
under the same section surplus rents arising from any field garden or recreation ground 
may be applied -towards the redemption of any land tax, tithe rent-charge, or other 
chaige on the garden or ground. 

{d) Now the Minister of Agriculture and Fisheries. See note (a) to s. 1, ante, p. 4563. 


Eeports by 28 . The trustees of recreation grounds, where such trustees are the over- 
JeOTe^on^^ seers (a) or churchwardens of a parish, and the allotment wardens of field 
gardens (5) shall, from time to time, and at such intervals of not less than 
three years nor more than five years, as the Inclosure Commissioners (c) 
direct, make such reports to the said Commissioners in respect of the recreation 
grounds and field gardens under their management, with such particulars of 
the rents received by them, as the Commissioners may require. 

(<z) See note (6) -fco s. 26, ante, p. 4577. 

{h) See note (c) to s. 26, ante, p. 4577. 

■(c) Now the Minister of Agriculture and Fisheries. See no-fce (a) to s. 1, artie, p. 4563. 


pounds aud 
field gardens. 


Town and (a) ... An encroachment on or inclosure of a town or village 

village greens, green, also any erection thereon or disturbance or interference with or occu- 
pation of the soil thereof which is made otherwise than with a view to the 
better enjoyment of such town or village green or recreation ground, shall be 
deemed to be a public nuisance, and if any person does any act in respect of 
which he is liable to pay damages or a penalty under section twelve of the 
20 <6 21 vict, Inclosure Act, 1857, he may be summarily convicted thereof upon the infor- 

c. 31. * mation of any inhabitant of the parish in which such town or village green or 

recreation ground situate, as well as upon the information of such persons 
as in the said section mentioned (6). 

This section shall apply only in cases where a town or village green or recrea- 
tion ground has a known and defined boundary. 

{a) The recital of s. 12 of the Inclosure Act, 1857 (2 Halsbury’s Statutes 560), as to 
town and village greens was repealed by the S. L. R. A., 1894 (18 Halsbury’s Statutes 
1019). Town or village greens cannot be taken for light railways without the consent of 
the Minister of Agriculture and Fisheries. They are also “ commons ’ ’ -within the meaning 
of the Commons Act, 1899, post, p. 4982, though apparently not “ commons ” within the 
meaning of this Act. As to parish conncils, see s. 8 of the L. G. A., 1894, post, p. 4896. 

(6) The Inclosure Act, 1857, s. 12, provides a summary remedy for injury or damage 
' to the fences of or for other nuisances to a town or village green. The penalty for each 
offence is forty shillings, which -with the damage is recoverable summarily before justices. 
Under that section, however, the proceedings could only be instituted by a churchwarden 
or overseer, or the person in whom the soil was vested. 


30 . (a) A county court within whose jurisdiction any common or part of 
iUe^i a common is situate shall have jurisdiction to hear any case relating to any 
illegal inclosure or encroachment of or upon such common or part of a oommon 
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respectively made after the passing of this Act, or to any nuisance impeding Section 30, 

the exercise of any right of common arising after the passing of this Act, and 

to grant an injunction against such inclosure encroachment or nuisance, or 
to make an order for the removal or abatement of such inclosure encroach- 
ment or nuisance. 

Any person aggrieved by any injunction granted or order made or refusal 
to grant an injunction or make an order by a county court in pursuance of 
this section may, on giving security for costs to the satisfaction of the county 
court, appeal to the [Court of Appeal (6)] in a summary manner, or by special 
case or otherwise, as may be prescribed by rules of court to be made by the 
Supreme Court of Judicature in manner provided by the seventeenth section ss&so vicfc. 
of the Supreme Court of Judicature Act, 1875. 

The appellate court may on hearing tho-appeal reverse modify or confirm 
the injunction or order complained of, or remit the case to the county court 
from which the appeal lay, with instructions to deal with the case according 
to the directions given by the appellate court. 

Where an appeal is lodged against the order of a count}’ court directing the 
removal or abatement of any inclosure encroachment or nuisance, such order 
shall be suspended during such time as such appeal is pending. 

Nothing in this Act contained shall abridge or interfere with any existing 
right of abating or otherwise preventing any illegal inclosure of or encroach- 
ment of any common, or any nuisance interfering with any right of common. 

Until rules of court are made for the purposes of this section, an appeal 
may be had from the decision of any county court under this section in. the 
same manner in which an appeal from the decision of a county court may be 
had in a case within its ordinary jurisdiction. 

{a) Sections 30 and 31 are extended to metropolitan commons by the Metropolitan 
Commons Act, 1878, s. 3 (2 Halsbury’s Statutes 602). For procedure in the county court, 
see Coimty Court Rules, Order L., r. 9. No special procedure as to appeals is prescribed 
by the Rules of the Supreme Court, therefore the usual practice under s. 120 of the Coimty 
Courts Act, 1888 (3 Halsbury’s Statutes 882), is applicable in such appeals. See R. S. C., 

Order LIX., rr. 10, 18. See also the jurisdiction given to county courts as regards the 
restriction of inclosure of commons given by s. 194 of the Law of Property Act, 1925, 

Vol. V., jpost. 

(5) Substituted for the High Court of Justice by the Administration of Justice (Appeals) 

Act, 1934, s. 2 (1), Sched., Pt. I. (27 Halsbury’s Statutes 459, 460). See also County 
Courts Act, 1934, s. 105 (op. ciL, 141), under which rules for the purpose may be made. ' 

31. Any person intending to inclose or approve a common or part of 
common otherwise than under the provisions of this Act shall give notice to indoac to be 
to all persons claiming any legal right in such common or part of a common, 
by publishing, at least three months beforehand, a statement of his intention 
to make such inclosure, for three successive times, and in two or more of 
the principal local newspapers in the county, town, or district in which 
the common or part of a common proposed to be inclosed is situate ; but 
the provisions of this section shall not apply to any commons or waste 
lands whereon the rights of common are vested solely in the lord of the 
manor (a), 

A production of a newspaper containing such advertisement as aforesaid 
shall be evidence of the same having been issued, and the inclosure shall, 
until the contrary is proved, be deemed to have taken place at the time 
specified in such advertisement. 

(a) This exception is hardly worded with due legal accuracy. Where all rights of 
common are released or conveyed to the lord of the manor, the land formerly common 
becomes freed from them and ceases to he common at ah, A pepon inclosing a commp 
witiiout advertising his intention as required by this section might he indicted for mis- 
demeanor in disobeying the statute, or be restrained by injunction from con tinu in g his 
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Note to inclosuxe and ordered to remove it on an information filed by the Attorney-General at the 
Section 31. distance of a person interested. 

Appointment of 32. An appointment of a valuer shall not be valid until it has been con- 
StoKd'b Commissioners {a). The Commissioners (a) may disapprove 

commissioners, of a valuer on the ground of his incompetency, interest, want of impartiality, 
or any reasonable cause, and where they so disapprove of a valuer may 
call a meeting, and a meeting may be held to appoint, and another person 
appointed (subject to the approval of the Commissioners (a) ) to be valuer in 
like manner as if no previous meeting had been held and no \ aluer had been 
previously appointed, and so on until a vainer approved by the Commissioners 
is appointed. 

(a) Now the Minister of Agriculture and Pisheries. See note (a) to s, 1, ante, p, 4563, 
General Amerdmetvt, 

As to exchanges 33. The provisions of section one hundred and five of the Inclosure Act, 

and partitions. relating to the validity after confirmation of an award of inclosure of 

118 , the exchanges, and partitions set forth in such award, shall apply to orders 
of exchange partition and division of intermixed lands carried into effect in 
pursuance of the Inclosure Acts, 1845 to 1868, by separate orders, and not 
included in an award of inclosure. 


PART III. 


Miscellaneous. 


Amendment of 34. There slioll he repealed so much of section thirty of the Inclosure Act, 
reports!^ 1845, as •prescribes a limit to the quantity of land to he allotted to recreation 
grounds ; also the tweiuy-fourth, twenty fifth, twenty-sixth, and twenty-sevetUh 
sections of the Inclosure Ad, 1845, and {a) the Inclosure Commissioners (6) 
shaU not be required to repeat, in their general annual report, any of the 
particulars in relation to the regulation or inclosure of commons which 
they may have stated in any other reports made by them in pursuance of 
this Act, in relation to such commons, but they may refer to such other 
reports, or give a summary thereof, or otherwise deal with the same as may 
be thought expedient. 

{a) This section was repealed down to this point by the S. L. R, A., 1883 (18 Halsbury’s 
Statutes 986). 

{^} Now the Minister of Agriculture and Fisheries. See note (o) to s. 1, ante. p. 4563. 


Metropolitan 

commons. 

29 & 30 Tict. 
c. 122. 

32 & 33 Viet, 
c. 107. 


35. This Act, save as herein expressly provided (c), shall not apply to any 
metropolitan common within the meaning of the Metropolitan Commons 
Acts, 1866 and 1869. 

(a) See s. 20, ante, p. 4575 ; note (d) to s. 8, ante, p. 4567 ; and note (a) to s. 30, 
ante, p, 4579. 


A common 36. Where an Act of Parliament has been passed confirming a Provisional 
Order under this Act for the regulation of a common, then, subject to and 
ktd^^Tgthout without prejudice to the provisions of that Order, such common shall not, 
Pariiament. nor shall any part thereof, be inclosed without the sanction of Parliament 
sul^quently obtained. 

Definitions. 

Uefinitious. 37, lu this Act, Unless the context otherwise requires, — 

A common means any land subject to be inclosed under the Inclosuxe 
* r . Acts, 1845 to 1868(a): 
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Waste land of a manor ’’ means and includes any land consisting of Section S7. 

waste land of any manor on wMch the tenants of such manor have 

rights of common, or of any land subject to any rights of common which 
may he exercised at all times of the year for cattle levant and couchant, 
or to any rights of common which may be exercised at all times of the 
year, and are not limited by number or stints : 

“ Person ” includes a body corporate (6) : 


“ Municipal borough means any place for the time being subject to the 
Municipal Corporations Act, 1835, and the Acts amending the same (c ) ; 

Improvement Act district ” means any area subject to the jurisdiction of 
any commissioners, trustees, or other persons invested by any local Act 
of Parliament with powers of improving, cleansing, lighting, or paving 
any town ; 

“ Local government district has the same meaning as it has in the Public 38 & 39 Vict. 
HeaM Act, 1875 (d). '• 

(а) See s. 4, ante, p. 4566. 

(б) Tlie definition of “ Inclosure Acts, 1845 to 1868 ” (2 Halsbury’s Statutes 443, 575), 
and the schedule to this Act to which that definition referred, are repealed by the 
S. L. R. A., 1894 {18 Halsbury’s Statutes 1019). See now the Short Titles Act, 1896 
(op. cit. 1021). 

(c) Now the boroughs included in Sched. I., Pts. II. and III., of the L. G. A., 1933, 
antey pp. 1197, 1198. 

(d) I.e., any area subject to the jurisdiction of a local board constituted in pursuance 
of the L. G. Acts before 11th August, 1875, or in pursuance of the P. H. A., 1875 (13 
Halsbury’s Statutes 623). It is now synonymous with “ county district.” 

sis 4c a|t 9(: 4 c 


THE EIVEES POLLUTION PEEVENTION ACT, 1876. 

(39 & 40 Vict. c. 76.) 

An A(A for making further Frovision for the Prevention of the Pollution oj 
fivers, [15th August 1876.] 

1. This Act may be cited for all purposes as the Rivers Pollution Prevention Short title. 
Act, 1876. 

See also the Rivers PoEution Prevention Act, 1893, and the Rivers Pollution Preventicoi 
(Border Councils) Act, 1898, post, pp. 4872, 4947, and the Salmon and Freshwater PMieries 
Act, 1923, ss. 8 and 55 (8 Haisbriry’s Statutes 783, 812). By the last mentioned section the 
operation of the Act in the text and its amending Acts may for the purpose of protecting 
fisheries be extended to the sea and tidal waters to such extent 8& may be dete rm med by an 
order of the Minister of Health, after a local inquiry by two perscms appointed respe^vely 
hy the Ministers of Health and of Agriculture and Fish^es. The ordBr will be provisional 
only untE confirmed by Parliament B, and only if, it is objected to by any local authcHity 
or joint board affected by the order. Where an order is operative the definiiacm of 
“ stream ” in s. 20, post, p. 4597, wiE be extended in the area covered by the order to 
include such part of the sea or tidal waters as is specified in the order. No proceedings in 
respect of the pollution of any part of the sea or tidal waters specified in an order is to 
be instituted without the consent of the Minister of Health. 

The provisions of the Act exceed its title, inasmuch as they not only provide a^inst the 
poEufcion of rivers, but also against their obstructioii by the placing of solid matters 
thecem. The preamble to this Act was lepesled by the S. L. R. A., 1894. See also s. 4 
of that Act (18 Halsbury’s Statutes 1020) as to the omission of the clause of enactment. 

•p TT VOT.- TV. 2 I 
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Prohibition as 
to piittinti solid 
matters into 
itifamg* 


The Rivers Pollution Prevention Act, 1876. 

PART I 

Law as to Solid Matters. 

2» Every person [a) wlio puts or causes to be put or to fall or knowingly 
permits ( 6 ) to be put or to fall or to be carried into any stream (c), so as 
either singly or in combination (c^) with other similar acts of the same or 
any other person to interfere with its due (e) flow, or to pollute (/) its waters, 
the solid refuse of any manufactory, manufacturing process or quarry ( 7 ), 
or any rubbish or cinders, or any other waste Qi) or any putrid solid matter {%), 
shall be deemed to have committed an offence {Jc) against this Act (1). 

In proving interference with the due flow of any stream, or in proving 
the pollution of any stream, evidence may be given of repeated acts which 
together cause such interference or pollution, although each act taken by 
itself may not be sufficient for that purpose (m). 

{a) Note that the definition in s. 20, post, p. 4597, extends this word to any body of 
persons corporate or unincorporate. Hence associations, or companies, or partners may 
be answerable as well as individuals. 

(5) In Hipkins v. Birmingham and Staffordshire Gas Light Co, (1860), 6 H. & N. 250 ; 
24 J. P. 438 ; 38 Digest 31, 175, the word “ suffer,” which has much the same signification 
as permit, was held to apply to involuntary omission to prevent. Here there is a limita- 
tion, as, by this section, the permission must be with knowledge which implies will, but 
see now the Rivers PoEution Prevention Act, 1893, post, p. 4872. The predecessors of the 
appellants had made an agreement with the owner of a margarine factory, that he should 
be entitled, subject to certain conditions, to discharge the effluent from the factory into 
their sewers. Owing to a breach of this agreement, the soil of a sewage farm, the property 
of the appellants, became clogged, and consequently offensive matter found its way into 
the river Brent : — Held, that it was the appellants who “ caused or suffered to flow or 
pass ” sewage or other injurious matter into the river within s. 13 of the Middlesex 
County Council Act, 1898 {Southall and Norwood U, D. G. v. Middlesex G, G, ( 1901), 65 J. P. 
215 ; 83 L. T. 742 ,* 44 Digest 43, 309), In 1863 some vacant land adjacent to a river 
was laid out by the owner for the purpose of erecting woollen mills. A main sewer was 
constructed which emptied into the river. Six mills were subsequently erected on the 
land and large quantities of liquid were carried away from them through the sewer. 
Water-closets for the use of employees had been added to the mills between 1863 and 1913 
and were also connected with the sewer ; and it was not disputed that noxious and polluting 
liquid was proceeding from the mills and falling or flowing into the river within the 
meaning of s. 4 of this Act, post, p. 4586. There was no evidence that the landowner had 
laid out the land as an ordinary building estate, and no dwelling-houses were shown to be 
connected with the sewer save one which had acquired such a right by special agreement 
in 1864 for a payment of 5s. a year. In 1891 the local authority by agreement with the 
owners of the sewer, took a licence to use it, and gave consideration for using it, and 
agreed that their user was to be postponed to the user of the mill-owners. Held, that the 
sewer had been made by the landowner “ for liis own profit ” within the meaning of 
s. 13 (1) of the P, H. A., 1875 (13 Halsbuiy’s Statutes 631), and did not vest in the local 
authority of the district, the primary and main object of the sewer being to obtain 
increased value from the land by giving a facility for its use for manufacturing purposes 
and not for sanitation ; and held, further, that by entering into the agreement of 1891 
the local authority had not permitted the unlawful user of the sewer ; namely, the user 
of it for polluting the river contrary to s. 4 ( West Riding of Yorks Rivers Board v. Linth’ 
waits V. D, a. (No. 2), (1915), 79 J. P. 433 ; 13 L. G. R. 772 ; 41 Digest 17, 134), See 
as to the meaning of the word “ caused ” used in the Salmon Pishery Act, 1861, Closes 
V. Midland Rail, Go. (1915), 79 J. P. 367 ; 25 Digest 48, 437. 

(c) See the definition in s. 20, post, p. 4597. 

fd) It is not intended by this word to imply any conspiracy or joint action. It is 
apparently intended to refer to simultaneous action, so that if one manufacturer cast his 
refuse into the stream with little effect, yet if at the same time other manufacturers cast 
their refuse therein, the mischief would arise and each would be responsible. See Blair 
V. Deakin, post, p. ^83. 

(e) These words require attention. The flow of a stream raises two considerations: 
first, as to the velocity of the stream ; secondly, as to its course or channeL The velocity 
and the channel must not be impeded. That is, the stream must not be made to run 
slower, neither: must it be diverted from its proper channeL The word “ due ” signifies its 
natural flow. In the case of a pure undisturbed stream, the natural fiow would be 
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ascertained easily, but the case will be different where a stream has long been the subject Note tO 
of impediment. Does the statute contemplate the esisting state of things, prohibiting* Sprtinn 2 
any further impediment, or does it refer hack to the original state of the stream, and 
require the original flow to be restored and kept up ? This latter alternative will generally 
be so impracticable that the former seems the preferable construction. 

(f) See in s. 20, post, p. 4597, as to what is not polluting. It will be remembered that 
s, 68 of the P. H. A., 1875, ante, p. 4347, provides for the pollution of water by gas washings. 

It appears from the cases of Filbey v. Corribe (1837), 2 M. & W. 677 ; 1 J. P. 188 ; 38 
Digest 236, 664, and Law v. Dodd (1848), 1 Exch. 845 ; 12 J. P. 677 ; 38 Digest 236, 

655, that the refuse of a manufactory is that which the manufacturer himself contemplates 
as rubbish. 

(gr) Section 4, post, p. 4586, provides for mines. 

{h) Does this word waste apply to the foUowing word matter ? Apparently not. 

{i) See in s. 20, post, p. 4597, the limitation to be put upon the words “ solid matter.” 

A putrid effluent of 97*6 per cent, water and only 2*4 per cent, solids is not “ putrid solid 
matter” [River Rihhle Joint Committee v. HalliweU, [1899] 2 Q. B. 385 ; 63 J. P. 70S ; 

44 Digest 41, 296, followed in West Riding of Yorkshire Rivers Board v. Rawson (1903), 

67 J. P. 407 ; 89 L. T. 363 ; 44 Digest 44, 310), See as to the constnietion of a section 
of a local Act prohibiting the throwing or emptying into any dock of any “ ballast, rubbish, 
dust, ashes, shingle, stones, or other refuse or things or the doing of anv other act to 
prejudice the works of the board,” Gray v. Heathcote (1918), 82 J. P. 211 ; ‘41 Digest 970, 

8614. 

(k) Although this section creates this offence, the statute does not make the commission 
criminal so as to render the party subject to any penalty. It is provided merely that the 
county court may restrain the continuance of the offence, and make an order, and if such 
order be disobeyed the offender will be liable to a penalty. 

Where a statute prohibits an act and provides no penalty, the person who commits the 
act is liable to be indicted for a common law misdemeanor, but the rule cannot be held to 
apply here, as the statute contains a remedy. 

The acts mentioned in the section when committed in navigable rivers will generally be 
such nuisances as wfll subject the ]^rson committing them to prosecutions for nuisances, 
and such prosecutions may stiU be instituted though they afford but indifferent remedies, 
and are generally very costly. 

(Z) Preference must be made to s. 17, post, p. 4596, which prevents the Act from applying 
to the lawful exercise of any rights of impounding or diverting water. 

Thus, in Smith v. Bamham (1876), 1 Ex. D. 419 ; 40 J. P. 710 ; 44 Digest 43, 306, a 
local Act having prohibited persons from wilfully throwing rubbish into a stream, the 
Court of Appeal were disposed to hold that where a person exercised a right claimed by 
many years’ enjoyment to cast the refuse of a tannery into the stream, he was not to he 
considered to be wilfully casting rubbish therein withhi the operation of the clause. The 
point was not, however, distinctly decided. 

(m) This would be lawful in prosecutions for nuisances. The principle that the acts of 
several persons may, together, constitute a nuisance which may be restrained by injunc- 
tion, though the damage occasioned by the act of any one of such persons, taken by itself, 
would he inappreciable, was laid down in Thorpe v. Brumfitt (1873), 8 Ch. App. 650 ; 37 
J. P. 742 ; 36 Digest 215, 576, and recognised in Lamjbion v. MeUish, [1894] 3 Ch. 163 ; 

58 J. P. 835 ; 36 Digest 215, 579, So where several manufacturers had their works upon 
a stream and caused a nuisance to a riparian owner below them by discharging offensive 
matter into the stream, it was held no answer to an action for nuisance brought against 
one of them by such owner to say that the share the defendant contributed to the nuisance 
was infinitesimal [Blair v. Deakin (1887), 52 J, P. 327 ; 57 L. T. 522 ; 44 Digest 38, 271). 


PAET IL 

Law as to Sewage Pollutions. 

3. Every person {a) who causes to fall or flow or knowingly permits (S) ^ 

to fall or flow or to be carried into any stream (c) any solid or liquid sewage i^to^^osof 
matter (d), shall {subject as in this Act mentioned) (e) be deemed to have sewers, 
committed an offence against this Act (/). 

Where any sewage matter falls or flows or is carried into any stream along 
a channel used, constructed, or in process of construction at the date of the 
passing of this Act for the purpose of conveying such sewage matter, the 
person (a) causing or knowingly permitting the sewage matter so to fall or 



4584 
Section 3. 


The Eivees Pollution Peevention Act, 1876. 

flow or to be carried shall Dot be deemed to haye committed an offence 
against this Act if he shows to the satisfaction of the court having cognizance 
of the case {g) that he is using the best practicable and available means to 
render harmless the sewage naatter so falling or flowing or carried into the 
stream (A). 

Where the Local Government Board are satisfied after local inquiry 
that further time ought to be granted to any sanitary authority, which 
at the date of the passing of this Act is discharging sewage matter into any 
stream, or permitting it to be so discharged, by any such channel as 
aforesaid, for the purpose of enabling such authority to adopt the best 
practicable and available means for rendering harmless such sewage matter, 
the Local Government Board may by order declare that this section shall 
not, so far as regards the discharge of sewage matter by such channel, be in 
operation until the expiration of a period to be limited in the order. 

Any order made under this section may be from time to time renewed 
by the Local Government Board, subject to such conditions, if any, as they 
may see fit {i). 

A person other than a sanitary authority shall not be guilty of an offence 
under this section in respect of the passing of sewage matter into a stream (i) 
along a drain {1) communicating with any sewer belonging to or under the 
control of any sanitary authority, provided he has the sanction of the sanitary 
authority for so doing (m). 

(а) See the definitioii in s. 20, post, p. 4597. A sanitary authority may be brought 
within the operation of this section. 

(б) See note (6) to s. 2, ante, p. 4582. And note that now by the Rivers Pollution Pre- 
vention Act, 1893, post, p. 4872, it is enacted that where any sewage matter falls or flows 
or is carried into any stream after passing through or along a channel which is vested in a 
sanitary authority, the sanitary authority shah, for the purposes of a. 3 of the Rivers 
Pollution Prevention Act, 1876, be deemed to knowingly permit the sewage matter so to 
fall, flow, or be carried. 

Two local sanitary authorities appointed a joint drainage committee consisting of 
members from each board, and gave to such joint committee the exclusive control and 
management of the sewage and sewage works, and henceforward the disposal and treatment 
of the sewage of both districts were carried out under the control of the said committee. 
The sewage works continued to remain the property of the local board to which the said 
works belonged prior to the appointment of the said joint committee. Sewage or other 
offensive or injurious matter was allowed to flow ffom the said sewage works into an 
adjoining river, thereby polluting it. The conservancy board thereupon served a norice 
in writing upon the local board to which the sewage works belonged to discontinue the 
flow of sewage matter into the river. The local board having failed to comply with the 
terms of the notice, were summoned before the magistrates to compel them to discontinue 
the nuisance, or to render them liable to the penally for not doing so : — EeUd, that the local 
board were not liable as they had ceased to have control over the sewers, and so could not 
have ‘‘caused” or “suffered” the outflow into the river (Lea Conservancy Board v. 
TottenJiam L, B. (1891), 65 J. P. 343 ; 64 L. T. 198 ; 44 Digest 56, 399), 

The plaintiffs, under a. 10 of this Act, post, p. 4592, applied to a county court for and 
obtain^ an order to restrain the defendants ffom causing the sewage to flow into a stream. 
On appeal against this order it appeared to the court that, upon the facts of the case, the 
plaintiffs were themselves in default in not having made any provision for dealing with the 
sewage in these sewers, as required by the P. H. A., 1875 (13 Halsbury’s Statutes 623) 
Held, that the making of the order was discretionary, and although the defendants had 
offended against this Act, as a matter of discretion, under the circumstances of the case, 
an order ought not to be made against them at the instance of the plaintiffs, who were 
themselves offenders against this Act, and were seeking to avoid performance of their 
duly under the P. H. A., 1875 : — Hdd, also, that an appeal on the above-mentioned ground 
was correctly brought by way of motion (Kirlcheaton District L. B. v. Aintey, Sons <jh Co,, 
[1892] 2 Q. B. 274 ; 57 J. P. 36 ; 44 Digest 55, 395). 

Tbs ©(mservatois of the river T. having indicted Ihe local hoard of S., as Ihe urban 
sanitaiy authority, for having in contravention of s. 63 the Thames Kavigaricm Act, 
1S66_, caused, or, without lawful excuse, suffered,” sewage matter to flow into the river T. 
within their district, in connection with which certain points of law were necessarily 
involved, it was held that the proper course to follow was to take a special ver^ct, pre- 
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pared by both sides, from the jury, after formal evidence of the matters alleged in the 
special verdict had been given, and that the points of law arising thereon should be subse- 
quently discussed in the Court for Crown Cases Reserved (B. v. Staines L, B. (1888), 
52 J. P. 215). 

A local board under the P. H. A., 1875, have only a qualified property in the sewers 
within their district, and cannot prevent persons who had acquired a prescriptive right 
to use them from so doing, unless they provide other sewers equally effectual. Where a 
local board have not themselves constructed sewers which are a nuisance, but have only 
permitted them to be used by inhabitants who have acquired a prescriptive right to use 
them, the local board do not “ cause or suffer *’ sewage to flow into the Thames within the 
meaning of s. 64 of the Thames Navigation Act, 1866, and cannot be convicted of a mis- 
demeanor under that Act {R. v. Staines L. B. (1888), 53 J. P. 358 ; 60 L. T. 261 ; 44 Digest 
44, 315). The predecessors of a local sanitary authority had made an agreement with the 
owner of a margarine factory that he should be entitled, subject to certain conditions, to 
discharge the effluent from the factory into their sewers. Owing to a breach of this agree- 
ment, the soil of a sewage farm, the property of the local authority, became clogged, and 
consequently offensive matter found its way into the river Brent. It was held that the 
local authority caused or suffered to flow or pass ” sewage or other injurious matter into 
the river within the meaning of s. 13 of the Middlesex County Council Act, 1898 {Southall 
and Norwood U. D. C. v. Middlesex C. G. (1901), 65 J. P. 215 ; 83 L. T. 742 ; 44 Digest 43, 
309). And see Brown v. Dunstable Corporation, [1899] 2 Ch. 378 ; 63 J. P. 519 ; 38 Digest 
54, 311. The case of i2. v. Staines L. B. (1888), supra, was followed in two subsequent cases. 
In Thames Conservators v. Gravesend Corporation, [1910] 1 K. B. 442 ; 73 J. P. 381 ; 44 
Digest 44, 316, sewage passed from the premises of private persons and from premises 
belonging to the corporation into a sewer which was vested in the corporation, and thence 
flowed into the river Thames. It was held that as regards the sewage which came from 
their own premises, the corporation has “ caused or suffered the sewage to flow into the 
river within the meaning of s. 94 of the Thames Conservancy Act, 1894, but as regards the 
sewage coming from the premises of private persons, they had not done so. In Waltham 
Holy Cross V. D. C. v. Lea Conservancy Board (1910), 74 J. P. 253 ; 103 L. T. 192 ; 44 
Digest 47, 329, it was held that where a person has acquired the right to send sewage into the 
sewers of a local authority, and that sewage passes into a river, the local authority cannot 
he convicted of causing or suffering the sewage to pass into the river. See, however, 
Rockford R. C, v. Pori of London Authority, [1914] 2 K. B. 916 ; 78 J. P. 329 ; 44 Digest 
45, where the above cases are distinguished if not ovenmled as being inconsistent 
with the decisions of the 0. A. in Kirkheaton District L. B. v. Ainley, [1892] 2 Q. B. 274 ; 
57 J. P. 36 ; 13 Digest 527, 786, and West Riding of Yorkshire Council v. Holmfirth U, S. A., 
p. 4686, post. See as to the meaning of the word “ caused ” used in the Salmon Pishery 
Act, 1861, Moses v. Midland Rail. Go. (1915), 79 J. P. 367 ; 25 Digest 48, 437. 

(c) See the definition in s. 20, post, p. 4597, where it will be seen how far sewers draining 
into the sea or tidal waters are affect^ by those enactments. 

(d) There is no definition of “ sewage matter” in this Act nor in the P. H. A,, 1875, 
nor elsewhere. It appears to be properly the matter which is contained in a sewer. In 
Sutton V. Norwich Corporation (1858), 22 J. P* 353 ; 27 L. J. Ch. 739 ; 41 Digest 3, 1, 
Kxnueesley, V.-C., observed that in the common sense of the term a aewer means a 
large and generally underground passage for fluid and feculent matter from a house or 
houses to some other locality.” Hence sewage matter appears to be feculent matter, 
and this is supported by s. 17 of the P. H. A., 1875 (13 Hialsbury’s Statutes 633), 
which used the words “ sewage or filthy water,” and the P. H. A., 1936, s. 30, ante, 
p. 87, which uses the words “ foul water.” See also Dwrrant v. Branksome V. D. G., ante, 
p. 87. 

It will be observed that it is not necessary to prove that any injurious effect has followed 
from the act referred to. 

The occupier of any premises will be answerable for the acts of his household if he 
knowingly permits the sewage to fall into the stream, and this knowledge will be readify 
presumed from the state of the premises. 

(e) The saving in s. 17, post, p. 4596, can have no operation upon the section. Hence 
no prescriptive right or licence under ^nt will be available against this statutory 
profflbition {Lanark G. C. v. Airdrie Magistrates ; Lanark C. C. v. Coatbridge Magistrates 
(1906), 8 P. (Ct. of Seas.) 802, in H. of L., [1910] A. C. 286 ; 44 Digest 42, 299 ; MidlatUan 
C. C. V, Oakbank Oil Co. (1904), 6 P. (Ct. of Sess.) 387 ; George Legge Son, Lid. v. Wenloch 
Corporation, [1938] A. C. 204 ; [1938] 1 All E. R. 37 ; 102 J. P. 93 ; Digest Supp.). The 
words “ subject as in the Act mentioned ” in this section and in s. 4, post, p. 4586, refer 
to the latter part of each section and do not qualify the first part of the section by intro- 
ducing into it the provisions of the Act relating to legal proceedings and make the offence 
incomplete unless and until an order has been made agfiSnsfc the offender to abstain from 
the commission of the offence {HuUey v. Bilversprings Bleaching Co., [1922] 2 
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The Rivees Pollution Pbevention Act, 1876. 


Note to 86 J. P, 30 ; 44 Digest 42, 302 ; see also Neaversoii v. Peterborough R. D, (7., [1902] 1 Ch, 
Section 3. > 10 Digest 63, 360. 

At cominoii law a person cannot gain a prescriptive right to pollute the water of a river 

to such an extent and under such circumstances as to create a public nuisance (R. v. Cross 
(1812), 3 Camp. 224). But apart from this Act a riparian owner may, imder s. 2 of the 
Prescription Act, 1832 (5 Halsbury’s Statutes 824), obtain, as against other riparian 
owners, a right to discharge polluting matter into a river (Wright v. Williams (1836), 

1 M. & W. 77 ; 1 Gale 410 ; 19 Digest 73, 430 ; Carlyori v. Lovering (1857), 1 H. & N. 
784 ; 26 L. J. Ex. 251 ; 44 Digest 39, 280). The burden, however, cannot be increased 
{Crossleg v. Lightowler (1867), 2 Ch. App. 478 ; 44 Digest 56, 401 ; H alley v. Silversprings 
Bleaching Co., Ltd., [1922] 2 Ch. 268; 86 J. P. 30 ; 44 Digest 42, 302), and if an increase 
cannot be separate from the legal user, there may be a total prohibition (Blachburne v. 
Somers (1879), 5 L. R. Ir. 1 ; 44 Digest 40, 289 i ; Frechette v. Compagnie Manufactariere 
de St. Hyacinthe (1883), 9 App. Cas. 170 ; 44 Digest 13, 49). But a mere variation in 
the process of manufacture which alters the constituents of washings discharged without 
increasing the burden does not give a cause of action (Baxendale v. McMurray (1867), 

2 Ch. App. 790 ; 31 J. P. 821 ; 19 Digest 158, 1087), although the substitution of a totally 
different class of business might do so (Clarke v. Somersetshire Drainage Commissioners 
(1888), 57 L. J. M. G. 96 ; 59 L. T. 670 ; 44 Digest 43, 305). 

(f) Here also no penalty is imposed, but the application must be made to the county 
court to prevent the continuance of the offence. It must be noticed, however, that the 
person who thus acts may be liable to prosecution under the P. H. A., 1936, s. 92, ante, 
p. 293, and thereby rendered liable to a fine. 

(g) He cannot have the benefit of this provision until he is taken before the court, hut 
he will be entitled to notice of the intended proceedings under s. 13, post, p. 4595. 

(h) The county court judge must consider whether this is the fact or not, and it is not 
sufficient to hold merely that nothing has been done to aggravate the nuisance (iresf 
Riding of Yorkshire Council v, Eolmfirth U. S. A,, [1894] 2 Q. B. 842 ; 59 J. P. 213 ; 44 
Digest 46, 327). A certificate from the inspector, imder s. 12, post, p. 4594, will prove this 
fact. In an appeal under this Act, the case stated that a sanitary authority was and had 
been, for a long period before the passing of the Act, sending a large quantity of sewage into 
a watercourse which joined a larger stream, the water in which above the junction was 
available for most primary purposes, and that the combined stream fell into the sea three 
miles below the junction. The effect of this flow of sewage was, that in the summer 
months the greater part of the contents of the combined stream was foully polluted. The 
case, while it contained the statement that the combined stream had been for more than 
forty years carrying more or less polluted matter into the sea, also stated that the pollution 
had been largely increased within the last twenty years : — Held, that although the tribu- 
tary stream was, at the date of the Act, “ mainly used as a sewer ” (see s. 20, post, p. 4597), 
and was therefore exempted from the operation of the Act, the stream, into which it flowed 
was not so used, and that therefore the pollution of the latter must be prevented (Portohdlo 
Magistrates v. Edinburgh Magistrates (1882), 10 R. (Ct. of iSess.) 130). 

(i) Many orders were made during the years succeeding the Act. The section is now, 
however, spent. 

(k) See the definition of this term in s. 20, post, p. 4597. 

(l) See the definition of a drain in the P. H. A., 1875, s. 4, ante, p. 4343. 

(tji) It is presumed that these words have a retrospective operation and apply to the 
sanction given tacitly or actually to communications made before the Act, as well as to 
eases where drains are made hereafter to communicate with sewers. The sanitary autho- 
rity will he responsible for the sewer itself (Ferrand v. Hallos Land and Building Co., ante 
p. 61). See ako note (b), ante, p. 4584, and the Rivers Pollution Prevention Act, 1893, 
post, p. 4872, and cf. the case of Leeds arid District Worsted Dyers and Finishers Association 
V. West Riding of Yorkshire Rivers Board (1906), 70 J. P. 480 ; 5 L. G. R- 72 ; 44 Digest 
55, 396. 

It win he remembered that the communication of the drain with the sewer has often been 
the result of compulsion authorised by the statutes. 


PAET III. 

Law as to Maotpactueing and Mining Pollutions. 

ffito ^ Every person (a) who canses to fall or flow or knowingly permits (6) 
streams from to fall or flow or to be carried into any stream (c) any poisonous, nosious, or 
manufactories. p^Rixting liquid proceeding from any factory or manufacturing process 
shall (subject as in this Act mentioned (e)) be deemed to have committed 
an ofience against this Act (/). 
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Where any such poisonous, noxious, or polluting liquid as aforesaid faUs 
or flows or is carried into any stream along a channel used, constructed, or 
in process of construction at the date of the passing of this Act, or any new 
channel constructed (^) in substitution thereof, and having its outfall at 
the same spot, for the purpose of conveying such liquid, the person causing 
or knowingly permitting the poisonous, noxious, or polluting liquid so to 
fall or flow or to be carried shall not be deemed to have committed an offence 
against this Act if he shows [h) to the satisfaction of the court having 
cognizance of the case that he is using the best practicable and reasonably (^) 
available means to render harmless the poisonous, noxious, or polluting liquid 
so falling or flowing or carried into the stream. 

(a) See the definition in s. 20, posty p. 4597, which includes bodies of persons as well as 
in^YiduaJs. 

{h) See note (5) to s. 2, awfe, p. 4582. Proceedings can be taken against a local 
authority under this section for causing or permitting polluting liquid proceeding ri'om a 
factory or manufacturing process to faU or flow or be earned into a stream {West Biding 
of Yorkshire Bivers Board v. Linthwaite U. D, C., [1915] 2 K. B. 436 ; 79 J. P. 280 ; 44 
Digest 43, 303), 

(c) See the definition in s. 20, post, p. 4597. A stream does not become a sewer within 
the meaning of the P. H. A., 1875 {13 Halsbury’s Statutes 623), by reason of the discharge 
of manufacturing effluent into it in contravention of this section ( West Biding of Yorkshire 
Rivers Board v. Gaunt (1902), 67 J. P. 183 ; 1 L. G. R. 133 ; 41 Digest 9, o7). In pro- 
ceedings taken under s. 3, ante, p. 4583, a county court judge found that the beck in question 
was a “ stream ” within the meaning of s. 20, post, p. 4587, but did not expressly find that 
it was not a “ sewer.” The Divisional Court held that the question was in fact raised 
before the judge and was in terms decided by him {West Biding of Yorkshire Bivers Board 
V. Yorkshire Indigo Scarlet and Colour Dyers, Ltd, (1902), 67 J. P. 80). The case of West 
Biding of Yorkshire Bivers Board v. Gaunt, supra, was considered m West Biding of York- 
shire Bivers Board v. Preston (1904), 69 J. P. 1 ; 92 L. T. 24 ,• 41 Digest 8, 51, the facts 
of which were as follows : — The defendants sent polluting liquids from their factory into 
a channel. This channel was said to have originally carried down water firom a well 
above the factory, but the defendants diverted this water supply above their factory, 
took it into their mill and discharged it in a polluted state into the channel close to their 
factory. The channel ran from the factory past certain cottages, then joining a stream, 
fell with the stream into a river. Piffcy or sixty cottages emptied their sewage into the 
channel below the factory till 1892, when a sewerage scheme was put into operation for 
the district. Two cottages still discharged slop water into the channel, and two or three 
small watercourses fell into it below the factory. A county court judge held that the 
channel was a stream within the meaning of s. 20, and that the defendants had committed 
an ofEence under this section. The Divisional Conrt held that a stream within the meaning 
of the Act may he either a natxiral or an artificial one ; and that the court was not pre- 
pared to differ from the conclusion of the county court judge that the channel was a 
stream, since (apart from the existing watercourses below) pure water would still flow 
along the course but for the acts of the defendants. It has since been held that the dis- 
charge of sewage into the channel of an intermittent stream may have the effect of con- 
verting it into a sewer although the natural flow of the pure water is not cut off, and that 
no rule to the contrary is established by West Biding of Yorkshire Bivers Board v. GauTU, 
supra, or West Biding of Yorkshire Bivers Board v. Preston, supra {Att.-Gen. v. Lefixfes 
Corporation, [1911] 2 Oh. 495 ; 76 J. P. 1 ; 44 Digest 52, 367). A county council applied 
for an order under this Act to restrain the appellants “ from causing to fell or flow or to 
be carried into ” certain streams “ any solid or liquid sew^e matter.” The appellants 
allied that the streams in question were not streams within the meaning of the Act in 
respect that at the date of the passing of the Act they were mainly used as sewers. There 
was a definite finding of fact that the appellants discharged all their sewage into the 
streams in question. It was held that the streams were “ streams ” and not “ water- 
courses mainly used as sewers ” within the meaning of the Act. In the course of his 
judgment Lord BIajlsbury said, “ I wish to add that Gaunfs Casef' supra, appears to 
me to have been perfectly rightly decided ” {Airdrie Magistrates v. Lanark C. C,, Coatbridge 
Magistrates v. Lanark C, G., [1910] A. C. 286 ; 41 Digest 8, 52). See also George Legge <£r 
Son, Ltd, V. Wenhek Corporation, [1938] A. C. 204 ; [1938] 1 AU E. R. 37 ; 102 J. P. 93 ; 
Digest Supp., where it was held impossible in law for the status of a natural stream to be 
changed to idiat of a sewer by the dischaige into it of sewage after the coining into 
operation of this Act. The previous oases were distinguished on the ground that in them 
the discharge was not ili^al. 
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PioMbition as 
to drainage 
Into streams 
from mines. 


The Eivees Polltjtion Prevention Act, 1876. 

(d>) These three words mnst have separate meanings : “ poisonous ” implies destruction 
of life, human or animal *, “ noxious ” is lower in degree, and signifies some injury, hut not 
of necessity immediately dangerous to life ; “ polluting ” will include both the other 
qualities and also what is foul and offensive to the senses, except innocuous discoloration, 
as to which see s. 20, posU p. 4597. 

This section applies to a liquid only, as there is no reference here to the obstruction of 
the stream. See as to throwing cinders, etc., into streams, the P. H. A., 1936, s. 259 (2), 
ante, p. 521. See, also, as to the choking or silting up of watercourses, ihid., s. 259 (1), 
ante, p. 520. 

(e) See note (e) to s. 3, arde, p. 4585. 

( / ) See note (d) to s. 2, aide, p. 4582. Manufacturers caused polluting liquid to flow 
into a sewer which discharged into a stream. The sewer existed at the date of this Act, 
and was vested in and under the control of the local sanitary authority. The manufaeturere 
used no means to render the polluting liquid harmless. It was held that, even assuming 
that there was a prescriptive right to discharge their polluting liquid into the sewer, the 
manufacturers had committed an offence under the section by discharging into a sewer 
through which the liquid found its way into the stream {Butterworth v. West Riding of 
Yorkahhe Rivers Board, [1909] A. C. 45 ; 73 J. P. 89 ; 44 Digest 42, 301), 

Proceedings cannot ^ commenced under this section until the consent of the Minister 
of Health has been obtained under s. 6, post, p. 4589, and due notice given under s. 13, 
post, p. 4595, and that consent must be obtained before the notice required under s. 13 
can be given {West Riding of Yorhshire Rivers Board v. Robinson, [1907] 1 K. B. 431 ; 
71 J. P. 137 ; 44 Digest 50, 357), 

ig) This channel may be constructed at any time hereafter ; but it must be carefully 
noticed that the new channel must be a substituted one. No exemption is given to any 
other new channel {Midlothian C, C. v. Pumphersion Oil Co. (1904), 6 F. (Ct. of Sess.) 387 ; 
44 Digest 42, a). 

{h) See note (^) to s. 3, ante, p. 4586. 

(i) This word is not in s. 3. There is so much difficulty in dealing with these subjects 
that the manufacturer is not required to guarantee the absolute success of the means which 
he has adopted. He will be protected if he uses means which, in the judgment of skilled 
persons, may reasonably be expected to remove the mischief although they in fact do not 
do so. Cf. also note (e) to s. 10, post, p. 4593. 

5 . Every person (a) who causes to fall or flow or knowingly permits (&) 
to fall or flow or to be carried into any stream (a) any solid matter (a) from 
any mine in such quantities as to prejudicially (c) interfere with its due flow, 
or any poisonous, noxious, or polluting (d) solid or liquid matter proceeding 
from any mine (e), other than water in the same conation as that in which 
it has been drained or raised from such mine (/), shall be deemed to have 
committed an oflence against this Act, unless in the case of poisonous, noxious, 
or polluting matter he shows {^) to the satisfaction of the court having 
cognizance of the case that he is using the best practicable and reasonably (h) 
available means to render harmless the poisonous, noxious, or polluting 
matter so falling or flowing or carried into the stream {%). 

{a) See the definition in a. 20, p<xsi, p. 4597. 

(5) See note (6) to a. 2, ante, p. 4582, and note (6) to a. 4, ajite, p. 4687. 

(c) It is to be observed that this word does not occur in s. 2. What is its force here ? 
Can the due flow of the stream he interfered with otherwise than prejudicially ? In minfngr 
districts this may be the case. It may be of no importance that the course of the stream is 
slackened, or that the channel is widened or changed. Hence it will be necessary to prove 
some actual prejudice to individuals from the interference. See note (e) to a. 2, arde, 
p. 4582, as to the due flow. See, also, as to the choking or silting up of watercourses, the 
P. H. A, 1936, s. 259 (1), ante, p. 520. 

{d) See note (d) to s. 4, supra, with reference to these words, and the limitation as to 
polluting in s. 20, post, p. 4597. 

In s. 20 it is provided that solid matter shall not include particles of matter in suspension, 
but such matters would appear to fall under the term liquid matters, and, if so, they would 
be within the provision of this section. See United Alkali Co., Ltd. v. Simpson, [1894] 
2 Q. B. 116 ; 58 J. P. 607 ; 44 Digest 122, 085. 

{e) It must be noticed that s. 2, ante, p. 4682, applies to quarries. And the term mine 
applies to some underground work. This was the meaning given to iiie word in the 
decisions of the court upon the rating of mines. 
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(/) It mil be immaterial bow poisonous or polluted this water may be, so long as its Note lo 
original condition remains unchanged. If it come into contact with other substances in the ScotiOQ 5 

mine which may affect its condition, the exemption will cease, and if in an altered state it 

flows into any stream with the knowledge and permission of the mine-owner an offence will 
be committed. 

{g) See note (g) to s. 3, anfe, p. 4586. 

(A) See note (i) to s. 4, anie, p. 4588. 

(i) Reference should be made to the saving in s. 17, posf, p. 4596. 

6 . Unless and until Parliament otherwise provides (a) the following Restriction on 
enactments shall take eSect : Proceedings shall not be taken against any Sr^fpart 
person under this Part of this Act (6) save by a sanitary authority (c), nor 
shall any such proceedings be taken without the consent of the Local Govern- 
ment Board (d) : Provided always, that if the sanitary authority, on the 
application of any person interested (e) alleging an offence to have been 
committed, shall refuse to take proceedings or apply for the consent by this 
section provided, the person so interested may apply to the Local Government 
Board (/), and if that Board on inquiry (g) is of opinion that the sanitary 
authority should (h) take proceedings, they may direct the sanitary authority 
accordingly, who shall thereupon commence proceedings. 

The said Board in giving or withholding their consent shall have regard 
to the industrial interests involved in the case and to the circumstances and 
requirements of the locality (i). 

The said Board shall not give their consent to proceedings by the 
sanitary authority of any district which is the seat of any manufacturing 
industry (A), unless they are satisfied, after due inquiry, that means for 
rendering harmless the poisonous, noxious, or polluting liquids proceed- 
ing from the processes of such manufactures are reasonably (1) practicable 
and available under all the circumstances of the case, and that no material 
injury will be inflicted by such proceedings on the interests of such 
industry (m). 

Any person {n) within such district as aforesaid (o), against whom 
proceedings are proposed to be taken under this Part of this Act, shall, 
notwithstanding any consent of the Local Government Board, he at liberty 
to object before the sanitary authority to such proceedings being taken, and 
such authority shall, if required in writing by such person, afford him an 
opportunity of being heard against such proceedings being taken, so far as 
the same relate to his works or manufacturing processes (p). The sanitary 
authority shall thereupon allow such person to be heard by himself, agents, 
and witnesses (g-), and after inquiry such authority shall determine, having 
regard to all the considerations to which the Local Government Board are 
by this section directed to have regard, whether such proceedings as aforesaid 
shall or shall not be taken ; and where any such sanitary authority has taken 
proceedings imder this Act, it shall not be competent to other sanitary 
authorities (r) to take proceedings under this Act till the party against whom 
such proceedings are intended shall have failed in reasonable time to carry 
out the order of any competent court under this Act. 

(а) These words indicate that this provision is of a tentative character, because future 

legislation could, of course, prevent the continuance of this enactment, and the words have 
in themselves no definite legal operation. _ 

(б) It must be noticed that this section is limited to the cases of manufaotuixDg pollutions 
ana mining ohstructions and pollutions. 

(c) See the definition in s. 20, post, p. 4597. A fishery board is by the Salmon and 
Freshwater Fisheries Act, 1923, s. 55 (1) (8 Halsbury’s Statutes 812), gra,nted the powers 
of a sanitary authority under this Act to institute proceedings or may aid any person or 
local authority in instituting proceedings. See also the powers of a fishery board under 
iUd,f s. 8 (op dt. 783). 
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Note to { A ) The Minister of Health has now superseded the L. G. B. If proceedings are dropped, 
Section 6. this consent must be obtained every time fresh proceedings are taken, although in respect 

of a continuance of the same pollution (Ex parte Mersey and Irwell Joint Committee 

(1895), 59 J. P. N. 756). 

(e) What will constitute an interest is a question of some nicety. A riparian owner or 
occupier will be interested, so also will an inhabitant who draws water from the polluted 
stream ; and it seems that if the stream be polluted within the district, the complainant 
need not be an inhabitant, or a ratepayer within it. But is an iohabitant of the district, as 
such, a person interested ? Seeing the effect of polluted streams upon the general health of 
a district, it will probably be held that he is. 

If the object of the complainant is to obtain only a settlement of a disputed private right, 
the Minister of Health will doubtless refuse to interfere. 

(/) Now thehlinister of Health. This application should be made on folio foolscap 
paper, addressed to the Minister under cover addressed to the Secretary. It should set 
forth the circumstances of the case, the applicant’s interest, his complaint to the sanitary 
authority, and their refusal. It ^ould also communicate reasonable means of proving 
the alleged offence. 

(g) The P. H, A., 1975, Part IX., ante, p. 4504, provides for inquiries by the Minister of 
Health. 

{h) This implies that an offence has been committed, and that there is sufficient means 
of proving it. The sanitary authority are compellable to commence proceedings, but if 
they should refuse to do so, alleging and showing that they have not adequate means of 
prosecuting them with success, the High Court of Justice would probably refuse to enforce 
thift direction. 

The following part of this section shows that, notwithstanding the direction of the 
Minister, the sanitary authority may, under certain circumstances, abstain from taking 
proceedings. 

The consent of the Minister must, however, be obtained before the notice that proceedings 
will be taken has been given to the party against whom they will be taken, in order to give 
him the opportunity of being heard againsfc the proceedings being taken ( West Hiding of 
Yorkshire Rivers Board v. Robinson Brothers, [1907] 1 K. B. 431 ; 71 J. P. 137 ; 44 Digest 
50, 357, overruling Riding of Yorkshire Rivers Board v. 8carr End Mill Co. (1901), 
65 J. P. 776 ; 44 Digest 50, 356, and following Midlothian C. C. v. Oahbanh Oil Co., Ltd. 
(1903), 67 J. P. 412 ; 5 P. (Gt. of Sess.) 700). 

(i) This is only a guide to the Minister, pointing out how he is to exercise his discretion, 
but the direction is very vague. See also note (k), infra. 

(k) These words also are vague. What is the definition of a “ manufacturing industry ” ? 
Though only manufacturing industry is mentioned, doubtless mining industry falls within 
the meaning of this part of the section. Would one very large works or mine constitute 
a seat ” ? It might be reasonable to hold that it did. A further defect in the section 
is that it contemplates that proceedings will always be proposed by the sanitary authority 
of the district where the pollution takes place, whereas the injury may eonceivahly be to 
a district into which the river flows. The special protection intended to be given to a 
seat of industry may amount to very little in practice, for in any case the department is 
required to have regaid to the industrial interests involved and to the circumstances of 
the locality. 

(l) It wfll be noticed that this adverb is placed before “ practicable,” and, therefore, 
govOTns both adjectives, but probably the effect will be the same as in the l^t section, 
upon which see note (i) to s. 4, ante, p. 4588. 

(m) This consideration may be expected to cause embarrassment to the Minister, as the 
materiality of the injury will he difficult to measure. It seems to be intended that if 
iimterial injury would be inflicted by the proceedings they are not to be allowed under any 
circumstances. See also note (i), supra. 

(n) See tbe definition in s. 20, post, p. 4597. 

(o) This district must be one which is the seat of a manufacturing industry. 

ip) See note (h), supra. 

iq) No power is given to the sanitary authority to examine these witnesses on oath ; but 
see the Evidence Act, 1851, s. 16 (8 Halsbury’s Statutes 214), which may possibly confer 
the power of administering oaths to witnesses upon an inquiry such as this. 

(r) This prohibition does not apply to persons aggrieved, because they cannot take 
proceedings under this Part of the Act. See, however, s. 13, p>st, p. 4595. 
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PART W. 


Section 7. 


Administration op Law. 

7 . [Repealed by the P, H, A., 1936, s. 346, Sched. III., Pt. V., ante, pp. 720, 
730.] 


8. Every sanitary authority (a) shall, subject to the restrictions in this^Qwerof 
Act contained (6), have power to enforce the provisions of this Act in relation ^^^^enforcr 
to any stream {a) being within or passing through or by any part of their 
district, and for that purpose to institute proceedi^s in respect of any offence 
against this Act which causes interference with the due flow within their 
district of any such stream, or the pollution within their district of any such 
stream, against any other sanitary authority or person, whether such offence 
is committed within or without the district of the first-named sanitary 
authority (c). 

• • • W* 

Proceedings may also, subject to the restrictions in this Act contained (e), 
be instituted in respect of any offence against this Act by any person 
aggrieved (/) by the commission of such offence. 

(a) See the definition in a. 20, post, p. 4597, and the restriction as to the authority in the 
nest seetion. 

(b) See s. 13,po5i,p. 4595. Seethe L. G. A., 1888,s. 14, post, p. 4736, under which the county 
councils and joint committees constituted by Provisional Order under that section have 
also power to enforce the provisions of this Act. And see also Rivers Pollution Prevention 
(Border CounciLs) Act, 1898, s. 1, post, p. 4947, as regards Border councils, and Salmon 
and Freshwater Fisheries Act, 1923, s. 65 (1) (8 Halsbuiy’s Statutes 812), as to fishery 
boards. 

(c) There may be an obstruction or pollution out of the district which wiU produce 
mischief within the district, and there may he the same within the district which may 
produce mischief without the district. In both of these cases the sanitary authority of the 
district in which the mischief is produced, subject to the proviso in s. 6, ante, p. 4589, 
which prevents contemporaneous action by separate authorities, may take proceedings. 

{d) Certain words here, dealing with expenses, were repealed by the L. G. A., 1933, 
s. 307, Sched. XL, Pt. IV., ante, pp. 1194, 1282. 

(e) See s. 6, ante, p. 4589, which restricts proceedings with reference to offences imder 
Part m. to sanitary authorities, and see the other restrictions contained in s. 13, post, 
p. 4595. It does not appear that the consent of the M. of H. is required to the proceedings 
to be taken by any person aggrieved. 

if) Who T^dll be a person aggrieved ? In s. 6, ante, p. 4589, there is a provision for a 
person interested. Persons living near a steam-engine, and affected by the smoke, were 
held to be persons aggrieved within the meaning of Certiorari, 1694, s. 3 (R. v. Dewsnap 
(1812), 16 East, 194 ; 36 Digest 242, 805) ; so also a person annoyed by offensive smells, 
and vapours {R. v. Williams (1844), 6 Q. B. 273 ; 15 L. J. Q- B. 98 n). 

It seems that these proceedings may be taken in addition to those taken by the 
sanitary authority because the person aggrieved may require some special provision 
for his benefit. At the same time such person is not prevented from resorting to the 
remedies which the law otherwise provides. See s. 16, post, p. 4595. 


9 , Tie Conservancy Board constituted under the Lee Conservancy Act, Power of Lee 
1868, siaH within the area of their jurisdiction, have, to the exclnsion of Bc^toeS^ 
any other authority, the powers for enforcing the provisions of this 
which sanitary authorities have under this Act. 

The said Conservancy Board may also enforce the provisions of the Lee 
Conservancy Act, 1868, under the head or division “ Protection of Water,” 
by application to the county court having jurisdiction in the place m which 
any offence is committed against those provisions, and such court may by 
summary order require any person to abstain from the commission of any 
such offence, and the provisions of this Act with respect to summary orders 
of counly courts and appeal therefrom shall apply accordingly. 
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Section 10. 


Offences to be 
restrained by 
summary order 
of county court. 


The Eivers Pollution Prevention Act, 1876. 

Legal Proceedings. Saving Clauses. Definitions. 

(1) Legal Froceedings: 

10. The county court having jurisdiction in the place {a) where any ofience 
against this Act is committed may by summary order (&) require any person 
to abstain from the commission of such offence, and where such offence 
consists in default to perform a duty under this Act (c) may require him to 
perform such duty in manner in the said order specified ; the court may 
insert in any order such conditions as to time or mode of action as it may 
think just, and may suspend or rescind any order on such undertaking being 
given or condition being performed as it may think just, and generally may 
give such directions for carrying into effect any order as to the court seems 
meet. Previous to granting such order the court may if it think fit, remit 
to skilled parties (d) to report on the “ best practicable and available means 
and the nature and cost of the works and apparatus required, who shall in 
aU cases take into consideration the reasonableness of the expense involved 
in their report (e). 

Any person making default in complying with any requirement of an 
order of a county court made in pursuance of this section (/) shall pay to 
the person complaining, or such other person as the court may direct, such 
sum, not exceedi n g fifty pounds a day for every day during which he is in 
default, as the court may order ; and such penalty shall be enforced in the 
same manner as any debt adjudged to be due by the court ; moreover, if 
any person so in default persists in disobeying any requirement of any such 
order for a period of not less than a month (g) or such other period less than 
a month as may be prescribed by such order, the court may in addition to 
any penalty it may impose appoint any person or persons to carry into effect 
such order ; and ^ expenses incurred by any such person or persons to such 
amount as may be allowed by the county court shall be deemed to be a debt 
due from the person in default to the person or persons executing such order, 
and may be recovered accordingly in the county court {h), 

(а) It may become necessary in some cases to determine this place where there are 
separate jurisdictions. Thus, the act of putting something in the stream may cause the 
obstruction in a different district, and in a different jurisdiction. AU the liquid cast into 
the stream may be innocuous until it reaches a spot in a different jurisdiction. It seems, 
however, that reference must be made to the place where the act was done. See, upon this 
point, R. V. Cotton (1858), 1 E. & E. 203 ; 23 J. P. 532 ; 36 Digest 235, 739 ; Brown v. 
Bussell, Francomb v. Freeman (1868), L. R. 3 Q. B. 251 ; 32 J. P. 196 ; 36 Digest 229, 699, 

(б) Although these words point to an injunction only, it appears from the rest of the 
clause that the order may be something more. The order is in &e nature of an injunction, 
and is in the discretion of the court {Kiricheaim, District L, B. v. Airdey ds Go,, ante, p* 4685). 
And see Bwtieirujorth v. West Riding of Yorkshire Rivers Board, ante, p. 4588. The order is 
equivalent to a judgment for the purpose of estoppel, and the d^endants against whom 
it is made cannot in further proceedings for the enforcement of the order dispute the com- 
mission of the offence, or contend that the order, so far as it applies to the locus in quo, 
was made without jurisdiction (River RtbUe Joint Committee v. Croston U. D, C,, [1^7] 
1 Q. B. 251 ; 30 Digest 121, 3). 

The county court is not justified in the exercise of its judicial discretion under this 
section in refiasing to make an order restraining the discharge of sewage into a stream in 
contravention of s. 3, ante, p. 4583, where the discharge would appreciably poUute the 
stream were it otherwise pure, merely because the poUution of the stream from other 
sources prevents the poUution due to the particular discharge from being appreciable 
(Staffordshire C, C, v, Seisdon R. D. C, (1907), 71 J. P. 185 ; 96 L. T. 328 ; 44 Digest 42, 
300. See also Hainesworth v- West Riding of Yorkshire Rivers Board (1902), 5 L. G. R. 
356 n). 

A summary order was made in the county court nnd^r this section requiring the 
offender to abstain from the commission of an offence against this Act. On an applica- 
tion for penalties for making defanlt in complying with a requirement of the order, it 
was held that two months’ written notice, under s. 13, ^yost, p. 4595, of the intention 
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to take proceedings need not be given to the offender (West Riding of Yorkshire Rivers 
Board V. HeckmondmJce U, D. G. (1914), 78 J. P. 190 ; 44 Digest 50, B58). 

As to costs, see County Court Rules, Order LIII., rr. 8, 45 ; and Bates v. Gordon Hotels, 
Ltd,, \mZ] 1 K. B. 631 ; 13 Digest 523, 732. 

(c) No part of this Act assigns any duty to be performed. But the provision of the 
section contemplates that the judge of the county court will not always absolutely prohibit 
the act complained of, but may, in some cases, make an order prescribing that the works 
may be carried on in such manner as will prevent the recurrence of the evil. He may 
give a limited time during which the defendant may provide for the removal of his works, 
or adopt such means as will, according to the judgment of the court, remove the nuisance, 

(d) I.e., to special referees, such as chemists, engineers, or other scientific persons. This 
remission is optional with the court, and as the section makes no provision for the costs of 

' this report, which wiU be usually for the benefit of the defendant, the court, before the 
matter is remitted, may probably require the defendant to undertake to pay those 
expenses. 

(e) The precise meaning of these words is, perhaps, not altogether obvious, but it appears 
to be intended that the referees shall report that the expenses will be such that the 
defendant might reasonably be called upon to incur them, or that they would be such 
that it would be unreasonable that he should be required to undertake them. 

the expenses might in some cases render it impossible for the manufacturer to continue his 
business. 


Note to 
Section 10, 


It must be noticed that the word “ reasonably ” introduced in s. 4, ante, p. 4587, before 
“ available,” and in s. 5, a7ite, p. 4588, before “ practicable,” is omitt^ here, but doubtless 
the referees will be guided by a consideration of what is reasonable in regard to the works. 

(/) This will occur where the judge of the county court either makes an order directing 
an absolute abstention from the continuance of the offence, or makes an order specifying 
certain works to be executed. 

This part of this section sets out the means of prohibiting the offences which have been 
described in the former Parts of the Act. The penalty is incurred when an order of the 
court is disobeyed, 

(g) This means calendar month. See the Interpretation Act, 1889, s. 3 (18 Halsbury’s 
Statutes 993). 

(h) This amount will in many eases far exceed the amount imposed as the limit of the 
jurisdiction of the county court ; nevertheless the action may be brought therein. See 
R. V. Harden (1853), 2 E. & B. 188 ; 17 J. P. 614 ; 36 Digest 239, 731 ; Hertjerrd Unim 
Guardians v. Kimpton (1855), 11 Exch, 295 ; 19 J. P. 678 ; 36 Digest 240, 783. 


11 . If either party in any proceedings before the county court under 
this Act feels aggrieved by the decision of the court in point of law or on 
the merits {< l ), or in respect of the admission or rejection of any evidence, he 
may appeal from that decision to the [Court of Appeal (&)]. 

The appeal shall be in the form of a special case to he agreed upon by 
both parties or their attorneys (c), and, i£ they cannot agree, to be settled 
by the judge of the county court upon the application of the parties or their 
attorneys. 

The court of appeal may draw any inferences from the facts stated in the 
case that a jury might draw from facts stated by witnesses. 

Subject to the provisions of this section, all the enactments rules and 
orders relating to proceedings in actions in couniy courts (d), and to enforcing 
judgments in county courts and appeals from decisions of the county court 
judges, and to the conditions of such appeals, and to the power of the superior 
courts on such appeals, shall apply to all proceedings under this Act, and to 
an appeal from such action, in the same manner as if such action and appeal 
related to a matter within the ordinary jurisdiction of the court. 

Any plaint (^) entered in a county court under this Act may be removed 
into the High Court of Justice by leave of any judge of the said High Court (/), 
if it appears to such judge desirable in the interests of justice (^) Jhat such 
<mse should be tried ia the first instance in the High Court of Justice and not 
is a county court, and on such terms as to security for and payment of 
and such other terms (if any) as such judge may think fit. 
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The Eivees Poxlution Peevention Act, 1876. 


Kote to (®) Tliese words appear to apply to the facts of the case as shown by the evidence, and 
Section 11 P^^^^-bly also to the requirement made by the judge of the county court. It may be 

contended before the High Court that the facts proved did not justify the finding of the 

judge, or if he shall have made an order requiring anything to be done, that such order 
woSd not be reasonable or practicable. 

Again, the complaining party may urge that their complaint has been improperly 
dismissed. 

(b) The words in square brackets were substituted by the Adm in istration of Justice 
(Appeals) Act, 1934, s. 2 (1), Schedule, Pt. I. (27 Halsbury’s Statutes 459, 460). See 
also County Courts Act, 1934, ss. 105, 108 (1) (op. cit. 141, 142). 

(c) This alternative appears to be given, because in the county court the parties may 
appear in person, and the provision is copied from Coinage (Sydney Branch Mint) Act, 
1863, s. 14, but it is not likely that the parties will often appear in these proceedings in 
person. Indeed, the sanitary authorities cannot do so. 

(^) A proceeding under s. 10, ante, p. 4692, for a su mm ary order is civil, not criminal, 
and therefore discovery and interrogatories may be allowed {Derby Corporation v. Derby- 
shire O. C., [1897] A. C. 550 ; 62 J. P. 4 ; 44 Digest 50, Z59). ^ 

{e) This word explains how the proceedings are to be taken in the county court. 

(/) Apparently one of the parties only make the application to the judge, though 
the other party must be summoned to appear at the hearing. 

{g) These are rather indefinite words. They seem to imply that by reason of prejudice or 
undue interest in the court, either on the part of the judge or the jury, the case cannot be 
fairly tried in the county court. But it is presumed that the judge would also be moved 
by the gravity of the question at issue, or its difficulty. 

The section does not proceed to declare what can be done by the High Court, but doubt- 
less it will be the same as can be done by the county court. 

Jji West Hiding of Yorkshire Hirers Board v. Ravensthorpe U. D. C, (1907), 71 J. P. 209 ; 
44 Digest 51, 361, an application for transfer was refused on the ground of expense and 
because a local investigation would be precluded by acceding to it. 


Certificate o£ 
inspector of 
[Mfiiister of 
Health] as to 
best practicable 
means. 


12. A certificate granted by an inspector - of proper qualifications [a) 
appointed for the purposes of this Act by the Loc^ GoYernment Board to 
the efiect that the means used for rendering harmless any sewage matter 
or poisonous, noxious, or polluting solid or Squid matter falling or flowing 
or carried into any stream, are the best or only practicable and available 
means under the circumstances of the particular case, shall iu all courts 
and in all proceedings under this Act be conclusive evidence of the fact (b) ; 
such certificate shaU continue^ in force for a period to be named therein, 
not exceeding two years, and at the expication of that period may be renewed 
for the like or any less period (c). 

All expenses incurred in or about obtaining a certificate under this section 
shall be paid by the applicant for the same. 

Any person aggrieved by the grant or the withholding of a certificate 
under this section may appeal (d) to the Local Grovernment Board against 
the decision of the inspector ; and the Board (e) may either confirm, reverse, 
or modify his decision, and may make such order as to the party or parties 
by whom the costs of the appeal are to be borne as to the said Board may 
appear just. 


(a) The Minister of Herith has now superseded the L. G. B. The inspector must be 
specially appointed by Mm ; few such certificates have been granted. 

This certificate would he available under ss. 3 — 5, ante, pp. 4583 — 9. 

(b) It must be carefully noted that the certificate will only have tMs effect in pro- 
ceedings under this Act, i^ough it is to be available to some extent in other proceedings. 
See s. 16, post, p. 4595. 

(c) It do^ not appear that it can he revoked or recalled before the expirarion of the 
period. 

(d) The liOnister of Health has now superseded the L- G. B. Thi« appeal should be made 
in writing upon folio foolscap paper addressed to the Minister or Secretary of the Ministry. 
No speciM form has been prescribed. 

If the local authority appeal, the same may be made under their common seal or under 
the hand of their cler£ 

No time is prescribed for the appeal, but it should be made promptly after the decdsion- 

(e) No precise rule of aorion is pr^cribed, and the Minister will follow his usual practice 
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of receiving the appeal in writing, communicating it to the other party, and having received Not 6 tO 

an answer, and also communicated with the inspector, will give his decision. There is no Section 12, 

need of an order for this decision, though there must be one for the costs if awarded. It is 

presumed that the costs here referred to are those of the parties. As to the recoverv of such 
costs, see s. 14, infra. 


13 . Pfocecdiugs sliall iwt he toiken uudev this Act agciiyist duy pcTsoTi fot nestriction on 
my offence against the provisions of Tarts II. atid III. of this Act until the 
expiration of hvelve months after the passing of this Act (a) ; nor shall pro- 
ceedings in any case he taken under this Act for any ofience against this 
Act until the expiration of two months after written notice (6) of the intention 
to take such proceedings has been given to the of ender, nor shall proceed- 
ii^s under this Act be taken for any offence against this Act while other 
proceedings in relation to such offence are pending (c). 


{a) This paragraph being temporary in its application was repealed by the S. L. R. A., 
1883 (18 Halsbury’s Statutes 986). 

(b) In the case of proceedings under Part III. of this Act this notice cannot be given 
until the consent of the M. of H. under s. 6, (iTite, p. 4589, has first been obtained. See 
West Tiding of Yorkshire Rivers Board v. Rohiyison, ante, p. 4590. Care must be taken 
to secure the proper service of this notice, as the statute does not supply any statement 
of what shall be sufi&oient service. In general the notice should be signed by the clerk 
of the sanitary authority proposing to proceed where such authority proceeds. In the 
case of a proceeding by a person aggrieved the notice will be sufficient if given by his 
solicitor or agent. 

(c) See West Riding of Yorkshire Rivers Board v. Heckmovdioike U. D. G. (1914), 78 
J. P. 190 ; 44 Digest 50, 358. This prohibition is in addition to that in s. 6, ante, p. 4589, 
w’hich refers to proceedings under this Act, and the object of this enactment is to prevent 
the party from being oppressed by a variety of proceedings. But quaere, what proceedings 
are referred to ? 


14 . . . . Every order for the pajntnent of costs made by the said Board Orders as to 
under section twelve of this Act may be made a rule of her Majesty’s High SSSriL 
Court of Justice. 

The Minister of Health has now superseded the L. G. B. See the P. H. A., 1875, 
s. 294, ante, p. 4505. Certain words in this section were repealed by the L. Gt, A., 1933, 
s. 307, Sched. XI., Pt. IV., ante, pp. 1194, 1282. 

This and the following section are applied by s. 55 (5) of the Salmon and Freshwater 
Fisheries Act, 1923 (8 Halsbury’s Statutes 813), to local inquiries held by persons appointed 
by the Ministers of Health and of Agriculture and Fisheries with regard to the application 
of this Act and the amending Acts to tidal waters and the sea for the protection of fisheries. 


15 . [Repealed by the L. G, A., 1933, s. 307, jSched, XL, Ft. IV., ante, pp. 1194, 
1282.] 


(2) Saving Glauses. 

16 . The powers given by this Act shali not be deemed to prejudice or Powers of Act 
affect any other rights or powers now existing or vested in any person or 
persons by Act of Parliament, law, or custom, and such other rights or powers 
may be exercised in the same manner as if this Act had not passed {a ) ; and 
nothing in this Act shall legalise any act or default which would but for this 
Act be deemed to be a nuisance or otherwise contrary to law : Provided 
nevertheless, that in any proceedings for enforcing against any person such 
rights or powers the court before which such proceedings are pending shall 
t^e into consideration any certificate granted to such person under this 
Act (6). 

{a) Hence persons specially a^rieved by any acts which would of themselves constitute 
the offences herein described may pursue the remedies which the law provides for 'tkem 
as by injunctioii or indictment. In many cases also snch offences' ace the subject of 
specific provisions iu local Acts. The Waterworks Clauses Act, 1847, ss. 61 — 67, aMe, 
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The Eivees Pollittion Prevention Act, 1876. 

Note to PP- — 4195, relating to 'waterworks, inco^orated with the P. H. A., 1936, by s. 120 

Section 16 P* contains provisions prohibitory of some of them, and the customs of 

' certain ancient courts and of the Commissioners of Sewers also apply to them. All these 

provisions are preserved. See also the provisions of the P. H. A., 1875, s. 69, ante, p. 4349, 
which enables local authorities to take proceedings to prevent the pollution of streams, 
and P. H. A., 1936, s, 100, ante, p. 320, which enables them to bring actions in respect of 
nuisances. 

Whether the pursuit of these remedies will prevent the adoption of the remedies given by 
this Act will depend upon the construction of the last proviso in s. 13, ante, p. 4595. 

This section only saves rights to prevent pollution and not rights to pollute as against 
other riparian owners (Midlothian C, O. v. Oakhanh Oil Co, (1904), 6 F. 387). 

(6) See s. 12, ante, p. 4594. Although this certificate is to be thus considered, the court 
are not hoimd to give any particular weight to it. Probably without this enactment it 
could have been brought under the notice of the court by affidavit or otherwise. However, 
it cannot now be rejected as irrelevant. 

Saving of rights 17. This Act shall not apply to or afiect the lawful exercise of any rights 

of impounding r ■ j ♦ j » j.- ^ o 

and diverting of impounding or divertmg water. 

Water. 

This is an important section, and prevents the operation of the prohibitory clauses of 
the Act to the extent which the generality of the language would have effected. If the 
general terms of those sections were considered it might have been found that rights 
relating to water would be improperly and unnecessarily interfered with. 

Thus, a millftr or other person may throw rubbish or waste into a stream to divert the 
course where he has a right to such diversion, or where he desires to impound the water, 
and if the act be done with any such object this section appears to exempt him from the 
provisions of the Act. The right to impound implies the right to return the water adfter 
impounding, although it may have become putrid by the impounding (River 
Joint Committee v. EalUwell, [1899] 2 Q. B. 385 ; 63 J. P. 708 ; 44 Higest 41, 296). 

It is, however, to be carefidly noticed that it is only where there is the right described that 
this exception takes effect ; and further, that no excessive deposit nor any negligence or 
uimecessaiy action in this respect will be excused. 

Saving of 18 . Nothing in or done under this Act shall extend to interfere with, 

sS^c^cts. away, abridge, or prejudicially affect any right, power, authority, 
jurisdiction, or privilege given by the Thames Conservancy Acts, 1857 and 
1864, or by the Thames Navigation Act, 1866 (a), or by the Lee Conservancy 
Act, 1868(6), or any Act or Acts extending or amending the said Acts or 
18 & 19 Viet, either of them, or affect any outfall or other works of the Metropolitan Board 
* of Works (although beyond the metropolis) executed under the Metropolis 

Management Act, 1855 (c), and the Acts amending or extending the same, 
or take away abridge or prejudicially. affect any right power authority juris- 
diction or privilege of the Metropolitan Board of Worl^. 

(a) The Thames Conservancy Acts, 1857 and 1864 ; and the Thames Navigation Act 
1866, were wholly repealed and replaced by the Thames Conservancy Act, 1894, which has 
in its turn been repealed and replaced by the Thames Conservancy Act, 1932 (22 & 23 
Geo. 5, c. xxxvii). The Port of London Authority are the Conservators of the river 
Thames within the limits of the Port as defined by the Port of London (Consolidation) Act, 
1920, Sched. I. (18 Halsbury’s Statutes 745), as amended by the Port of Lond<Hi (Vauious 
Powers) Act, 1932, s. 22 (25 Halsbury’s Statutes 791), viz. roughly from the boundary 
between Teddington and Twickenham down to Havengore Creek, Essex, and the Isle of 
Sheppey, Kent, but excluding the Medway, Swale, Lee or Lee Bow Creek so far as under 
the jur&diction of conservators, and excluding the Grand Junction Canal, and claim the 
of all savings on behalf of the Thames Conservators. 

(h) See now also 37 & 38 Viet. c. xevi., 49 & 50 Viet. c. cix., 55 & 56 Viet, c, cli., and 
Lee ConsCTvancy Act, 1900. 

(c) (11 Halshury’s Statutes 889). The powers and duties of the Metropolitan Board of 
Works were transferred to the London C. C. by Local Government Act, 1888, s. 40 (10 
Halsbury’s Statutes 718). 

IS. Where any local authority or any urban or rural sanitary autiborily 
aiitboiities. has been ^powered or requir^ by any Act Parliament to carry imy 
sewage into the sea or any tidal waters, nothing done by such authority^ 
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in pursuance of such enactment, shall be deemed to be an oSence against Section 19, 
this Act. 

It is presumed that the Act referred to has made due provision for the prevention 
of the pollutions herein dealt with ; but, independently of this section, this Act would not 
have applied to these, unless the L. G. B. or their successor the Minister of Health acted 
under the next section, or under s. 55 of the Salmon and Freshwater Fisheries Act, 1923 
(8 Halshury’s Statutes 812), which would hardly have occurred against a statutory 
licencee. And see Somersetshire Drainage Commissioners v. Bridgwater Corporation (1899), 

81 L. T. 729 ; 44 Digest 43, 308, 


(3) Definitions. 

20. In this Act, if not inconsistent with the context, the following terms Definitions, 
have the meanings hereinafter respectively assigned to them; that is to 
say, 

“ Person ’’ includes (a) any body of persons, whether corporate or unincor- 
porate {b) : 

Stream ” includes (c) the sea to such extent, and tidal waters to such 
point, as may, after local inquiry and on sanitary grounds (d), be 
determined by the Local Government Board, by order published in 
the London Gazette. Save as aforesaid, it includes rivers streams 
canals lakes and watercourses, other than watercourses at the passing 
of this Act mainly used as sewers (e), and emptying directly into the 
sea or tidal waters which have not been (/) determined to be streams 
within the meaning of this Act by such order as aforesaid : 

‘‘Solid matter*’ shall not include particles of 'matter in suspension in 
water (g) : 

“ Polluting ” shall not include innocuous discoloration : 

“ Sanitary authority ” means — 

In the metropolis as defined by the Metropolis Management Act, is&i9Vict. 
1855, any local authority acting in the execution of the iNfuisances Vicfc. 

Kemoval for England Act, 1855, and the Acts amending the same (h) : 

Elsewhere in England, any urban or rural sanitary authority acting 

in the execution of the Public Health Act, 1875 (i). 38^39 Vicfe. 

' ' C.56. 

* * * 3|! * a|s 

(a) This word has an extending meaning, and does not exclude the other signifioataons 
oi the term defined v. Kers^w (1856), 6 E. & B. 1907 ; Doe v. Benham (1845), 7 
Q. B. 979). 

(5) Hence partnerships and associations are included. 

(c) This is not so much a definition as an enactment that the Minister of Health shall 
determine how much of the sea and of tidal waters shall he brought within the operation 
of this Act. See also next note. 

Tidal waters appear to signify those parts of rivers in which the tide ebbs and flows, as 
estuaries are covered by the term sea. It would seem that the expression tidal waters is not 
confined to those waters where there is a horizonial ebb and flow only, but may include 
waters in which there is only a vertical rise {West Riding of YorJcshire Rivers Board v. 

Tadcaster R. D. C, (1907), 71 J. P. 429 ; 97 L. T. 436 ; 44 Digest 86, 871). Cf. Reece v. 

MiUer (1882), 8 Q. B. D. 626 ; 47 J. P. 37 ; 44 Digest 85, 869. As to depositing solid 
matter in harbours, etc., see United Alkali Co,, Lid. v. Simpson, ante, p. 4588. 

As to the rights of riparian owners in tidal rivers, see Lyon v. Fishmongers^ Co. (1876) 

1 App. Cas. 662 ; 44 Digest 107, 888. 

Water percolating through the ground in no defined or visible channel is not a stream 
{McNab V. Robertson, [1897] A. C. 129 ; 61 J, P. 468 ; 19 Digest 146, 1001). 

(d) By these words it is probably intended that the Minister of Health is not to have any 
consideration of the Customs, Admiralty, or other regulations, except so far as they coincide 
with the sanitary necessities of the districts. The following are instances of orders made 
by tl:]^ L. G. B. under the section dealing with tidal portions of rivers, viz. : in 1902, 

Wfllington Gut, WiUington Bum, and WaUsend Bum ; in 1897, parts of the rivers Avon 
and Stour (Hants) ; in 1890, part of the Medway. By s. 55 of the Salmon and Freewater 
Fisheries Act, 1923 (8 Halsbury’s Statutes 812), an order may be made extendiag the 

P.H. — ^VOL. IV. 2 X 
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operation of this Act and its amending Acts to the sea and tidal waters “ for the purpose 
of the protection of fisheries.” The procedure to be followed in making such an order is 
prescribed by the section and is referred to in the note to s. 1, ante, p. 4581. 

It will be well to refer to the profusions respecting port health districts in the P. H. A., 
1936, ante, p. 5. 

(e) See Portdbdlo Magistrates v. Edinburgh Magistrates, arUe, p. 4586. As to when a 
stream may become a sewer, see Falconar v. South Shields Corporation (1895), 11 T. L. R. 
223 ; West Elding of Yorkshire Rivers Board v. Gaunt, ante, p. 4587 ; West R^ing of York- 
shire Rivers Board v. Preston, ante, p. 4587 ; West Biding of Y orkshire Rivers Board v. 
Yorkshire Indigo, Scarlet and Colour Dyers, Ltd., ante, p. 4587 ; Gl^gow, Yoker and Clyde- 
bank Rail. Co. V. Macindoe (1896), 24 R. (Ct. of Sess.) 160 ; Airdrie Magistrates v. Lanark 
C. C., Coatbridge Magistrates v. Lanark C. C., [1910] A. C. 286 ; 41 Digest 8, 52; Att.-Gen. 
V. Lewes Corporation, ante, p. 4587 ; Shepherd v. Croft, [1911] 1 Ch. 521 ; 41 Digest 8, Si ; 
George Legge <Ss Son, Ltd. v. Wenloch Corpn., [1938] A. C. 204 ; [1938] 1 All E. R. 37 ; Digest 
Supp. 

(f ) Or rather " which shall not be.” 

(g) It is believed that these words have a technical me anin g in chemistry. However, 
disiiitegrated matters which do not sinkj but float in water, such as the fibres of the pulp of 
paper, appeax to fall within this definition. But if they coagulate in water and cease to 
be particles, they will lose the exemption. And see River Ribble Joint Committee v. 
HaUiweU, anle, p. 4583. 

{h) These Acts are aU repealed and re-enacted by the P. H. (London) A., 1936 (30 
Halsbury’s Statutes 437). 

(0 See the L. G. A., 1933, s. 1, ante, p. 736. Parts V. and YI. of this Act, relating only 
to the application of the Act to Scotland and Ireland, are here omitted. 


THE LIMITED OWNEES EESEEVOIES AND WATEE 
SUPPLY PUETHEE FACILITIES ACT, 1877. 

(40 k 41 ViCT. 0 . 31) (a). 

An Act to give further fadlUies to Landowners of limited interests in England 
and Wales and Ireland to charge their estates with the expenses of constructing 
Reservoirs for the Storage of loater, and other similar purposes. 

[2iid August, 1877.] 

1. Tliis Act may be cited as the Limited Owners Reservoirs and Water 
Supply Further Facilities Act, 1877. 

(a) The preamble to this Act has been repealed by the S. L. R. A., 1894. See also s. 4 
of that Act (18 Halsbury’s Statutes 1020) as to the omission of the clause of enactment. 
The effect of this Act and its bearing upon the subject of public health have already been 
stated in the notes to s. 116 of the P. H. A., 1936, ante, p. 356. It has been thought 
advisable to set out here the full text of the Act. See also District Councils (Water 
Supply Facilities) Act, 1897, post, p. 4940. 

2. This Act shall not extend to Scotland (a). 

(a) But see now Improvement of Land Act, 1899, s, 2. 

3. This Act shall be incorporated with the Improvement bf Land Act, 1864, 
and the two Acts shall be read together as one Act. 

4. The provisions of the Waterworks Clauses Act, 1863, with respect to 
the security of the reservoirs constructed by the undertakers (a) are 
incorporated with this Act ; and in that Act, as incorporated with this Act, 
the expression “ the special Act ” shall mean and include the Improvement 
of Land Act, 1864, and this Act ; and the expression ‘‘ the undertakers ” 
shall mean any person who constructs or erects any reservoir or dam under 
the authority of either of the last-mentioned Acts, 

(a) iSee Waterworks Clauses Act, 1863, ss. 3 — 10, ante, pp. 4257, 4258. 
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5. The construction or erection of reservoirs or other works of a permanent Section 5. 

character for the supply of water to persons residing or engaged in labour 

on the lands on which such works are situate, or on any other lands settled 

to the same uses, or for the more convenient or profitable user of such lands, 

or for the supply of water to any sanitary or other local authority or water 27 & 28 vict. 

company, or to any manufacturer or other person, or for any one or more 

of such purposes, shall be deemed to be an improvement of land within the 

meaning of the ninth section of the Improvement of Land Act, 1864, and shall 

be sanctioned by the Co mmis sioners (a), if it can be shown to their satisfaction 

that such reservoirs or works for the supply of water will for any purpose 

efiect a permanent yearly increase in the value of the lands on which they 

are situate, or any other lands settled to the same uses, or will be permanently 

productive of a yearly revenue to the owner of such lands exceeding the 

yearly amount proposed to be charged thereon (b) ; and the construction of 

any such works shall be deemed to include the purchase by the landowner 

of any water right or other easement which might otherwise interfere with or 

prevent the construction of the same or any such supply of water as aforesaid. 

In calculating whether the improvement is likely to efiect a permanent 
increase of the yearly value of the land, or be productive of a yearly revenue, 
to the landowner exceeding the yearly amount proposed to be charged thereon, 
it shall be lawful for the Conmiissioners (a) to take into account the value of 
any contract, the terms of which have been agreed upon between the land- 
owner and any sanitary or other local authority, or water company, or 
manufacturer or other persons, for the purpose of supplying such authority 
company person or persons with water, as well as the effect on such value 
or revenue of any sum expended by the landowner in the construction of the 
works over and above the sum proposed to be charged upon the land. 

When the improvement will afford a supply of water to persons residing 
or engaged in labour on the lands on which the proposed worts will be situate, 
or on any other lands settled to the same uses, the Commissioners (a) may, 
if they think fit, sanction the improvement, although it may not be shown 
that the same will effect a direct yearly increase in the value of the lands, or 
be productive of a yearly revenue to the owner of the lands exceeding the 
yearly amount proposed to be charged thereon (c). 

(а) Now the Minister of Agricnlture and Fisheries. See note [a] to s. 10, post, p. 4600. 

(б) As to charging estates with the cost of improvements, see the Improvement of 
Land Acts, 1864 and 1899 (10 Halsbnry’s Statute 127, 166). Reference may also be 
made here to s. 83 and Sched. III., Pt. I., xiv., of the Settl^ Land Act, 1925 (17 Halsbuiy’s 
Statutes 920, 967), which enables the cost of waterworks to be paid for out of capital 

(c) Compare the District Connoils (Water Supply Facilities) Act, 1897, s. 4, post, p 4942. 

6 . Any landowner charging or proposing to charge (a) his estate with the 

cost of the construction of reservoirs or other works for the supply of water an^Stty, etc. 
under this Act may enter into any agreement for the supply of water to 
any sanitary or other local authority, water company, manufacturer, or 
other person, for any term not exceeding the number of years during which 
the cost of the improvement, or any part of it, is made a charge upon the 
estate : Provided that every such agreement be approved by the Commis- 
sioners (6), and that no premium or benefit in the nature of a premium be 
reserved thereby by the landowner. 

{a) See note (5) to s. 6, supra, 

(h) See note {a) to s. 6, supra, 

7 . Any company now authorised to contract with landowners in England 

or Wales . . . {a) for the execution of any works for the improvement of ^ ^ 



4600 
Section 7. 

execution ot 
reserrolr, etc. 


Subscriptions 
to waterworks 


27 &28 Viet, 
c. 114. 


Protection of 
Eights. 




l>efli)itions. 


The Limited Ownees Reseevoibs, etc., Act, 1877 . 

land, or to make advances for the purpose of executing or assisting in the 
execution of such works, may, with the approval of the Commissioners (6), 
contract with any such landowner for the execution of any reservoirs or 
works of water supply, the cost of which may by this Act be charged upon 
the estates of such landowner, and may, with the like approval, make advances 
for the purpose of executing or assisting in the execution of such reservoirs 
or works ; and for this purpose the execution of any such reservoirs or works 
shall be deemed to be an improvement of land within the meaning of any 
Act of Parliament or articles of association relating to any such company. 

(а) Words relating to Ireland only are here omitted. 

(б) See note (o) to s. 10, infra, 

Sm Any landowner desiring to charge (a) his estates with subscriptions for 
the construction of waterworks by a water company (6) may charge his 
estates with such moneys on the same terms and conditions as he may under 
the Improvement of Land Act, 1864, charge his estates with moneys subscribed 
for the construction of railways or navigable canals ; and for this purpose 
the provisions contained in sections seventy-eight to eighty-nine, both 
inclusive, of the Improvement of Land Act, 1864, shall apply, mutatis 
mutandis, to such subscriptions, as if the same had been subscribed for the 
construction of a railway or navigable canal. 

(a) See note (5) to s. 5, ante, p. 4599. 

(b) As to changing the estate with contributions towards expenses incurred by any 
disfeot council in supplying water, see the District Councils (Water Supply Facilities) Act, 
1897, post, p. 4940. 

9 . Nothing in this Act shall be construed to authorise any landowner, 
or any water company, local authority, person or persons authorised by 
any landowner, to injuriously affect any reservoir canal river stream or 
navigation, or the feeders thereof, or the supply quality or fall of water 
contained in any reservoir canal river stream or navigation, or in the feeders 
thereof, or any other water rights or easements in cases where any body of 
persons or person would, if tius Act had not passed, have been entitled by 
law to prevent or be relieved ‘against the injuriously affecting such reservoir 
canal river stream navigation feeders, or such supply quality or fall of water, 
or other water rights or easements, unless the landowner, water company, 
local anthorily, person, or persons first obtain the consent in writing of the 
body of persons or person so entitled as aforesaid (a). 

(a) Compare the Improvement of Land Act, 1864, s. 46 (10 Halsbuiy’s Statutes 141). 

10. In this Act the following words and expressioixs shall have the following 
meanings ; that is to say, 

‘^The Commissioners’" means the Inclosure Commissioners of England 
and Wales . . . (<z) : 

Works for the supply of water” includes wells, pumps, reservoirs, 
cisterns, ponds, tanhs, aqueducts, cuts, sluices, mains, pipes, culverts, 
machinery, and things for supplying or used in supplying water : 

Water company ” means any person or body of persons, corporate or 
unincorporate supplying or who may hereafter supply water for his 
or their own profit : 

“ Local authority ” means any authority having jurisdiction for any public 
local purpose : 

The several words and expressions to which by the Improvement of Land 
Act, 1864, meanings are assigned, shall in this Act have the same respective 
meanings as in that Act. 

(a) Words reda^lng to Irelspiid only axe here omitted. Tbe Indoeure CommiBaoBexs 
became, under the Settled Land' Aol^ 1882, s. 4$, the Land Ooznmissioners for Dngland 
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and the powers and duties of the Land Commissioner for England under this Act were Kot6 to 
together with their other powers and duties transferred to the Board of Agriculture by the Cactf on 10 
Board of Agriculture Act, 1889, s. 2 (3 Halsbury’s Statutes 401), and now to the Minister 
of Agriculture and Fisheries. See Ministry of Agriculture and Fisheries Act, 1919 [op, 
cit. 451). 


THE CANAL BOATS ACT, 1877. 

(40 & 41 Yict. c. 60) (a). 

An Act to provide for the Registration and Regulation of Canal Boats used as 
Dwellings. [14th August, 1877.] 

USt ^ ^ i{e 4: 

12. Any company or association, corporate or unincorporate, being the Power of canal 
owners of any canal boats, or being the owners lessees or undertakers of toStabUsh^* 
any canal, may, with, the assent of a special resolution of their members, schools, 
and notwithstanding any Act of Parliament, charter, or document regulating 
the funds of the company or association, appropriate any portion of their 
funds to the establishment and maintenance, or establishment or maintenance, 
of a school or schools wherein the children of the persons employed in canal 
boats may be lodged maintained and educated, or educated only ; with 
this restriction, that the children shall not be maintained gratuitously, but 
the lodging or education may be wholly or partially gratuitous. 

A ** special resolution ” shall for the purposes of this Act mean a resolution 
passed in manner provided by the fifty-first section of the Companies Act, 25 & 26 Viet. 
1862(a). 

(a) See now s. 117 of the Compaaies Act, 1929 (2 Halsbuiy’s Statutes 849). 

* sjs sit * 4: 

16. This Act shall not extend to Scotland or Ireland. 

17. This Act may be cited as ‘‘ The Canal Boats Act, 1877.” 


THE PUBLIC WORKS LOANS ACT, 1878. 

(41 & 42 Yiot. 0. 18) (a). 

An Act to grant Money for the purpose of Loans by the Public Works Loan 
Gommissioners and by the Commissioners of Public Works in Ireland^ 
and to authorise the former Commissioners to compound and cancel certain 
Loans and Interest, and to amend the Public Works Loans Act, 1875. 

[27th May, 1878.] 

1, This Act may be cited as “ The Public Works Loans Act, 1878.” Short title. 

; (a) See the Public Works Loans Act, 1876, ante, p. 4544. The preamble to this Act 
and the recital to s. 4, infra, have been repealed by the S. L. R, A., 1894. See also s, 4 
of that Act (18 Halsbuiy’s Statutes 1020) as to the omission of the cktuse of enactment. 

P.^T L 

Public Woeks Loan Commissioners. 

2, [Grant for loans during period ending ZOth June, 1879] (u). 

(a) This section was repealed by the S. L. R. A, 1883 (18 Halsbmy's Statutes 986). 

3, [Composition of debt due from the Japing Mural Sckniiary Authority'\ (af 
(a) This section is omitted as not of general interest. 


Extent. 
Short title. 
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Section 4* 4 . * • . Where upon any examination made in pursuance of section 

thirty-six of the Public Works Loans Act, 1875, with reference to a loan 

Examination advanced by the Public Works Loan Commissioners for any purpose on the 
ap^u^at?on of security of a rate, it appears to the Local Government Board that any sum, 
loan advanced being the whole or part of the money raised by the loan, has not been applied 
38 ^^9 Viet purpose, the Local Government Board may order that sum to he, 

c. 89 , s. 86. * within the time named in the order, applied either for the said purpose or 
towards the repayment to the Public Works Loan Commissioners of the 
principal of the loan, or partly in one of such ways and partly in the other, 
and further, if it appears to them that the sum, or any part thereof, has been 
applied for some purpose other than that for which it was advanced, may 
by the same or any other order direct a sum equal to the amount so 
misapplied to be raised within the time and out of the fund or rate named in 
the order and to be applied as directed by the above-mentioned order (a). 

An order made by the Local Government Board in pursuance of this section 
may be enforced by writ of mandamus. 

(a) The unapplied balance may now be applied to any purpose to which moneys 
borrowed on tlie security of the rate are properly applicable. See the Public Works Loans 
Act, 1881, s. 9, posi, p. 4621. The L. G. B. has now been superseded by tbe Ministry of 
Health. 


5. [^Cancellation of debt due in respect of Wigan church] (a). 

. (a) Section 5 was repealed by the S. L. E. A., 1888. 

jtep^of ^ g. So much of any Act as require the Public Works Loan Commissioners 
Pubf^^WoriL to take in respect of any loan advanced by them under that Act in preference 
^ other securities, ^ or such one or more of the securities issuable under 
securitie.s^aiider the Local Loans Act, 1875, as they may prefer, is hereby repealed, and the 
? security for any such loan may be given and taken under and pursuant to 

38 & 39 Viet, the Public Works Loans Act, 1875 (a). 

c. S9. 

(a) Part II. related to Ireland only, and was repealed by the S. L. B. A., 1883. 


THE HIGHWAYS AND LOCOMOTIYES (AMENDMENT) 

ACT, 1878, 

(41 & 4*2 Yict. c. 77). 

An Act to amend the Laio relating to Highways in England and the Acts relating 
to Locomotives on Hoads; and for other purposes. [16 th August 1878.] 

The several statutes relat^ to highways are not included in this Work. This Act, 
however, contains the provisions as to “ county roads ” which are referred to in the 
L- G. A, 1888, s. 11, post, p. 4726, and theL. G. A, 1929, Pt. III. ; VoL V. and 10 HaJsbury’s 
Statutes 903. By s. 29 (1), ibid., references in any Act to “ main roads ” are to have effect 
as if the words “ county road ” were substituted. Accordingly, throughout this Act, 
“ county road ” has been substituted for “ main road.” The expression “ county road ” 
now includes not only what were formerly “ main roads ” and roads which may be declared 
“ county roads ” under this Act or become “ county roads ” by reason of their construc- 
tion under s. 10 (2) of the Development and Road Improvement Bunds Act, 1909, post, 
p. 5105, but all roads transferred to the cotuaty council by the L. G. A, 1929, i.e. aU roads 
in rural districts (s. 30, ibid.) and “ classified roads ” in urban districts (s. 31, ihid.). See 
also the Locomotives on Highways Act, 1896 (19 Halsbury’s Statutes 64), and the Loco- 
motives Act, 1898, post, p. 4944. Th(^reamble to this Act is repealed by the S. L. R. A., 
1894. See also s. 4 of that Act (18 Halsbury’s Statutes 1020) as to the omission of the 
clause of enactment. 
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Preliminaby. Section 1. 

1 , This Act may bo cited as ‘‘ The Highways and Locomotives (Amend- 
ment) Act, 1878” Short title. 

2* This Act shall not apply to Scotland or Ireland ; and, save as is by this Extent. 

Act expressly provided, Part I. of this Act shall not apply ... (a) to any 
part of the metropolis . . .(h). 

(а) Words excluding the Isle of Wight were here repealed by the S. L. B. A., 1898 
(18 Halsbuiy’s Statutes 1173), having been rendered unnecessary by the L, G. A., 1888, 
s. 12, post, p. 4734. 

(б) The remainder of this section, which excluded highways in South Wales from its 
operation, was repealed by the S. L. B, A., 1S9S, having been rendered obsolete by the 
L. G. A., 18S8, s. 13, post, p. 4735. 


PART L 

Amendment op Highway Law. 

JELiglmay Districts. 

Sections 3 — 9 inclusive of this Act (9 Halsbuiy’s Statutes 167 — 169), which dealt with 
the formation and expenses of highway districts, became inoperative by reason of the 
provisions of s. 25 of the L. G. A., 1894, post, p. 4905, by which the rural district councils 
were made the highway authorities in their districts. The functions of rural district 
councils as highway authorities are now by L. G. A., 1929, s. 30, Vol. V. and 10 Halsbury’s 
Statutes 904, transferred to county councils. This transfer does not revive the operation 
of the sections referred to and they have accordingly been omitted in the text. 

♦ «•**** 

10 . ■Where complaint is made to the county authority (a) that the highway Power of coxmty 
authority of any highway area within their jurisdiction has made default enfOT^per^^ 
in maintaining or repairing all or any of the highways within their jurisdiction, 
the county authority (a), if satisfied after due inquiry and report by their de&^ag high- 
surveyor that the authority has been guilty of the alleged default, shall w Authority, 
make an order limiting a time for the performance of the duty of the highway 
authority in the matter of such complaint (b). 

If such duty is not performed by the time limited in the order, and the 
highway authority fail to show to the county authority (a) sufficient cause 
why the order has not been complied with, the county authority may appoint 
some person to perform such duty, and shall by order direct that the expendi- 
ture of performing the same, together with the reasonable remuneration of the 
person appointed for superintending such performance, shall be paid by the 
authority in default, and any order made for payment of such expenses and 
costs may be removed into the High Court of J ustice, and be enforced in the 
same manner as if the same were an order of such court. 

Any person appointed under this section bo perform the duty of a defaulting 
highway authority shall, in the performamce and for the purpose of such duty, 
be invested with all the powers of such authority other than the powers of 
making rates or levying contributions by precept, and the county authority (a) 
may from time to time, by order, change any person so appointed. 

Where an order has been made by a county authority (a) for the repair 
of a highway on a highway authority alleged to be in default, if such authority, 
within ten days after service on them of the order of the county anthority (a), 
give notice to the clerk of the peace that they decline to comply with the 
requisitions of such order until their liability to repair the highway in respect 
to which they are alleged to have made default has been determined by a 
jury, it shall be the duty of the county authority either to satisfy the defaulting 
authority by cancelling or modifying in such manner as the authority may 
desire the order of the county authority, or else to submit to a jury the 
question of the liability of the defaulting authority to repair the highway (c). 
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Section 10. If the county authority (a) decide to submit the question to a jury they 

shall direct a bill of iadictment to be preferred to the next practicable assizes 

to be holden in and for their county, with a view to try the liability of the 
defaulting authority to repair the highway (d). Until the trial of the indict- 
ment is concluded the order of the county authority (^i) shall be suspended. 
On the conclusion of the trial, if the jury find the defendants guilty, the 
order of the county authority shall forthwith be deemed to come into 
force; but if the jury acquit the defendants the order of the county 
authority (a) shall forthwith become void. 

The costs of the indictment, and of the proceedings consequent thereon,, 
shall he paid by such parties to the proceedings as the court before whom 
the case is tried may direct. Any costs directed to be paid by the county 
authority (a) shall be deemed to be expenses properly incurred by such 
authority, and shall be paid accordingly out of the county rate ; and any 
costs directed to be paid by the highway authority shall be deemed to be 
expenses properly incurred by such authority in maintenance of the roads 
within their jurisdiction, and shall be paid out of the funds applicable to the 
maintenance of such roads. 

Forms for us e un der this section will be found in Encyclopaedia of Forms and 
Precedents, VoL VII., pp- 223, 224. 

The M. of H. has power under s. 57 (3) of the L. G. A., 1929 ; Vol. V. and 10 Halsbu^’s 
Statutes 923, to enforce the performance by a district council of any of its funetionsi 
relating to public health which it is under a duty to perform. As the duties of an urban 
authority in relation to highways are contained in the P. H. A, 1875 (13 Halshuiy’s 
Statutes 623), it appears that the Minister might take action under the subsection referred 
to, but it is doubtful if he would do so as roads are now within the jurisdiction of the 
Minister of Transport. 

Under the L. G. A., 1929, Pt. III. ; Vol .V. and 10 Halsbury’s Statutes 903, rural district 
councils cease to he highway authorities (s. 30, ibid.), and “ classified roads ” in urban 
districts are taken out of the jurisdiction of the district council and vested in the cotmty 
council upon whom the functions in respect of such roads are conferred (s. 31, ibid. ; Vol. V. 
aud 10 Halshury’s Statutes 905). 

A county eoimoil may delegate its functions in respect of “ county roads to a district 
council (s. 35, ibid.), but where such delegation takes place the section in the text will not 
apply since the county council and not the district council are the “ highway authority 
in respect of such roads. Provision is made by s. 36 (1), ibid., for dealing with default by a 
district council in such cases. 

Under s, 32, ibid., the councils of urban districts of a population exceeding 20,000 may 
claim to retain the county roads in their area, and in respect of such “ retained county 
roads ” are to have the same functions as if they were as respects that road the highway 
authority.” The section in the text might, therefore, be invoked by a comity council to 
enforce the duties of an urban councO in respect of roads “ retained ” under that section of 
the L. G. A., 1929, and of unclassified roads. 

(а) The county authori^ are now the county council. See note (c) to s. 38, post, p. 4614. 
There is a similar provision in s. 16 of the L. G. A., 1894 (post, p. 4902), which enables 
a parish council to prefer a complaint. 

(б) This order may be made notwithstanding a bonfi, fide dispute as to whether the road 
in question is a highway at all {B. v. Cheshire JJ. (1883), 48 J. P. 262 ; 50 L. T. 483 ; 
26 Digest 385, 1137). But the county authority are not hound to make the order if they 
are satisfied that the road is not a Mghway {Ez parte Johnson (1886), 50 J. P. N. 313 
2 T. L. R. 619 ; 26 Digest 385, 1138). The procedure to compel the county council to 
make an order is by rule nisi for a mandamus {R. v. Dorset C. 0. (1902), 67 J. P. 19). See 
also R. V. West Sussex C. G. (1921), 85 J. P. 162 ; 26 Digest 293, 247. 

{c) If the county authority do not cancel or modify their order they are bound to order 
an indictment, though the fact that the road is a highway as well as the liability to repair 
is in dispute. See R. v. Cheshire JJ., supra; and R. v, Bedfordshire C. C., Times, 
February 4th, 1895, where a rule for mandarrms to the county authority to prefer an 
indictoent was made absolute without opposition in a case where the county authority 
refiised to cancel or modify their order after notice the highway authority that they 
declined to comply with such order until their liability had been determined by a jury, 
whereupon the county council had resolved not to direct an indictment to be preferred. 

- (d) Althoimh a highway anthority cannot be indicted at common law for non-repair of 

a highway {B. v. Cor^ation (1887), 19 Q. B. D. 602 ; 52 J. P. 84 ; 26 D^est 376 
1016), yet they may be indicted if proceetogs are taken undea: this section {R, v. Wahe- 
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fiM Corporation (1888), 20 Q. B. B. 810 ; 52 J. P. 422 ; 26 D^est 385, 1140). As to the 
form of the indictment, see i2. v. Biggleswade B. B. G. (1900), 64 J. P. 442 ; 26 Digest 
384, 1134 ; B. v. Southport Corporation (1900), 65 J. P. 184 ; 26 Digest 385, 1141, See 
also B, V, Crompton U, D. C. (1902), 66 J. P. 566; 86 L. T. 762 ; 26 Digest 377, 102o. 
Appeals from a conviction on indictment for non-repair of a highway lie to the Court of 
Appeal (Supreme Court of Judicature (Consolidation) Act, 1925, s. 29 ; 4 HaLsburv’s 
Statutes 160). 

11. \puration of office of icayvoardeii\. 

Section 11 became inoperative by the passing of s. 25 of the L. G. A., 1894, post, p. 4905, 
and s. 12 is repealed by the S. L. R. A., 1883 (18 Halsbuiy’s Statutes 986). 

12. [Repeal of part of Highway Act, 1862, s, 7.] 

[County] Roads. 

The word “ county ” has been substituted for “ main ” by reason of s. 29 (1), L. G. A., 
1929 ; VoL V. and 10 Halsbuxy’s Statutes 903. See headnote to the Act in the text, ante, 
p. 4602. Although “ county roads ” has a wider meaning than “ main road,” roads may 
still become “ county roads ” in consequence of a declaration made under s. 15 of 
Act,_poa^, p. 4606, as amended by the L. G. A., 1929, s. 37. 

to the fimctions of a county council in respect of county roads, see s. 11, L. G. A., 
1888, post, p. 4726, and s. 29, L. G. A., 1929 ; Vol. V. and 10 Halsbury’s Statutes 912. 

Councils of urban districts of a population exceeding 20,000 may claim to retain “ county 
roads ” (s. 32, L. G. A., 1929). 

A county council may delegate functions in respect of “ eonnty roads ” to district 
councils, urban or rural (s. 35, ibid.), 

13. For the purposes of this Act, &nd subject to its provisions, any road 
which has, within the period between the thirty-first day of December one 
thousand eight hundred and seventy (a) and the date of the passing of this 
Act, ceased to be a turnpike road (h), and any road which, being at the time 
of the passing of this Act a turnpike road, may afterwards cease to be such, 
shall be deemed to be a [county](fl) road. . . . (d). 

(а) A provision in the Turnpike Acts coming into operation before December 31st, 
1870, that turnpike trustees should not spend money or levy toll upon certain portions 
of turnpike roads did not prevent such portions of the roads from being still turnpike 
roads on December 31st, 1870, within the meaning of s. 13 of the Highways and Loco- 
motives (Amendment) Act, 1878, mpra. So held as to an agreement under the 
L. G. A, 1868, s. 41, made on December 31st, 1870, between turnpike trustees and a 
corporation, under which the turnpikes upon certain portions of turnpike roads were 
removed, and the repair of such portions was undertaken by the corporation {West Biding 
JJ, V. R. (1883), 8 App. Cas. 781 ; 48 J. P. 228 ; 26 Digest 266, 69). 

(б) The corporation of the borough of Rochdale was the highway authority of the 
Rochdale highway area. Under sa. 47 — 50 of the Towns Improvement Clauses Act, 1847 
(13 Halsbury’s Statutes 546, 547), the obligation to repair all public highways within a 
“ town ” was imposed upon the corporation, and the trustees of certain turnpike roads 
were forbidden to collect any toll or lay out any money on any road within that area. 
By a local Act of 1872 the boundaries of the borough were enlarged, and all the provisions 
of the Acts relating to the “ town ” were made applicable to the enlarged area of the 
borough. The effect was that further portions of turnpike roads were for the first time 
brought within the area of the borough, and within the operation of the Towns Improve- 
ment Glauses Act, 1847 {op. oit., 531) : — Eeld, reversing the decision of the Court of 
Appeal, that these further portions being only parts of turnpike roads, had not “ ceased 
to he turnpike roads ” and were not to be deemed to be “ mam roads ” within the above 
section (Lancashire JJ, v. BoMcde Corporation (1883), 8 App. Cas. 494; 48 J. P. 20; 
26 Digest 266, 68). In 1855 a portion of a turnpike road was included in an improvement 
district imder a local Act incorporating the Towns Improvement Clauses Act, 1847. 
Thereupon, by virtue of ss. 47 — 61 of the latter Act the maintenance of this poison of 
the road became vested in the improvement commissioners, and the turnpike trustees 
ceased to have power to collect toH or lay out money upon it. In 1877 the turnpike trust 
expired. The commissioners were the highway authority for the district, and the district 
was a highway area within the meaning of the above section : — Edd, that notwithstanding 
the operation of ss. 47 — 51 of the Towns Improvement Clauses Act, 1847, the road only 
ceased to be a turnpike road and became a main road within the above section upon the 


Note to 
Section 10. 


Distnmpiked 
roads to become 
[county] roads. 



4606 

Note to 
Section 13. 


Description of 
highway areas. 


Power to de- 
clare ordinary 
highway to he 
a [county] roacU 


The Highways aitd Locomotives (Amendment) Act, 1878. 

expiration of the turnpike trust {Lancaster Courdy JJ> v. Newton4n-MaJcerfield Improvement 
Commissioners (1S86), 11 App. Gas. 416 ; 51 J. P» 68 ; 26 Digest 267, 70), 

(c) “ County ” is substituted for main’’ by reason of s. 29 (1), L. G. A., 1929 ; Yol. V. 
and 10 Halshury’s Statutes 903. See headnote to this Act, ante, p. 4602. 

{d) The remainder of this section is repealed by the S. L. R. A., 1894 (18 Halsbuiy’s 
Statutes 1019), having been rendered obsolete by s. 11 of the L. G. A., 1888,^os^, p. 4726^ 


u. The following areas shall be i deemed to be highway areas for the 
purposes of this Act ; (that is to say), 

(1) Urban sanitary districts (a) : 

(2) Highway districts : 

(3) Highway parishes not included within any highway district or any 
urban sanitary district (6). 

(а) The expression as defined by s. 38, post, p. 4613, did not include quarter sessions 
boroughs. But these boroughs are now included by virtue of the L. G. A., 1888, s. 35 
(4), post, p. 4748, and s. 38 (3), post, p. 4751. 

"Where the quarter sessions had for many years paid half the expenses of maintain- 
ing a road under the belief that it was a main road for which they were liable, and it 
was afterwards discovered that they were not liable by reason of the road being within a 
borough, it was held that an action would not lie in the name of the justices to recover the 
sums so paid to the highway authority {Kent JJ. v. Sandgate L, B. (1891), 7 T. L. B. 571). 

(б) Highway districts anS highway parishes are now obsolete. In all areas not within 
an urban district the county council are the highway authority (s. 30, L. G. A., 1929 ; 
VoL V. and 10 Halsbury’s Statutes 904). The county council are also the highway 
authority in respect of certain roads in urban districts (ss. 31 and 32, ibid.). 


15. Where it appears to any highway authority that any highway within 
their district ought to become a [county] (a) road by reason of its being a 
medium of communication between great towns, or a thoroughfare to a rail- 
way station, or etherise (6), such highway authority may apply to the county 
authority (c) for an order declaring such road, as to such parts as aforesaid, 
to be a [county] (a) road ; and the county authority (c), if of opinion that 
there is probable cause for the application, shall cause the road to he inspected, 
and, if satisfied that it ought to he a [county] {a) road, shall make an order 
accordingly (d). 

A copy of the order so made shall he forthwith deposited at the ojffice of 
the clerk of the peace of the county, and shall be open to the inspection of 
persons interested at all reasonable hours ; and the order so made shall not 
be of any validity unless and until it is confirmed by a further order of the 
county authority (c) made within a period of not more than six months after 
the making of the first-mentioned order ( ). 

Torms for use under tbis section wiU be found in Encyclopaedia of Eorms and 
Precedents, Yol. Vn., p. 230. 

(а) County ” is substituted for " main ” by reason of s. 29 (1), L. G. A., 1929 ; Vol. V. 
and 10 Haisbuiy’s Statutes 903. See headnote to this Act, ante, p. 4602. 

(б) An application may now be made for an order under this section on the ground that 
the road is a road situate in a part of an urban district which is of a rural character (s. 37 (1), 
L. G. A., 1929 ; Vol. V. and 10 Halsbury’s Statutes 912). This additional ground is added 
because by the combined operation of ss. 29 (1) and 30, ibid,, all roads in rural districts 
become “ county roads.” A county council may by agreement with an urban district 
council undertake the repair of any unclassified road in the district (s. 34, ibid,). If, how- 
ever, a county council refuse to enter into such an agreement and the road is situate in a 
rural part of the district an application may be made under this section as amended, and 
if the county council refuse to make a declaration an appeal will lie to the M. of T. See 
note [d), infra. 

(c) The county council are now the county authority (see note (c) to s. S8,post, p. 4614)* 

(d) If a county council refuse to make the order or fail for six months after the date of 
the application to make the order, an appeal will lie to the Minister of Transport who may, 
after considering any representations made by the county council and if required by them 
holding a local inquiry, himself make an order declaring the highway to be a county road 
(s. 37 (2), L, G. A, 1929). An order made by the Minister is to have effect as if it were 
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an order made and confirmed by the county council under this section and will come into Not6 to 
operation on a date to be fixed by the order (s. 37 (3), ihid.). An order made by the 15 

Minister on an appeal against a refusal to make an order will not, therefore, require * 

confirmation by the county council, nor will it require to be deposited with the clerk of 
the peace. 

(e) If an order made by a county council is not confirmed by the county council within six 
months of the making of the order an appeal will lie to the Minister of Transport, and 
the Minister may hims elf make an order after considering any representations made to him 
by the county council and if required by them holding a local inquiry (s. 37 (2), L. G. A., 

1929). An order made by the Minister is to have effect as if it were an order made and 
confirmed by the county council under this section and will come into operation on a 
date to be fixed by the order (s. 37 (3), ibid.), 

16» • • • wli6r6 it appears to a county authority {a^ tkat any road. witMn Power to reduce 
their county which Has become a [county] road in pursuance of this Act {h) 
ougkt to cease to be a [county] road and become an ordinary highway, such ordinary bigh- 
authority may apply to the Local Government Board for a Provisional 
Order declaring that such road has ceased to be a [county] road and become an 
ordinary highway (c). 

The Local Government Board, if of opinion that there is probable cause 
for an application under this section, shall cause the road to be inspected, 
and if satisfied that it . , . ought to cease to be a [county] road and become 
an ordinary highway shall make a Provisional Order accordingly to he confirmed 
as hereinafter mentioned. 

All expenses incurred in or incidental to the making or confirmation of 
any Order under this section shall be defrayed by the county authority (a) 
applying for such Order, 

Parts of this section were repealed by the S. L. R. A., 1894 (18 Halsbury’s Statutes 1019), 
and are here omitted. The remainder of the section is amended by s. 4 of the Highways 
and Bridges Act, 1891, post, p. 4833, whereby it is provided that s. 16 of the Highways 
and Locomotives (Amendment) Act, 1878, shall apply to any part of a county road in 
any county, and so much of that section as requires that any order made thereunder shall 
be provisional, and shall be confirmed as in the said Act mentioned, shall be repealed. 

No such order is to be made in respect of any county road within a municipal borough 
until any representation by the borough council has been considered and, if the council 
so require, a local inquiry has been held (L. G. A, 1929, s. 31 (4) ; Vol. V. and 10 Halsbuiy’s 
Statutes 905). “ Main road ” in the text is to be read as “ county road ” (s. 29 (1), L. G. A, 

1929). 

An order under this section cannot be made in respect of a ‘‘ classified road ’* (s. 31 (3), 
L.G.A,1929). 

(а) The county council are now the county authority. See note (c) to s. 38,pos^,p. 4614. 

(б) The words in italics are repealed by Sched. XII., Pt. HI., of the L. O. A, 1929. 

The expression “ county roads” not only includes roads which have or may become 
“ comity roads ” under this Act but also aU roads transferred to the county council under 
the L. G. A, 1929 (see s. 29 (1), ibid., Vol. V. and 10 Halsbury’s Statutes 903). An 
application may therefore now be made by the county council in respect of any “ county 
road ” within the definition in that subsection. In view of the redistribution of highway 
functions made by the L. G. A., 1929, it is improbable that applications will he made 
under this section except where a road has been dedared a ‘‘ county road ” under s. 15, 
ante, p. 4606, as amended on the ground that it is in a rural part of an urban district and 
a change takes place in the character of the part of the district, or where an order con- 
stituting a rural district part of an urban district has provided that the unclassified roads 
shall continue to be “ county roads ” under s. 31 (6) of the L. G. A., 1929. 

(c) The li. G, B. was superseded by the Ministry of Healthy but the powers of the 
department relating to highways are now vested in the Ministry of Tracusport. See 
Ministry of Transport Act, 1919, post, p. 5195, and the Ministry of Transport (Ministry 
of Health) (Exception of Powers) Order, 1919. A road which ceased to be a turnpike 
within the period specified by the first paragraph of this section, and had become a 
main road, as no application for a Provisional Order was made before February 1st, 

1879, was not excluded from the operation of this paragraph, and the L. G. B. w^e 
ther^ore held to have jurisdiction to make an Order declaring such road an ordinary 
highway upon an application made subsequently to February 1st, 1879 (H, v, L, G. i?. 

(1885), 15 Q. B. D. 70 ; 49 J. P, 580 ; 26 Digest 268, 75). 

The Minister cannot make an order under this section in respect of a road which is for 
the time being a “ classified road ” as defined by s. 134, L. G. A, 1929 (s. 31 (3), 
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In response to a proposal of a county council that an order should be issued dismain- 
ing all the roads in a county, the L. G. B. stated that they were not prepared to entertain 
an application of such comprehensive scope. The Board pointed out that the section 
required that before taking action to reduce a main road to the status of an ordinary 
highway they must be satisfied that the road ought to cease to be a main road, and that 
they were of opinion that it was intended that in coming to a decision in such a case 
they should have regard to the special circumstances of the particular road proposed, to 
he ^smained. For the Board to decide that all the roads in a county should he dis- 
maiued on the sole ground that the county council considered the system introduced by 
the L. G. A., 1888, po5f, p. 4722, as regards the maintenance, etc. of main roads to he open 
to objection, would, in their opinion, be in direct opposition to the evident intention of 
the Acts bearing on the question, even if it could be shown that all the highway authorities 
concerned concurred in the scheme. The M. of T. would, no doubt, take a similar view if a 
county council made a similar application with regard to all county roads in the county 
other than classified roads. 

17 . yiurn'pi'ke road in several countie^. 

Section 17 is now repealed by the S. L. R. A., 1898 (IS Halsbury’s Statutes 1173), as 
obsolete since the extinction of all turnpike trusts. 

18 . Every idghway authority shall keep, in such form as may be directed 
by the county authority (a), a separate account of the expenses of the main- 
tenance of the [county] roads within their jurisdiction, and shall forward copies 
thereof to the county authority (a) at such time or times in every year as may 
he required by the county authority (a), ... (6). 

If any highway authority makes default in complying with the provisions 
of this section, or with any directions given in pursuance thereof by the 
county authority (a), the county authority may withhold all or any part of 
the contribution payable by them under this Act towards the expenses of 
the maintenance of [county] roads by such highway authority for the year in 
which such default occurs (c). 

(а) The county authority are now the county council. See note (c) to s. 38, post, p. 4614. 

(б) Certain words here, relating to the audit of accounts, were repealed by the L, G. A., 
1933, s. 307, Sched. XI., Pt. lY., anU, pp. 1194, 1282. 

(c) This section is not repealed by the L. G. A, 1929 ; Vol. V. and 10 Balsbuiy’s Statutes 
883. But as the only highway authorities maintaining “ county roads ’’ other than the 
coimty council are urban district councils who claim to retain “ county roads” under 
s. 32 of the L. G. A., 1929, the section will only apply to such councils. Provisions as to 
the estimates to he submitted by such councils to the county councils and the payments 
to be made by county councils in respect of such retained county roads are contained 
in s. 33, ibid. ; Vol. V. and 10 Halsbuiy’s Statutes 908. 

Where a county council has delegated functions to a district council in respect of county 
roads under s. 35, ibid., the section in the text will not apply since the district councils 
are not “ highway authorities ” in respect of county roads. 

19 . Where a highway district is situate ia more than one county, the 
provisions of this Act, with respect to the expenses of the maintenance of 
[county] roads, shall apply as if the portion of such district situate in each 
county were a separate highway district in that county. 

20 . Notwithstanding the jpromsions of this Act, in the case of any county in 
which certain of the bridges wUhin the county are repairable by the county at 
large, and others are repairable by the several hundreds within the county in which 
they are situate, it shall he lawful for the county authority from time to time, by 
order, to declare any main road or part of a main rood within their dietriet to be 
repairable to the extent only and in manner provided by section thirteen of this 
Act, either by the county or by ike hundred in which such main road or part is 
situMe, as they think jit ; and where a main road or part thereof is declared to 
be repaircMe by a hundred, the expense of repairing ih^ same shall, to the exterd 
to which hut for this section the expense or any contrihvtion towards the expense 
of repairing the same would be repayable oid of the county rate, be repayable out 
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of a separate rate which shall he raised and charged in th>e like mminer as the Section 20. 

expenses of repairing the hundred bridges in the same hundred would have been 

raised and charged. 

This section is repealed by Sched. XII., Part III., of the L. G. A., 1929; Vol. Y. and 
10 Halsbmy’s Statutes 1016. 

Bridges. 

21 , Any bridge erected before tbe passing of this Act in any county without c^ainexisting 
such superintendence as is provided in section five of the Bridges Act, 1803, aweptedby ^ 
and which is certified by the county surveyor or other person appointed in county^ 

that behalf by the county authority to be in. good repair and condition, 43 ^^ 60 * 3 ' c 59 
shall, if the county authority see fit so to order, become and be deemed to - » • • 
be a bridge which the inhabitants of the county shall be liable to maintain 
and repair. 

By s. 6 of the L. G. A., 1888, post, p. 4725, the county council, who are now the “ county 
authority,” have power to purchase, or take over on terms to be agreed upon, existing 
bridges not being at present county bridges, and to erect new bridges, and to maintain, 
repair, and improve any bridges so purchased, taken over, or erected. See also the 
Highways and Bridges Act, 1891, post, p. 4833, the Bridges Act, 1929; Yol. V. and 9 
Halsbury’s Statutes 268, and s. 6 of the Crown Lands Act, 1906 (3 Halsbury’s Statutes 
328), enabling the Commissioner of Crown Lands to convey bridges to local authorities. 

22 . The county authority may make such contribution as it sees fit contribution 
out of the county rates towards the cost of any bridge to be hereafter toSSS 
erected, after the same has been certified in accordance with the provisions crating 

of section five of the Bridges Act, 1 803, as a proper bridge to be maintained ^3 3 5 ^ 

by the inhabitants of the county ; so always that such contribution shall not ^ 
exceed one-half the cost of erecting such bridge. 

The county authority, i.e. the county council, may for this purpose borrow on mortgage 
of the county rate under County Bridges Act, 1841. See the County Bridges L^ns 
Extension Act, 1880 (9 Halsbury’s Statutes 267). 

Extraordinary Trafic. 

[This section has been repealed by the Road Traffic Act, 1930, s. 122, 

Sched. V. {Yol. Y. and 23 Halshury's Statutes 687, 695). See now $. 54: of that 
Act (Yol. Y. and op. dt. 649).] 

Discontinuance' of unnecessary, Highways. 

24 . If any authority liable to keep any highway in repair is of opinion Unnecessary 
that so much of such highway as lies within any parish situate in a petty 
sessional division is unnecessary for public use, and therefore ought not 
to be maintained at the public expense, such authority (in this section referred expense, 
to “ as the applicant authority *’) may apply to the court of summary juris- 
diction of such petty sessional division to view by two or more justices, being 
members of the court, the highway to which such application relates, and on 
such view being had, if the court of summary jurisdiction is of opinion that 
the application ought to be proceeded with, it shall by notice in writing to 
the owners or reputed owners and occupiers of all lands abutting upon such 
highway, and upon public notice, appoint a time and place not earlier than one 
month from the date of such notice, at which it will be prepared to hear all 
persons objecting to such highway being declared unnecessary for public use, 
and not repairable at the expense of the public. 

On the day and at the place appointed, the court shall hear any person 
objecting to an order being made by the court that such highway is unneces- 
sary for public use and ought not to be ref«drable at the public expense, and 
shall make an order either dismissing the application or declaring such 
highway unnecessary for public use, and that it ought not to he repaired at 
the public expense. 
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Section 24. If the court make such last-mentioned order as aforesaid, the expenses 
of repairing such highway shall cease to be defrayed out of any public rate. 

Public notice of the time and place appointed for hearing a case under 
this section shall be given by the applicant authority as follows ; (that is 
to say,) 

(1) By advertising a notice of the time and place appointed for the hearing 

and the object of the hearing, with a description of the highway to 
which ,it refers, in some local newspaper circulating in the district 
in which such highway is situate once at least in each of the four 
weeks preceding the hearing ; and 

(2) By causing a copy of such notice to be affixed, at least fourteen days 

before the hearing, to the principal doors of every church and chapel 
in the parish in wbich such highway is situate, or in some conspicuous 
position near such highway. 

And the application shah, not be entertained by the court until the fact of 
such public notice having been given is proved to its satisfaction. 

If at any time after an order has been made by a court of summary juris- 
diction under this section, upon application of any person interested m the 
maintenance of the highway in respect, of which such order has been made, 
after one month’s previous notice in writing thereof to the applicant authority, 
it appears to the court of quarter sessions that from any change of circum- 
stances since the time of the making of any such order as aforesaid such 
highway has become of public use, and ought to be maintained at the public 
expense, the court of quarter sessions may direct that the liability of such 
highway to be maintained at the public expense shall revive from and after 
such day as they may name in their order, and such highway shall thenceforth 
be maintained out of the rate applicable to payment of the expenses of repair- 
ing other highways repairable by the applicant authority; and the said 
court of quarter sessions may by their order direct the expenses of and incident 
to such application to be paid as they may see fit. 

Any order of a court of summary jurisdiction under this section shall 
be deemed to be an order from which an appeal lies to a court of quarter 
sessions (a). 

This appeal will still be open to quarter sessions, for the L. G. A., 1888, s. 3 (viii), jpet, 
p. 4722, only transferred to the county coxmcil the powers of quarter sessions as the county 
authority. See also s, 78 (2) of that Act, post, p. 4759. 

'Appoiniment of Surveyors in certain Parishes, 

25 * [Bemoval of doubt as to ajppointment of surveyors in certain yarishei^. 

This section became inoperative by reason of s. 25 of the L. G. A., 1894, post, p. 4905, 
by which rural district councils were made the highway authorities in their districts. 
Their functions are now, however, transferred to the county council by L. G. A., 1929, 
s. 30 ; VoL V. and 10 Halsbury’s Statutes 904. The section was finally repealed by the 
L. G. A., 1938, s. 307, Sched. &*., Pt. IV., ante, pp. 1194, 1282. 

Byelaws hy County Authority, 

Power of tJouDty 26 . A county authority may from time to time make, with respect to 

^'^7 [county] roads or other highways within any highway area in their 
county, and when made alter or repeal, byelaws for all or any of the purposes 
following ; (that is to say,) 

(1) For prohibiting or regulating the use of any waggon wain cart or 
carriage drawn by animal power and having wheels of which the 
fellies or tires are not of such width in proportionate the weight 
carried by, or to the size of, or to the number of wheels of such 
waggon wain cart or carriage as may be specified in such byelaws ; 
and 
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(2) For prohibiting or regulating the use of any waggon wain cart or other Section 26. 

carriage drawn by animal power not having the nails on its wheels 

counter-sunk in such manner as may be specified in such byelaws, 
or having on its wheels bars or other projections forbidden by such 
byelaws ; and 

(3) For prohibiting or regulating the locking of the wheel of any waggon 

wain cart or carriage drawn by animal power when descending a 
hill, unless there is placed at the bottom of such wheel during the 
whole time of its being locked a skidpan slipper or shoe in such 
manner as to prevent the road from being destroyed or injured by 
the locking of such wheel ; and 

(4 )For prohibiting or regulating the erection of gates across highways, 
and prohibiting gates opening outwards on highways ; and 

(d) [For regulating the use ofhicycles\ (a). 

Fines to be recovered summarily may be imposed by any such byelaws 
on persons breaking any byelaw made under this section, pro'vdded that no 
fine exceeds for any one offence the sum of two pounds, and that the byelaws 
are so framed as to allow of the recovery of any sum less than the full amount 
of the fine. 

The county council are now the county authority. As to the confirmation of these 
byelaws, see s. 35, post, p. 4612. 

{a) The provisions of this sub-section were repealed by s. 85 of the L. Gr. A., 1888, jposi, 
p. 4762. That section contains general regulations for bicycles, tricycles, etc. 


Saving for Materials. 

27 . Kotwithstanding anything contained in section sixty- eight of the To whom 
Public Health Act, 1848, or in section one hundred and forty-nine of the SstSSpiked^^ 
Public Health Act, 1875 (a), all mines and m inerals of any description what- roads to belong 
soever under any disturnpiked road or t^hway which has or shall become 
vested in an urban sanitary authority by virtue of the said sections, or either 38 <fr‘39 Vict. 
of them, shall belong to the person who would be entitled thereto in case 
such road or highway had not become so vested, and the person entitled to 
any such mine or minerals shall have the same powers of working and of 
getting the same or other minerals as if the road or highway had not become 
vested in the urban sanitary authority • but so nevertheless that in such 
working and getting no damage shall be done to the road or highway. 


This provision seems to have been inserted ex dbwndanti eauteld. See per Gottox, L. X, 
in BcHls V. 8t. George4he-Martyr, SouthwarJc, Vestry (1880), 14 Gh. D. 785, at p. 799 ; 44J. P. 
680 ; 26 D^est 330, 627. A railway company constructed a railway on the level across 
a highway in the district of which the relators were the urban sanitary authority. Subse- 
quently the defendants worked coal mines in a proper and usual manner beneath the 
highway, with the result that a gradual and uniform suMdence of the highway, railway, 
and surrounding land to the extent of about ten feet vertically took place. No actmtl 
damage was done to the highway thereby, nor was it rendered less convenient, hut the 
railway company placed ballast under their line so as to maintain it at its original level, 
thus forming an embankment obstructing the use of the highway ; — Bdd, in an action 
against the defendants, that upon the facts there was no case for an injunction or for 
substantial damages ; but per Collixs, J,, that, assuming the highway to be vested 
in the relators under s. 149 of the P. H. A., 1875, ant^ p. 4375, they were entitled to 
judgment with nominal damages for the injury to their proprietary right {Att.-Qen. v. 
Cmduit emery Co., [1895] 1 Q. B. 301 ; 59<J. P. 70; 26 Digest 331, 629). See also 
Lodge Holes Colliery Co., Ltd. v. Wedneiyury Corporation, [1908] A. G. 323 ; 72 J. P. 
417 ; 26 Digest 331, 630. The remainder of this section extending it to the Isle of Wight 
and to South Wales is repealed by the S. L. R, A,, 1898 (18 Halsbury’s Statutes 1173), 
as having been rendered unnecessary by the L. G. A., 1888, ss. 12, 13, post, pp. 4734 — 5. 
(a) See this section at p. 4375, ai^ 
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byelaws. 
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sessions. 


The Highways and Locomotives (Amendment) Act, 1878. 

PART 11. 

Amendment op Locomotive Acts, 1861 and 1865. 

The whole of this Part of the Act in so far as it remained unrepealed (viz., ss. 28, 30, 
and 33 ; 9 Halsbury’s Statutes 182 — 184), was repealed by the Road Traffic Act, 1930. 
See now ibid., s. 30 (Vol. V, and 23 Halshury’s Statutes 633), and notes thereto. 


PART III. 

Procedure and Definitions. 

34. It shall be lawful for the Local Government Board to submit any 
Provisional Order made by them under this xAct to Parliament for confirma- 
tion, and without such confirmation a Provisional Order shall not he of any 
validity. 

The L. G. B. is now superseded here by the Minister of Transport. The necessity for a 
confirming Act is no longer required in the case of orders under s. 16. See the note to that 
section, aide, p. 4607. 

35. A byelaw made under this Act, and any alteration made therein and 
any repeal of a byelaw, shall not be of any validity until it has been submitted 
to and confirmed by the Local Government Board. 

A byelaw made under this Act shall not, nor shall any alteration therein 
or addition thereto or repeal thereof, be confirmed until the expiration of 
one month after notice of the intention to apply for confirmation of the same 
has been given by the authority making the same in one or more local news- 
papers circulating in their county or district. 

The L. G. B. is now superseded here by the Minister of Transport. 

36. All offences fines and expenses under this Act, or any byelaw made 
in pursuance of this Act, may be prosecuted, enforced, and recovered before 
a court of summary jurisdiction in manner provided by the Summary Juris- 
diction Acts (a). 

The expression court of summary jurisdiction ’’ means and includes any 
justice or justices of the peace, metropolitan police magistrates, stipendiary 
or other magistrate, or officer, by whatever name called, to whom jurisdiction 
is given by the Summary J urisdiction Acts : Provided that the court, when 
hearing and determining an information or complaint under this Act, shall 
be constituted either of two or more justices of the peace in petty sessions, 
sitting at a place appointed for holding petty session or of some magistrate 
or officer sitting alone or with others at some court or other place appointed 
for the administration of justice, and for the time being empowered by law 
to do alone any act authorised to he done by more than one justice of 
the peace. 

(a) The definition of this expression here following is repealed by the S. L. R. A, 1894 
(18 Halsbury’s Statutes 1019). See now the Interpretation Act, 1889, s. 13 (10) (op. ciL, 
997), 

With regard to the liahiKty of servants to penalties and the exoneration of the owner 
in certain cases, see the Locomotives Act, 1898, s, 13. 

37. If any party thinks himself aggrieved by any conviction or order 
made by a court of summaiy jurisdiction on determining any information 
or complaint under this Act, the party so aggrieved may appeal therefrom 
... to the next practicable court of quarter sessions .... 

The remaind^ of this section is repealed by the S. J. A., 1884 (11 Halsbuiy’s Statutes 
355). 
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38. Ill Act — Section 38. 

“County’’ has the same meaning as it has in the Highway Acts, 1862 

and 1864 (a), except that every liberty (6) not being assessable to the interpretation, 
county rate of the county or counties within which it is locally situate 25 & 26 Viet, 
shall, for the purposes of this Act other than those relating to the Iv &’28 Vict. 
formation and alteration of highway districts, and the transfer of the 
powers of a highway board, be deemed to be a separate county : 

“ County authority ” means the justices of a county in general or quarter 
sessions assembled (c) : 

“ Borough’’ means any place for the time being subject to the Municipal 
Corporations Act, 1835, and the Acts amending the same (d) : 

“ Highway district ” (e) means a district constituted in pursuance of the 
Highway Act, 1862, and the Highway Act, 1864, or one of such Acts : 25 & 26 Vict. 

“Highway board” means the highway board having jurisdiction within 27&*28 Vict. 
a highway district ; c. loi. 

“Highway parish” means a parish or place included or capable of being 

included in a highway district in pursuance of the Highway Acts, 1862 25&26 Vict. 
and 1864, or one of such Acts : 27 ^& 28 Yict. 

“ Highway authority ” means as respects an urban sanitary district the loi. 
urban sanitary authority, and as respects a highway district the high- 
way board, and as respects a highway parish the surveyor or surveyors 
or other officers performing similar duties (/) : 

“ Eural sanitary district ” and “ rural sanitary authority ” mean respectively 
the districts and authorities declared to be rural sanitary districts and 
authorities by the Public Health Act, 1875 (g) : ^ 55 ^^ 

“Urban sanitary district ”(^) and “urban sanitary authority” mean 
respectively the districts and authorities declared to be urban sanitary 
districts and authorities by the Public Health Act, 1875 (i), except 38 & S9 Vict. 
that for the purposes of this Act no borough having a separate court of 
quarter sessions, and no part of any such borough, shall be deemed 
to be or to be included in any such district ; and where part of a parish 
is included in such district for the purpose only of the repairs of the 
highways such part shall be deemed to be included in the district for 
the purposes of this Act : 

The metropolis” means the parishes and places mentioned in the 
Schedules A., B., and C., annexed to the Metropolis Management Act, is *19 Vict. 
1855, and any parish to which such Act may be extended by Order in 
Council in manner in the said Act provided ; also the city of London and 
the liberties of the said city : 

“ Quarter sessions ” includes general sessions : 

“ Petty sessional division ” means any division for the holding a special 
sessions formed or to be formed under the provisions of the Division 
of Counties Act, 1828, or any Act amending the same ; also any division » Cteo. 4. c. 43. 
of a county, or of a riding, division, parts, or liberty of a county, having 
a separate commisaion of the peace, in and for which petty sessions or 
special sessions are usually held, whether in one or more place or places, 
in accordance with any custom, or otherwise than under the said last- 
mentioned Act ; but does not include any city, borough, town corporate 
or district constituted a petty sessional division by the Petty Scions 12 <fe 13 vict. 
Act, 1849: 

“Locomotive” means a locomotive propelled by steam or by other than 
animal power (k ) ; 

“Person” includes a body of persons corporate or unincorporate. 

(a) Although for the purposes of the Highway Act, 1862 (9 Halsbuiy’s Statutes 122), 
boroughs are not to be considered parts of counties, yet for the purposes of s. 15, a»ie, 

P.H. — VOL. IV. 2 L 
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The Public Health (Interments) Act, 1879. 

p. 4605, it '^vas held that the word “ comity ” was used geographically, and so, therefore, 
as to include a borough within the county {Over Darwen Corporation v. Lancashire JJ, 
(1884), 48 J, P. 437 ; affirmed, 15 Q. B. D. 20 ; 26 Digest 395, 1221). 

(6) The recorder of such a liberty is a county authority so as to be able to hear an 
application under s. 15, ante, p. 4606, to have certain roads declared main roads {B. v. 
Dover Recorder (1884), 49 J. P. 86 ; 32 W. R. 876 ; 26 Digest 267, 73). 

(c) The powers and duties of the quarter sessions as the county authority are now 
transferred to the county council by the L. G. A., 1888, s. 3 (viii), post, p. 4722. 

(d) Now the Municipal Corporations Act, 1882. See s. 242 of that Act, post, p, 4640. 

(e) See Middlesex C. C. v. Willesden and Hendon U. D. Councils (1896), 60 J. P. 630 ; 
26 Digest 280, 170. 

{/) By 8. 25 of the L. G. A., 1894,poai,p. 4905, the rural district councils were consti- 
tuted the highway authorities for their districts, but county councils are now the highway 
authority in rural districts (s. 30, L. G. A., 1929 ; Vol. V. and 10 Halsbury’s Statutes 904), 
{g) See ante, p, 738. 

(h) See Middlesex C. C. v. Willesden and Hendon U. D. Councils, supra. 

{i) Ante, p. 738. 

{k) This includes a tricycle capable of being propelled by steam (Parkyns v. Preist 
(1881), 7 Q. B. D. 313 ; 45 J. P. 751 ; 42 Digest 863, 147) ; but not a stream tramcar 
used by virtue of statutory powers {BeU v. Stockton Steam Tramways Co. (1887), 51 J. P. 
804 ; 3 T. L. R. 511 ; 43 Digest 348, 75 ; and see Locomotives on Highways Act, 1896 ; 
19 Halsbury’s Statutes 64). 


THE PUBLIC HEALTH (INTERMENTS) ACT, 1879. 

(42 & 48 ViCT. c. 31.) 

An Act io amend the Public Health Act, 1876, as to Interments. 

[21st July 1879.] 

L This Act may be cited as the Public Health (Interments) Act, 
1879, and shall be construed as one -with the Public Health Act, 1876, 
in this Act called the principal Act. 

2.--^l) The provisions of the principal Act, as to a place for the 
reception of the dead before interment, in the principal Act called a 
mortuary, shall extend to a place for the interment of the dead, in this 
Act called a cemetery ; and the purposes of the principal Act shall 
include the acquisition, construction, and maintenance of a cemetery. 

(2) A local authority may acquire, construct, and maintain a cemetery 
either wholly or partly within or without theic district, subject as to 
works without their district for the purpose of a cemetery to the pro- 
visions of the principal Act as to sewage works by a local authority 
without their chstrict. 

(3) A local authority rnay accept a donation of land for the purpose 
of a cemetery, and a donation of money or other property for enabling 
them to acquire, construct, or maintain a cemetery. 

The provisions of the principal Act here referred to were ss. 141 — 143 (13 Halsbuiy’s 
Statutes 682, 683) (now repealed and replaced by the P. H. A, 1936, s. 198, anie, 
p. 466). The text, therefore, enables the local authority to provide and fit up a 
cemetery, and they must do so if the L. G. B. (now the Minister of Health) so require. 
They may also make byelaws with respect to its management and charges for the 
use thereof. 

On August 19th, 1879, the h. G. B. issued a circular letter in which the duties 
and powers of local authorities are clearly set forth : and the following are extracts 
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from such letter (with added references to the provisions of the Burial Act, 1900, the jfQ+g to 
text of which with notes is set out, posl, p. 4990, and other Acts) : Section 2. 

“ The legislature has not specified the cases in which it is incumbent upon the 

sanitary authority to give effect to the provisions of the new statute ; but, seeing Circum- 
that it is incorporated with the Public Health Act, there can be no doubt that stances under 
wherever, in the interests of the public health, it is necessary that a cemetery should which 
be provided in any locality, the legislature contemplated that the local authority cemetery 
would exercise the import^t powers now conferred upon them. " should be 

“ The following may be referred to as circumstances under which it will be incum- Provided, 
bent upon the sanitary authority to take action : 

“1. Where in any burial ground which remains in use there is not proper space 
for burial, and no other suitable burial ground has been provided ; 

2. Where the continuance in use of any burial ground (notwithstanding there 
may be such space) is by reason of its situation m relation to the water 
supply of the locality, or by reason of any circumstances whatsoever, 
injurious to the public health ; 

“ 3. Where, for the protection of the public health, it is expedient to discontinue 
burials in a particular town, village, or place, or within certain hmits. 

“ There are other circumstances which might render it necessary or expedient 
that a cemetery should be provided, such as inconvenience of access from the populous 
parts of the district to the existing burial ground, or the nature of the site, or the 
character of the subsoil ; and instances may exist where, in deference to the wishes 
of the inhabitants, it may be expedient to provide, in accordance with the policy 
of the Burial Acts, a cemetery in which persons of different creeds may be buried 
with their own religious rites. On all or any of the foregoing grounds the authority 
of the Local Government Board may be invoked, and if the application should prove 
well founded, a compulsory order would necessarily follow.” 

[In both urban and rural districts the expenses would now be met out of the 
general rate. If, however, in a rural district the expenses were charged on a con- 
tributory place only they would be met out of a special rate. See the B. and V. A., 

1925, ante, p. 2113. See, however, s. 190 (4) of the L. O. A., 1933, anie, p. 1018, 
which enables a rural district council to defey any special expenses in whole or in 
part as part of their general expenses. The paragraph of the circidar dealing with 
cost is therefore printed in italics.] 

“ In the case of an urban sanitary authority the rate liable for this cost wiH he the Incidence of 
general district rate, or other rate applicable to the gen&rcd purposes of the Public Health cost. 

Act within the district In the case of a rural sanitary authority the amount would come 
under the head of general expenses, and be defrayed out of the rate applicable to the 
payment of such expenses. 

If, however, the cemetery were provided for a separate contributory place, by which is 
meant a parish or special drainage district, or so muchof a parish as is not within an urban 
sanitary district \now see the L. G, A., 1894, s. 36 (10 Halsbury^s Statutes 800)], or a 
special drainage district, it would be competent for the Local Government Board to order 
the amount to be special expenses, in which event the charge would be borne by the par- 
ticular contributory place, but with this distinction in the incidence of the rate, that 
whereas in the case of general expenses the amotint is either paid out of the poor rate or 
levied by a rate of an equal sum in the pound, in the case of special expenses the amount 
is raised by a separate rate to which lands are assessable at only one-fourth. It may be 
useful to add here that the rates referred to would in like manner he applicable to the 
maintenance of the ceimtery after it is established, and also that a rural sanitary authority 
may depute to a parochial committee \a7id to a parish council (see X. G. A., 1894, s. 15 
(op. cit. 787))] the exercise of their powers in connection with the rnanagement of any 
cemetery whi^ may be required for any contributory place,^^ 

9ie He He 3|c 

With r^ard to the regulation of the cemetery after it has been established, I Regulation of 
am to state that the application to a cemetery of s. 141 of the Public Health Act, cemetery. 
1875, will enable the sanitary authority to make byelaws with respect to the manage- 
ment and charges for the use of any cemetery ^tablished by them, and in this 
manner to provide for the orderly conduct of all persons within its limits, for the 
regulation of graves, and for the payment of reasonable fees for intermeats tlMrdm. 
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[As to fees, however, reference should now be made to s. 3 of the Burial Act, 1900 
post^ p. 4991.] 

“ It should be home in min d, however, that such byelaws must be made in con- 
formity with the Public Health Act, and be confirmed by the central authority ; 
and the President contemplates that the department should hereafter frame a 
series of model byelaws to be recommended for adoption. 

“ In order to make further provision for the due maintenanee and management 
of a cemetery, the recent statute incorporates the Cemeteries Clauses Act, 1847, 
ante, p. 4211. 

“ That Act forms one of a seri^ of statutes passed in 1847, the object being in 
each case to comprise in one general Act the provisions usually contained in Acts 
of Parliament relating to matters of local improvement or ad m i n i s tration. Several 
of these Acts, as well as other Consolidation Acts, were incorporated, either wholly 
or partly with the Public Health Act, 1875, ante, p. 4331, and the particular Act 
referred to has previously been incorporated with some general and several local 
improvement Acts. Its provisions will now form part of the Public Health Act, 
1875, and will apply, subject to the necessary qualifications, to aU cemeteries 
acquired, constructed, or maintained by a sanitary authority under the new Act. 

■ “ The President, therefore, thinks it right to direct the attention of the sanitary 
authority to the following obligations and powers imposed upon and exercisable 
by them under the incorporated enactments. 

“ With respect to the Making of the Gemeiery, 

“ The cemetery is not to be constructed nearer to any dwelling-house than 200 
yards, except with the consent of the owner and occupier. [Reduced to 100 yards 
by the Burial Act, 1906 ; post, p. 5029.] 

“ The sanitary authority may build such chapels in the cemetery for the perform- 
ance of burial services as they may think fit, and lay out and embellish the grounds 
of the cemetery. [As to chapels, special provision is further made by the Burial 
Act, 1900, s. 2 ; post, p. 4990.] 

“ The cemetery must he enclosed hy substantial walls, or iron railings, of the height 
of eight feel al hast, [But the application of this provision to cemeteries provided 
under the Public Health (Interments) Act, 1879, is now repealed by the Burial Act, 
1900, s. 10 ; post, p. 4994.] 

“ The sanitary authority must keep the cemetery, and the buildings and fences 
thereof, in complete repair and in good order and condition. 

“ With respect to Burials. 

“ The sanitary authority may set apart a portion of the cemetery for burials 
according to the rights of the Established Church, and the bishop of the diocese 
may, on the application of the sanitary authority, consecrate the portion so set 
apart. [See also s. 1 of the Burial Act, 1900 ; post, p. 4990.] 

“ A chapel, to be approved by the Bishop, must be built on the consecrated part 
for the performance of the burial service of the Established Church- [See also 
as to other chapels, s. 2 of the Burial Act, 1900 ; post, p. 4990.] 

“ A salaried chaplain is to be appointed to officiate in the consecrated part of the 
cemetery, the appointment and s^ry to be subject to the approval of the bishop. 

“ The sanitary authority may set apart the whole or a portion of the unconseorated 
part of the cemetery as a place of burial for persons not being members of the Estal> 
lished Church [see also the Burial Act, 1900, ss. 6 and 9 ; post, pp. 4993, 4994], and 
may allow in any chapel built in such unconsecrated part a burial service to be 
performed according to the rites of any church or congregation other than the 
Established Church. [See also the Burial Act, 1900, s. 2 ; post, p. 4990.] 


With respect to excktsive rights of Buried and Monumental Inscriptions. 

“ The sanitary authority may set apart portions of the cemetery for the purpose 
of granting exclusive rights of burial therein, and may sell the exclusive right of 
burial in such portions, and the right of placing any monument or gravc8t(Mie in 
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the cemeteiy or any tablet or monuiiiental inscriptioii on the walls of any chapel Noto to 
or other building in the cemetery. SeetiOU 8, 

“ It should be observed that the Act under consideration does not extend to the ' 
metropolis, and it is scarcely necessary to point out that in other parts of the couni ry 
where suitable cemeteries are in existence there can rarely be need for resorting to 
its provisions. 

“ The President trusts, however, that in other localities the sanitary authorities 
will not hesitate to avail themselves of the important powers conferred by the Act, 
having regard to their serious obligations in the interest of the public health and to 
the responsibilities imposed upon them by the legislature.” 

A memorandum as to the sanitary requirements of cemeteries was issued by the 
L. G. B. The M. of H. should be consulted as to these requirements. 

When the L. G, B. (now the Ministry of Health) are asked to sanction a loan for Loans for 
the provision of a cemetery under this Act, the following documents and particulars cemeteries ; 
seem to be required : Practice of 

(1) A copy of a resolution of the local authority authorising application to be 
m^e for sanction to a loan. 

(2) A plan of the site, drawn to scale, having the position of the trial holes marked 
upon it. 

(3) A key plan showing the locality of the site, its situation with regard to adjoining 
properties and the points of the compass, and the means of access to the ground and 
the position of any sources of domestic water supply near the site. 

(4) Plans, sections a«nd detailed estimates of the cost of all the proposed works. 

(5) Financial particulars of the district (in a form supplied). 

(6) A report by the medical officer of health on the suitability of the proposed 
site. The question of the freedom from risk of contaminating sources of domestic 
water supply, and of nuisance from the disposal of drainage water should receive 
consideration in this report. 

(7) The area and precise locality of the proposed ground. 

(8) Whether any part of the proposed burial ground is outside the district, and, 
if so, the names of the civil parish and sanitary district. Proofs similar to those 
required by the Board in the case of sewage works beyond district (see note to the 
P. H. A,, 1936, s. 16, ante, p. 35), should also be supplied of the due observance of 
the requirements of s. 2 (2) of this Act, ante, p, 4614. 

(9) The average annual number of burials in the district for ten years. 

(10) Whether an Order in Council has been issued prohibiting the opening of a 
new burial ground in the parish in which the site is situate without the consent of 
the Secretary of State or the Board (now the Minister of Health). If so, a reference 
to it. [A local authority are frequently unable to answer this question, and l^e 
department is willing to direct a search of the records.] 

(11) The distance of the site from — 

(a) the nearest inhabited part of Hie district ; 

(b) the remotest part of such district ; 

(c) the most densely populated part of the district. 

(12) — (a) Whether there are any, and if so, how many, dwellings within 100 yards 

of the site. 

(b) Whether the consents in writing of the owners, lessees and occupiers of such 
dwellings have been obtained. 

(13) Whether there are any sources of dom^tio water supply near the site, If 
so, a description of these sources and a statement of the distance in each case from 
the »te. 

(14) The nature of the soil as asoertainad by trial holes at least eight feet deep. 

(The holes should preferably be sunk near each comer and the centre, and in oHier 
parts of the ground.) 

(15) Whether the soil is free from water to a depth of eight feet. 

If hot— 

(a) the depth at which water is met with ; 

(b) what means are available for the drainage of the subsoil to the depth of eight 

feet and for the disposal of the resulting wat^. 
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Note to (16) Whether an agreement (subject to the approval of the Ministry being obtained) 
Section 2. has been entered into for the purchase of the site. 

(17) The price to be paid for the land. 

The terms now allowed by the Minister of Health for the repayment of loans for 
cemetery purposes are : — 

Maximum 

For land 60 years 

„ building and drainage works 30 „ 

f, la 3 nng out and planting - • 20 „ 

„ fencing and gates 15 — ^20 „ 


Control of 
the 

Ministry. 


Advantages 
of proceeding 
under this 
Act. 


It will be seen that the Ministry must be approached upon the subject of the 
provision or extension of a cemetery under the Act (a) if a loan is proposed, (b) if 
compulsory powers of purchase are required, (c) if the cemetery is to be situate 
beyond the district, and a statutory objection has been made, or (d) if there is an 
Older in Council in force prohibiting the opening of a new burial ground in the 
parish without the previous approval of the central department. If none of these 
conditions apply to the proposals of a local authority, they are at liberty to proceed 
without consulting the Ministry. A rural district council providing a cemetery 
for one or more parishes in their district should obtain a special expenses order under 
the L. G. A., 1933, s. 190 (3), ante, p. 1017, even if no loan is proposed. But they 
may defray such expenses in whole or in part as part of their general expenses 
(s. 190 (4), L. G. A., 1933, ante, p. 1018). 

Inquiry was made of the L. O. B. as to the provision of a new burial ground for an 
ecclesiastical parish consisting of two rural parishes, one of which had not a parish 
council. The Board stated that if it were desired to provide and maintain a joint 
burial ground under the Burial Acts for the two civil parishes, the appointment of a 
joint committee under the L. G. A., 1933, s. 91, ante, p. 854, would he necessary, and 
that before this could be done the parish meeting of the parish without a council 
would have to obtain from the county council an order investing them with the 
requisite powers of a parish council. Other formalities would be involved by 
procedure under the Burial Acts. There would first have to be resolutions of the 
parish council and of the parish meeting of the respective parishes under the Burial 
Act, 1852, s. 23 (2 Halsbury’s Statutes 197), expressing concurrence and agreement 
in providing a joint burial ground and apportioning the expenses. Following this, 
resolutions of the parish meeting of each parish under s. 19 of that Act (op. cit,, 195), 
authorising the expenditure, would be necessary ; and, after the joint committee 
had been formed, further resolutions of the parish meetings of the respective parishes 
under s. 26 of the same Act (qp. cit., 198) would have to be passed approving of 
the contract for the acquisition of the site. As, therefore, procedure under the 
Burial Acts would involve considerable delay and trouble, the Board suggested that 
probably the preferable course would be for the rural district council to provide a 
cemetery for the parishes under the present Act. The Board observed that if pro- 
ceedings were taken under this Act, the involved procedure under the Burial Acts 
would be avoided, and there would be no necessity for conferring upon the parish 
meeting parish council powers, the rural district council having, in fact, all the 
necessary powers for providing a cemetery for the joint use of any group of parishes 
within their district. Again, if a loan were required, the only consent necessary 
under this Act as regards the loan, would be that of the central department ; whereas 
a loan for a burial ground provided under the Burial Acts would require the cons^t 
of the parish meeting of each parish, of the county council, and of the department. 
In conclusion, the Board suggested that the matter should be brought before the 
rural district council with a view to action by them under this Act. 

An urban district council may provide a cemetery under this Act even if they 
are a burial authority under the Burial Acts, and, as in the case of rural areas (see 
note above), there are certain advantages in their doing so. Thus, under this Act, 
a term of sixty years is obtainable for the repayment of a loan for the purchase 
of land, thirty years being (see “ Local Government,” 1910, p. 97), the maximum 
under the Burial Acts ; compulsory powers also are obtainable ; and the ccmsent 
of the vestry to the proposed expenditure and site is dispensed with. It may be 
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added that an urban council may effect an extension of a burial ground vested in Note to 
them under the Burial Acts by proceeding under the Act of 1879, though the two Section 2, 
grounds will strictly be separate burial grounds subject to different statutes. 

If an urban council proceeding under this Act wish to limit the incidence of expense® 
to part of the district, they may do so under the P. H. A., 1936, s. 11 (2), ante, p. 16 

Model byelaws for cemeteries have been issued, with a prefatory memorandum Model 
(too long for insertion here), dealing with various practical matters. byelaws. 

By the Cremation Act, 1902, s. 2, post, p. 4999, the expression “ burial authority ” Crematoria, 
in that Act “ shall mean . . . any local authority maintaining a cemetery under the 
Public Health (Interments) Act, 1879 . . By s. 4, post, p. 4999, the powers of a 
burial authority to provide and maintain cemeteries, or anything essential, ancillary, 
or incidental thereto, shall be deemed to extend to and include the provision and 
maintenance of crematoria. See the Act, post, p. 4999. 


3 . The Cemeteries Clauses Act, 1847, shall be incorporated with lo & ii Vict. 
this Act. 

porated with 

This Act is set cut, arde, p. 4211. this Act, 


THE PUBLIC WOEKS LOANS ACT, 1879. 

(42 & 43 Yict. c. 77) (a). 

An Act to amend the Acts relating to ike Public Works Loan Commissioners 
and the Commissioners of Public Works in Ireland^ and to grant money for 
the purpose of Loans by the said Gommissioners; and for other purposes in 
relation thereto, [15th August, 1879.] 

1 , This Act may be cited as “ The Public Works Loans Act, 1879.” Short title. 

(a) See the Public Works Loans Act, 1875, ante, p. 4544. The preamble to this Act 
was repealed by the S. L. R. A., 1894 (18 Halsbury’s Statutes 1019). As to the omission 
of the clause of enactment, see s. 4 of that Act {op. cit. 1020). 

PART L 

Amendment op Acts. 

2m Where a loan is granted by the Public Works Loan Commissioners, or winin.nm rate 
by the Commissioners of Public Works in Ireland, and the rate of interest 
for such loan, fixed by the special Act which authorises the Commissioners 
to grant the loan, is a special rate less than five per cent., such loan shall, 
notwithstanding anything in the special Act, bear interest at a rate not less 
than the rate in the special Act, and such other rate as may be necessary, 
in the judgment of the Treasury, in order to enable the loans to be made 
without loss to the Exchequer (a). 

(a) In the applioafeion of this Act to loans granted after June 28th, 1892, the above 
section is to have efiect as if 4 per cent, were therein substituted for 5 per cent. See the 
Public Works Loans Act, 1892, s. 2, posi p. 4871. 

3. IBestrictions on amount of loan to one borrower] (a). 

(a] This section is repealed by the Public Works Loans Act, 1897, ss. 3, 12 (4), and 
Sched. n., post, p. 4944. 

4 . Nothing in this A.ct shall apply to any loan granted before the passing 
of this Act, nor to any instalments subsequently advanced in respect of such 
loan . . . (a). 
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Section 4. 


Short title. 


The Public Woeks Loans Act, 1881. 

Provided, that where though a loan has not been actually granted before 
the passing of this Act, negotiations for the same have proceeded so far as 
to make it in the opinion of the Treasury inequitable for such loan to be 
subject to the provisions of this Act or any of them, such loan shall, for the 
purposes of those provisions, be deemed to be a loan granted before the 
passing of this Act. 

(a) The remainder of this paragraph relating to local matters or Irish matters only is 
here omitted. 

5. [Power to lend to Peahody Trustees] (a), 

(a) This section is now repealed by the S. L. R. A, 1894 (18 Halsbury’s Statutes 1019) 

6. [Power to lend to labourers^ dwellings companies] (a), 

(d) This section was repealed by the Housing of the Working Classes Act, 1890, s. 102. 
See now s. 123 of the Housing Act, 1936, ante^ p. 1727. 

7. [Regulations as to advances by National Debt Commissioners to the Public 
Worhs Loan Camnissioners] (a). 

(a) These sections were repealed by the National Debt and Local Loans Act, 1887 
(12 Halsbuiy’s Statutes 282), as from the date when an Act passed in the year 1887, 
authorising "the advance of money for local loans (the Public Works Loans Act, 1887, 
post, p. 4700), came into operation, and without prejudice to any charge on the Consoli- 
dated Fund of any advance until the security for such advance should be exchanged in 
pursuance of the repealing Act. Section 9 had merely a local application, and is now 
repealed by the S. L. R. A, 1894 (18 Halsbury’a Statutes 1019). Section 10 (relating to 
the provision of money for the purpose of loans), s. 11 (relating to Ireland only), and the 
Sch^ule (containing certain repealed enactments), are also repealed by the same Act. 

8. [Application of Public Works Loans Acty 1875, ante, p. 4544, to money 
advanced by National Debt Commissioner] (a). 

(a) See note {a) to s. 7, supra. 


THE PUBLIC WOBKB LOANS ACT, 1881. 

(44 & 45 ViCT. c. 38) (a). 

An Act to grant money for the purposes of Loans by the Public Works Loan 
Commissioners and the Commissioners of Public Works in Ireland ; and 
for other purposes relating to Loans by those Commissioners, 

[22ud August, 1881,] 

1 , This Act may be cited as The Public Works Loans Act, 188L” 

{a) See the Public Works Loans Act, 1875, ante, p. 4544, The preamble to this Act 
was repealed by the S. L. R. A., 1894 (18 Halsbury’s Statutes 1019). See also s. 4 of that 
Act {op. ciL, 1020) as to the omission of the clause of enactment. 

PART I. 

Grants of Money for Public Works Loan Commissioners during the period 
ending ZQth June, 1882. 


PART 11. 

Chant of Money for Public Works Commissioners, Ireland^ during the 
period ending Z^th June, 1882. 



4621 


44 & 45 ViCT. C. 38. 


PART III. 

Itemission, etc. of Loans in various cases. 


Section 7. 


Amendment op Acts. 

7, Where the Public Works Loan Commissioners have, either before or Amendment of 
after the passing of this Act, in pursuance of the Public Works Loans Act, 

1875 (a)t or of any enactment repealed by that Act, taken possession of any rate of interest 
mortgaged property, and after the passing of this Act advance any sum for 
the completion, repair, improvement or security of that property, the rate 
of interest on such sum shall, notwithstanding anything in section twenty-two 
of the Public Works Loans Act, 1875, or any like enactment x'epealed by that 
Act, be not less than five per cent, per annum. 

(a) See s. 22, ante, p. 4551. 


8 . The Local Government Board (a) may make orders as to the expenses 
incurred by them or by any officer appointed by them in making or conducting 
any examination in pursuance of section thirty-six (h) of the Public Works 
Loans Act, 1875, for the purpose of ascertaining that any loan or part of a 
loan advanced by the Public Works Loan Commissioners either before or 
after the passing of this Act, on the security of a rate, has been applied to 
the purpose for which the same was advanced. 

Any such order may contain directions as to the parties by whom, and 
the rates out of which such expenses shall be borne, and on the application 
of the Local Government Board may be made a rule of the High Court of 
Justice in England, or of High Court of Session in either division of the 
Inner House thereof in Scotland. 


Expenses of 
ascertaining 
(under 38 & 39 
Viet. c. 89, 3. 36) 
that loans ad- 
vanced by the 
Public Works 
Loan Commis- 
sioners have 
been properly 
applied. 


The li, G, B, has now been superseded by the Ministry of Health. 
(&) See the section, ante, p, 4556. 


9, The unapplied balance of any loan advanced by the Public Works AppUcation of 
Loan Commissioners,’ either before or after the passing of this Act, on thel^’^ci 
security of a rate, may, with the consent of the said commissioners, and of 
the central authority or department, if any, with whose sanction or consent works Loan 
such loan was authorised to he raised, be applied to any purpoi^ to which 
moneys borrowed on the security of such rate are properly applicable ; and 
in construing section thirty-six («) of the Public Works Loans Act, 1875, 
and section four (6) of the Public Works Loans Act, 1878, the purpose to 4ivict.c.i8. 
which any such unapplied balance as aforesaid is so applied, shall he deemed 
to be the purpose for which that portion of the loan was advanced (c). 

(a) See the section, anfe, p. 4566. 


(6) See this section, ante, p. 4602. 
(c) Iti ' 


; will he observed that the present section applies only to unapplied balances^ of 
loans advanced by the Public Works Loan Oommissioners. If, therefore, a loan sanction 
issued by the L. G-. B. or Ministry of Health has been only partially acted upon, the 
section will not facilitate an advance of the balance by the Gonmussioners for the 
purposes of works not at first contemplated. 

The necessity of obtaining consent under this section in requisite cases, is not dispensed 
with by L, G. A, 1933, s. 202, ante, p. 1037. 

Section 10 relates to local matters only ; and the remaining sections of the Act apply 
only to Ireland. 
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Se^l, COMMONABLE RIGHTS COMPENSATION ACT, 1882. 

(45 & 46 Yict. 0. 15) (a). 

An Act to provide for the letter application of moneys paid by way of Compensa- 
tion for the compulsory acquisition of Common Lands and extinguishment 
of Bights of Common. [19th June, 1882.] 

Short title. 1, This Act may be cited as the Commonable Rights Compensation Act 
1882. 

{a) This Act is included in this work by reason of the provision which it contains 
in 8. 2 (5), posty p. 4623, vesting recreation grounds in urban sanitary authorities when 
these are purchased out of moneys paid for the extinction of commonable rights under 
the Lands Clauses Consolidation Act, 1845, ante, p. 4104, and special Acts which authorise 
the taking or interfering with common lands. The preamble is repealed by the S. L. R, A., 
1898 (18 Halsbury’s Statutes 1173). 


Application of 
compensation 
money for 
common lands. 


Vict.c. 
118 , ate. 


2. — (1) With respect to any money which has been, or hereafter may be 
paid by any railway or other public company or corporate body or otherwise 
under the provisions of the Lands Clauses Act (a) and any Act incorporated 
therewith, or of any other Act of Parliament to a committee of commoners (1) 
as compensation for the extinguishment of commonable or other rights or 
for lands being common lands or in the nature thereof the right to the soil 
of which may belong to the commoners, the committee (or a majority in 
number thereof) or, sSter the expiration of twelve months from the payment 
of such money to the committee, any three of the persons claiming to be 
interested in such money may make application in writing to the Commis- 
sioners (c) tocail a meeting of the persons interested in such money to consider 
the application thereof, and the Commissioners shall call a meeting accord- 
ingly, and at such meeting the majority in number and the majority in 
respect of interest of the persons present may decide by resolution that such 
money shall be applied and laid out in one or more of the following ways : 

(a) In the improvement of the remainder of the common land in respect 

of a portion of which such money has been paid ; 

(b) In defraying the expense of any proceedings under the Metropolitan 

Commons Acts or under the Inclosure Acts, 1845 to 1878, with 
reference to a scheme for the local management, or a Provisional 
Order for the regulation, of such common land, or of any application 
to Parliament for a private Bill or otherwise for the preservation 
and management of such common land as an open space ; 

(c) In defraying the expense of any legal proceedings for the protection 

of such Common land, or the commoners’ rights over the same ; 

(d) In the purchase of additional land to be used as common land ; 

(e) In the purchase of land to be used as a recreation ground for the 

neighbourhood (d) ; 

and any such resolution shall bind the minority and all absent parties, and 
the Commissioners (c) shall make an order under their seal for the payment 
to them of any expenses incurred by them in relation to the matter, and 
(subject to such payment) for the application of the money according to such 
r^lution, and the committee or the persons in whose names such money 
stands or is invested, or the survivors dr survivor in account of such persons 
or the legal personal representative of such survivor, shall, upon service of 
any such order of the Commissioners (c) as aforesaid upon them or any of 
them or any person on their behalf as the Commissioners (c) may direct, 
pay and apply the said money or realise any security in which the same is 
invested, and pay and apply ihe proceeds thereof in manner directed by the 
said order. 
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(2) Any land so purchased as aforesaid for use as common land shall be Section 2. 

conveyed to and vest in trustees upon trusts for the persons interested, such 

trustees to be appointed, and such trusts, and the powers and duties of the 
trustees, and pro\isions for the appointment of new trustees from time to 

time to he declared and provided by an order under the seal of the Commis- 
sioners (c), pursuant to resolutions to he passed at a special meeting of the 
persons interested, convened by the said Commissioners (c) by such majorities 
as aforesaid. 

(3) Every appointment of a new trustee or of new trustees, in pursuance 
of this Act, shall be subject to confirmation by the Commissioners (c) under 
their seal, and upon such confirmation the land shall vest in the remaining 
and the newly-appointed trustees without any conveyance. 

(4) The Commissioners (c) shall publish such notice of any meeting held 
under this Act, and frame such rules and give such directions for the conduct 
of such meetings and the service of orders made by them under this x^ct 
as they may deem fit, and may, if they think fit, direct an assistant commis- 
sioner appointed by them to preside at any such meeting, and any such 
meeting may be adjourned from time to time. 

(5) Any land so purchased as aforesaid for use as recreation ground shall 
be conveyed to and vest in the local authority as specified in the Schedule 
to this Act (e) for the district within which such land is situate, and shall 
be held and managed by such local authority, subject to and in accordance 
with the provisions relating to recreation grounds respectively contained in 
the Inclosure Acts, 1845 to 1878 (/). 

(a) See ss. 99 — 107 inclusive of the Lands Glauses Consolidation Act, 1845, ante, 
pp. 4141—4143. 

(6) As to this Committee, see the Lands Clauses Consolidation Act, 1845, s. 103, ante, 
p. 4142, and the case of Salmon v. Edwards, [1910] 1 Ch. 552 ; 74 J. P. 177 ; 11 Digest 
40, 556, there set out. Before 1802 the occupiers of certain cottages were accustomed to 
cut turf on large tracts of commonable and waste lands of a manor. In that year an 
Inelosure Act was passed by which commissioners were empowered to allot lands in 
severalty to the lord and other persons interested, and to allot to the lord in trust for the 
occupiers of the cottages portions of the waste for a turf common, to be managed as the 
lord and the churchwardens and overseers should order, and not to be depastured. The 
commissioners by their award, made in 1806, allotted to the lord of the manor, in trust 
for the occupiers for the time being of the cottages, 425 acres of waste for a turf common 
for the use of the cottagers. The commissioners also allotted to the lord and other 
persons interested portions of the enclosed lands in severalty in lieu of their rights and 
interests. A railway company took for the purposes of their undertaking part of the land 
allotted as a turf common, and the purchase money was paid into court. On a petition 
by the freeholder of the cottages for the distribution of the fund, it was held that the 
owners of the cottages had no claim on the fimd ; and that the lord of the manor was 
entitled to sueh part of the fund as represented the value of the soil in the land taken by 
the company. It was also held, that the remainder of the fund was to he held as a chari- 
table trust for the benefit of the occupiers of the cottages {Att,~Gen, v. Meyrich, [1893] 

A. C. 1 ; 57 J. P. 212 ; 11 Digest 29, 366), See this case commented on in Simcm v. 

Pethick, [1898] 2 Q. B. 555 ; 11 Digest 75, 975, Where the relative values of commonable 
rights could not be strictly ascertained by reason of the land being built over, a fund was 
ordered to be divided equally among the commoners {Weatherley v, Layton, [1892] W. N. 

165). 

(c) See note (a) to s. 1 of the Commons Act, 1876, arUe, p. 4563. 

(d) It is only in this case that the urban district council have any interest. See 
sub-s. (5). 

(e) Ijn urban districts this local authority is the urban district council. See the Schedule 
post, p. 4624. 

(/) Inclosure Act, 1845, ss. 34, 72—74, 92 (2 Halsbury’s Statutes 454, 473--475, 482) ; 

Indosure Act, 1846, s. 4 (op. cit. 519) ; Inclosure Act, 1^2, s. 14 (op. dt, 543) ; Inclosure 
Act, 1857, ss. 12, 13 ( 0 ^ 3 . dt. 560, 561) ; Commons Act, 1879 (op. dt, 602). See also the 
Commons Act, 1876, ante, p. 4568, especially ss. 7, 12, 22 — ^29, ante, pp. 45^, 4570, 4576-8. 

3. Any moneys heretofore paid or hereafter to be paid by any railway or AppJicatitm of 
other public company or body corporate or otherwise under the provision^ 
of the Lands Clauses Act, 1845, and any Act incorporated therewith, or of rcCTeafekm 
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Section 8* any other Act of Parliament, to any local authority as specified in the Schedule 

to this Act, or to the churchwardens and overseers of a parish (a) in respect of 

fteidgSdfi^. recreation ground or allotment for field gardens taken under the powers 
of any such Act or Acts of Parliament shall be applied in manner provided 
by the Inclosure Acts, 1845 to 1878, as amended by the Commons Act, 1879, 
with respect to the surplus rents arising from recreation grounds and field 
gardens respectively (6). 

(а) Overseers were abolished by s. 62 of the R. and V, Act, 1925, ante, p. 2222. As to 
property formerly held by them, see now the Overseers Order, 1927 (S. R. & 0., 1927, 
No. 55), ante, p. 3595. 

(б) See the Acts enumerated in note ( / ) to s, 2, ante, p. 4623, 

provtsion for 4* any case where money paid by way of compensation as aforesaid 
money by bas, before the passing of this Act, been applied in any one or more of the 
^m^nsation authorised by this Act, a resolution may be passed, at any meeting of 

the persons interested, called by the Commissioners in manner provided by 
the^aner^^^ this Act (a), by such majorities as aforesaid approving of such application, 
authorised by and such application shall, upon the allowance of such resolution by the 
t ia Commissioners under their seal, be deemed to have been* lawfully made under 

the provisions of this Act ; and the committee or other persons by whom 
such money has been so applied shall thereupon be discharged from all 
liability in respect of such money so applied. And the provisions in this 
Act contained with respect to the declaration of trusts, and the powers and 
duties of trustees, and the appointment of new trustees, from time to time, 
shall apply in every case in which such money has, before the passing of 
this Act, been laid out in the purchase of land, 

(a) The Act does not provide any method of calling a meeting, See s. 2, ante^ p. 4623. 

5, Copies of all orders made by the Commissioners under fhis Act shall 
be deposited and kept in like manner as copies of an award are by the Inclosure 
Act, 1845, directed to be deposited and kept (a). 

(a) See Inclosure Act, 1845, s. 146 (2 Halsbnry’a Statutes 506) ; Inclosure Act, 1352f 
8. 27 {op. dt. 547), 

Uxceptioaof fi. This Act shall not extend to the New Forest (a). 

the New Forest. ^ ^ 

(a) See Inclosure Act, 1845, s. 13 (2 Halsbury’s Statutes 446). 


SCHEDULE, 


Situation of Land. 

Local Authority. 

Within the metropolis 

( 

( The MetroiX)litan Board of Works (u). 

Not within the metropolis, but within the 
district of an urban sanitary authority, as 
defined by the Public Health Act, 1875, or 
any Act amending the same. 

1 

The urban sanitary authority. 

Elsewhere than within the metropolis or the 
district of an urban sanitary authority as 
above defined. 

1 

1 The churchwardens and overseers of 
j the parish (6). 


Deposit of 
orders. 


(а) Now the L, 0^ C, 

(б) See note (a) to s. 3, supra. 
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THE MUNICIPAL COEPORATIONS ACT, 1882. 

(45 & 46 ViCT. c. 50) (a). 

An Act for consolidating^ with amendments, enactments relating to Municipal 
Corporations in England and Wales, [18th August, 1882.] 

{a) The only survi\Hng sections of this Act which are of importance for purposes of this 
work consist of Part IV and of certain supplementary sections set out hereunder. 

PART I. 

Preliminary. 

1. This Act may be cited as the Municipal Corporations Act, 1882. 

2. This Act is divided into Parts, as follows : 

Part I. — Preliminary. 

Part II. — Constitution and government of borough. 

Part III. — Preparations for and procedure at elections. 

Part IV. — Corrupt practices and election petitions. 

Part V. — Corporate property and liabilities. 

Part VI. — Charitable and other trusts and powers. 

Part VII. — Borough fund : borough rate : county rate. 

Part VIII. — Administration of justice. 

Part IX. — Police. 

Part X. — Freemen. 

Part XI. — Grant of charters. 

Part XII*-— Legal proceedings. 

Part XIII* — General. 

3. This Act shall not extend to Scotland or Ireland, 

4. \Commencement, 31 si Eecemher, 1882.] 

5. [BepealsJ\ 

6. This Act shall apply to every city and town to which the Municipal AppUcation. 
Corporations Act, 1835, applies at the commencement of this Act, and to 

any town, district, or place whereof the inhabitants are incorporated after 
the commencement of this Act, and whereto the provisions of the Municipal 
Corporations Acts are ... (a) extended by charter, but to no other place. 

(a) The words “ under this Act ” which were formerly inserted here, were repealed by 
the L. G. A., 1933, ante, p. 735. 

7* — this Act-^— Interiffetation 

“Municipal corporation” means the body corporate constituted by the 
incorporation of the inhabitants of a borough : 

“Municipal Corporations Act, 1835,” means the recited Act of Xing 
William the Fourth, the date of the passing whereof is the ninth of 
September one thousand eight hundred and thirty-five : 

“ Municipal Corporations Acts ” means this Act and any Act to be passed 
amending this Act : 

“ Burgess ” includes citizen : 

“ Corporate seal ” means the common seal of a municipal corporation : 

Corporate office ” means the office of mayor, alderman, councillor, 
elective auditor . . . (a) : 

“ Corporate land ” means land belonging to or held in trust for a municipal 
corporation : 


Short title. 

Division of A 
into Part. 


Extent. 


4626 
Section 1. 
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Section 7. 


Definitions. 


The Municipal Coepobations Act, 1882. 

“ Municipal election ” means an election to a corporate office : 

“Parliamentary borough” means any borough, city, county of a city, 
county of a town, place, or combination of places, returning a member 
to serve in Parliament, and not being a county at large, or a riding, 
parts, or division of a county at large : 

“Parliamentary election” means an election of a member to serve in 
Parliament : 

* * * * ♦ ^2)) 

“ County ” does not include a county of a city or county of a town, but 
includes a riding, parts, division, or liberty of a county : 

“ Trustees ” means trustees, commissioners, or directors, or the persons 
charged with the execution of a trust or public duty, however 
designated : 


“ J ustice ” means one of her Majesty’s justices of the peace : 

“ Borough civil court ” means an inferior court of record for the trial of 
civil actions which by charter, custom, or otherwise, is or ought to be 
holden in a borough, but does not include a county court : 

“ Schedule” means Schedule to this A.ct, and “ Part” means Part of this 
Act : 

(2) Words in this Act referring to a borough, municipal corporation, 
authority, officer, or office, shall be construed distrihutively as referring to 
each borough, corporation, authority, officer, or office to which or to whom the 
provision is applicable. 

(3) Words in this Act referring to a parish shall be construed, unless a 
contrary intention appears, as referring to every parish situate wholly or in 
part in a borough. 

(4) The Sch^ules shall be read and have effect as if they were part of 
this Act. 

(а) Revising assessors, who were -also here originally included, were abolished by County 
Electors Act, 1888, s. 4. 

(б) Definitions of “ parish ” and of “ overseers ” have been omitted as repealed by the 
L. G. A., 1933, antej p. 735. 


PART IV. (rt). 

Coerupt Practices and Election Petitions. 

Corrupt Practices, 

TJ. In this Part — 

“ Bribery,” “ treating,” “ undue influence,” and “ personation ” include 
respectively anything done before, at, after, or with respect to a 
municipal election, which if done before, at, after, or with respect to 
a parliamentary election would make the person doing the same liable 
to any penalty, punishment, or disqualification for bribery, treating, 
undue influence, or personation, as the case may be, under any Act for 
the time being in force with respect to parliamentary elections (h ) ; 
n • • ' • • 

“ Candidate ” means a person elected, or having been nominated (c), or 
having declared himself a candidate for election, to a corporate office : 


“ Voter” means a burgess or a person who votes or claims to vote at a 
municipal election : 
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“Election court” means a court constituted under this Part for the trial Section 77. 
of an election petition : 

“ Municipal election petition ’’ or “ election petition ” means a petition 
under this Part complaining of an undue municipal election. 

“ Parliamentary election petition ” means a petition under the Parlia- 3i & 32 Yict, 
mentary Elections Act, 1868 : ^25. 

“ Prescribed ” means prescribed by general rules made under this Part : 

“Borough” and “ election ” when used ^vith reference to a petition mean 
the borough and election to which the petition relates (d). 

(а) It is necessary to include this Part in the present Work, as by rules made by virtue 
of s. 40 of the L. G. A, 1933, ante, p. 774, it now applies to elections of urban district 
councillors and of rural district councillors. The rules made under this Act are set out, 
ante, p. 2524. 

(б) See the definition of these offences, in the Municipal Elections (Corrupt and Illegal 
Practices) Act, 1884, Sched. III., post, p. 4690. 

(c) Although in fact disqualified for election {Harford v. Zyn^key, [1899] 1 Q. B. 852 ; 

63 J. P. 263 ; 33 Digest 67, 414). A person for whom a vote is given in an election of 
aldermen is not thereby “ nominated ” (Cambridge 0. C. Election Petition, Fordkam v. 

Webber, [1925] 2 K. B. 740 ; 89 J. P. 181 ; Digest Snpp.). 

(d) For the application of these definitions to elections of urban district councillors 
and of rural district councillors, see the Urban District Councillors Election Rules, ante, 
p. 2538, and the Rural District Councillors Election Rules, ante, p. 2558. 

****** 

81, A municipal election shah be wholly avoided by such general corruption, Avoidance oi 
bribery, treating, or intimidation at the election as would by the common 
law of Parliament avoid a parliamentary election. corruption. 

****** 

85. The votes of persons in respect of whom any corrupt practice is proved striking off 
to have been committed at a municipal election shall be struck off on a 
scrutiny (a). 

(^a) As to the striking off of the votes of persons guilty of iDegal practices or payments, 
see the Municipal Elections (Corrupt and Illegal Practices) Act, 1884, s. 22, post, p. 4682. 

86, . . • W' Personation, 

(a) This section has been repealed by the L. G. A., 1933, s. 307, Sched. XL, Pt. 11,, 
and replaced by ibid., s. 82 (1), ante, pp. 1194, 1274, 840. 


Election Petitions. 


87, — (1) A municipal election may be questioned by an election petition power to 
on the ground- 

(a) That the election was as to the borough or ward whoUy avoided by bypeUtion. 

general bribery (a), treating (5), undue influence, or personation ; or 

(b) That the election was avoided by corrupt practices or offences against 
this Part committed at the election ; or 

(c) That the person whose election is questioned was at the time of the 

election disqualified (c) ; or 

(d) That he was not duly elected by a majority of lawful votes (d). 

(2) A municipal election shall not be questioned on any of those grounds 
except by an election petition (c). 


(a) A single case of bribery avoids an election (Norwich Case, Birkheck v. BvMard (1886), 
54 L. T. 625 ; 20 Digest 87, 671)> To offer a voter his travelling expenses if he will come 
and vote for a particular candidate is bribery (Ipswich Case, Packard v. CoUings (1886), 
54 L. T. 619 ; 20 Digest 78, 573). 

(h) “ Treating ” is not the entertainment of equals by equals, but of an ioferior by a 
superior with the objwjt of securing the goodwill of the inferior (Norwich Case, Biribech 
T. Budiard, supra). 
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(c) At an election of conncillora in a borough the returning officer does not decide 
upon the qualification of the candidate ; that can only be done by petition under this 
seetion {Pritchard v. Bangor Cor juration (1888), 13 App. Cas. 241; 52 J. P. 564; 20 
Digest 123, 999), The disqualification here mentioned is one which existed at the time 
of the election. If a person becomes disqualified after election the proper remedy was 
formerly by quo warranto {Howes v. Turner (1876), 1 C. P. D. 670 ; 40 J. P. 680 ; see also 
R, V. Beer, [1903] 2 K, B. 693 ; 67 J. P. 326 ; 4 Digest 177, 1647) ; but see now L. G. A., 
1933, s, 84, ante, p. 842. 

{d) An election may also be questioned for illegal practices. See the Municipal 
Elections (Corrupt and Illegal Practices) Act, 1884, s. 25, post, p. 4683. A petition may 
be presented under this section against some only of the persons returned, though the 
ground of the petition is one affecting the validity of the election as a whole ; and the 
court can in such petition declare the persons so petitioned against not to have been 
duly elected (Line v. Warren (1SS5), 14 Q. B. D. 548 ; 49 J. P. 516 ; 20 Digest 184, 1597). 

A petition presented under sub-s. (1) (d) involves a scrutiny. Where a returning 
officer improperly allowed an objection to a nomination, it was held that a petition 
would lie under this head for, if the nomination had not been rejected, the votes might 
have been differently ^ven {Budge v. A7idrews {\&JB), 3 C. P. D. 510 ; 20 Digest 126, 1011). 
And a writ of prohibition or mandamus does not lie for the purpose of deter minin g whether 
a returning officer has wrongly and illegally rejected the nomination paper of a candidate 
for a municipal election. The proper mode of determining this question is by petition 
{R. {O'Lehane) v. Dublin Toim Clerk (1909), 43 Ir. L. T. 169). If an elector having 
notice or knowledge of the disqualification of a candidate wilfully votes for him , his 
vote is thrown away, but knowledge of the fact which creates a legal disqualification 
does not involve knowledge that the candidate is legally disqualified. In the case of 
Beresford-Hape v. Lady Sandhurst (1889), 23 Q. B. D. 79 ; 53 J. P. 805 ; 20 Digest 132, 
1057, it was held that votes given for a woman at a county council election prior to the 
passing of the Sex Disqualification (Removal) Act, 1919 (10 Halsbury’s Statutes 79), 
were thrown away. Votes given in favour of a candidate before the voters have notice 
of any facts disqualifying him for election cannot be treated by the returning officer as 
thrown away, and unless notice of disqualification has been given the candidate who 
obtains the minority cannot on petition claim the seat {Hobbs v. Morey, [1904] 1 K. B. 
74 ; 68 J. P. 132 ; 20 Digest 125, 1004). In Boyce v. White (1905), 92 L. T. 240 ; 53 
W. R. 430 ; 20 Digest 125, 1006, the petitioner and respondent were the only candidates 
for the office of town councillor. Both were nominated, but the respondent at the time 
of his nomination was absent from the United Kingdom, and no written consent by hiTH 
to such nomination given one month before such nomination was ever produced. The 
petitioner was not aware of this fact till the day of the poU, when it was too late to print 
and circulate in the constituency a notice of the objection to the respondent’s nomination. 
The respondent was declared elected. On petition it was held that the court could only 
declare the election void and not that the petitioner was elected. 

(e) Where this section applies there was no remedy by quo warranto even before s, 84 
of the L. 0. A., 1933, ante, p. 842 {B. v. Mortm, [1892] 1 Q. B. 39 ; 56 J. P. 105 ; 20 
Digest 138, 1129 ; and see R. v. Miles, Ex parte Cole (1895), 59 J. P. 407 ; 64 L. J. Q. B, 
420 ; 20 Digest 182, 1589). 

88 . — (1) An election petition may be presented either by four or more 
persons who voted or had a right to vote at the election or by a person 
alleging himself to have been a candidate at the election (a). 

(2) Any person whose election is questioned by the petition, and any 
returning officer of whose conduct a petition complains, may be made a 
respondent to the petition (5). 

(3) The petition shall be in the prescribed form and shall be signed by the 
petitioner, and shall be presented in the prescribed manner to the High Court 
in the Queen’s Bench Division, and the prescribed officer(c) shall send a copy 
thereof to the town clerk, who shall forthwith publish it in the borough. 

(4) It shall be presented within twenty* one days after the day on which 
the election was held (d), except that if it complains of the election on the 
ground of corrupt practices (e), and specifically alleges that a payment of 
money or other reward has been made or promised since the election by 
a person elected at the election, or on his account or with his privity, in 
pursuance or furtherance of such corrupt practices, it may be present^ at 
any time within twenty-eight days after the date of the alleged payment or 
promise, whether or not any other petition against that person has been 
previously presented or tried. 
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(а) If duly nominated a person may petition although in fact disqualified for election Noto tO 

and nomination {Harford v. Linskey, ante, p. 4627). Seetioil 88. 

{b) An unsuccessful candidate at an election cannot ha made a respondent to a 

petition, although he coalesced for the purposes of the election with two successful 
candidates, so as to be responsible equally with them for any acts done by any of the 
three in furtherance of the common purpose {Maidenhead Ca^e, Lovering v. Dawson (1875), 

L. R. 10 C. P. 726). 

At a municipal election A. and B. were candidates for the office of councilloi. A. 
obtained a majority of votes over B., and was declared elected, but refused to serve 
B. thereupen claimed to have been elected, and having made the necessary declaration 
acted on several occasions as councillor. A petition was presented against both A. and 
B., and both of them gave notice of their intention not to oppose the petition. No notice 
of A.’s disqualification was given to the electors. On an application by B. to the court 
that his name might be struck out of the petition, the court refused the application, 
holding that he was properly made a respondent ( Yates v. Leach (1874), L. R. 9 C. P. 605 ; 

38 J. P. 552 ; 20 Digest 183, 1S94). As to making the returning officer a respondent, 
see Harmon v. Park (1880), 6 Q. B. D. 323 ; 45 J. P. 436 ; 20 Digest 183, 1596 ; Wilson 
V. Ingham (1895), 59 J. P. 614 ; 64 L. J. Q. B. 775 ; 20 Digest 139, 1140 ; Cirencester 
Case (1893), Day, 3. 

(c) Prescribed here means prescribed by general rules made under this Part (s. 77, ante, 
p. 4626 ; s. 100, post, p. 4636) ; and see the Municipal Elections (Corrupt and Illegal 
Practices) Act, 1884, s. 34, post, p. 4688. 

{d) The premature presentation of a petition does not nullify the petition, hut is an 
irre^arity which is capable of being waived by the person raising the objection {Re 
Grangemellon Election Petition, [1909] 2 I. R. 90 ; 20 Digest 184, g). 

{e) For the corresponding provision as to illegal practices, see the Mnnicipal Elections 
{Corrupt and Ifegal Practices) Act, 1884, s. 26, post, p. 4683. That section also provides 
that any election petition presented VTithin the time limited by the Municipal Corpora- 
tions Act, 1882, may, for the purpose of complaining of the election upon an allegation 
of an illegal practice, he amended with the leave of the Hugh Court, within the time 
within which a petition complaining of the election on the ground of that illegal practice 
can, under that section, be presented. The court cannot after the period of twenty-one 
days here mentioned allow an amendment which would practically amount to a new 
petition, as by adding a charge of treating {Clark v. Lowley (1883), 47 J. P. 551 ; 62 L. J. 

Q. B. 321 ; 20 Digest 186, 1604). 

89. — (1) At the time of presenting an election petition or within three Security few 
days afterwards, the petitioner shall give security for all costs, charges, and 
expenses which may become payable by him to any witness summoned on his 
behalf, or to any respondent (a). 

(2) The security shall be to such amount, not exceeding five hundred 
pounds, as the High Court, or a judge thereof, on summons, directs, and 
shall be given in the prescribed manner (h), either by a deposit of money, or 
by recognizance entered into by not more than four sureties, or partly in one 
way and partly in the other. 

(3) Within five days after the presentation of the petition the petitioner 
shall in the prescribed manner (6) serve on the respondent a notice of the 
presentation of the petition, and of the nature of the proposed security, and 
a copy of the petition. 

(4) Within five days after service of the notice the respondent may object 
in writing to any recognizance on the ground that any surety is insufficient or 
is dead, or cannot be found or ascertained for want of a sufficient description 
in the recognizance, or that a person named in the recognizance has not duly 
acknowledged the same. 

(5) An objection to a recognizance shall be decided in the prescribed 
manner (c). 

(б) If the objection is allowed, the petitioner may, within a further pre- 
scribed time not exceeding five days, remove it by a deposit in the prescribed 
manner of such sum of money as will, in the opinion of the court or officer 
having cognizance of the matter, make the security sufficient. 

(7) If no security is given, as prescribed, or any objection is allowed and 
is not removed, as aforesaid, no further proceedings shall be had on the 
petition. 

P.H. — ^VOL. IV. 
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The Municipal Coepoeations Act, 1882. 

Note to (*^0 The provisions of this section requiring security are imperative and absolute and 
*;pption 89 *^PP^y equally 'whether the petitioner has or has not been admitted to take proceedings as 

* a poor person under Order XVI., r. 22, R. S. C. {Everett v. Griffiths (No. 2), [1923] 1 K. B, 

130 ; 87 J. P. 49 ; 20 Digest 184, 1599), As to appeal, see Everett v. Griffiths (No. 3), 
[1923] 1 K. B. 138 ; 87 J. P. 57 ; 20 Digest 186, 1620, 

(b) See now (c) to s. 88, ante, p. 4629, and r. 26 of the rules made under s. 100, post, 
p. 4636, and set out, ante, p. 2528. Security need not be given for more than £5C0, 
although there are several respondents {Pease v. Norwood, Htdl Case (1869), L. E». 4 C. P. 
235 ; 33 J. P. 343 ; 20 Digest 155, 1284). By r. 36, ibid., ante, p. 2529, the petitioner or 
his agent must file an affidavit of the time and manner of the service immediately after such 
service. The observance of these provisions as to service of the petition is a condition 
precedent to the trial of the petition {Williams v. Tenby Corporation (1879), 5 C. P. D, 135 ; 
44 J. P. 348 ; 20 Digest 184, 1598). 

(c) See note (c) to s. 88, ante, p. 4629. See also rr. 27 — 35 of the rules made under 
s. 100, post, p. 4636, and set out, a^ite, p. 2528. 

Petition at 90 . On the expiration of the time limited for making objections, or, after 
issue. objection made, on the objection being disallowed or removed, whichever 

last happens, the petition shall be at issue. 

Municipal 91 * — (1) The prescribed ofihcer(a) shall as soon as may be make a list, 

election list. ^ referred to as the municipal election list, of all petitions at issue, 

placing them in the order in which they were presented, and shall keep at 
bis office a copy of this list, open to inspection in the prescribed manner (6). 

(2) The petitions shall, as far as conveniently may be, be tried in the order 
in which they stand in the list. 

(3) Two or more candidates may be made respondents to the same petition, 
and their cases may be tried at the same time, but for the purpose of this 
Part the petition shall be deemed to be a separate petition against each 
respondent (c). 

(4) Where more petitions than one are presented relating to the same 
election, or to elections held at the same time for different wards of the same 
borough, they shall be bracketed together in the list as one petition, but shall, 
unless the High Court otherwise directs, stand in the list in the place where 
the last of them would have stood if it had been the only petition relating to 
that election. 

(a) See note (c) to s. 88, ante, p. 4629. As to inspection, see r. 39 of the rules made 
under s, 100, post, p. 4636, and set out, ante, p. 2529. 

{b) See Line v. Warren, ante, p. 4628. 

c<H»tafctttion of ^ election petition shall be tried by an election court consisting 

court, of a barrister qualified and appointed as in this section provided, without a 
jury. 

(2) A barrister shall not be qualified to constitute an election court if he 
is of less than jSfteen years standing, or is a member of the Commons House 
of Parliament, or holds any office or place of profit under the Crown, other 
than that of recorder. 

. (3) A barrister shall not be qualified to constitute an election court for trial 
of an election petition relating to any borough for which he is recorder, or 
in which he resides, or which is included in a circuit of her Majesty’s judges 
on which he practices as a barrister. 

(4) Aa soon as may be after a municipal election list is made out the pre- 
scribed officer shall send a copy thereof to each of the judges for the time being 
on the rota for the trial of parliamentary election petitions . . . (a). 

(5) If a commissioner to whom the trial of a petition is assigned, dies, or 
declines or becomes incapable to act, the said judges or two of them may 
assign the trial to be conducted or continued by any other of the 
commissioners appointed under this section. 

)k (6) The election court shall for the purposes of the trial have the same 
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powers and privileges as a judge on the trial of a parliamentary election Section 02, 

petition, except that any fine or order of committal by the court may on 

motion by the person aggrieved be discharged or varied by the High Court, 
or in vacation by a judge thereof, on such terms, if any, as the High Court 
or judge thinks fit (h), 

(а) See the Municipal Elections (Corrupt and Illegal Practices) Act, 1884:, s. 36 (2), 

^ost, p. 4689. 

(б) The election court is a court of record. See B. v. MaidenJiead Corporation, posP 
p. 4637 — 8. Orders under the Municipal Elections (Corrupt and Illegal Practices) Act* 

1884, s. 28, post. P- 4685, cannot be varied under this sub-section. See sub-s. (7) of that 
section. 

93. — (1) A-U election petition shall be tried in open court, and notice of of election 
the time and place of trial shall be given in the prescribed manner not less 
than seven days before the day of trial («). 

(2) The place of trial shall be within the borough (h), except that the High 
Court may, on being satisfied that special circumstances exist rendering it 
desirable that the petition should be tried elsewhere, appoint some other 
convenient place for the trial. 

(3) The election court may in its discretion adjourn the trial from time to 
time (c), and from any one place to any other place within the borough or 
place where it is held. 

(4) At the conclusion of the trial the election court shall determine whether 
the person whose election is complained of, or any and what other person, 
was duly elected, or whether the election was void, and shall forthwith certify 
in writing the determination to the High Court, and the determination so 
certified shall he final to all intents as to the matters at issue on the petition^ 

(5) Where a charge is made in a petition of any corrupt practice or offence 
against this Part having been committed at the election the court shall, in 
addition to the certificate, and at the same time, report in writing to the High 
Court as follows : 

(a) Whether any corrupt practice or offence against this Part has or has 

not been proved to have been committed by or with the knowledge 
and consent of any candidate at the election, and the nature of the 
corrupt practice or offence j 

(b) The names of all persons (if any} proved at the trial to have been guilty 

of any corrupt practice or offence against this Part ; 

(c) Whether any corrupt practices have, or whether there Ls reason to 

believe that any corrupt practices have, extensively prevailed at the 
election in the borough or in any ward thereof (c). 

(6) The election court may at the same time make a special report to the 
High Court as to any matters arising in the course of the trial, an account of 
which ought, in the judgment of the election court, to be submitted to the 
High Court. 

(7) If, on the application of any party to a petition made in the prescribed 
manner to the High Court, it appears to the High Court that the ease raised 
by the petition can be conveniently stated as a special case, the High Court 
may direct the same to be stated accordingly, and any such special case shall 
be heard before the High Court, and the decision of the High Court shall he 
final (e). 

(8) If it appears to the election court on the trial of a petition that any 
question of law as to the admissibility of evidence, or otherwise, requires 
further consideration by the High Court, the election court may postpone 
the granting of a certificate until the question has been determined by the 
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Section 93. High Court, and for this purpose may reserve any such question, as questions 
may be reserved by a judge on a trial at nisi prius (/). 

(9) On the trial of a petition, unless the election court otherwise directs, 
any charge of a corrupt practice or offence against this Part may be gone 
into, and evidence in relation thereto received before any proof has been 
given of agency on behalf of any candidate in respect of the corrupt practice 
or offence. 

(10) On the trial of a petition complaining of an undue election and claim- 
ing the office for some person, the respondent may give evidence to prove that 
that person was not duly elected, in the same manner as if he had presented 
a petition against the election of that person (^). 

(11) The trial of a petition shall be proceeded with notwithstanding that 
the respondent has ceased to hold the office his election to which is questioned 
by the petition. 

(12) A copy of any certificate or report made to the High Court on the 
trial of a petition, and, in the case of a decision hy the High Court on a 
special case, a statement of the decision, shall be sent by the High Court to 
the Secretary of State. 

(13) A copy of any such certificate and a statement of any such decision 
shall also be certified by the High Court, under the hands of two or more 
judges thereof, to the town clerk of the borough. 

(а) See rr. 40 — 43 of the rules made under s. 100, post, p. 4636, and set out, ants, p. 2529. 

(б) That is, the urban district not being a borough, or the rural district. Where the 
allegations of fact in a petition are not in dispute, but are specifically admitted by the 
respondent, so as to render it unnecessary at the trial to call witnesses from the district 
in which the election took place, the court may order the petition to be tried in London, 
on the ground that special circumstances exist which render it desirable that the petition 
should he tried elsewhere than in the county or division where the election took place 
(Arch Y. Bentinclc (1887), 18 Q. B. D. 548 ; 20 Digest 163, 1353). The facts that a scrutiny 
is the only question to be tried, or that it would he less expensive to try elsewhere, are 
not “ special circumstances ” (Cireiicester Case, Lawson v. Chester-Master, [1893] 1 Q. B. 
245 ; 57 J. P. 806 ; 20 Digest 163 , 1352 ; see also Tewkesbury Case, Collins v. Price (1880), 
5 C. P. D. 544 ; 20 Digest 162, 1350). 

(c) See, however, the Municipal Elections (Corrupt and Illegal Practices) Act, 1884, 
s. 27, post, p. 4684. 

A formal adjournment is not necessary. See r. 45 of the rules made under s. 100, post, 
p. 4636, and set out, ante, p. 2529. 

(d) The court must further report as to illegal practices in manner prescribed by the 
Municipal Elections (Corrupt and Illegal Practices) Act, 1884, s. 8 (2), post, p. 4674. As 
to the form of the report, see Grant v. Pagham Overseers (1S77), 3 C. P. D. 80 ; 42 J. P. 88 ; 
20 Digest 10, 27 ; and as to its exclusive effect, see cases cited in the note to Corrupt and 
Illegal Practices Prevention Act, 1883, s. 38, post, p. 4693. 

(e) As to the mode of application, see r. 48 of the rules made under s. 100, post, p. 4636, 
and set out, ante, p. 2530. Notwithstanding this sub-section, appeal, if leave be given, 
lies fiom a judgment of the King’s Bench Division to the Court of Appeal (Line v. Warren, 
ante, p. 4628 ; and see Beresford-Eope v. Lady Sandhurst, ante, p. 4628) followed in Everett 
V. Griffiths (No. 3), [1923] 1 K. B. 138 ; 87 J. P. 57 ; 20 Digest 186, 1620). If no leave 
be given no appeal lies ( Unmin v. McMullen, [1891] 1 Q. B. 694 ; 55 J. P. 582 ; 20 Digest 
186, 1619 ; Pontefract Case, Shaw v. Beckitt, [1893] 2 Q. B. 59 ; 57 J. P. 805 ; 20 Digest 
157, 1294 ; Everett v. Griffiths (No. 3), supra). 

If leave to appeal be refused by the High Court, possibly it may he given by the Court 
of Appeal under Judicature Acts, 1873 — 1925 (13, 8, 4, 12, 4, 8, 9, 13 Halsbury’s Statutes 
205, 301, 127, 509, 146, 367, 391, 209). 

(/) See Stepney Case, Isaacson v. Durant (1886), 17 Q. B. D. 54 ; 4 O’M. & H. 34 ; 
Digest Supp. ; Thornhury Division, Gloucestershire Case, Ackers v. Howard (1886), 4 
O’M. & H. 65, on appeal 16 Q. B. D, 739 ; 50 J. P, 519 ; Digest Supp. ; Londonderry 
Case (1886), 4 O’M. & H. 96, at p, 103 ; Pefnbroke Election Petition, [1908] 2 I. R. 433 ; 20 
Digest 115, 91$ vii. 

(p) In this case the respondent must deliver to the Master six days before the day 
appointed for trial, a list of the objections to the election upon which he intends to rely. 
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and the Master is to alloy inspection and ofS.ce copies of such list to all parties con- Not6 to 
cerned; and no evidence is to he given by the respondent of any objection not specified Section 93 

in the list, except by leave of the High Court.' See r. 8 of the rules made under s. 100, * 

fostt p. 4636, and set out, ante^ p. 2526 

94. — (1) Witnesses at the trial of an election petition shall be summoned "Witnesses, 
and sworn in the same manner, as nearly as circumstances admit, as witnesses 

at a trial at nisi prius, and . . . (a). 

(2) On the trial the election court may, by order in writing, require any 
person who appears to the court to have been concerned in the election to 
attend as a witness, and any person refusing to obey the order shall be guilty 
of contempt of court. 

(3) The court may examine any person so required to attend or being in 
court although he is not called and examined b}^ any party to the petition. 

(4) A witness may, after his examination by the court, be cross-examined 
by or on behalf of the petitioner and respondent or either of them (6). 

(9) The reasonable expenses incurred by any person in appearing to give 
evidence at the trial of an election petition, according to the scale allowed 
to witnesses on the trial of civil actions at the assizes, may he allowed to 
him by a certificate of the election court or of the prescribed officer, and if 
the witness was called and examined by the court, shall be deemed part of 
the expenses of providing a court, but otherwise shall he deemed costs of the 
petition. 

(a) See also r. 54 of the rules made under s. 100, p. 4636, and set out, awfe, p. 2530. 

The concluding words of the suh-section were repealed by the Perjury Act, 1911 (4 Hals- 
bury’s Statutes 772). 

(5) Sub-sections (6) — (8), inclusive, of this section were repealed by the Municipal 
Elections (Corrupt and Illegal Practices) Act, 1884, s. 88. 

95. — (1) A petitioner shall not withdraw an election petition without the Withdrawal 
leave of the election court or High Court on special application, made in the 
prescribed manner, and at the prescribed time and place (a). 

(2) The application shall not be made until the prescribed notice of the 
intention to make it has been given in the borough. 

(3) On the hearing of the application any person who might have been a 
petitioner in respect of the election may apply to the court to b© substituted 
as a petitioner, and the court may, if it thinks fit, substitute him accordingly. 

(4) If the proposed withdrawal is in the opinion of the court induced by 
any corrupt bargain or consideration, the court may by order direct that the 
security given on behalf of the original petitioner shall remain as security 
for any costs that may be incurred by the substituted petitioner, and that to 
the extent of the sum named in the security, the original petitioner and his 
sureties shall be liable to pay the costs of the substituted petitioner. 

(5) If the court does not so direct, then security to the same amount 
as would be required in the case of a new petition, and subject to the like 
conditions, shall bo given on behalf of the substituted petitioner before he 
proceeds with his petition and within the prescribed time after the order of 
substitution. 

(6) Subject as aforesaid, a substituted petitioner shall, as nearly as may 
be, stand in the same position and be subject to the same liabilities as the 
original petitioner. 

(7) If a petition is withdrawn, the petitioner shall be liable to pay the costs 
of the respondent. 

(8) Where there are more petitioners than one, an application to withdraw 
a petition shall not be made except with the consent of all the petitioners. 

(a) See further as to the withdrawal of a petition, the Municipal Elections (Corrupt 
and Illegal Practices) Act, 1884, s. 26, posi, p. 4684. 
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The .form of notice of appKcation to withdraw a petition is prescribed by r. 68 of the rules 
made under s. 100, post^ p. 4636, and set out, ante, p. 2531. The notice of application 
is to be left at the Master’s office, and copies are to be served on the respondent and on 
the town clerk or clerk of the council, as the case may be, and published in the county 
or borough to which the petition relates. See rr. 59, 60, of the niles made under s. 100, 
post, p. 4636, and set out, ante, p. 2531. 

The petitioners, who bad presented a petition and subsequently found out their agent's 
report upon which the petition was based was untrustworthy, were allowed by the 
court to withdraw the petition, the Treasury having ascertained by special inquiry that 
there was no reliable evidence to support it, and having received from the petitioners 
copies of the reports and details of the subsequent inquiries. On a motion for leave to 
withdraw a petition, the court has a discretion as to the costs of the parties, and may 
order them to be paid by the petitioners on the higher scale, and tased as between 
solicitor and client. They cannot give costs to the Public Prosecutor {Devonport Case, 
Pascoe v. Pukston (1886), 50 J. P. 134 ; 54 L. T. 733 ; 20 Digest 174, 1492), 

After a municipal election a petition was presented by an unsuccessful candidate, 
claiming that he was returned by a majority of lawful votes. The mayor, to save 
expense, induced the petitioner and the returned candidate to submit the question to 
the arbitration of the towm clerk, who was to recount the votes. On the award being 
against the petitioner, he asked leave to withdraw the petition, and the court allowed 
him to do so on payment of the costs, the Public Prosecutor not opiDOsing {Hythe {Borough) 
Mmiicipal Election, Be, Mallarn v. Bean (1887), 51 J. P. 231 ; 3 T. L. R. 516 ; 20 Digest 
187, 1621). See also Lichfield Case (1892), 9 T. L. R. 92 ; and Halifax Case, Arnold v, 
Shaw (1893), 9 T. L. R. 563. 

M.— (1 ) An election petition shall be abated by the death of a sole petitioner 
or of the survivor of several petitioners. 

(2) The abatement of a petition shall not affect the liability of the petitioner 
or of any other person to the payment of costs previously incurred. 

(3) On the abatement of a petition the prescribed notice thereof shall be 
given in the borough, and, within the prescribed time after the notice is given, 
any person who might have been a petitioner in respect of the election, may 
apply to the election court or High Court in the prescribed manner and at the 
prescribed time and place to be substituted as a petitiouer ; and the court 
may, if it thinks fit, substitute him accordingly (a). 

(4) Security shall be given on behalf of a petitioner so substituted, as in the 
case of a new petition (h). 

(a) As to the notice, see rr. 63, 64 of the rules made under s. 100, post, p. 4636, and set 
out, anie, p. 2532. 

(b) See s. 89, ante, p. 4629. 

97« — (1) If before the trial of an election petition a respondeat other than 
a returning officer — 

(a) Dies, resigns, or otherwise ceases to hold the office to which the petition 

relates; or 

(b) Gives the prescribed notice that he does not intend to oppose the 
petition ; 

the prescribed notice thereof shall be given in the borough, and within the 
prescribed time after the notice is given any person who might have been a 
petitioner in respect of the election may apply to the election court or High 
Court to be admitted as a respondent to oppose the petition, and shall be 
admitted accordingly, except that the number of persons so admitted shall 
not exceed three {a). 

(2) A respondent who has given, the prescribed notice that he does not 
intend to oppose the petition ^all not be allowed to appear or act as a party 
against the petition in anyproceedings thereon. 

{a) See rr. 64 — 67 of the rules made under s. 100, post, p. 4636, and set out, arUe p. 2532, 
relating to the prescribed notice, time, etc. The returning officer may be a respondent 
if the petition complains of his conduct. 
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A respondent may cease to hold office through disqualification. The name of a Ifot6 to 
respondent ■will not be struck out of a petition merely because he has given the CAAtfon 97 
prescribed notice under this section. See Yates v. Leach, ante, p. 4629. oe cMoa 

98. — (1) costs, charges, and expenses of and incidental to the presen- costs on 

tation of an election petition, and the proceedings consequent thereon, 
except such as are by this Act otherwise provided for, shall be defrayed by ^ 
the parties to the petition in such manner and proportions as the election 
court determines ; and in particular any costs, charges, or expenses which 
in the opinion of the court have been caused by vexatious conduct, unfounded 
allegations, or unfounded objections on the part of either of the petitioner or 
of the respondent, and any needless expense incurred or caused on the part 
of petitioner or respondent, may be ordered to be defrayed by the parties by 
whom it has been incurred or caused, whether they are or not on the whole 
successful (a). 

(2) The costs may be taxed in the prescribed manner hut according to the 
same princijples as costs between solicitor and client in an action in the High 
Court, and may he recovered as the costs of such an action, or as otherwise 
prescribed (h). 

(3) If a petitioner neglects or refuses for three months after demand to 
pay to any person summoned as a witness on his behalf, or to the respondent, 
any sum certified to be due to him for his costs, charges, and expenses, and 
the neglect or refusal is, within one year after the demand, proved to the 
satisfaction of the High Court, every person who has under this Act entered 
into a recognizance relating to the petition shall be held to have made default 
in the recognizance, and the prescribed officer shall thereon certify the recog- 
nizance to be forfeited, and it shall be. dealt with as a forfeited recognizance 
relating to a parliamentary election petition (c). 

(а) An overloaded petition will be visited with costs, even if it is successful (Norwich 
Case, Birkbeck v. BuUard (1886), 54 L. T. 626 ; 20 Digest 87, 672). When a petition is 
wholly unfounded the court may order the petitioner to pay the costs of the Public 
Prosecutor {Lambeth, Kennington Division Case, Crossman v. Davis (1886), 54 L. T. 628 ; 

20 Digest 117, 9M). In certain cases the parties may be ordered to pay the expenses of 
the election court. See s. 101, ^oat, p. 4637. 

The barrister appointed to try the petition has an absolute discretion over the costs. 

In a case where the petitioners had improperly made an unsuccessful candidate a 
respondent, it was held that they could not object that he was not a party to the petition 
so as to deprive the barrister of jurisdiction to make an order upon them for his costs 
{Maidenhead Case, Lovering v. Dawson (1875), L, R. 10 C. P. 726). 

As to the costs on withdrawal of a petition, see Devonport Case, Pascoe v. Pvhston, 
ante, p. 4634. 

A mistake occurred in the counting of votes in a parish council election in which 
there were nineteen candidates of whom nine were declared to be duly elected. Two of 
the defeated presented a petition against the return of two of the successful candidates, 
and the returning officer and his deputy were joined as respondents to the petition. 

The petition was not opposed. By order, a recount was held and a special case stated 
for the decision of the High Court. The Court made a declaration that the petitioners 
were duly elected and ordered the deputy returning officer to pay £10 towards the cost 
of the petition and the subsequent proceedings (Rainham Parish Council Case (1919), 

83J. P.267; 20 Digest 187, 7635). 

(б) Sq much of this sub-section as relates to the principles of taxation was repealed by 
the Municipal Elections (Corrupt and Illegal Practices) Act, 1884, Sched. II. See 
now s, 29 (3) of that Act, ^ost, p. 4687. As to the mode of taxation and recovery of 
the cost, see r. 68 of the rules made under s. 100, post, p. 4636, and set out, ante, p. 2532, 
and Pare v. Hartshorne (1875), 31 L. T. 486 ; 23 W. R. 138. 

(c) The prescribed officer is the Master. See r. 1 of the rules made under s. 100, post, 
p. 4636, and set out ante, p. 2524. A forfeited recognizance relating to a parliamentary 
election petition is dealt with in manner provided by the Parliamentary Elections Act, 

1868, s. 42 (7 Halsbury’s Statutes 421). 

99;^ (1) The town clerk (a) shall provide proper accommodation for holding 
the election court ; and any expenses incurred by him for the purposes 
this section shall be paid out of the borough fund or borough rate. 
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(2) All chief and head constables, superintendents of police, head-boroughs, 
gaolers, constables, and bailiffs shall give their assistance to the election court 
in the execution of its duties, and if any gaoler or officer of a prison makes 
default in receiving or detaining a prisoner committed thereto in pursuance 
of this Part, he shall be liable to a fine not exceeding five pounds for every 
day during which the default continues. 

(3) The election court may employ officers and clerks as prescribed. 

(4) A shorthand writer (h) shall attend at the trial of an election petition, 
and shall be sworn by the election court faithfully and truly to take down the 
evidence given at the trial. He shall take down the evidence at length. A 
transcript of the notes of the evidence taken by him shall, if the election court 
so directs, accompany the certificate of the election court. His expenses, 
according to a prescribed scale, shall be treated as part of the expenses incurred 
in receiving the court. 

(а) That is, the clerk to the iirban district council, or the clerk to the rural district 
council. See ante, pp. 2539 — 40, 2559 — 60. 

(б) See r. 52 of the rules made under s. 100, infra, and set out, ante, p. 2530. 


The judges for the time being on the rota for the trial of parlia- 
mentary election petitions may from time to time make, revoke, and alter 
general rules for the effectual execution of this Part, and of the intention aud 
object thereof, and the regulation of the practice, procedure, and costs of 
municipal election petitions, and the trial thereof, and the certifying and 
reporting thereon (a). 

(2) All such rules shall be laid before both Houses of Parliament within 
three weeks after they are made if Parliament is then sitting, and if not, 
within three weeks after the beginning of the then next session of Parliament, 
and shall, while in force, have effect as if enacted in this Act. 

(3) Subject to the provisions of this Act, and of the rules made under it, 
the principles, practice, and rules for the time being observed in the case 
of parliamentary election petitions, and in particular the principles and rules 
with regard to agency and evidence, and to a scrutiny, and to the declaring 
any person elected in the room of any other person declared to have been not 
duly elected, shall be observed, as far as may be, in the case of a municipal 
election petition. 

(4) The High Court shall, subject to this Act, have the same powers, 
jurisdiction, and authority with respect to a municipal election petition and 
the proceedings thereon as if the petition were an ordinary action within its 
jurisdiction (b). 

(5) The duties to he performed by the prescribed officer under this Part 
shall be performed by the prescribed officer of the High Court. 

(6) The general rules in force at the commencement of this Act with respect 
to matters within this Part shall, until superseded by rules made under this 
section, and subject to any amendment thereof by rules so made, have effect, 
with the necessary modifications, as if made under this section. 

(а) And see also Municipal Elections (Corrupt and Illegal Practices) Act, 1884, s. 30, 
post, p- 4687. The rules now in force are set out, ante, at pp. 2524 et seq. 

(б) The High Court has no ^wer to entertain an appeal against the decision of a 
commissioner appointed to inquire into alleged corrupt or illegal practices at an election 
except on points of law reserved for its decision by way of a case stated by the com- 
missioner {Ex parte Ayres (1886), 54 L. T. 296). A petition against the election of 
members of a local board alleged undue influence by the respondents and their agents, 
and that corrupt and illegal practices extensively prevailed. The commissioner reported 
to the ffigh Court that no corrupt practice had been proved against the respondents or 
otherwise, that illegal practices extensively prevailed, and that the respondents had 
been guilty of illegal practices ; and he certified that the respondents had not been duly 
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elected. On a motion for a trial or a prohibition, on the ground that the com- Not6 to 
missioner had exceeded his jurisdiction, it was held that the report was not in excess of caAff/%n -f An 
the jurisdiction. Qucsre, whether the court has jurisdiction to entertain an appeal from 

a commissioner. Per Stephen, J. : The jurisdiction, if any, ought only to be exercised 

under extraordinary circumstances, and when necessarv that justice should be done 
{Goole Election Petition, Marslmid v. Hickman (1886), 2 T. L. R. 398 ; 20 Digest 182, 

1591). See also Preece t. Harding, post, p. 4693 ; Pontefract Case, Shaw v. antel 

p. 4632 ; Pembroke Election PeUtion, [1908] 2 L B. 433 ; 20 Digest 182, q. 


101* — (1) The remuneration and allowances to be paid to a commissioner Expenses of 
for his services in respect of the trial of an election petition, and to any officers, 
clerks, or shorthand writers employed under this Part, shall be fixed by a 
scale made and varied by the election judges on the rota for the trial of 
parliamentary election petitions, with the approval of the Treasury. The 
remuneration and allowances shall be paid in the first instance by the 
Treasury, and shall be repaid to the Treasury, on their certificate, out of the 
borough fund or borough rate (a). 

(2) But the election court may in its discretion order that such remuneration 
and allowances, or the expenses incurred by a town clerk (h) for receiving the 
election court, shall be repaid, wholly or in part, to the Treasury or the town 
clerk, as the case may be, in the cases, by the persons, and in the manner 
following (namely) : 

(a) When in the opinion of the election court a petition is frivolous and 

vexatious by the petitioner ; 

(b) When in the opinion of the election court a respondent has been 

personally guilty of corrupt practices at the election, by that 
respondent. 

(3) An order so made for the repayment of any sum by a petitioner or 
respondent may be enforced as an order for payment of costs ; but a deposit 
made or security given under this Part shall not be applied for any such 
repayment until all costs and expenses payable by the petitioner or respondent 
to any party to the petition have been satisfied (c). 

{a) The expenses will be now paid out of the general rate or general rate fund in cases of 
petitions against the election of a member of a borough council or of an urban district 
council or of a rural district coimcil (L. G. A., 1933, ante, p. 735. See ante, pp. 2539 — 40, 

2559—60. 

(5) See note (a) to s. 99, ante, p. 4636. 

(c) Upon the trial of a petition against the return of a borough councillor under the 
Corrupt Practices (Municipal Elections) Act, 1872, the barrister in delivering judgment 
said that he found the councillor guilty of personal bribery, and that all the costs of the 
inquiry were to be borne by him, and made an order in writing for the payment by the 
councillor of certain costs under s. 19 of that Act. The written order made no provision 
for the remuneration and allowances to the barrister and other persons under s. 22 
(corresponding to the text). The Treasury paid the amount of such remuneration and 
allowances, and certified the payment to the borough treasurer, and required him to 
repay them the amount out of the borough fund. A rate was accordingly made and 
levied. The Treasury afterwards, on receiving from the barrister a letter that he^ had 
always intended to visit all the costs upon the councillor, and had said so in giving 
judgment, cancelled their certificate, and the borough corporation abandoned the rate 
and returned the sums levied to the ratepayers. Afterwards the Treasury, finding that 
the barrister had made no written order for the payment of remuneration and allowances, 
issued a fresh certificate requiring the borough treasurer to pay them the amount out of 
the borough fund or rates. These facts being found upon a return to a mandamtts 
commanding the treasurer to repay the Treasury, it was held that no valid order had 
been made by the barrister for the payment of the remuneration and allowances by the 
councillor ; that the election court was a court of record, and that neither the High 
Court nor the Court of Appeal on the return could amend the order so as to make it 
include such payment ; that the act of the Treasury in certifying was not a judicial act, 
and that they had the power to make a second certificate, and were entitled to a 
peremptory mandamus compelling the treasurer to repay to them the amount of snch 
remuneration and allowances out of the borough fund or rates, and comp elling the 
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corporation to order such amount to be levied by a borough rate (B. v. Maidenhead 
Corporatimi (1882), 9 Q. B. B. 494.; 46 J. P. 724 ; 20 Digest 181, 1586). 

102. Where a candidate who has been elected to a corporate office is, 
by a certificate of an election court or a decision of the High Court, declared 
not to have been duly elected, acts done by him in execution of the office, 
before the time when the certidcate or decision is certified to the town clerk, 
shall not be invalidated by reason of that declaration. 

103 . Where on an election petition the election of any person to a corporate 
office has been declared void, and no other person has been declared elected 
in his room, a new election shall be held to supply the vacancy in the same 
manner as on a casual vacancy (a) ; and for the purposes of the election any 
duties to be performed by a mayor, alderman, or other officer, shall, if be 
has been declared not elected, be performed by a deputy, or other person who 
might have acted for him if he had been incapacitated by illness. 

(ffl) In the ease of urban district councils or of rural district councils there must be a 
new election. See ante, pp. 2539, 2559. 

104 . [This section has been repealed by the L. G. A,, 1933, s. 307, Sched. XL» 
Pt, II., and replaced by ibid., Sched. 11. , Pt, III., para. 53, ante, pp, 1194? 
1274, 1226.] 


PART Y. 

CoEPORATE Property and Liabilities. 

If* * * * * * 

Borough Bridges. 

119 (a). — (1 ) Every bridge which is either wholly or in part in a borough and 
which the borough and not the county wherein the borough is situate is legally 
bound to maintain or repair shall, as to the whole of the bridge if it is wholly 
in the borough, or as to such part only as is in the borough, be maintained, 
altered, widened, repaired, improved, or rebuilt under the sole management 
and control of the council (5). 

(2) Por that purpose the council shall have all the powers which the justices 
of a county have with respect to a county bridge (c), but the notices required 
in the case of a county bridge shall not be required in the case of a borough 
bridge. 

(3) . . . (d). 

(а) This section ceased to have effect as from April 1st, 1930, as respects any bridge 
which carries a county road (s. 29 (4), L. G. A., 1929, Vol. V. and 10 Halsbury’s Statutes 
903). As to what are county roads, see s. 29 (1), ihid., and notes thereto, Vol. V. and 
10 Halsbuiy’s Statutes 903. Bridges carrying county roads are within the definition of 
“ county roads in that Act and are therefore maintainable by the county council unless 
“ claimed under s. 32, ihid., Vol. V. and 10 Halsbury’s Statutes 906. 

(б) Such a bridge was a street within the definition contained in s. 4 of the P. H. A., 
1875,awffi, p. 4336, and is, a fortiori, a street within the definition in the P. H. A., 1936, 
s. 343 (1), ante, p. 713. 

(c) Transferred to county councils by s. 3 (viii) of the L. G. A., 1888, post, p. 4722, and 
see the Highways and Bri(%es Act, 1891, post, p. 4833. 

(d) Sub-ss. (3) and (4) were repealed by the L. G. A., 1933, s. 307, Sched. XI., Pt. IL, 
and replaced by ibid., s. 185, ante, pp. 1194, 1274, 1013. 
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136. — (1) The trustees appointed or acting by or under any local Act of Transfer of 
Parliament for the time being in force, for pav’ing, lighting, supplying with powers of local 
water or gas, cleansing, watching, regulating, or improving, a borough, or to municipal 
any part thereof, or for providing or maintaining a cemetery or market in 
or for a borough, or any part thereof, whether in any such case their powers 
under the local Act do or do not extend beyond the borough, may, if they 
think fit, at a meeting called for this purpose, transfer to the municipal 
corporation of the borough, with the consent of the council hut not otherwise, 
all the rights, powers, estates, property, and liabilities for the time being 
vested in or imposed on the trustees under the local Act. 

(2) The transfer shall be made in writing under the common seal of the 
trustees if they are a corporation, and if not, then by deed executed by 
the trustees, or by any two of them acting by their authority and on their 
behalf. 

(3) On the transfer being made, the municipal corporation shall become 
and be the trustees for executing by the council the powers and provisions 
of the local Act ; and all the rights, powers, estates, and property vested in 
the transferring trustees shall vest in the corporation ; and all the liabilities 
and obligations of the transferring trustees shall be transferred to and borne 
by the corporation, and the transferring trustees shall he discharged there- 
from (a). 


(a) See also s. 132 of the L. G. A., 1933, ante, p. 924. 


137. — (1) Where at the passing of the Municipal Corporations Act, 1835, Power for 
there was a local Act of Parliament for lighting part of a borough then^J^^i^i 
incorporated, the council may, if they think fit, make an order that any hgUtinK Act. 
specified part of the borough not within the provisions of any such local Act 

shall, after a day fixed in the order, be within those provisions ; and after 
that day the part so specified shall he within those provisions, as far as 
relates to lighting, or to any rate authorised to be levied for lighting, 

(2) But the part so specified shall be lighted in like manner as those parts 
of the borough which before the making of the order were within those 
provisions ; and any rate raised for the purpose of defraying the expenses of 
lighting the part so specified shall not exceed the average expense in the pound 
of lighting the other parts of the borough (a). 

{a) See ss. 161—163 of the P. H. A, 1875, ante, p. 4445—4451, 

138. Everything provided under any local Act of Parliament in force on Exerdseof 
the twentieth of August, one thousand eight hundred and thirty-six, to be 

done exclusively by a particular or limited number, class, or description of 

the members of any body corporate named in the Schedules to the Municipal i, 

Corporations Act, 1835, the continuance of which was not inconsistent with 

the provisions of that Act, and everything provided in any such local Act 

to be done by the justices, or by some particular class or description, or 

members of such body corporate, being justices, at a court of quarter sessions, 

which did not relate to the business of a court of criminal or civil judicature (a), 

if the same respectively has been lawfully continued to be done up to the 

commencement of this Act by the council, or a committee thereof, shall be 
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continued thereafter to be done by the council at a quarterly meeting, or by 
any three of a committee of the council appointed at such a meeting. 

(a) E,g.^ the regulation of the fees of a local Court of Bequests {Palmer v. Powell 
(1840), 6 M. & W. 627 ; 33 Digest 56, 341), 

****** 

PART XIII. 

General. 

****** 

Time, 

230. — (1) Where by this Act any limited time from or after any date or 
event is appointed or allowed for the doing of any act or the taking of any 
proceeding, then in the computation of that limited time the same shall be 
taken as exclusive of the day of that date or of the happening of that event, 
and as commencing at the beginning of the next following day ; and the act 
or proceeding shall be done or taken at the latest on the last day of the limited 
time as so computed, unless the last day is a Sunday, Christmas Pay, Good 
Friday, or Monday or Tuesday in Easter week, or a day appointed for public 
fast, humiliation, or thanksgiving, in which case any act or proceeding shall 
be considered as done or taken in due time if it is done or taken on the next 
day afterwards, not being one of the days in this section specified. 

(2) Where by this Act any act or proceeding is directed or allowed to be 
done or taken on a certain day, then if that day happens to be one of the 
days in this section specified, the act or proceeding shall be considered as 
done or taken in due time if it is done or taken on the next day afterwards, 
not being one of the days in this section specified. 

(3) Where by this Act any act or proceeding is directed or allowed to be 
done or taken within any time not exceeding seven days, the days in this 
section specified shall not be reckoned in the computation of such time (a), 

(a) See the L. G. A., 1933, s. 295, Sched. n., Pt. I., para. 12, ante, pp. 1179, 1208. 

Distance. 

231. The distances mentioned in this Act shall be measured in a straight 
line on a horizontal plane, and may be determined by the map made under 
the survey commonly known as the Ordnance Survey (a). 

(a) See the Interpretation Act, 1889, s. 34 (18 Halsbury’s Statutes 1004); and see 
Wright v. Wallasey X. B,, ante, p. 4214. 

****** 


Forms, 

240. The forms in the Eighth Schedule or forms to the like effect, varied 
as circumstances require, may be used, and shall be sufficient in law, 

****** 

Substitution in former Acts. 

242. — (1) In the several enactments described in Part I. of the Ninth 
Schedule, a reference to this Act shall be deemed to be substituted for a 
reference to the Municipal Corporations Act, 1835, and any Act amending it. 

(2) In each of the enactments described in Part II. of the Ninth Schedule, 
there shall be substituted for the respective provisions of the Municipal 
Corporations Act, 1835, in that part mentioned in connection therewith, such 
provision of this Act as is also mentioned in connection therewith. 
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(3) Where any Act passed before this Act, and not specified in the First Section 242, 

or in the Ninth Schedule, refers to the Municipal Corporations Act, 1835, 

or any Act amending it, or to boroughs or corporations subject to that Act or 
any Act amending it, the reference shall be deemed to be to this Act or to 
the corresponding provision of this Act, or to boroughs or corporations subject 
to this Act (as the case may require). 

(4) All enactments to which this section relates shall, except as in this 
section provided, continue to operate as if this Act had not been passed. 

****** 

THE EiaSTH SCHEDULE. 

Eoems (a). 

(a) See s. 240, antCf p. 4640. 

Part IY. 

Form relating to Borough Bridges (a). 

Form P. 

Form op Mortgage. 

The Municipal Corporations Act, 1882. 

(Borough Bridges.) 

Borough of . Mortgage No. 

We, the mayor, aldermen, and burgesses of the borough of by virtue and in 
pursuance of the above-mentioned Act, and in consideration of the sum of paid 
to us by A. B, of for the purposes of the said Act, do grant and assign unto the 
said A, B,, his executors, administrators, and assigns, such proportion of the borough 
fund and borough rate as the said sum of doth or shall bear to the whole sum 
which is or shah be borrowed on the credit of the said fund and rate, to hold to the 
said A, B.j his executors, administrators, and assigns, from the day of the date hereof, 
until the said sum of with interest at the rate of per centum per annum for 
the same, shall be fully paid and satisfied. And it is hereby declared that the said 
principal sum shall be repaid on the day of af [p^ace ofpaymenf]* 

In witness whereof, etc., this day of , 187 . 

{Corporate Sml.) 

(a) See s. 119, antOf p. 4638. 


Form Q. 

Form op Transpbr op Mortgage. 

The Municipal Corporations Act, 1882. 

(Borough Bridges.) 

Borough of • Transfer No, . Mortgage No. 

I A. B. of , in consideration of the sum of paid to me by (7. B. of , 
do hereby transfer to the said G. i).,his executors, administrators, and assigns, a certain 
mortgage, dated this day of , and made by the mayor, aldermen, and 
burgesses of the borough of , under the above-mentioned Act, for securing the 
sum of and interest thereon at per centum per annum [or, if the transfer 
is by indorsement on the mortgage, ins&rt instead of the words immediately following 
the word “ assigns,^' the within security], and all my right, estate, and interest in and 
to the money thereby secured, and in and to the fund and rate thereby assigned. 

In witness whereof, etc., this day of . , 187 . 

A. B. (L.S.) 
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The Electric Lighting Act, 1882. 

THE NINTH SCHEDULE. 

Enaotmekts in which a Rbfebencb to this Act is to be substituted (a), 

Pabt I. 

General References, 

9 & 10 Viet. c. 74. — The Baths and Washhouses Act, 1846 (section 1) (6). 


20 & 21 Viet. c. 81. — The Burial Act, 1857 (c). 


26 k 2>1 Viet. c. 13. — The Town Gardens Protection Act, 1863 (c?). 


33 & 34 Viet. c. 78. — The Tramways Act, 1870 (Schedule A.) (e). 


34 & 35 Viet. c. 105. — The Petroleum Act, 1871 (section 2) (/). 


35 & 36 Viet. c. 91. — ^The Borough Funds Act, 1872 (g). 


38 & 39 Viet. c. 55. — ^The Public Health Act, 1875 (section 4) Qi). 

38 & 39 Viet. c. 83. — The Local Loans Act, 1875 (section 34) (i). 

39 & 40 Viet. c. 56. — ^The Commons Act, 1876 (section 37) [k). 


41 & 42 Viet. c. 77. — The Highways and Locomotives (Amendment) Act, 1878 
(section 38) (<?). 


Past II. 

Rarticular References. 

14 & 15 Viet. c. 55. — The Criminal Justice Administration Act, 1851 : 

In section 24, for Schedule 0. to the Municipal Corporations Act, 1835, the Sixth 
Schedule to this Act. 

33 & 34 Viet. c. 91. — The Clerical Disabilities Act, 1870 : 

In the First Schedule, for section 28 of the Municipal Corporations Act, 1835, sc 
much of the provision of this Act relative to disqualifications for being councillor as 
relates to being in holy orders. 

(a) See s. 242, ante, p. 4640. 

(5) (13 HaJsbuiy’s Statutes 520). Now repealed. 

(c) Ante, p. 4247. 

(d) Ante, p. 4254. 

(e) Ante, p. 4303. 

If) Now repealed. See Vol. V., post. 

ig) (10 Halsbuiy’s Statutes 559). Now repealed. 

{h) Ante, p. 4331. 

(i) Ante, p. 4541. 

{k) Ante, p. 4580. 

{1) Ante, p. 4613. 


THE ELEGTEIC LIGHTING ACT, 1882 . 

(45 & 46 Tier. c. 56) (a). 

An Act to facilitate and regulate the supply of Electricity for Lighting and other 
pLrjposeB in Great Britain and Ireland. [18th August, 1882.] 

1. This Act may be cited for all purposes as “The Electric Lighting Act, 
1882.” 


Sliort title. 
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(a) This Act is included in this Appendix, as it confers important powers upon urban 
and rural district councils. It and two amending Acts of ISSS, post, p. 4=700, and 1909, 
post, p. 5096, constitute “ The Electric Lighting Acts, 1888 to 1909 ” ; they are supple- 
mented by the Electric Lighting Glauses Act, 1899, post, p. 4=949. Important amend- 
ments in the law as to the supply of electricity have been made by the Electricity 
(Supply) Act, 1919, post, p. 5243 ; the Electricity (Supply) Act, 1922, Vol. V., post ; the 
Electricity (Supply) Act, 1926, Vol. Y,,post; the Electricity (Supply) Act, 1928, Vol. V., 
post; the Electricity (Supply) Act, 1933, Vol. V,, post; the Electricity (Supply) Act, 

1935, Vol. V. and 28 Halsbury’s Statutes 51 ; and the Electricity Supply (Meters) Act, 

1936, Vol. V. and 29 Halsbuxy's Statutes 133. 

By s. 39 of the 1919 Act, post, p. 5265, and the ^Ministry of Transport (Electricity Supplj’) 
Order, 1920, all the powers and duties of the Board of "Trade under the said Act of 1919 
or the Electric Lighting Acts, or the orders and regulations made thereunder, or any 
local Act relating to the supply of electricity, or any enactment relating to matters 
incidental to such supply have been transferred to the ilinister of Transport. By s. 1 of 
that Act, post, p. 5243, provision was made for the appointment of Electricity Commis- 
sioners for promoting, regulating, and supervising the supply of electricity. Power was 
given to the Electricity Co mmis sioners to provisionally determine that separate electricity 
districts shall he formed, and to approve or make schemes for the improvement of the 
existing organisation for the supply of electricity in such districts and the establishment 
of joint electricity authorities, but in effect these objects could only be fulfilled upon the 
agreement of the parties concerned. By the Electricity (Supply) Act, 1926, VoL V. and 
7 Halsbuiy’s Statutes 792, a Central Electricity Board is set up and invested with the 
direction of the generation of energy and responsibility for a network of mam transmission 
lines interconnecting the large generating stations from which the whole supply of the 
country is ultimately to be produced. All energy produced will eventually belong to the 
Board who will arrange for its distribution in the most economical manner. The probable 
result of the Act will be that no more orders will he made authorising the establishment 
of further undertakings except in accordance with the provisions of the Act or schemes 
made thereunder. Important amendments of the Electric Lighting Acts are also made. 
An endeavour has been made to draw attention to all these alterations in the law in the 
notes to the various sections of the existing Acts, the provisions of which are affected by 
such alterations. 

By s. 40 of the Electricity (Supply) Act, 1919, post, p. 5265, the Electric Lighting Acts, 
1882 to 1909, and the Act of 1919, may be cited together as the Electricity (Supply) Acts, 
1882 to 1919, and those Acts and the Supply Acts of 1922, VoL V., post, 1926 and 1928, 
Vol. V. and 7 Halsbury’s Statutes 792, 826, are to be construed together as one Act and 
may be cited as the Electricity (Supply) Acts, 1882 to 1928 (s. 2, Electricity (Supply) 
Act, 1928). Special orders under the Electricity (Supply) Acts may be grant^ to 
statutory gas companies by the Electricity Commissioners (Statutory Gas Companies) 
(Electricity Supply Powers) Act, 1925, Vol. V., post), or by the Mimster of Transport 
(s. 49, Electricity (Supply) Act, 1926, Vol. V. and 7 H^bury’s Statutes 821). 

2. The provisions of this Act shall apply to '^every local authority (a), 
company, or person who may by this Act or any licence or Provisional Order (b) 
granted under this Act, or by any special Act to be hereafter passed, be 
authorised to supply electricity within any area (in this Act referred to as 

the undertakers ”) and to every undertaking so authorised, except so far 
as may he expressly provided by any such special Act; and every such 
licence, Provisional Order, and special Act, is in this. Act included in the 
expression “ licence. Order, or special Act.” 

(а) See the definition of this term in s. 31, post, p. 4658. It includes urban and rural 
sanitary authorities. Licences are practically ob^lete. It became usual to apply for a 
Provisional Order under s. 4, post, p. 4645, but see now the next note. 

(б) Anything which could be effected by a Provisional Order may now be effected by 
a Special Order or (in the case of a joint electricity authority) by an order, and references 
in this Act to provisional orders now include references to such a special order or order 
except as regards paragraphs (1) to (4) of s. 4 (see s. 26 of the Electricity (Supply) Act, 
1919, post, p. 5260). 

3* The Board of Trade (a) may from time to time license any local 
authority as defined by this Act (h), or any company or person, to supply 
electricity under this Act for any public or private purposes (c) within any 
area (d)^ subject to the following provisions : 


Note to 
Section 1. 


Applicatfcm of 
Act. 


Granting of < 
licences 

antborisix^ tlie 
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Sections. (1) The consent o£ every local authority (6) having jurisdiction within 

the area or any part of the area within which a supply is licensed to 

be furnished shall be required to the application for a licence, which 
consent such local authority is hereby authorised to give, with such 
conditions (if any) as, subject to the approval of the Board of 
Trade (a), the local authority may prescribe : 

(2) A licence shall be for any period not exceeding seven years, but may, 

at or after the expiration of such licence, be renewed from time 
to time for a like period with such consent as above mentioned upon 
such terms and conditions as the Board of Trade (a) may determine : 

(3) Public purposes ” shall mean lighting any street or any place belonging 
to or subject to the control of the local authority, or any church or 
registered place of public worship, or any hall or building belonging 
to or subject to the control of any public authority, or any public 
theatre, but shall not include any other purpose to which electricity 
may be applied : 

(4) “ Private purposes ” shall include any purposes whatever to which 

electricity may for the time being be applicable, not being public 
purposes, except the transmission of any telegram (e) : 

(5) Every local authority, company, or person applying for a licence shall 

publish notice of their application by public advertisement in such 
manner and including such particulars as the Board of Trade (a) 
may from time to time direct or approve (/) ; and such licence shall 
not be granted by the Board of Trade («),,. (^) until opportunily 
has been given to all parties interested to make representations or 
objections to the Board of Trade (a) with reference to the application: 

(6) No application for a licence shall be made by any local authority except 

in pursuance of a resolution to be passed at a special meeting of the 
local authority, and such special meeting shall only be held after 
one month’s previous notice of the same and of the purpose thereof 
has been given in the manner in which notices of meetings of such 
local authority are usually given (h) : 

(7) A licence may, subject to the provisions of this Act, be granted to a 

local authority authorising them to supply electricity within any area 
although the same or some part thereof may not be included within 
their own district : 

(8) The licence may make such regulations as to the limits within which 

and the conditions under which a supply of electricity is to be com- 
pulsory or permissive, and for enforcing the performance by the 
licensees of their duties in relation to such supply, and for the 
revocation of the licence where the licensees fail to perform such 
duties, and generally may contain such regulations and conditions 
as the Board of Trade (a) may think expedient : (i) 

(9) Where in any area or part of an area in which any undertakers are 

authorised to supply electricity under any licence the undertakers 
are not themselves the local authority, the licence may contain 
any provisions and restrictions for enabling the local authority 
within whose jurisdiction such area or part of an area may be io 
exercise any of the powers of the undertakers under this Act with 
respect to the breaking up of any street repairable by such local 
authority within such area or part of an area (k), and the alteration 
of the position of any pipes or wires being under such street (?), 
and not being the pipes or wires of the undertakers, on behalf and 
at the expense of the undertakers, and for limiting the powers and 
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liabilities of the undertakers in relation thereto, which the Board of Section 3. 
Trade (a) may think expedient (w). 

(а) Now Ministry of Transport, see note (a) to s. 1, awfe, p. 4643. 

(б) See note (a) to s. 2, arUe, p. 4643. 

(6) This phrase is explained by snb-ss. (3), (4). See also Att-Qen. v. Southport Corpn., 

[1923] 1 Ch. 548 ; 87 J. P. 117 ; in H, L., a&med suh nom, Southport Corpn, v, Att.-Gen.i 
[1925] A. C. 909 ; 88 J. P. 181 ; 20 D^est 199, 12, 

\d) See Newcastle-upon-Tyne Electric Supply Co„ Ltd. v. Newcastle-upon-Tyne Corpora- 
tion (1910), 75 J. P. 97 ; 9 L. G. R. 161 ; 20 Digest 216, 100. 

(e) Defined in s. 32, post, p. 4658, 

If) See the Buies as to special orders made by the Electricity Commissioner, a?ite, 
p. 2696. 

(g) The words “ until after the expiration of a period of three months from the date of 
the first publication of such advertisement nor ” were repealed by s. 50 and Sched. \T. of 
the Electricity (Supply) Act, 1926, Vol. V. and 7 Halsbury’s Statutes 821, 825. 

(A) A special meeting of the council of a borough is called pursuant to the L. G. A., 

1933, Sched. III., Pt. 11., ante, p. 1234 ; of an urban district council and of a rural district 
council pursuant to the L. G. A., 1933, Sched. lEE., Pt. III., anie, p. 1236. 

(i) See J2. v. Electricity Commissioners, [1924] 1 K. B. 171 ; 88 J. P. 13 ; 20 Digest 
197, 1. 

{k) See s. 12, post, p. 4650. 

(Z) See s. 15, post, p. 4652. 

(m) See also the Electric Lighting Clauses Act, 1899, Sched., clause 16, post, p. 4958. 

4, The Board of Trade (a) may, from time to time, by Pro\dsional Order (5) Granting of 
authorise any local authority (c), company, or person to supply electricity (d) SdS^auUo- 
for any public or private purposes {e) within any area (/) without requiring 
such consents as are required to the granting a licence under this Act [g), and 5*^ncitv. 
for such period, whether limited or unlimited, as the Board of Trade {a) may 
think proper, but in all other respects subject to the like provisions as in the 
last section contained with respect to licences, and subject also to fche following 
provisions : 

(1) Ko Provisional Order (6) shall authorise the supply of electricity by 

any undertakers within the district of any local authority (not being 
themselves the undertakers), unless notice that such Provisional 
Order (h) has been or is intended to be applied for has been given to 
such local authority by the applicants in such manner as the Board 
of Trade (a) may direct or approve on or before the first day of J vUy 
in the year in which such application is made (h); . . . 

(2) The Board of Trade (a) may submit to Parliament for confirmation 

any Provisional Order (b) granted by it in pursuance of this Act, but 
any such Order shall be of no force unless and until it is confirmed 
by Act of Parliament : 

(3) If, while the Bill confirming any such Order is pending in either House 

of Parliament, a petition is presented against any Order comprised 
therein, the Bill, so far as it relates to such Order, may be referred 
to a Select Committee, and the petitioner shall be allowed to appear 
and oppose as in the case of private Bills : 

(4) Any Act confirming any Provisional Order (b) granted in pursuance of 

this Act may, on the application of the undertakers thereby authorised 
to supply electricity, be repealed, altered, or amended by any subse- 
quent Provisional Order (b) granted by the Board of Trade (a) and 
confirmed by Parliament. 

(a) See note (a) to s. 1, ante, p, 4643. 

(b) See note (6) to s. 2, ajite, p. 4643. 

(c) Two or more authorities may be empowered to supply jointly in certain cas^ ; 
see s, 8 of the Electric Lighting Act, 1909, post, p. 510 ). And see now the Electricity 
(Supply) Act, 1919, post, p. 5243, under which joint electricity authorities may be set 
up. See also s. 19 of the last-mentioned Act as to the power of authorised undertakers 
to render mutual assistance to one another. 

P.H. — IV. 2 N 
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Note to W does not include tlie supply of lamps and fittings {Leicester Corporation v. Hill 

Section 4, 62 J. P. 232, and see also Att.-Gen. v. Ilford U. D. C. (1915), 13 L. G. R. 441 ; 20 

* Digest 199, 8). But some special Acts do authorise the supply of lamps and fittings. 

(See Attorney-General v. Liverpool Corporation, [1922] 1 Ch. 211 ; 20 Digest 199, ii). 
And see now s. 23 of the Electricity (Supply) Act, 1919, post, p. 5259. Under s. 48, 
Electricity (Supply) Act, 1926, VoL V. and 7 Halsbury’s Statutes 819, local authorities 
authorised by special Act or Order to supply electricity may sell and instal lines, fittings 
and appliances. See also note (5) to s. 10, post, p. 4648. 

(e) See definition in s. 3, ante, p. 4644. As to authority to supply electricity in bulk, 
see s, 4 of the Electric Lighting Act, 1909, post, p. 5097. 

(/) The usual prohibition contained in Provisional Orders against the undertakers 
supplying electrical energy or erecting or laying down any lines or works beyond their 
statutory areas of supply was of universal application so that they could be restrained 
by injunction fiom carrying on business and supplying energy in any other place what- 
soever however far removed from the statutory area of supply, and although such business 
be carried on and supply furnished quite independently of any special statutory powers 
(A ft. -Gen, v. Metropolitan Electric Supply Co,, [1905] 1 Ch, 757 ; 69 J. P. 169 ; 20 Digest 
206, 41). But see ss. 4, 5, 6 of the Electric Lighting Act, 1909, post, p. 5097, authorising 
in certain cases a supply outside the area ; and see now the power which a joint electricity 
authority may obtain under s. 12 of the Electricity (Supply) Act, 1919, post, p. 5248. 

Undertakings authorised since 1909 are protected from competition by unauthorised 
undertakers by s. 23 of the Electric Lighting Act, 1909, post, p. 5103. See also Newcastie- 
upon-Tyne Electric Supply Go., Ltd. v. Newcastle-upon-Tyne (1910) 75 J. P. 97 ; 9 L. G. E. 
161 ; 20 Digest 216, 1€0 ; but see now s. 25 of the Electricity (Supply) Act, 1922, Vol. V., 
post, giving to persons not being undertakers a power in some cases to supply electricity. 

ig) These words were praeti^diy repealed by the Electric Lighting Act, 1888, s. 1, post, 
p. 47CK3, which provided that the consent of the local authority should be required save as 
therein provided, hut reference should now be made to s. 12 of the Electricity (Supply) 
Act, 1919, post, p. 5248. 

(^) But see now as to these “ July notices,” s. 9 of the Electric Lighting Act, 1909, 
post, p. 5100, which in some cases dispenses with the necessity for giving them. 

5. The Board of Trade (a) may from time to time make, and when made 
may rescind, alter, or repeal rules in relation to the applications for licences 
or Provisional Orders, and to the payments to be made in respect thereof, 
and to the publication of notices and advertisements, and the manner in which 
and the time within which representations or objections with reference to 
any application are to be made, and to the holding of local inquiries iu such 
cases as they may think it advisable, and to any other matters arising under 
this Act. 

Any rules made in pursuance of this section shall be deemed to be within 
the powers conferred by this Act, and shall be of the same force as if enacted 
in this Act, and shall be judicially noticed. 

Any rules made in pursuance of this section shall be laid before Parliament 
within three weeks after they are made if Parliament be then sitting, and if 
Parliament be not then sitting, within three weeks after the beginning of the 
next session of Parliament (6). 

(a) See note (a) to s. 1, ante, p. 4643. 

(5) The rules must provide for (inter alia) the notices required by s* I (3) of the Electric 
Lighting Act, 1909, post, p. 5096. Por the current Rules of the Ellectriei^ Commissioners, 
see ante, p. 2696. 

Eeguiationsto 6. The undertakers shall be subject to such regulations and conditions 
etc!“ inserted in any licence. Order, or special Act (a) affecting their 

undertaking with regard to the following matters : 

(a) The limits within which and the conditions nnder which a supply of 

electricity is to be compulsory or permissive ; 

(b) The securing a regular and efficient supply of electricity ; 

(c) The securing the safety of the public from personal injury, or from fire 

or otherwise. 

(d) The limitation of the prices to be charged in respect of the supply of 

electricity ; 


Making of 
rules as to 
application, 
etc. under Act. 
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(e) The authorising inspection and inquiry from time to time by the Board Section S. 

of Trade (b) and the local authority ; 

(f) The enforcement of the due performance of the duties of the under- 

takers in relation to the supply of electricity by the imposition of 
penalties (c) or otherwise, and the revocation of the hcence, Order, 
or special Act where the undertakers have, in the opinion of the 
Board of Trade (6), practically faded to carry the powers granted 
to them into efiect within a reasonable time, or discontinued the 
exercise of such powers ; and 

(g) Generally with regard to any other matters in connection with the 

imdertakings. 

Provided always, that the Board of Trade (&) may, from time to time, 
make such regulations as they may think expedient for securing the safety 
of the public from personal injury or from fire or otherwise (d), and may 
from time to time amend or repeal any regulations which may be contained 
in any such licence, Order, or special Act in relation thereto ; and any regu- 
lations so made or amended by the Board of Trade (b) shall, from and after 
the date thereof, have the like effect in every respect as though they had 
been originally inserted in the licence, Order, or special Act authorising the 
undertaking, and every regulation so repealed shall, from and after the date 
thereof, be repealed accordingly, but such repeal shall not affect any liability 
or penalty incurred in respect thereof prior to the date of such repeal or any 
proceeding or remedy vvhich might have been had in relation thereto. 

Any local authority within any part of whose district electricity is authorised 
to be supplied under any licence, Order, or special Act, may, in addition to 
any regulations which may be made under the preceding provisions of this 
section for securing the safety of the public, from time to time make, rescind, 
alter, or repeal byelaws (e) for farther securing such safety ; and there may 
be annexed to any breach of such byelaws such penalties to be recovered in 
a summary manner as they may think necessary : Provided always, that no 
such byelaws shall have any force or effect unless and until they have been 
confirmed by the Board of Trade (h) and published in such manner as the 
Board of Trade (6) may direct. 

(a) The usual regulations and conditions on these matters formerly inserted at length 
are now collectively incorporated by the Electric Lighting Clauses Act, 1899, posi, p. 4949, 
in every Provisional Order and special Act made or pass^ on or since Octo wr 1st, 1899 
except so far as expressly varied or excepted thereby. 

(b) See note (a) to s. 1, ante, p. 4643. 

(c) By a local Act, a corporation were empowered to mahe agreements with regard to 
a supply of electrical energy to consumers and were liable to a penalty for default in 
supplying energy to any owner or occupier of premises to whom they might be and were 
required to supply ener^ under the Act. The plaintifis, who were not entitled to 
require a supply under the Act, made am agreement with the corporation for the supply 
of electrical energy. It was held that an action would lie at the suit of the plaintiffs 
against the corporation to recover damages for an alleged breach of the agresment, there 
being no dear words in the statute confining the remedy of the plaintiffs to proceedings 
to recover die penalty under the section which rendered the corporation liahle to such 
penidty (Morris and Bastertf Ltd. v. Lfmghborough Corporation^ [1908} 1 E. E. W6 ; 71 
J. P. 521 ; 20 Digest 204, SI). 

(d) See these regulations, cmte, p, 2669. 

(e) These byelaws will not be subject to the provisions of the P, EL A, 1875, cmte, 
p, 4467, as to byelaws. Byelaws made under Part II., ss. 13 et seq.^ of the P. H. A., 1890, 
post, p. 4807, do not apply to the posts, wires, etc., of eleetrieal undertakings. See s. 15 
of that Act, ante, p. 4810, and s. 26, P. H. A., 1925, Yol. V., post, dealii^ with wires in 
connection with wireless installations. 

7 . Any expenses incurred by a local authority under this Act (a), and not 
otherwise provided for (6), including any expenses incurred in connection *'*““”^* 
with the obtaining by them, or any apposition to the obtaining by any otiier 
local authority, company, or person, of any licence, Order, or ^oial Act 
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Section 7. under this Act, . . . (c) where such local authority is a rural sanitary autho- 

rity . . . (c) shall be deemed to be special expenses within the meaning of 

38 A 39 Viet, the Public Health Act, 1876 {d), 

(a) Expenses incurred by a local authority under an agreement with a joint electricity 
authority are deemed to be expenses incurred under the Electric Lighting Acts, and 
this and the next section are to apply accordingly (s. 32 of the Electricity (Supply) Act, 
1919, post, p. 5261). See also the borrowing power conferred by s. 5 of the Electricity 
(Supply) Act, 1922, Vol. V. and 7 Halsbury’s Statutes 780. 

(b) See the P. H. A., 1875, s. 298, ante, p. 4508, and notes. 

(c) Certain words here were repealed by the L. G. A., 1933 ; as to expenses, see Pt. VIII. 
of that Act, ante, pp. 1007 et seq. 

(d) See s. 229 of that Act (13 Halsbury’s Statutes 720), and s. 190 of the L. G. A. 1933, 
ank, p. 1016. 

auSity to** ^ authority authorised to supply electricity by any licence, Order, 
bonow money, or special Act may from time to time borrow (a) money. . . . 

(a) See note (a) to s. 7, s^upra. Money borrowed under the Electricity Supply Acts 
was not to he reckoned as part of the authority’s total debt for the purpose of any limita- 
tion on borrowing powera : see s. 21 of the Electric Lighting Act, 1909, now repealed, 
and s. 5 (2) of the Electricity (Supply) Act, 1922, Vol. V., post, but by s. 74 of the L. G. A., 
1929, Vol. V. and 10 Halsbury’s Statutes 931, all limitations on borrowing powers were 
removed. As to suspension of sinking fund payments in respect of new works, see s. 2 
of the Electricity (Supply) Act, 1922, Vol. V., post. The borrowiug powers conferred by 
this section are extended to cover agreements entered into with the Central Electricity 
Board by s. 16 of the 1926 Act, Vol. V. and 7 Halsbury’s Statutes 805, and in the case of 
local authorities for the sale, etc., of fittings under s. 48, ibid., Vol. V. and op. cit. 819. 

Accountf. 9^ The undertakers shall on or before the twenty-fifth day of March (a) in 

every year fill up an annual statement of accounts of the undertaking made 
up to the thirty-first day of December (a) then next preceding ; and such 
statement shall be in such form and shall contain such particulars and shall 
be published in such manner as may from time to time be prescribed in that 
behalf by the Board of Trade (6). 

The undertakers shall keep copies of such annual statement at their office, 
and sell the same to any applicant at a price not exceeding one shilling a 
copy. 

In case the undertakers make default in complying with the provisions of 
this section, they shall he liable to a penalty not exceeding forty shillings for 
each day during which such default continues. 

(a) la the case of local authorities these dates are varied by s. 12 of the Electric 
Lighting Act, 1909, post, p. 5100, but see next note. 

(b) The Board of Trade has now, for most of the purposes of this Act, been superseded 
by the Ministry of Transport, see note (a) to s. 1 on ante, p. 4643, but by s. 27 of the 
Electricity (Supply) Act, 1919, post, p. 6260, it is provided that (inter alia) authorised 
undertakers under the Act in the text shall furnish to the Electricity Commissioners at 
such times and in such form and manner as the Commissioners may direct such 
accounts, statistics, and returns as they may require for the purposes of their powers 
and duties under that Act. 


^und^rStere* undertakers may, subject to and in accordance with the provisions 

under Dcence and restrictions of this Act, and of any rules made by the Board of Trade (a) 

in pursuance of this Act and of any licence, Order, or special Act authorising 
or affecting their undertaking, and for the purpose of supplying (h) electricity 
acquire such lands (c) by agreement (^), construct such works (e), acquire 
such licences for the use of any patented or protected processes, inventions, 
machinery, apparatus, methods, materials, or other things, enter into such 
contracts, and generally do all such acts and things as may be necessary and 
incidental to such supply (/). 

(a) See note (a) to s. 1, ante, p. 4643. 

{b) A municipal corporation were the undertakers for the supply of electricity within 
their area, and purporting to exercise their statutory powers, supplied every description 
of electrical fittings and apparatus to consumers of electricity. It was held that the 
statutory powers of the undertakers ceased with the deHyery of electricity at the 
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termina'ls, i.B , the meter, on the consumers’ premises, and were complete at that pointy 
and that the general power to do “ all such acts and things as were necessary and 
incidental to such supply” was limited to the generation and deliyerv of such supply ; 
that the analogy of the supply of gas under the Gasworks Glauses Acts did not apply to 
the supply of electricity under the Electric Lighting Acts; and that the supply of 
electrical fittings and apparatus for the use of consumers was ultra virea the corporation 
iAit.'Gen. y. Leicester Corporation, [1910] 2 Ch. 359; 74 J. P. 385 ; 20 Digest 198, 5) ; 
followed in A.-G. v. County of London Electric Supply Co., Ltd., [1926] Ch. 542 ; Digest 
Supp. ; and cf. Deuchar v. Gas Light and Colce Co., [1925] A. C. 691 ; 89 J. P. 177 ; 25 
Digest 471, 10). In a case of a municipal corporation alleged to have in excess of their 
powers under the Electric Lighting Acts and a confirmed Provisional Order installed and 
repaired electric light fittings and wm*es within and without their area of supply on the 
eonsumei's’ sides of the terminals and also electric bell fittings and wires, the facts were 
held to have been brought within the judgment in Att.-Gen. v. Leicester Corporation, 
supra, where an injunction was granted, and that this would be followed unless the 
defendants (1) had power as a chartered corporation to carry on the business complained 
of, or (2) were so empowered by a private Act enabling them to supply mains but not 
manufacture things for cooking, heating, ventilating and motive power, and also to repair 
such things. It was held that the first point, not having been raised until the trial, was 
not open to the defendants, and that if it were, the impugned acts were continuous acts 
partly intra vires and partly ultra vires the corporate powers, and could not be dissected, 
and could not, therefore, be justified ; also that the further powers under the Act were 
confined to the area of supply and to electric motors and apparatus used as sources of 
power for the specified purposes and did not extend to the objects to which the power 
was transmitted {Att.-Gen. v. Sheffield Corporation (1912), 76 J. P. 185 ; 106 L. T. 367 ; 
20 Digest 199, 10). See also Att.-Gen. v. Ilford V. D. C. (1915), 13 L. G. R. 441 ; 20 Digest 
199, S. But see now s. 23 of the Electricity (Supply) Act, 1919, post, p. 5259, and Att.- 
Gen. Y. Liverpool Corporation, [1922] 1 Ch. 211 ; 20 L. G. R. 547 ; 20 Digest 199, 11 ; 
and s. 48, Electricity (Supply) Act, 1926, Vol. V. and 7 Halsbury’s Statutes 819, which 
expressly authorises local authorities to sell, install, etc., fittings and appliances. 

(c) As to purchase by local authority, see the Electric Lighting Clauses Act, 1899, 
Sched., clause 8, post, p. 4953 ; and see now also ss. 6, 8, 9, 13, and 32 of the Electricity 
(Supply) Act, 1919, post, pp. 5245, 6246, 5247, 5249, 6261. A local author^ having 
acquired land for the purpose of erecting thereon works for generating electricity were 
restrained jfiom using part of such land for the erection of a refuse destructor, although they 
proposed to use the surplus heat produced by the destruction of refuse in aid of their 
machinery for generating electricity {Att.-Gen. v. Pontypridd V. D. C., [1906] 2 Ch. 257 ; 
70 J. P. 394 ; 20 Digest 200, 13). The case is an illustration of the general principle that 
it is ultra vires for a local authority having acquired land for particular purposes under the 
powers of one statute to use the land so acquired or any part of it for another purpose, 
although such other purpose may be within the powers given to them under some other 
statute. And see the similar case of Att.-Gen. v. Bradford Corporation (1911), 75 J. P. 
553 ; 55 Sol. J. 715 ; 26 Digest 292, 243. See, however, s. 95, P. H. A., 1907, post, p. 5065. 

{d) Land for a generating station may now be acquired compulsorily. See s. 1 of the 
Electric Lighting Act, 1909, post, p. 5096. See also as to generating stations, ss. 9, 10, and 
11 of the Electricity (Supply) Act, 1919, post, p. 5247, and ss. 5, 6 and 14, Electricity 
(Supply) Act, 1926, Vol. V. and 7 Halsbury’s Statutes 796, 797, 804. 

(e) Defined by s. 32, post, p. 4658. But as to restrictions on the construction of gene- 
rating stations, see ss. 1 and 2 of the Electric Lighting Act, 1909, post, p. 5096, and s. 11 
of the Electricity (Supply) Act, 1919, post, p. 5247. And as to the power of the Central 
Electricity Board to close generating stations in certain events (s. 14, Electricity (Supply) 
Act, 1926, Vol. V., post). 

if) See note (6) to s. 10, ante, p. 4648. By s. 6 of the Telegraph Act, 1892 ( 19 Halshury’s 
Statutes 285), the undertakers may agree with the Postmaster-General for placing tele- 
^phs in the trenches, tubes, or pipes used for the purpose of laying their own electric 
line. In the case of In re St Nicholas Cole Abbey, Be 8t. Benet Pink Churchyard, 
[1893] P. 58 ; 20 Digest 202, 2S, an electric lighting company obtained a faculty for 
constructing chambers for the storage and transformation of electricity under two disused 
churchyards in the city of London, and it was held that the vesting of one of such church- 
yards by local Acts in the corporation to the intent that it might for ever remain unbuilt 
upon and unused for any purpose, except such ornamental purpose as the bishop should 
approve, did not preclude the coi^ from granting the faculty. As to sale of lamps and 
fittings, see note {d) to s. 4, ante, p. 4646. As to liability for nuisance, see s. 17 and notes, 
post, p. 4653. As to liability of contractors to the local authority, being the undertakers, 
see Be Ftdltam Borough Council and Naiioml Meclric Construction Co. (1905), 70 J. P. 
55 ; 4 L. G. R. 115 ; 20 Digest 213, SS. 


Note to 
Section ID. 
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Section 11, 11. Any local authority who have obtained a licence, Order, or special 

Act for the supply of electricity, may contract with any company or person 

Power for local for the execution and maintenance of any works needed for the purposes of 
such supply, or for the supply of electricity within any area mentioned in 
licence, Order, or special Act, or in any part of such area ; hut no local 
on assignments authority^ company, or person shall hy any contract or assignment transfer to 
of undertakers other company or person or divest themselves of any legal powers given to 
them, or any legal liabilities imposed on them hy this Act, or hy any licence^ Order, 
or special Act, without the consent of the Board of Trade (a). 

(a) The first part of the section deals with cases where the local authority remains the 
party supplying electricity, though it may contract for the execution of works or buy 
electricity horn some other person or company. The second part, now repealed and 
replaced by a different provision in s. 14 of the Electric Lighting Act, 1909, post, p. 5101, 
as to which see now the provisions contained in the Electricity (Supply) Acts, 1919 and 
1922, post, p. 5245 and Vol. V., post, dealt with cases of transfer by the local authority or 
some other company or person of the legal powers for supplying electricity. Where the 
effect of a contract between a local authority having statutoiy powers and a company was 
to place the company in the position of the authority as regards their statutory powers and 
duties without the consent of the Board of Trade, the contract was held void, notwithstand- 
ing a clause intended to prevent the contract from being as between the parties an assign- 
ment or transfer of the statutory powers of the authority (Sudbury Corporation v. Empire 
Electric Light and Power Co,, [1905] 2 Gh. 104 ; 69 J. P. 321 ; 20 Digest 198, 4). A col- 
lateral agreement containing terms of transfer not approved by the Board of Trade, but 
made a condition of the execution of a transfer deed approved by that Board, was held not 
ultra vires and enforceable {Lambeth Borough Council v. South Loudon Electric Supply 
Corporation, Ltd, (1907), 71J. P. 233 ; 96 L. T. 440 ; 20 Digest 218, JJJ, followed in Souths 
part Corporation v. Birkdale District Electric Supply Co^, Ltd,, [1925] Ch. 794 ; 89 J. P. 149 ; 
20 Digest 208, 32, where, after an agreement had been made containing terms of transfer 
approved by the Board, a further agreement that the company to whom the transfer had 
been made would not charge higher prices than those charged in an adjoining borough was 
entered into without the approval of the Board. This latter agreement was held not ultra 
vires as being a business transaction into which the defendants might reasonably enter, 22 
T. L. R. 78). See also London Electric Supply Corporation, Ltd, v. Westminster Electric 
Supply Corporation, Ltd. (1913), 11 L. G. R. 1046 ; 20 Digest 217, 110. 


Incorporation 
of certain 
movlsiona of 
Clauses ConsoU* 
dation Acts. 


10 & 11 Viet. 
0. 15. 


8i<fc85 Viet, 
c. 41. 


12, The provisions of the following Acts shall be incorporated with this 
Act ; that is to say, 

(1) The Lands Clauses Acts (a), except the enactments with respect to 

the purchase and taking of lands otherwise than by agreement (h), 
and except the enactments with respect to the entry upon lands 
by the promoters of the undertaking; and 

(2) The provisions of the Gasworks Clauses Act, 1847 (c), with respect 

to breaking up streets (d) for the purpose of laying pipes, and with 
respect to waste or misuse of the gas or injury to the pipes and other 
works, except so much thereof as relates to the use of any burner 
other than such as has been provided or approved of by the under- 
takers ; and 

(3) Sections thirty-eight to forty-two inclusive, and sections forty-five 

and forty-six, of the Gasworks Clauses Act, 1871. 

For the purposes of this Act, in the construction of all the enactments 
incorporated by thus section, “ the special Act means this Act 
inclusive of any licence, Order, or specif Act ; and “ the promoters ” 
or ‘'undertakers,” and “the undertaking,” as the case may be, 
mean the undertakers and the undertaking respectively under this 
Act. 

In the construction of the said Lands Clauses Acts, “land” includes 
easements in or relating to lands. 

In the construction of the' said Gasworks Clauses Act, 1847, and the 
Gasworks Clauses Act, 1871, the said Acts shall be construed as if 
“gas” meant “electricity,” and as if “pipe” meant electric line, 
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and works” meant “works” as defined by this Act, and as if Section 12. 

“ the limits of the special Act ” meant the area within which the 

undertakers are authorised to supply electricity under any licence, 

Order, or special Act. 

All offences, forfeitures, penalties, and damages under the said incorporated 
provisions of the said Acts or any of them may be prosecuted and» may be 
recovered in manner by the said Acts respectively enacted in relation thereto, 
provided that sums recoverable under the provisions of section forty of the 
Gasworks Clauses Act, 1871, shall not be recovered as penalties, but may be 
recovered summarily as civil debts (e). 

(а) These Acts are Lands Clauses Consolidation Act, 1845, ante, p. 4104 ; Lands Clauses 
Consolidation Acts Amendment Act, 1860, p. 4252 ; Lands Clauses Consolidation 
Act, 1869 (2 Halsbury’s Statutes 1168) ; Lands Clauses (Umpire) Act, 1883, p. 4664. 

The Act of 1869, which so far as still unrepealed relates only to lands in Westminster, 
is not included in this work, 

(б) But see now s. 1 of the Electric Lighting Act, 1909, p. 5096, as to compulsory 
acquisition of land for generating stations. 

(c) Anttf p. 4163, and see Porter v. Ipswich Corporation, [1922] 2 K. B. 145 ; 20 L. G. R. 

602 ; 20 Ihgest 201, 20. See also the provisions in the Electric Lighting Act, 1888, s. 4, 
post, p. 4702, as to the restrictions on placing electric lines in, over, etc., streets. 

{d) As to breaking up streets, railways, or tramways, outside the area of supply in 
order to connect with a generating station, see s. 3 of the Electric Lighting Act, 1909, 
post, p, 5097 ; cf. also ibid., ss. 4, 6. 

(e) That is to say, in manner provided by the S. J, A., 1879, ss. 6, 35 (11 Halsburj^’s 
Statutes 325, 342). See the note to s. 293 of the P. H. A., 1936, ante, p. 610. 

13 . Nothing in this Act or in any Act incorporated therewith shall authorise Restriction on 
or empower the undertakers to break up any street which is not repairable 
by such local authority, or any railway or tramway, without the consent and 

of the authority, company, or person by whom such street, railway, 
tramway is repairable, unless in pursuance of special powers in that behalf 
inserted in the licence, Order, or special Act, or with the written consent of 
the Board of Trade (a), and the Board of Trade (a; shall not in any case 
insert any such special powers in any licence or Provisional Order, or give any 
such consent until notice has been given to such authority, company, or 
person by advertisement or otherwise, as the Board of Trade (a) may dkect, 
and an opportunity has been given to such authority, company, or person to 
state any objections they may have thereto (6). 

(a) See note (a) to s. 1, ante, p. 4643. 

(5) See the Electricity Commissioners Rules, ante, p. 2696, and the Electric 
Lighting Clauses Act, 1899, Sched,, clause 21 (3), post, p. 4963, as to obtaining the consent 
of the Ministry of Transport as successor of the Board of Trade. In the case of Lmidon 
Corporation v. County of London Plectric Supply Co., [1910] 2 Ch. 208 ; 74 J. P. 268 ; 

20 Digest 217, 108, the defendants proposed to connect up their areas of supply on the 
north and south sides of the Thames by laying electric mains along streets, including 
London Bridge, outside their areas of supply, in pursuance of the powers conferred upon 
them by the London Electric Supply Act, 1908. London Bridge is not a bridge repair- 
able by the local authority, but is repairable by the oorporation of the city of London as 
trustees of the Bridge House estates. The corporation sought an injunction to restrain 
the defendants from laying the proposed mains, and a declaration that the Act of 1^)8 
did not entitle them to break up or carry the mains over London Bridge without the 
corporation’s consent. It was held that the defendants had power, subject to the pro- 
visions of the Acts therein referred to, to lay electric mains over London Bridge, that is 
subject to the consent either of the corporation or, if that were refused, of the Board of 
Trade. In Andrews v. AbertiUery U. D. C., [1911] 2 Gh. 398 ; 75 J- P. 449 ; 20 Digest 
201, 19, it was held (Kekistedv, L.J., dissmiienU) that where there was no ]^rson by whom 
the street was repairable the section operated as an absolute prohibition agamst the 
breaking up of the street by the undertakers, and that therefore where a strip of land 
adjoining a street repairable by the local authority had been dedicated to the public by 
the owner and had become part of the street, but was not repairable either by the loc^ 
authority or by the owner or by any other perswn, the local authority, as undertakers for 
the supply of eleotidc l%ht in their district, had no power to break up that portion of 
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street. See also now s. 22 of the Electricity (Supply) Act, 1919, post, p. 5256, and s 44, 
Electricity (Supply) Act, 1926, Vol. V. and 7 Halsbury’s Statutes 818, as to wayleaves. 

14. ^votwitlis landing anything in this Act or in any Act incorporated 
therewith, the undertakers shall not be authorised to place any electric 
line above ground, along, over, or across any street, without the express 
consent of the local authority (a), and the local authority may require the 
undertakers to forthwith remove any electric line placed by them contrary 
to the provisions of this section, or may themselves remove the same, and 
recover the expenses of such removal from the undertakers in a summary 
manner ; and where any electric line has been placed above ground by the 
undertakers in any position, a court of summary jurisdiction, upon com- 
plaint made, if they are of opinion that such electric line is or is likely to 
become dangerous to the public safety, may, notwithstanding any such 
consent as aforesaid, make an order directing and authorising the removal 
of such electric line by such person and upon such terms as they may 
think fit. 

(a) Therefore the case of Wandsworth Board of Works v. United Telephone Co. wiU not 
apply to such wii'es. See also National Telephone Co. v. Constables of 8t. Peter Port, 
Guernsey and Finchley Electric Light Co., Lid. v. Finchley U. D. C., Times, October 17th, 
1901. Eurther restrictions are contained in the Electric Lighting Act, 1888, s. 4, post, 
p. 4702, and the Electric Lighting Clauses Act, 1899, Sched., claues 10 (b), posf, p. 4954. 
However, by s. 21 of the Electricity (Supply) Act, 1919, post, p. 5255, as amended by s. 44, 
Electricity (Supply) Act, 1926, Vol. V. and 7 Halsbury’s Statutes 818, the consent of the 
Ministty" of Transport (as successor to the Board of Trade) now suffices for the placing of 
any electric line above ground. Wires to which this Act applies are not subject to the 
P. H. A., 1890, ss. 13, 14, post, p. 4807. See s. 15 of that Act, post, p. 4810. As to London, 
see London Overhead Wires Act, 1891. 

15. Subject to the provisions of this Act and of the licence. Order, or 
. special Act authorising them to supply electricity, and to any byelaws made 

under this Act (a), the undertakers may alter the position of any pipes or 
wires being under any street or place authorised to he broken up by them 
which may interfere with the exercise of their powers under this Act, on 
previously making or securing such compensation to the owners of such 
pipes or wires, and on complying with such conditions as to the mode of 
making such alterations as may before the commencement of such alterations 
be agreed upon between the undertakers and owners, or in case of diJference 
as may be determined in manner prescribed by the licence or Provisional 
Order authorising the undertakers to supply electricity, or where no such 
manner is prescribed as may be determined by arbitration, and any local 
or other public authority, company, or person may in like manner alter 
the position of any electric lines or works of the undertakers, being under 
any such street or place as aforesaid, which may interfere with the lawful 
exercise of any powers vested in such local or other public authority, company, 
or person in relation to such street or place, subject to the like provisions, 
conditions, and restrictions as are in this section contained with reference to 
the alteration of the position of any pipes or wires by the undertakers (h). 

(а) See also the Electric Lighting Clauses Act, 1899, Sched., clause 17, post, p. 4959. 

(б) The provisions of this section are overridden by s. 35, Electricity (Supply) Act, 1926, 
Vol. V. ana 7 HaJsbury’s Statutes 814, in so far as alterations of works crossing a county 
bridge are concerned. 

16 . If at any time after the undertakers have placed any works under 
in, upon, over, along or across any canal (a), any person having power to 
construct docks, basins or other works upon any land adjoining to or near 
such canal, constructs any dock, basin or work on such land, but is prevented 
by the works of the undertakers from forming a communication for the 
convenient passage of vessels with or without masts between such dock, basin 
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or other work, and such canal ; or if the business of such dock, basin or other Section 16. 

work is interfered with by reason or in consequence of any such works of the 

undertakers, then the undertakers at the request of such perso^ and on 
having reasonable facilities afforded them by him for placing works round 
such dock, basin or other work, under, in, upon, over, along or across land 
belonging to or under his control, shall remove and place their work accord- 
ingly. If any dispute arises between the undertakers and such person as 
to the facilities to he afforded to the undertakers, or as to the direction in 
which the works are to be placed, it shah, be determined by arbitration. 

(a) See also as to protection of railway and canal companies the Electric Lighting 
(Clauses) Act, 1899, Sched., clause 19, p. 4962, and s. 22 of the Electricitv (Supply) 

Act, 1919, p. 5256. 

17. In the exercise of the powers in relation to the execution of works Compensation 
given them under this Act, or any licence, Order, or special Act, the under- damage, 
takers shall cause as little detriment and inconvenience and do as little 

damage (a) as may be, and shall make full compensation to all bodies and 
persons interested for all damage sustained by them by reason or in conse- 
quence of the exercise of such powers, the amount and application of such 
compensation in case of difference to be determined by arbitration (6). 

(a) See s. 26, ‘jpst, p. 4656, for the protection of the Postmaster-General, and ss. 5 (3), 

22 of the Electric Lighting Act, 1909, posf, pp. 5098, 5102, for the protection of certain 
public buildings. 

(5) See s. 2S, post, p. 4657. 

A company authorised by private Act to supply a certain district with electric light 
committed a nuisance and damage to a pubHc-houae near their lightfiig station, by the 
withdrawal of support caused in digging foundations, and by vibration in working their 
engines : — Edd, that “ works ” in s. 17, as defined by s. 32 of this Act, post, p, 4658, 
included only what was required to supply electriciiy and not the actual supply, and 
therefore, the case did not fall within s. 17 ; but the company were liable in damages at 
common law, and to be restrained by injunction {Shelf er v. dtp of London Electric Lighting 
Co., Mem's Brewery, Ltd. v. City of London Electric Lighting Co., [1895] 1 Ch. 287; 

20 Digest 209, 67). See also National Telephone Co. v. BaJcer, [1893] 2 Ch. 186 ; 57 J. P. 

373 ; 20 Digest 211, 73 ; Att.-Qm. v. Pcdl Mall EUciric Lighting Co., Times, March 13th 
1895 ; Fowler v, Chelsea Electric Supply Co., Sandjon v. Same, Times, May 25th, 1895 ; 

Holdmoorth v. St. Pancras Vestry, Times, April 18th, 1896 ; Hawkes v. Leyton U. JD. C., 

Times, November 30th, 1900 ; May 1st, 1901 ; Morrow v. Stepney Corporation (1921), 

43 M. C. G. 33. 

A serious annoyance to adjoining occupiers by vibration, noise, and smell, is not to be 
excused on the groimd that it is temporary and occasional {Knight v. Isle of Wight Electric 
Light and Power Co. (1904), 68 J. P. 266 ; 73 L. J. Ch. 299 ; 20 Dig^t 210, 69). This 
is the case although the defendants are a local authority having under a Provision^ Order 
a power to supply electricity (Colwdl v. Si. Pancras Borough Council, [1904] 1 Ch. 707 ; 

68 J. P. 286 ; 20 Digest 210, 70). No special consideration is due to the fact that the 
complaint is made in respect of a place of worship, but the genera! character of the neigh- 
bourhood and all the surrounding circumstances must be considered, and an injunction 
wiU be refused unless there is a serious annoyance {Heath v. Brighton Corporation (1908), 

72 J. P. 225 ; 20 Digest 209, 66). See also as to nuisance caused by fames from a 
generating station {Manchester Corporation v. Farnworth, [1930] A C. 171 ; 94 J. P. 62 
(H.L.), upholding decision of C. A. at [1929] 1 K. B. 533 ; 93 J. P. 73 ; Digest Sapp.), 

18. The undertakers shall not be entitled to prescribe any special form undertakers not 

of lamp or burner to be used by any company or person, or in any way to oi 

control or interfere with the manner in which electricity supplied by them lamp or burner, 
under this Act, and any licence, Order, or special Act, is u^; Provided 

always that no local authority, company, or person shall be at liberty to use 
any form of lamp or burner or to use the electricity supplied to tiiem for 
any purposes, or to deal with it in any manner so as to unduly or improperly 
interfere with the supply (a) of ^ectricity supplied to any other local authority, 
company, or person by the m^tertakers (6), and if any dispute or difference 
arises between the undertakers, and any local authority, company, or person 
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entitled to be supplied with electricity under this Act, or any licence, Order, 
or special Act, as to the matters aforesaid, such dispute or difference shall 
be determined by arbitration. 

(a) See note (b) to s. 10, a?itef p. 4648. 

(b) See also the Electric Lighting (Glauses) Act, 1899, Sched., clause 27 (4), post, 
p. 4967. 

19. Where a supply of electricity is provided in any part of an area for 
private purposes, then except in so far as is otherwise provided by the terms 
of the licence, Order, or special Act authorising such supply, every company 
or person within that part of the area shall, on application, be entitled to a 
supply on the same terms on which any other company or person in such 
part of the area is entitled under similar circumstances to a corresponding 
supply (a). 

(a) No one is entitled to demand a supply of energy under this section unless and 
until he has made a contract with the undertakers for the supply. Thus a receiver for 
debenture-holders taking possession of a hotel for the lighting of which the company, 
who were proprietors, were in debt to an electric supply company, was held not to be 
entitled to a further supply, as he refused to pay the arrears which the electric supply 
company demanded payment of as a condition for continuing the light {Rxisey v. Londcm 
Electric Supply Corporation, [1902] 1 Ch. 411 ; 20 Digest 205, S4). 

See s. 23 (1) of the Electricity (Supply) Act, 1919, Vol. V., post, as to standby supplies 
of electricity ; and see s. 18 of Electric lighting Act, 1909, post, p. 5102, as to their right 
to refuse a supply to a person who is in their debt for electricity previously supplied. 

In Metropolitan Electric Supply Go,, Ltd, v. Cinder, [1901] 2 Ch. 799, at p. 811 ; 65 
J. P. 519 ; 20 Digest 207, 47, it was held by Buckley, J., that the words “ a supply on 
the same terms ’\used in this section bear their natural meaning, and include price. In 
Att.-Gen. for Victoria v. Melbourne Corporation, [1907] A C. 469, at p. 475 ; 20 Digest 
207, o, the Privy Council approved this construction with regard to the same words as 
used in s. 38 of the Victorian Electric Lighting and Power Act, 1896, that section being 
practically identical with this. But s. 39 of that Act dealing with preference differs in 
its wording feom s. 20 of this Act, infra, relating to the same subject. The Privy 
Council held that on the true construction of ss. 38 and 39 of the Victorian Act the 
corporation were authorised to supply electricity under two different systems of charge 
— one at a fixed rate and the other at a rate varying with the amount consumed, the 
system adopted being at the choice of the customer and no preference being given within 
each system to one consumer over another. 

20. The undertakers shall not, in making any agreements for a supply 
of electricity, show any undue preference to any local authority, company, 
or person, but save as aforesaid, they may make such charges for the supply 
of electricity as may be agreed upon, not exceeding the limits of price imposed 
by or in pursuance of the licence. Order, or special Act authorising them to 
supply electricity (a). 

(a) See also the Electric Lighting (Clauses) Act, 1899, Sohed., clauses 31 — 34, post, 
p. 4968, and the Electric Lighting Act, 1^, s. 17, post, p. 5102. A form of agreement 
is given in Key and Elphinstone’s Precedents in Conveyancing, 8th ed. ; but from the 
consumer’s point of view the agreement should always contain a provision that no change 
should he made in the pressure of the supply. A contract containing a clause that the 
consumer agrees to take the whole of the electric energy req^uired for his premises from 
the company for a period of not less than five years at a fixed charge not exceeding the 
limit under this section, does not contravene this or the preceding section, and may be 
enforced by injunction {Metropolitan Electric Supply Co,, Ltd, v. Ginder, [1901] 2 Ch. 799 ; 
65 J. P. 519 ; 20 Digest 207, 47), Where undertakers issued a circular with reference to 
the price proposed to be charged for electricity to power consumers, the effect of which 
was in certain cases to make a lower charge for power purposes to consumers who in 
addition to a supply for power took exclusively a supply of electricity for lighting purposes, 
and a higher charge to consumers of electricity for power only or for power and partial 
lighting, it was held that the differentiation proposed by the circular was a breach of both 
ss. 19 and 20 {Att^Qen, v. Long Eaton U, D, C,, [1915] 1 Ch. 124 ; 79 J. P, 129 ; 20 Digest 
207, 48), The principle of the last-mentioned decision was applied in Att,-Gen, v. /Z/ord 
U, I>, C, (1916), 13 L. G. R. 441 ; 20 Digest 199, 8, and in Att,-Gm. v. Hachnep Corpora- 
tion, [1918] 1 Ch. 372 ; 82 J. P. 116 ; 20 Digest 207, 50, which last-mentioned case was, 
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however, distinguished from the Long Eaton case on facts. By a contract for electric Note to 
lighting installation, it was provided that the work should be completed in all respects Section 20. 

before ^^ovember 26th, 1898, subject to a penalty of £15 a day, and the plant by December 

10th, subject to a penalty of £3 per day for every day the work remained unfinished to 
the satisfaction of the authorities or engineers : — Hdd, that although the word “ penalties ” 
was used, the amounts incurred owing to the default of the contractors were, in fact, 

“ liquidated damages ” (Re White and Arthur (1901), 84 L. T. 594 ; 17 Digest 140, 440), 

For the construction of an agreement for the supply of electricity and as to the finality 
of meter readings, see Gravesend and Northfleet Electric Tramways, Ltd, v. Gravesend 
Corporation (1910), 74 J. P. 156 ; 8 L. G. U. 445 ; 20 Digest 208, o7, 

21. If any local authority, company, or person neglect to pay any charge Recovery of 
for electrici^ or any other sum due from them to the undertakers in respect 

of the supply of electricity to such local authority, company, or person, the 
undertakers may cut off such supply, and for that purpose may cut or 
disconnect any electric line or other work through which electricity may 
be supplied, and may, until such charge or other sum, together with any 
expenses incurred by the undertakers in cutting off such supply of electricity 
as aforesaid, are fully paid, but no longer, discontinue the supply of electricity 
to such local authority, company, or person (a). 

(a) These charges are recoverable like gas rents, subject to the qualifications contained 
in the last clause of s. 12, ante, p. 4650. See also s. IS, Electric Lighting Act, 1909, post, 
p. 5102. Power is given by s. 45, Electricity (Supply) Act, 1926, Vol. V. and 7 Halsbury’s 
Statutes 818, to recover expenses of reconnecting afto a supply has been cut oS under this 
section. 

22. Any person who unlawfully and maliciously cuts or injures any electric injuring works 
line or work with intent to cut off any supply of electricity shall be guilty of SS o^aSp^of 
felony, and be liable to be kept in penal servitude for any term not exceeding electricity, 
five years, or to he imprisoned with or without hard labour for any term 

not exceeding two years ; but nothing in this section shall exempt a person 
from any proceeding for any offence which is punishable under any other 
provision of this Act, or under any other Act, or at common law, so that no 
person be punished twice for the same offence. 

23. Any person who maliciously or fraudulently abstracts, causes to be stealing 
wasted or diverted, consumes, or uses any electricity shall be guilty of simple 
larceny and punishable accordingly. 

24. Any officer appointed by the undertakers may at all reatsonable times Power to enter 

enter (a) any premises to which electricity is or has been supplied (h) by the for 

undertakers, in order to inspect the electric lines, meters, accumulators, 

fittings, works, and apparatus for the supply of electricity belonging to the dectxidty 
undertakers (c), and for the purpose of ascertaining the quantity of electricity 
consumed or supplied, or where a supply of electricity is no longer required, fltungg, etc. 
or where the undertakers are authorised to take away and cut off the supply 
of electricity from any premises, for the purpose of removing any ^eclris 
lines, accumulators, fittings, works, or apparatus belonging to under- 
takers (c), repairing all damage cau^ by such entry, inspection, or removal. 

{a) No penalty is provided for obstructing the officer. Compare the Gasworks Glanses 
Act, 1871, s. 21, ante, p. 4312. 

_«<6)^See note (6) to s. 10, amde, p. 4648. 

(c| As to lines, etc., let on hire, or sold. on. the instalment principle, see s, 16 of the 
Efectric Lighting Act, 1909, post, p. 5101. See also Electrieity (Supply) Ac^ 1919, a. 23, 
post, p, 6259. 

Where any electric lines, meters, accumulators, fittings, works,^ or 
apparatus belonging to the undertakers (a) are placed in or upon any premises subject to 
not being in the p^ession of the undertakers for the purpose of supplying 
electricity under this Act, or any licence. Order, or special Act, such eleotric 
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Seetion 25. lines, meters, accumulators, jfittings, works, or apparatus shall not be subject 

to distress or to the landlord’s remedy for rent of the premises where the 

same may be, nor to be taken in execution under any process of a court of 
law or equity, or any proceedings in banki'uptcy against the person in whose 
possession the same may be (b). 

(a) See note (c) to s. 24, ante, p. 4655. 

{b) A somewhat similar provision was contained in the Gasworks Clauses Act, 1847, 
s. 14, with reference to which see Gaslight and Coke Co. v. Hardy (1886), 17 Q. B. B. 619 ; 
51 J. P. 6 ; 18 Digest 308, 438. A person who procures possession of a house under an 
agi’eement between him and the owner for a lease thereof, with the fraudulent intention 
of stealing the fixtures thereto belonging, and upon obtaining possession severs and steals 
the fixtures, was held to be guilty of larceny under the Larceny Act, 1861, s. 31 (It. v. 
Itichards, [1911] 1 K. B. 260; 75 J. P. 144; 15 Digest 900, 0873). Section 31 of the 
Larceny Act, 1861, has now been repealed by the Larceny Act, 1916 (4 Halsbury’s Statutes 
814), which consolidated the law relating to larceny triable on indictment. See s. 8 of that 
Act (op. cit. 818). 

Provision for 26 . («) ^0 alteration in any telegraph line of the Postmaster-General 
shall be made by the undertakers except subject to the provisions of the 

General. Telegraph Act, 1878. 

c! The undertakers shall not in the exercise of the powers conferred by this 

Act, or by any licence, Order, or special Act, lay down any electric line or 
do any other work for the supply of electricity whereby any telegraphic line 
of the Postmaster-General is or may be injuriously affected, and before any 
such electric line is laid down or work is done within ten yards of any part 
of a telegraphic line of the Postmaster-General (other than repairs or the 
laying of connexions toith mains where the direction of the electric lines so laid 
down crosses the line of the Fostmaster-General at right angles at the point of 
shortest distance and continues the same for a distance of six feet on each side 
of such point') (h) the undertakers or their agents not more than twenty-eight 
nor less than seven clear days [one month, or, in the case of the laying of 
service lines to consumers’ premises, seven clear days] (c) before com- 
mencing such work shall give written notice to the Postmaster-General 
specifying the course and nature of the work, including the gauge of any' 
electric lines, and the undertakers and their agents shall conform with such 
reasonable requirements either general or special as may from time to time 
be made by the Postmaster-General for the purpose of preventing any 
telegraphs of the Postmaster-General from being injuriously affected by the 
said work. 

Any difference which arises between the Postmaster-General and the 
undertakers or their agents with respect to any requirements so made, shall 
be determined by arbitration. 

In the event of any contravention of or wilful non-compliance with this 
section by the undertakers or their agents the undertakers shall be liable 
to a fine not exceeding ten pounds for every day during which such contra- 
vention or non-compliance continues, or, if the telegraphic communication 
is wilfully interrupted, not exceeding fifty pounds for every day on which 
such interruption continues. 

Provided that nothing in this section shall subject the undertakers or 
their agents to a fine under this section, if they satisfyjthe court having 
cognizance of the case that the immediate execution of the work was required 
to avoid an accident, or otherwise was a work of emergency, and that they 
forthwith served on the postmaster or sub-postmaster of the postal telegraph 
office nearest to the place where the work was done a notice of the execution 
thereof, stating the reason for executing the same without previous notice. 

For the purposes of this section a telegraphic line of the Postmast^- 
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General shall be deemed to be injuriously affected by a work if telegraphic Section 26* 

communication by means of such line is, whether through induction or other- 

wise, in any manner affected by such work, or by any use made of such work. 

For the purposes of this section, and subject as therein provided, sections 
two, seven, eight, nine, ten, eleven, and twelve of the Telegraph Act, 1878, 
shall be deemed to be incorporated with this Act, as if the undertakers were 
undertakers within the meaning |of those sections, without prejudice never- 
theless to any operation which the other sections of the said Act would have 
had if this section had not been enacted (d). 

(а) See also s. 4 of the Act of 1888, post, p. 4702. This section is extended by s. 24 (2) 

Electricity (Supply) Act, 1926, Vol. V. and 7 Halsbury’s Statutes 808, to apply to all 
Government departments where the General Electricity Board are the undertakers. 

See also s. 46 (3), ibid., in relation to supplies by railway companies. 

(б) These words were repealed by s. 25 of the Electricity (Supply) Act, 1919, post, 

p. 5260 . 

(c) The italicised words were repealed by s. 25 of the Electricity (Supply) Act, 1919, 
and by the same section the words in brackets were inserted. 

(d) Section 2 of the Telegraph Act, 1878 (19 Halshury’s Statutes 261), contains certain 
definitions of expressions used in that Act, and is amended by the Light Railways Act, 

1896, s. 25 (14 Halsbury’s Statutes 262). Section 7 (19 Halsbury’s Statutes 265) makes 
provision as to work done in pursuance of special Acts of Parliament which involves 
alteration in any telegraphic line. Section 8 {op. cit. 267) deals with compensation and 
fines for injury to any telegraphic line of the Postmaster-General, and for interruption of 
telegraphic communication. Section 9 {op. cit. 268) enacts a penalty for obstruction. 

Section 10 {op. cit. 268) provides for the prosecution of offences. See further, as to the 
protection of the Postmaster-General, note (6) to s. 4 of the 1888 x^ict, post, p. 4702, and the 
Electric Lighting Clauses Act, 1899, Sch^., clauses 14, 79, post, pp. 4956, 4980, and 
Postmaster’General v. Liverpool Corporation, [1923] A. C. 587 ; 87 J. P. 157 ; 20 Digest 
212, 79. 

27. \_l^ur chase of undertaking by local authority. 2 (a) 

{a) This section was repealed by the Electric Lighting Act, 1888, s. 2, post, p. 4701. 
which contained substituted provisions as to purchase by the local authority, but see 
now also s. 7 of the Electric Lighting Act, 1909, post, p. 5099, and s. 13 (2) and (3) of the 
Electricity (Supply) Act, 1919, post, pp. 5249 — 60. 

28. Where any matter is by this Act, or any licence, Order, or special Arbitration- 
Act {a), directed to be determined by arbitration, such matter shall, except 

as otherwise expressly provided, be determined by an engineer or other fit 
person to be nominated as arbitrator by the Board of Trade (5), on the 
application of either party, and the expenses of the arbitration shall be borne 
and paid as the arbitrator directs. 

Amy licence or Provisional Order granted under this Act shall be deemed 
to be a special Act within the meaning of the Board of Trade Arbitrations, 
etc., Act, 1874. 

{a) Or by the Electric Lighting Clauses xAct, 1899, post, p. 5243, where it applies. Hee, 
for instance, clause 18 (4) of the Schedule to that Act, post, p. 5254, and Chepstow Electric 
Light and Power Co. v. Chepstow Gas and Coke Consunvers'" Co., [1905] 1 K. B. 198 ; 09 
J. P. 72 ; 20 Digest 203, 26. 

{h) See note (u) to s. 1, ante, p. 4643. 

29. Where a supply of electricity is authorised in auy area by any licence, Power for 
Order, or special Act, and a supply of gas by any gas undertakers is also 
authorised within such area or any part thereof by any Provisional Order 

or special Act under the provisions of which such gas undertakers are under to in 

any general or limited obligation to supply gas upon demand (a), the Board certain cases, 
of Trade (h) may, upon the application of such gas undertakers, inquire into 
the circumstances of the case, and if they are satisfied that any specified part 
of such area is suflSeiently supplied with electric light, and that the supply 
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Section 29. of gas in sueii specified part has ceased to be remunerative to the gas under- 

takers, and that it is just that such gas undertakers should be relieved from 

the obligation to supply gas upon demand as aforesaid, the Board of Trade (&) 
may in their discretion make an Order relie\dng the gas undertakers from 
such obligation, within such specified part of such area, either wholly or in 
part, and upon such terms and conditions as they may think proper ; and 
from and after the date of such Order such gas undertakers shall be so 
relieved accordingly. Ml expenses of the Board of Trade (b) in connection 
with any such inquiry or Order shall be borne and paid by the gas under- 
takers upon whose application the inquiry or Order was made, 

(a) See the Gasworks Clauses Act,. 1871, ss. 11, 36, atUe, pp. 4309, 4316. As to the power 
of gas undertakers to obtain powers for the supply of eleotrioity, see Statutory Gas 
Companies (Electricity Supply Powers) Act, 192o, Vol, V., postf and s. 49, Electricity 
(Supply) Act, 1926, VoL V. and 7 Halabury’s Statutes 821, 

(o) See note {a) to s. 1, ante, p. 4643. 

Annual report 30 . Not later than the first day of July in each year the Board of 

Sade%).'^ Trade (a) shall lay before both Houses of Parliament a report respecting the 
applications to and proceedings of the Board of Trade (a) under this Act 
during the year then last past (h). 

(a) See note (a) to s. I, ante, p« 4643. 

0} See also s. 13 of the Electric Lighting Act, 1909, post, p. 5101, as to the Ministry 
of Transport making a return with regard to auditors* reports. 

Deftnitlon of 31 . In this Act, unless the context otherwise requires, the expressions 
authority, « authority” and “local rate” mean, as respects each district set 
forth in the first column of the Schedule to this Act annexed, the authority 
and rate mentioned opposite to that district in the second and third columns 
of that Schedule ; and such Schedule, and the notes appended thereto, shall 
be of the same validity as if enacted in the body of the Act. 


lut^retation. 32 . In this Act, unless the context otherwise requires — 

The expression “electricity” means electricity, electric current, or any 
like agency (a): 

* The expression “ electric line ” means a wire or wires, conductor, or other 
means used for the purpose of conveying, transmitting, or distributing 
electricity with any casing, coating, covering, tube, pipe, or insulator 
enclosing, surrounding, or supporting the same, or any part thereof, 
or any a|^aratus connected therewith for the purpose of conveying 
transmitting, or distributing electricity or electric currents : 

The expression “works” means and includes electric lines, also any 
building^ machinery, engines, works, matters, or things of whatever 
description required to supply electricity and to carry into efiect the 
object of the undertakers under this Act (h) : 

The expression “company” means any body of persons corporate or 
unincorporate : 


Vtet. 

e. 106 . 
c. 1& 


The expression “ Lands Clauses Acts ” means the Lands Clauses Consoli- 
dation Acts, 1845, 1860, and 1869 : 

The expression “street” includes any square, court, or alley, highway, 
kbiate, road, thoroughfare, or* public passage, or place, within the area 
in whmh the undertakers are authorised to supply electricity by this 
Act or any licence, Order, or special Act (c) : 
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The expression “ telegram ” has the same meaning as in the Telegraph Seetion 32. 

Act, 1869(d). 

ssafcssTict. 

(a) See definition of “energy” in the Electric Lighting Glauses Act, 1899, Sched., ®*7S. 
clause 1, p. 4949, 

(b) See Meux's Brewery, Ltd. v. City of Lordon Electric Lighting Go., aiite^ p. 4653, 
and note (h) to s. 10, ante, p. 4648. 

(c) See a farther definition of this expression for the purposes of the Electric Lighting 
Act, 1888, s. 4, in sub-s. (5) of that section, posf, p. 4703. 

(d) By s. 3 of the Telegraph Act, 1869 (19 Halsh^’s Statutes 251), the term “ tele- 
gram ” shall mean any message or other communication transmitted or intended for 
transmission by telegraph- And the term “ telegraph ” shall, in addition to the meaning 
assigned to it in the Telegraph Act, 1863 (op. cit, 219), mean and include any apparatus 
for transmitting messages or other communications by means of electric signals. These 
definitions include the telephone and telephonic messages (Ati.-Gen. v. Edison Telejghone 
Co. of London (1880), 6 Q. B. D. 244 ; 42 Digest 885, 1). 


33, Nothing in this Act shall limit or interfere with the rights of any For the 
owner, lessee, or occupier of any mines or minerals lying under or adjacent 
to any road along or across which any electric line shall be laid to work such 
mines and minerals. 


34. Nothing in this Act shall exempt the undertakers or their undertaking Provision as to 
from the proyisions of any general Act relating to the supply of electricity 
which may be passed in this or any future session of Parliament (a). 

(a) Cf^ the Gasworks Clauses Act, 1847, s. 49, ante, p. 4176. 


35. Nothing in this Act or in any licence. Order, or special Act, shall S&^g 
affect the exdusive privileges conferred upon the Postmaster-General by 
the Telegraph Act, 1869, or authorise or enable any local authority, com|^ny, <5onerai. 
or person to transmit any telegram or to perform any of the incidental services 
of receiving, collecting, or delivering telegrams, or give to any local authority, 
company, or person, any power, authority, or facihty of any kind whatever, 
in connection with the transmission of telegrams, or the performance 
of any of the incidental services of receiving, collecting, or delivering 
telegrams (a). 

(a) See also the Electric Lighting Act', 1888, s. 4 (5), post, p. 4703. The Postmaster- 
General may, by written licence, under the Telegraph Act, 1869, s. 5 (19 Halsbuiy’s 
Statutes 252), authorise the transmission of telegrams otherwise than by the post office. 

As to payment of expenses of exercise of powers by an urban district council under a 
telephone licence from the Postmaster-General, see the Telegraph Act, 1899, s. 2, post, 
p. 4987. 

Section 36 relates to Scotland, and s. 37 to Ireland. These sections and the parts of 
the Schedule relating to Scotland and Ireland are omitted. 

^ 4: lie 3j( » t 
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Section 1. 


The Public Woeks Loans Act, 1882. 


THE PUBLIC WOEKS LOANS ACT, 1882. 

(45 & 46 Yict. c. 62) (a). 

An Act io grant Money for the purpose of Loans by the Public Works Loan 
Commissioners and the Commissioners of Public Works in Ireland and 
the Irish Land Commission ; and for other purposes relating to Loans hy 
those Commissioners. [1 8th August, 1882.] 

Short title. 1 . This Act may be cited as “The Public Works Loans Act, 1882.^ 

(a) See the Public Works Loans Act, 1875, ante, p. 4544. 

Citation of Acts. 2* This Act maybe cited, together with the Public Works Loans Act, 1875, 
38 <fe 39 Viet, and the Public Works Loans Act, 1879 (a), as the Public Works Loans Acts, 
42 &’ 43 Vict. 1879 to 1882. 

(a) Ante^ p. 4619. 

PART I. 

Grant op Money for Public Works Loan Commissioners during the 
Period ending June 30th, 1883. 

****** 

PART II 

Grant of Money for Public Works Commissioners, Ireland. 

* * * * * * 

PART III. 

Grant op Money foe Irish Land Commission. 

****** 

PART lY. 

Amendment op Acts. 

7 . (a)... 

(1) Where a Provisional Order under the General Pier and Harbour Act, 
1861, authorises any public body to raise a loan for the construction 
of any works as defined by that Act in any place, the same or any 
other order may authorise any rating authority as hereinafter defin^ 
in that place, under the circumstances and subject to the conditions 
specified in the order, to charge, if they think it expedient for the 
inhabitants at large of such place, any fund or rate under their 
control for the purpose of aiding the public body in raising the said 
loan, or any part thereof, from the Public Works Loan Commissioners, 
and to give such aid by guaranteeing the principal and interest of 
the loan or by borrowing the sum required and advancing it to the 
public body, or partly in one way and partly in the other, or otherwise 
in manner provided by the order. 

(2) The order shall provide that the resolution of the rating authority 
to give the guarantee shall be a special resolution, that is to say, 
a resolution passed at one meeting of such’ authority and publish^ 


Amendment 
of 24 & 25 Viefc. 
0 . 45, as to 
provision for 
loans in 
Provisional 
Order respect- 
ing liarboiirs. 
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in manner directed by the order, so as to give notice to all persons Section 7. 

interested, and confirmed at a second meetmg of tke rating authority 

held not less than fourteen days after the first of such public notices 
has been given, and not less than three months after the meeting at 
which the resolution was passed. 

(3) The order shall provide for the time within which and the mode in 

which any money borrowed by the rating authority is to be repaid, 
and for the effectual recovery out of the said fund or rate of any 
sum payable under the guarantee, and of the principle and interest 
of any money borrowed by the said authority, and for the reimburse- 
ment of the fund or rate out of the income of the said works, or 
otherwise by the said public body, and shall contain such incidental 
provisions as seem necessary or proper for carrying this section into 
effect. 

(4) The promoters of an order proposing to confer power under this section 

on any rating authority shall, a reasonable time before they apply to 
the Board of Trade to settle the order, submit to the Local Govern- 
ment Board ... a statement of such proposal, and if the Local 
Government Board . . . declare that in their opinion, having 
regard to the financial condition of the rating authority, or to the 
necessity for such rating authority to provide a water supply or 
drainage for the inhabitants of the said place, or otherwise to fulfil 
the original duties of such authority, it is inexpedient to burden 
such rating authority with any such charge as is mentioned in such 
proposal, the Board of Trade in settling the order shall omit any 
provision conferring power on the rating authority under this 
section (h). 

In this section — 

The expression ‘‘public body” means any rating authority, also any 
commissioners, or trustees, or other body or person who manage or 
undertake the works without any view to the payment of any dividend 
or profits out of the revenue from such works : 

The expression “ rating authority ” means — 

(1) Ajs regards England, any authority being an urban sanitary authority 

under the Public Health Act, 1875 (e), and the Acts amendiag the 38 & 39 Vict 
same; and(d) 

(а) The preamble to this section is repealed by the S. L. R. A., 1898 {18 Habbury’s 
Statutes 1173). 

(б) Words relating to Scotland only are omitted from this snb-section. 

(c) See s. 6 of that Act (13 Halsbnry’s Statutes 628). This definition is extended by 
the Public Works Loans Act, 1887, s. 4, 'post, p. 4700, to rural sanitajy authorities, quarter 
sessions, and county councils. 

(d) Ike remainder of this section relates to Scotland and Ireland only, and is, there- 
fore, omitted. 

8« Where after the passing of this Act any money is advanced by the 
Public Works Loan Commissioner on the security of a rate as defined bysecnrity ofrate. 
the Public Works Loans Act, 1875, the borrowers shall cause their treasurer ^ 
to keep a separate account under the title of the Public Works Loan Commis- 
sioners Loan Account, or such other title as may be approved by the Local 
Government Board, and shall cause all the said advances to be carried to 
the credit of that account, and all orders or other documents directing pay- 
ments out of such account shall show on the face of them that the payment 
is to he made out of that account (a), and an order' or other document for 
a payment out of the said account shall not be made or given except the 
payment is for a purpose for which the said advances were made (b). 

(a) This prevents any such order from being a bill of exchange within the meaning of 
the Bills of Exchange Act, 1882. See s. 3 (3) of that Act (2 Halsbury’s Statutes 37). 
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(6) Section 9 repealed the Public Works Loans Act, 1875, s. 13, ante, p. 4549, and the 
Public Works Loans (Ireland) Act, 1877, s. 11, and is itself repealed by the S. L. R. A., 
1898 (18 Halsbury’s Statutes 1173). Section 10 relates to Ireland only, and s. 11 makes 
provision with regard to certain local loans, and are therefore omitted. 

****** 


THE LANDS GLAUSES (UMPIRE) ACT, 1883. 

(46 & 47 Yict. c. 15.) 

An Act to amend the Lands Glauses Oonsolidation Act^ 1845. 

[18th June, 1883.] 

1. . . . section twenty-eight of the Lands Clauses Consolidation Act, 
1845 (tt), shall be read and have effect as follows : 

28. If in either of the cases aforesaid the said arbitrators shall refuse 
or shall for seven days after request of either party to such arbitration 
neglect to appoint an umpire, the Board of Trade shall, on the application 
of either party to such arbitration, appoint an umpire, and the decision 
of such umpire on the matters on which the arbitrators shall differ, or 
which shall be referred to him under this or the special Act, shall be final. 

(a) See that section, ante, p. 4115. This Act is printed having regard to the repeals 
in s. 1 effected by the S. L. E. A, 1898 (18 Halsbury’s Statutes 1173). 

2. This Act may be cited as the Lands Clauses (Umpire) Act, 1883. 


THE PUBLIC HEALTH ACT, 1875 (SUPPORT OP 
SEWERS), AMENDMENT ACT, 1883. 

(46 & 47 Vict. c. 37.) 

An Act to ametid the PvMic Health Act, 1875, and to make pre/oision 
with respect to the Support o/ Public Sewers and Sewage Works in 
Mining Districts. [25th August 1883.] 

1 . This Act may be cited as the Public Health Act, 1875 (Support 
of Sewers), Amendment Act, 1883, and shall be construed as one with 
the Public Health Act, 1875 (in this Act called the principal Act), 
as amended by the Acts for the time being in force amending the same. 

This Act has bean referred to in the notes to some of the sections of the P. H. A., 
1875. It was passed apparently in consequence of Be Corporation of Dudley and 
Dudlejfs (Earl) Trustees (1881), 8 Q. B. D. 86 ; 46 J. P. 340 ; 36 Digest 182, 202, where 
the Court, of Appeal held that the P. H. A., 1875, ante, p. 4331, imposed upon land- 
owners through whose land a sewer was laid, an obligation to pre^rve to such sew'er 
subjacent support, and gave them a right to immediate compensation for being 
deprived of the free power of W’orking subjacent minerals. The court seemed to doubt 
whether any obligation was imposed as to lateral support, though from the remarks of 
Jessel, M.E., in Roderick v. Aston L. B. (1877), 5 Ch. D. 328 ; 41 J. P. 516 ; 41 Digest 
22, 1 74, it might be inferred that in his opinion there was a right also of lateral support 



SuPPOET OP Sewebs. 


4665 


for which the landowner was entitled to compensation. See also the decision of 
Packer, J., on this point in Jary v. Barnsley Corpyra^ion^ post, p. 4666. 

The present Act deals with the subject of “ support,” but though the title would 
imply that it has reference only to “ sewers,” the definition in the next section shows 
that it has a much wider application. Its effect is briefly as follows: The local authority 
are not to be entitled to minerals under any sanitary works c onstructed by them 
unless such minerals have been expressly purchased. Such minerals must not be 
worked if under or near the works without giving notice to the authority, who may 
then require them to be left unworked, making compensation for them. The 
authority may, however, define the extent to which they desire support to be left. 
The amount of compensation is to be settled by arbitration. If the authority 
refuse to take the minerals, the owner is to be at liberty to work them, though he 
must not do so in any unusual manner so as to cause damage. Power is preserved 
to the owner, if he is prevented from working the mines under the sanitary works, of 
malring mining coinmunications so as to work the mines on either side. Except 
as aforesaid, a local authority are not hereafter to acquire any right of support, 
whether vertical or lateral; but the saving clause preserves aU rights acquired 
before the passing of the Act. This Act materially affects the amount of com- 
pensation to be paid by a local authority in a mining district, for as by the mere 
execution of a sanitary work they acquire no right of support, they will not have to 
pay for it until the owner of the minerals is desirous of working them. It is to be 
noticed, however, that the Act is hmited in its application to support from mining 
lands. The law as to support in other cases remains as it was before the Act passed ; 
that is to say, as declared in the Dudley Case, supra. 

By a Provisional Order, confibmaed by Act of Parliament in 1875, the B. Corporation 
were authorised to put in force the powers of the Lands Clauses Acts with regard to 
certain lands, which they required for sewage purposes. In October, 1875, the 
corporation gave to the predecessor in title of the plaintiffs notice to treat under 
that Order for some of ids land (excepting the mines and minerals) which they 
required to take, and the question of compensation was referred to arbitration. 
In 1876, the arbitrator made his award in respect of the lands (excepting aU minerals 
lying within or under the same). The compensation having been paid, the lands, 
excepting all minerals lying within or under the same, were conveyed to the corpora- 
tion by two conveyances, dated May, 1878, and April, 1883 ; the conveyances 
contained a power for the owner to work the minerals by underground workings only. 
In 1876, the corporation gave notice to the plaintiffs’ predecessor in title, under the 
P. H. A-, 1875, fiat they proposed to construct an outfall sewer on certain land in his 
possession, and in 1878, the umpire made his award (purporting to be under s. 3Q8 of 
that Act, ante, p. 4515) reciting an agreement that the landowner should have rights 
of herbage, passage and building over the land, and awarding that the corporation 
should pay a perpetual ground rent of so much per lineal yard for the sewer. In 1904, 
the plaintiffs, the lessees of the mines, gave notice to the corporation that they 
intended to commence work within forty yards of the sewage works, and the corpora- 
tion then gave notice that if the plaintiffs proceeded to work they would demand 
compensation in respect of any damage to their sanitary works, and that they 
claimed that they had acquired a right to support in respect of such works before 
the passing of the Public Health Act, 1875 (Support of Sewers), Amendment Act, 1883. 
The plaintiffs thereupon sued for a declaration that upon the true construction of the 
Act of 1883, the other Acts of Parliament, and the Provisicmal Order, awards and con- 
veyances, the defendants were not entitled to have (1) the outfall sewer, or (2) the 
main sewage works, or either of them, supported by the underlying or adjacent 
minerals. It was held that the corporation acquired in respect of the lands conveyed 
for the purpose of the main sewage works a natural right of support by the subjacent 
minerak and the adjacent lands of the conveying parties for such land, and for any 
buildings or works reasonably in the contemplation of the parties when the land was 
conveyed ; that with regard to the outfall sewer the corporation had, on the principle 
of In re Dudley Corporation, arde, p. 4664, a right to sup;^rt firom the subjacent land, 
if not also from the adjacent land in the same ownership, which right must be con- 
sidered to have been covered by the award ; and that the sewage works and outfall 
sewmr were aceordii^ly sanitary works in respect of which a right to support had been 
stoquiied before the passing of the Act of 1883, and in respect of which right no eom- 
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pensation was, at the passing of that Act, recoverable ; and that the sewage works 
and outfall sewer were, therefore, excepted by s. 5, post, p. 4669, from the operation of 
the Act, and were entitled to the rights of support required in respect of them {Jary v. 
Barnsley Corporatim, [1907] 2 Ch. 600 ; 71 J. P. 468 ; 41 Digest 36, 265). 


2. In tliis Act — 

The expression “ sanitary work’’ means any existing or future building 
or work constructed by or vested in or under the control of a loc^ 
authority under the powers or for the purposes of so much of the 
principal Act or of any general or local Act or Provisional Order as 
relates to the construction or maintenance of any works of sewerage, 
drainage, sewage disposal, lighting, or water supply, and includes any 
fixtures, pipes, fittings, or apparatus connected with any such work, and 
belonging to or used by the local authority : 

The expression “ support ” includes vertical and lateral support : 

The expression “ Sanitary Act ” means the Act or Provisional Order 
under the authority of which a sanitary work has been or is constructed 
or is maintained, whether such Act or Order was passed and confirmed 
before or after the commencement of this act : 

The expression person ” includes a body corporate. 

It will be observed that the Act applies to the support of any “ sanitary works,” 
though the title would imply that it was confined to sewers. Thus, it will apply to 
gas and water works, or pipes, and to sewage works other than sewers. 

As to the right of a local authority to support for buildings and property not being 
sanitary works within the meaning of this Act, see Durham C. C, v. South MedomsUy 
Colliery, Ltd. (1916), 80 J. P. 343. And as to the right of support for sanitary wor^ 
under leases, see Weathoughton U. D. C. v. Wigan Coal and Iron Go., Ltd., [1919] 1 Oh. 
159 ; 88 L. J. Ch. 60 ; 120 L. T. 242 ; 34 Digest 686, 800. 


3 . The provisions of the Waterworks Clauses Act, 1847, sections 
eighteen to twenty-seven (both inclusive) (a), with respect to mines, 
shall, in relation to any sanitary work {h) of a local authority, be 
deemed to be incorporated with this Act and with the Sanitary Act (&) 
under the authority of which such sanitary work has been or is con- 
structed or is maintained, with the following modifications (that is 
to say) : 

(1) Por the purposes of such incorporation the said provisions of the 

Waterworks Clauses Act, 1847, shall be construed as if the 
expression “ the undertakers ” referred to the local authority, 
and as if the expression “ the special Act ” referred to such 
Sanitary Act (b) and this Act, and as if expressions relating 
to pipes, conduits, or other works referred to the sanitary 
work (&) : 

(2) The local authority, by or with any notice under the Waterworks 

Clauses Act, 1847, of willingness to treat for or make compen- 
sation, or of intention to prevent or interfere with the working 
of any mines (c), may specify and define the nature and extent 
of support which they require to be left, and any such notice 
may extend to minerals beyond the distance of forty yards 
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mentioned in the said Act or to such less distance as the local Section 3, 
authority think fit {d) ; 

(3) As regards sanitary works existing at the passing of this Act the 

local authority shall cause the survey and map referred to in 
section nineteen of the Waterworks Clauses Act, 1847, to be 
made within twelve months after the passing of this Act (e ) : 

(4) The amount of any compensation in respect of support for a 

sanitary work (b) payable by a local authority under the pro- 
visions of the Waterworks Clauses Act, 1847, as incorporated 
with this Act or the Sanitary Act (5), together with the costs 
of and incident to settling the same by arbitration or other- 
wise, shaU be paid, charged, and borne in the same manner, 
and subject to the same powers and provisions as to borrowing 
and otherwise, as is provided with respect to the expenses of 
the construction or maintenance of the sanitary work by the 
Sanitary Act ( f ) : 

(5) A local authority may from time to time make agreements with 

the owners, lessees, or occupiers of or the persons working any 
mine for compromising any claim made or to be made in 
respect of anything done or omitted before the passing of this 
Act in relation to the matters in this Act mentioned or otherwise 
for carrying into effect the purposes of this Act in relation to 
the past or future working of mines. 

The provisions of this Act shall apply to every sanitary work as defined 
in this Act, whether the land on, in, over, or under which such work is 
situate is or is not vested in or occupied by the local authority, and is or 
is not wholly or partially dedicated to the public as a street, highway, 
or public place {g). 

(a) See these sections and notes thereto, ante, pp. 4179 et seq. These sections Common law 
alter the common law where they are applicable. See Davies v. James Bay Rail, right to 
€o„ [1914] 1 A. C. 1043 ; 83 L. J. P. C. 339 ; 111 L. T. 946 ; 30 T. L. R. 633. lateral 

The position of a local authority who have a common law right to lateral support support, 
of land owned by them was considered under the following circumstances : In 1875 
the Manchester Corporation purchased by agreement under the powers of a special 
Act incorporating the Act of 1847, ante, p. 4176, (1) an estate from S., who reserved 
to himself the minerals thereunder, with full powers to work the same without 
making compensation ; (2) an adjoining estate from T., including the minerals. In 
1875 l£e corporation obtained a further special Act, which incorporated the Water- 
works Clauses Act, 1847, and under it they constructed a reservoir partly on the S. 
land and partly on the T. land. By s. 22 of the Waterworks Clauses Act, 1847, anie, 
p. 4181, if the owner, lessee, or occupier of any mines lying under the reservoirs of 
the undertakers, or within forty yards therefrom, be desirous of working the same, 
he must give the undertakers notice in writing of his intention so to do thirty days 
before the commencement of working, and if it appear to the undertakers, after an 
inspection of the mines, that the worldng of the mines is likely to damage their works, 
and they be willing to pay compensation for the mines to the owner, leasee, or occupier 
thereof, then he shall not work the same ; and by s. 23, anie, p. 4182, if before the 
expiration of the thirty days the undertakers do not state their willingness to pay 
compensation to such owner, lessee, or occupier, he may work the mines as if that 
Act and the special Act had not been passed. The appellants, lessees of the mines 
imder the S. land, gave notice to the corporation of their intention to work the mines 
under and adjacent to the reservoir, but the corporation gave no counter-notice of 
their willingness to pay compensation for the mines, and accordin^y the appellants 
worked the mines caused a subsidence of the T. land. In an action to restrain 
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Note to the appellants from so working their mines as to damage the T. land : — Held, that the 
Section 3* mining sections (18 — 27) of the Waterworks Clauses Act, 1847, ante, pp. 4179-4183, 
did not deprive the corporation of their common law right to lateral support of the 
surface of the T. land, and that they were entitled to an injunction in respect of the 
appellants’ workings, both within and without the forty yards limit {New Moss 
Colliery, Lid. v. Manchester Corjyoraiion, [1908] A. C. 117 ; 72 J. P. 169 ; 11 Digest 
154, B66). See also Howley Park, etc. Co. v. L. d? N. W. Bail. Co., [1913] A. C. 11 ; 
11 Digest 152, 345, as to the common law right of support enjoyed by a railway 
company outside the forty yards limit referred to in the mining sections of the 
Railways Clauses Consolidation Act, 1845, ante, p. 4156. See also John Haryreaves, 
Ltd. {Ex(yrs.) v. Burnley Corporation, [1936] 3 All E. R. 959 ; 101 J. P. 87 ; Digest 
Supp. 

(6) See the definition in the last section. 

(c) The notice here referred to is the notice to the owner not to work the minerals, 
under the Act of 1847, ante, p. 4176. 

{d) Forty yards is the distance prescribed by the Act of 1847. Under this Act 
the authority may require support to any extent, whether less or more than forty 
yards. This will to some extent, if not altogether, obviate the diJBSculty arising out 
of the decision in Metropolitan Board of Works v. Metropolitan Bail. Co., ante, p. 30. 

(e) That is, on or before August 25th, 1884. See the section referred to, ante, 
p. 4180. Compliance with this requirement is a condition precedent to the right to 
recover damage for injury caused by subsidence {South Staffordshire, etc. Co. v. Mason 
(1886), 56 L. J. Q. B. 255 ; 11 Digest 153, 354). 

(/) That is to say, such compensation shall be paid pursuant to the provisions of 
the principal Act, unless the work is done pursuant to a special Act or Provisional 
Order which makes special provision for these purposes. 

{g) This clause was probably inserted to protect the rights of the owners of mines 
under roads vested in urban authorities under the P. H. A., 1875, s. 149, ante, 
p. 437 5. It has been decided.that that section does not vest the minerals in the urban 
authority (see cases in the notes thereto) ; and the Highway and Locomotives 
(Amendment) Act, 1878, s, 27, ante, p. 4611, contains an express provision with 
reference to the right to work mines under distumpiked roads which have become 
vested in an urban authority. See Att.-Gen. v. Conduit Colliery Co. there cited. The 
case oiNormanton Gas Co. v. Pope (1883), 52 L. J. Q. B. 629 ; 49 L. T. 798 ; 11 Digest 
154, 359, as to the right of subjacent support for gas pipes laid in a highway, may be 
referred to in illustration of this clause. 

4. Except as in this Act provided, a local authority shall not by 
reason only of anything contained in the Sanitary Act (a) under the 
authority of which a sanitary work (b) has been or is constructed or 
maintained be deemed to have acquired or to be entitled to or to be 
bound to acquire or make compensation for any right of support for 
such sanitary work as against any person owning or working or being 
lessee or occupier of or entitled to work or otherwise interested in any 
mine ; and nothing in such Sanitary Act shall be deemed to have 
subjected or to subject any such person to any liability to the local 
authority in respect of damage to a sanitary work caused in or con- 
sequent upon the working of any mines in a reasonable and proper 
manner. 

(а) See the defimtiou in s. 2, ante, p. 4666. 

(б) This section gives the Act a retrospective operation, except in cases where 
a right of support has already been acquired, as to which see the next section, and 
J ary v. BamAey Corporation, arde, p. 4664. Its effect is to prevent for the futuie the 
acquisition of any right of support otherwise than as provid^ by the Act Therefore 
no such right can hereafter be acquired by pr^oription. But as to the common law 
right of support which may belong to a local authority, see Nenjo Moss Colliery, Ltd. v. 
Mcmchesier Corporation, sfupra. 

With reference to the operation of the Statute of limitations upon the ri^t of 
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aetdon arising out of subsidences caused by mining operations, see Darley Main Note to 
Colliery Co. v. Mitchell (1886), 11 App. Gas. 127 ; 51 J. P. 148 ; 32 Digest 341, 238 ; Section 4. 

Crumbie v. Walhend L. B., [1891] 1 Q. B. 503 ; 55 J. P. 421 ; 17 Digest 91, 82 ; 

West Leigh Colliery Co., Ltd. v. Tunnicliffe and Hamvson, Ltd., [1908] A. C. 27 ; 

17 Digest 91, S-5. 

5. Nothing in this Act shall be construed tcrrepeal, invalidate, or SaTings. 
affect any express enactment in a sanitary or other Act with respect to 
rights of Support for sanitary works, or any agreement made before the 
passing of this Act with respect to such rights, or to affect any action, 
arbitration, or other legal proceeding concluded before or pending at 
the passing of this Act. 

Where any right of support has been acquired (a) before the passing 
of this Act by a local authority in respect of any sanitary -work, and no 
compensation is at the passing of this Act recoverable in respect of such 
right, nothing in this Act shall be construed to apply to the work in 
respect of which such right has been acquired, or operate to deprive the 
local authority of such right or to entitle any person to any compensation 
in respect thereof, to which such person would not have been entitled if 
this Act had not been passed. 

(a) Note tlie^e words. This section was inserted to preserve to the local authority 
such rights of support as they had actually acquired by prescription or otherwise at 
the date of the Act. But such a right must have been actually acquired ; in other 
words, if it is claimed to have been acquired by prescription, the prescriptive period 
must have been complete before the passing of the Act. If it was not complete the 
landowner will be entitled to the benefit of the Act. 

As to such rights there is nothing in the previous sections which can apply so as to 
govern in any way the relative rights of the local authority and the landowner in 
respect of rights of support : see Jary v, Barnsley OoT<poraiion, ante, p. 4664, 


THE PUBLIC HEALTH (CONEIEMATION OP 
BYELAWS) ACT, 1884. 

(47 & 48 ViOT. c. 12.) 

An Ad to amend the Public Health Ad, 1875, so far as relates to &ie 
GonjirmaUon of Byelaws. [19th May 1884.] 

1. This Act may be cited as the Public Health (Confirmation of Short atie 

Byelaws) Act, 1884, and shall be construed as one with the “^tmetion. 

Health Act, 1876. 

2. In this Act, if not inconsistent with the context, the following Definitions 
expressions have the meanings hereinafter respectively assigned to 

them ; (that is to say,) 

“ Incorporated enactments ” means section one hundred and twenty- 
eight of the Towns Improvement Glauses Act, 1847 (*). sections sixty- jo* 
eight and sixty-nine of the Town Police Clauses Act, 1847 (f), and u Vict.&3*, 
section forty-two of the Markets and Pairs Clauses Act, 1847 ( J), which ^ 

Acts are hereinafter referred to as the Incorporated Acts (a) : Slighter- 

hoiZSM. 
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Section 2. “ Confirming authority ” means, as regards byelaws, rules, and 

regulations confirmed prior to the nineteenth day of August one thousand 

(t) 10 & eight hundred and seventy-one, or made under any of the incorporated 
ss. 68? 69^: ^ enactments by reason of the incorporation thereof with any local Act 
Byelavs as and confirmed prior to the tenth day of August one thousand eight hundred 
to hackney seventy-two, one of her Majesty’s principal Secretaries of State ; 

S^nbiic 0 'S regards other byelaws, rules, and regulations, the Local Govem- 

bathing. ment Board (h). 

n\^ict^e. 14, Towns Improvement Clauses Act, 1847, s. 128 (13 Halsbmy’s Statutes 

8. 42 : Bye- * 573), provides that the commissioners, Le,, the urban authority, shall, from time to 
laws as to time, by byelaws to be made and confirmed in manner hereinafter provided, make 

markets. regulations for the licensing, etc. of slaughter-houses, etc. The manner provided by 

that Act is set out in ss. 200 — 209 (13 Halsbury’s Statutes 593-595), which are not, 
however, incorporated with the Public Health Act, but it would seem, notwith- 
standing, that these provisions applied to byelaws made by a local authority pursuant 
to the P. H. A., 1875 (Wallasey Tramway Co. v. Wallasey L. B. (1883), 47 J. P. Jo. 
821). However this may be, s. 202 required the byelaws to be confirmed in the 
prescribed manner, and if no manner of confirmation were prescribed, then by a 
judge of the superior courts or by the justices in quarter sessions. In order to 
remove all doubts with regard to the application of these provisions to byelaws 
made by a local authority under the P. H. A., 1875, ante, p. 4468, this Act provides 
that no confirmation shall be necessary in future except that of the L. G. B. (now the 
Minister of Health). Provision is also made for the validity of past confirmation 
by the Secretaries of State under former Public Health Acts or local Acts. The 
foregoing remarks apply mutaiia mutandis to the other incorporated enactments, 
all of which are set out, ante, pp. 4200, 4222. 

(h) As to the provisions of the P. H. A., 1875, with regard to the confirmation 
of byelaws, see s. 184, arite, p. 4468. But see now s. 251 of the'L. O. A., 1933, ante, 
p. 1104, for the procedure in most cases. 

Confirmation 3. Every byelaw made or to be made under any'of the incorporated 
of byelaws, enactments by reason of the incorporation thereof with the Public 
Health Act, 1848, the Local Government Act, 1858, or the Public Health 
Act, 1875, or any local Act, or any provisional order or any Act con- 
firming such provisional order, and every rule and regulation made or 
to be made by an urban authority under section forty-eight of the 
Tramways Act, 1870 (a), shall be deemed to have required or to require 
the con&nation of the confirming authority, and not to have required, 
or to require any other confirmation, allowance, or approval. 

This section was repealed by the P. H. A., 1936, s. 346, Sched. HI., Pt. V., ante, 
pp. 720, 730, so far as it relates to byelaws made under the Town Police Clauses 
Act, 1847, s. 69 (13 Halsbury’s Statutes 604), by virtue of its incorporation with 
the P. H. A., 1848, the L. G. A., 1858, or the P. H. A., 1875. It is further repealed 
so far as it relates to byelaws made under s. 128 of the T. I. P. Act, 1847 (13 Halshury’s 
Statutes 573), or s, 42 of the Markets and Fairs Clauses Act, 1847 (11 Halsbury’s 
Statutes 464), by virtue of their incorporation with the Acts of 1848, 1858 and 1875, 
by the Food and Drugs Act, 1938, s. 101, Sched. IV., Pt. I., ante, pp. 1451, 1456. 
(a) See the section arUe, p. 4998. 

^ving 4 Tiiis shall not invalidate the confirmation, allowance, or 

^ approval of any byelaw, rule, or regulation, confirmed, allowed, or 

approved prior to the passing of this Act, nor shall this Act apply 
to any byelaw made or to be made under any of the incorporate 
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enactments by reason of the incorporation thereof with any local Act, Section 4. 

if such byelaw has or will come into force without any confirmation, 

allowance, or approval, or if by the express provisions of the local Act 
and without reference to the provisions with respect to confirmation, 
allowance, or approval of byelaws in any of the incorporated Acts, such 
byelaw is required to be co^med, allowed, or approved otherwise than 
by the confirming authority. 


THE MUNICIPAL ELECTIONS (COEBUPT AND ILLEGAL 
PEACTICES) ACT, 1884, 

(47 & 48 VicT. c. 70) (a). 

An Act for the letter Frevention of Corrupt and Illegal Practices at Munid^pal 
and other Flections, [14th August, 1884.] 

1. This Act may be cited as the Municipal Elections (Corrupt and Illegal Short title. 
Practices) Act, 1884. 

{a) This statute applies to elections of urban district councillors and of rural district 
councillors under Buies made under s. 40 of tiie L. G. A., 1933, ante^ p. 774. It is, 

^erefore, set out here. It was made a permanent Act by s. 35 of the Bepresentation of 
the People Act, 1918, ^ost^ p. 5175. ITie notes have reference only to the application of 
the Acts to elections of urban district councillors and of rural district councillors. For an 
amendiog Act of 1911, see post, p. 5118. 

CouEUPT Peactices. 

2, — (1) The expression corrupt practice” in this Act means any of the Definition sd<! 
following offences, namely, treating, undue influence, bribery, and personation 

as defined by the enactments set forth in Part One of the Third Schedule to 
this Act, and aiding, abetting, counselling, and procuring the commission Section, 
of the offence of personation (a). 

(2) A person who commits any corrupt practice in reference to a municipal 
election shall be guilty of the like offence, and shall on conviction be liable 
to the like punishment, and subject to the like incapacities, as if the corrupt 
practice had been committed in reference to a parliamentary election (6). 

(а) This provision takes the place of a repealed clause in s. 77 of the Municipal Corpora- 
tions Act, 1882- The offence of aiding, etc. the commission of the offence of personation 
is new. See farther the East Kerry Case (1910), 6 O’M. & H, 58 ; 20 Digest /. 

(б) By the Corrupt and Illegal Practices Prevention Act, 1883, s. fi (7 Halsbury’s 
Statutes 467), corrupt practices other than personation, or aiding, etc. in the commission 
of personation, are declared to be misdemeanors, and any person convicted of any of them 
is liable to be imprisoned, with or without hard labour, for a term not exceeding two years, 
or to be fined any sum not exceeding £200. A person who commits the offence of persona- 
tion or of aiding, etc. the commission of that offence, is guilty of felony, and liable on 
conviction to be imprisoned, with or without hard labour, for a period not exceeding two 
years. In addition to these punishments, a person who is convicted on indictment of any 
corrupt practices sh^ not be capable for a period of seven years from the date of his 
conviction (a) of being registered as an elector or voting at any ekction in the United 
Jangdom whether it a parhamentary election or an election for any public office (see 
infra) ; or (b) of holding any public or Judicial office (see infra), and if he holds any such 
office the office shall be vacated. Any person so convicted of a corru|)t practice in refer- 
ence to any election shall also be incapable of being elected to and of sitting in the House 
of Commons during the seven years next after the date of his wnvioticm, and if at that 
date he has been elected to the House of Commons ^s election shall be vacated ffom time 



4672 


The Municipal Elections (Cokbupt, Etc.) Act, 1884. 

Note to of such conviction. By s. 64 (7 Halsbury’s Statutes 500), the expression “ public office” 
Section 2. moans any office under the Crown or under the charter of a city or a municipal borough, 

or under the Acts relating to municipal corporations, or to the poor law, or under the 

Elementary Education Act, 1870 (op. cit. 120), or under the P. H. A., 1875, ante, p. 4331, 
or under any Acts amending the above-mentioned Acts, or under any other Acts for the 
time being in force (whether passed before or after the commencement of this Act) relating 
to local government, whether the office is that of mayor, chairman, alderman, councillor, 
guardian, member of a board, commission, or other local authority in any county, city, 
borough, union, sanitary district, or other area, or is the office of clerk of the peace, town 
clerk, clerk or other officer under a council, board, commission, or other authority, or is 
any other office to which a person is elected and appointed under any such charter or Act 
as above mentioned, and includes any other municipal or parochial office ; and the 
expressions “ election,” “ election petition,” “ election court,” and “ register of electors,” 
shaU, where expressed to refer to an election for any such public office, be construed 
accordingly. The expression “ judicial office ” includes the office of justice of the peace. 

As to the form of indictment for corrupt practices, see £. v. Stroulger (1886), 17 Q. B. B. 
327 ; 51 J. P. 278 ; 20 Digest 188, 1644. 

Each act of bribery is a distinct ofience for which separate penalties are incurred 
(Milnes v. Bale (1875), L. R. 10 0. P. 591 ; 39 J. P. 743). 

Incapacity of 3- — (1 ) Where upon the trial of an election petition (a) respecting a municipal 

r^ort^guUty ©Section (h) for a borough or ward of a borough it is found by the report of 
of corrupt an election court made in pursuance of section ninety-three of the Municipal 
4^^ SVict Corporations Act, 1882 (c), that any corrupt practice, other than treating 
c. 50.‘ * and undue influence, has been proved to have been committed in reference 

to such election by or with the knowledge and consent of any candidate at 
such election, or that the offence of treating or undue influence has been 
proved to have been committed in reference to such election by any candidate 
at such election, that candidate shall not be capable of ever holding a corporate 
office (d) in the said borough, and if he has been elected bis election shall be 
void ; and he shall further be subject to the same incapacities as if at the date 
of the said report be bad been convicted of a corrupt practice (<s). 

(2) Upon the trial of an election petition (a) respecting a municipal 
election (b) for a borough or ward of a borough in which a charge is made 
^ of any corrupt practice having been committed in reference to such election, 

the election court shall report in writing to the High Court whether any 
of the candidates at such election has been guilty by his agents of any corrupt 
practice in reference to such election, and if the report is that any candidate 
at such election has been guilty by his agents of a corrupt practice in reference 
to such election, that candidate shall nob be capable of being elected to or 
holding any corporate office (d), in the said borough, during a period of three 
years from the date of the repodj, and if he has been elected, bis election shall 
be void. 

(a) As to eketion petitions in respect of corrupt practices, see the Municipal Corpora- 
tions Act, 1882, s. 87, ante, p. 4627 ; and in respect of illegal practices, see s. 25 of this 
Act, p. 4683. For the application of these sections to elections of urban district 
councillors and of rural district councillors, see Buies made under s. 40 of the L. G. A., 
1933, ante, p. 774. 

(h) This includes for the purposes of this Work, the election of urban district councillors 
and of rural district counciUors. See the Election Rules reproduced, post, pp. 2538 et seq. 

(c) Ante, p. 4631. 

(d) This means the office of an urban or rural district councillor, as the case may be. 
See the Election Rules, ante, p. 2538. But where he is guilty of a corrupt practice by his 
agents only and not personally, he is not deprived of his right to vote at a parliamentary 
election (Morris v. Shrewsbury Town CUrh, [1909] 1 K. B. 342 ; 73 J. P. 28 ; 20 Digest 

18, m). 

(e) These incapacities are set forth in note (5) to s. 2, ante, p. 4671, A single act of 
brib^ by an agent will render an election void (Norwich Case, Birhbeck v. BuUard (1886), 
54 L. T, 625 ; 4 O’M. & H. 84 ; 20 Digest 87, 671). 
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Illegal Practices (a). Section 4. 

4 , — (1) No payment or contract fOr payment shall, for the purpose of certain 

promoting or procuring the election of a candidate at a municipal election, he 
made — practice. 

(a) on account of the conveyance of electors to or from the poll, whether 

for the hiring of horses or carriages, or for railway fares, or otherwise ; 
or 

(b) to an elector on account of the use of any house, land, building, or 

premises for the exhibition of an address, bill, or notice, or on 
account of the exhibition of any address, bill, or notice; or 

(c) on account of any committee room in excess of the number allowed 

by this Act (that is to say), if the election is for a borough one com- 
mittee room for the borough, and if the election is for a ward one 
committee room for the ward (5), and if the number of electors in 
such borough or ward exceeds two thousand, one additional 
committee room for every two thousand electors and incomplete 
part of two thousand electors, over and above the said two thousand. 

(2) Subject to such exception as may be allowed in pursuance of this Act, 
if any payment or contract for payment is knowingly made in contravention 
of this section either before, during, or after a municipal election (c), the person 
making such payment or contract shall he guilty of an illegal practice, and 
any person (d) receiving such payment or being a party to any such contract, 
knowing the same to be in contravention of this Act, shall also be guilty of 
an illegal practice. 

(3) Provided that where it is the ordinary business of an elector as an 
advertising agent to exhibit for payment bills and advertisements, a payment 
to or contract with such elector if made in the ordinary course of business, 
shall not be deemed to he an illegal practice within the meaning of this 
section (e). 

{a) The Act must be ‘‘ taken to be amended as if the illegal practice defined by” the 
amending Act of 1911 “ had been contained therein.” The illegal practice referred to 
(see the Act, post, p. 5118) is the making or publishing of certain false statements with 
regard to a candidate. 

(b) In applying this clause to elections of Tirban district councillors, the word boro^h 
or imrd must be read to mean urban district or ward of such district, or parish or united 
parishes in the case of elections of rural district councillors. 

(c) See note (6) to s. 3, ante, p. 4672. 

(d) The word person here is presumed to mean elector in cases falling within clause (b), 
as it does not appear to be illegal to make payments such as those mentioned in that 
clause to any person other than an elector. 

{e) This proviso qualifies the provisions of clause (h). 

5, \JBjX]^ense in excess of maximum to be illegal practice'] (a). 

(a) This section cannot apply to elections of urban district councillors for distriets not 
being boroughs or of rural district coxmcillors. See s. 37, post, p. 4689. So far as it was 
operative, it was amended by s. 1 of the Local Elections (Eipenses) Act, 1919 (7 Halsbury’s 
Statutes 645), which substituted “ twopence for each Sector for “ threepence for each 
elector.” 

6, — (1) If any person votes or induces or procures any person to vote voting by 
at a municipal election, knowing that he or such person is prohibited, whether 

bv this or any other Act, from voting at such election, he shall be guilty pubfishing of 
of an illegal practice {a), of withdrairai 

(2) Any person who before or during a municipal election, knowingly to be illegal 
publishes a false statement of the withdrawal of a candidate at such elect^n 
for the purpose of promoting or procuring the election of another candidate 
shall be guUty of an illegal practice. 
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(3) Provided that a candidate shaD not be liable, nor shall his election 
be avoided, for any illegal practice under this section committed without 
his knowledge and consent (6). 

(a) As to the persons prohibited from voting by this Act, see ss. 7, 8, 18, 18, 22, 23 
and Sebed. III., Part II. A convicted felon is disqualified to vote at any election until 
he has undergone his punishment or been pardoned (Forfeiture Act, 1870, s. 1 (4 Halsbury’s 
Statutes 648). 

(b) But quezre, if the illegal practice has been committed by his agents. It would 
appear from s. 8 (2), infra^ that the election would be avoided in that event. 

7. A person guilty of an illegal practice in reference to a municipal election 
shall on summary conviction be liable to a fine not exceeding one hundred 
pounds and be incapable during a period of five years from the date of his 
conviction of being registered as an elector or voting at an election (whether 
it be a parliamentary election or an election for a public office (a) within the 
meaning of this Act) held for or within the borough (6) in which the illegal 
practice has been committed. 

(<z) As to what is a public office, see note (b) to s. 2, ante, p. 4671. 

(o) See note (&) to s. 4, ante, p. 4673. 

8. — (1) An illegal practice within the meaning of this Act shall be deemed 
to be an offence against Part Four of the Municipal Corporations Act, 1882 (a), 
and a petition alleging such illegal practice may be presented and tried 
accordingly. 

(2) Upon the trial of an election petition respecting a municipal election 
for a borough or ward of a borough (b) in which a charge is made of any 
illegal practice having been committed in reference to such election, the 
election court shall report in writing to the High Court whether any of the 
candidates at such election has been guilty by himself or his agents (c) of 
an illegal practice in reference to such election, and if the report is that a 
candidate at such election has been guilty by himself or his agents (c) of an 
illegal practice in reference to such election, the candidate shall not be capable 
of being elected to or of holding any corporate office (d) in the said borough 
during the period for which he was elected to serve, or for which if elected he 
might have served, and if he was elected, his election shall he void ; and, if 
the report is that such candidate has himself been guilty of such illegal 
practice, he shall also be subject to the same incapacities as if at the date of 
the report he had been convicted of such illegal practice (e), 

(а) This part of the Municipal Corporations Act, 1882, is set out, ante, p 4626 

(б) See note (6) to s. 4, ante, p. 4673. 

(c) But in the case of the illegal practice defined by the amending Act of 1911, 
post, p. 5118, a candidate is not necessarily to be Held responsible for the act of his agent ; 
see s. 1 (4) ibid., post, p. 5118. 

(d) See note (d) to s. 3, ante, p. 4672. 

(e) These incapacities are stated in s. 7, supra. 

Illegal Payment, Employment, and Hieing. 

9. Where a person knowingly provides money for any payment which is 
contrary to the provisions of this Act, or for any expenses incurred in excess 
of any maximum amount allowed by this Act (a), or for replacing any money 
expended in any such payment, except where the same may have been 
previously allowed in pursuance of this Act to be an exception (h), such person 
shall be guilty of illegal payment (c). 

{a) The provisions of this Act as to maximum expenses do not apply to elections of 
urban district councillors or of rural district councillors. See s. 37, post, p. 4689. 

(6) See ss. 19, 20, post, p. 4678. 

(c) Emplosmient for payment of persons to keep order at meetings is an illegal employ- 
ment (Ipswich Case, Pochard v. CoUings (1886), 54 L. T. 619; 20 Digest 78, S73). 
Gratuitous refieshments to workers render their employment illegal within this section 
(Boirrow-in-Fumess Case, Schneid&r v. Duncan (1886), 54 L. T. 618 ; 20 Digest 50, 326). 
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10. — (1) ^ person shall not let, lend, or employ for the purpose of the Section 10. 

c onveyance of electors to or from the poll at a mnnicipal election, any public 

st-ige or hackney carriage, or any horse or other animal kept or used for 

drawing the same, or any carriage, horse, or other animal which he keeps carriages, or of 
or uses for the purpose of letting out for hire, and if he lets, lends, or employs for 

such carnage, horse, or other animal, knowing that it is inteaded to he used 
for the purpose of the conveyance of electors to or from the poll, he shall 
he guilty of illegal hiring. 

(^2) A person shall not hire, borrow, or use for the purpose of the convey- 
ance of electors to or from the poll any carriage, horse, or other animal 
which he knows the owner thereof is prohibited by this section to let, lend, 
or employ for that purpose, and if he does do so he shall be guilty of illegal 
hiring- 

(3) Nothing in this Act shall prevent a carriage, horse, or other animal 
being let to or hired, employed, or used by an elector, or several electors 
at their joint cost, for the purpose of conveying him or them to or from 
the poll. 

(4) No person shall be liable to pay any duty or to take out a licence for 
any carriage by reason only of such carriage being used without payment or 
promise of payment for the conveyance of electors to or from the poll at au 
election. 

(a) See the HarUepools Case (1910), 6 O’M. & H. 1 ; 20 Digest 50, 329. 

11. Any person who corruptly induces or procures any other person to 
withdraw from being a candidate at a municipal election (a), in consideration candidature, 
of any payment or promise of payment (6), shall be guilty of illegal payment, 

and any person withdrawiug in pursuance of such inducement or procurement 
shall also be guilty of illegal payment. 

(a) See note (5) to s. 2, ante, p. 4671. 

(6) Note that the consideration must be payment or promise of payment. Withdrawal 
for other considerations is not within this section. By s. 34, post, p. 4688, and s. 64 of 
the Corrupt and Illegal Practices Prevention Act, 1883 (7 Halsbniy’s Statutes 500), therein 
referred to, the expression “ payment ” includes any pecuniary or other reward, and the 
expressions “ pecuniary reward ” and “ money ” include any office, place or employment, 
and any valuable security or other equivalent for money, and any valuable consideration, 
and expressions referring to money must be construed accordingly. 

12. — (1) No payment or contract for payment shall, for the purpose of 
promoting or procuring the election of a candidate at a municipi election, 
he made on account of bands of music, torches, flags, banners, cockades, 
ribbons, or other marks of distinction (a). 

(2) Subject to such exception as may be allowed in pursuance of this 
Act(b), if any payment or contract for payment is made in contravention 
of this section, either before, during, or after an election, the person making 
such payment shall be guilty of illegal payment, and any person being a 
party to any such contract or receiving such payment shall also he guilty 
of illegal payment, if he knew that the same was contrary to law (c), 

{a) Cards to be worn in voters’ hats bearing a likeness of the candidate and an invita- 
tion to vote for him, are marks of distinction within the meaning of this section [WaXsaU 
{Borottgh) Case, Eatdey, Moss and Mason v. James (1892), 4 O’M. & H, 123 ; 20 Digest 
48, 307). 

(b) See ss. 19, 20, post, p. 4678. 

(c) Note that ignorance of the law will not be an excuse for the party paying. 

13. — (1) No person shall, for the purpose of pronmting or procuring the 
election of a candidate at a municipal election, be engaged or eu[?ploy6d tolSe 
for payment, or promise of payment for any purpose or in any capacity 
whatever (a), except as follows (that is to say), 
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(a) a number of persons may be employed, not exceeding two for a borough 

or ward (6), and if the number of electors in such borout>h or ward 
exceeds two thousand one additional person may be employed fur 
** every thousand electors and incomplete part of a thousand electors 
over and above the said two thousand, and such persons may be 
employed as clerks and messengers, or in either capacity ; and 

(b) one polling agent may be employed in each polling station : 

Provided that this section shall not apply to any engagement or employ- 
ment for carrying into effect a contract boni. fide made with any person 
in the ordinary course of business (c). 

(2) Subject to such exception as may be allowed in pursuance of this 
Act (d), if any person is engaged or employed in contravention of this section, 
either before, during, or after an election, the per-on engaging or employing 
him shall be guilty of illegal employment (d), and the person so engaged or 
employed shall also be guilty of illegal employment if he knew that he was 
engaged or employed in contravention of this Act (e). 

(3) A jperson legally employed for payment under this section may or may not 
he an elector^ hut may not vote (/). 

(a) E,g,, an election agent (Ex parte Walker (1889), 22 Q. B. D. 384 ; 53 J. P. 260 ; 
20 Digest 145, 1199). 

(6) See note (5) to s. 4, a7ite, p. 4673. 

(c) This appears to be intended to meet the case of a person who contracts for the 
purposes of the election, e.g., for printing. The employees of such persons are not to be 
deemed to be employed within the meaning of this section. 

(d) Note that ignorance of the law will not be an excuse for the party employing. 

(e) See ss. 19, 20, post, p. 4678. 

(/) This sub-section was repealed by s. 47 and the 8th Schedule to the Bepresentation 
of the People Act, 1918, poet, p. 5186, and by s. 9 (4) of that Act, post, p. 5170, it is provided 
that a person shall not be disqualified from voting by reason that he is employed for 
payment so long as the employment is legal. 

lA Every bill, placard, or poster having reference to a municipal election (aj 
shall bear upon the face thereof the name and address of the printer and 
publisher thereof ; and any person printing, publishing, or posting, or causing 
to be printed, published, or posted, any such bill, placard, or poster as afore- 
said, which fails to bear upon the face thereof the name and address of the 
printer and publisher, shall, if he is a candidate, be guilty of an illegal practice, 
and if he is not the candidate, shall be liable on summary conviction to a 
fine not exceeding one hundred pounds (h). 

(d) See note (6) to s. 2, ante, p. 4671. 

(b) The appellant was a candidate for a seat on a local board. The respondent 
received from his own servant at his residence a printed address and letter having refer- 
ence to the election, and purporting to be signed by the appllant, but having no 
printer’s name thereon. This document was printed for publication by instructions con- 
veyed to the printer in a letter from the appellant’s brother, who resided with him. 
The printer debited the appellant with the cost of printing, but was not paid : -Held, on 
these facts, that there was no evidence that the appellant had “ printed or caused to be 
printed” the document in question. Placards or posters also without the printer’s 
name and address printed by the instructions of one E., who was advertised in a local 
newspaper as chairman of a committee for promoting the election of the appellant, and 
who sent the copy to the printer, were proved to have been posted about the district at 
E.’s expense. The court doubted whether this was evidence of the printing and posting 
by an agent of the appellant, hut the justices having convicted the appellant in one 
penalty for both offences, and the conviction being bad as to the first : — Meld, that it 
was b^ altogether {BetteswoHh v. Allingham (1886), 16 Q. B. D. 44 ; 50 J. P. 55 ; 20 
Digest 130, lOSG). 

In the above case the court seemed to assume that a circular containing an election 
addr^ was a bill, placard, or poster within the meaning of the section. In some cases 
which came before the courts subsequently, it was held that such a circular was not a 
bill, placard, or poster. See per Lord Colbsidgb, C.J , and Manisty, J., in the cases 
reported- in 5 T. L. B. 160; and per Fax, L.J., and Manistv, J-, ibid., 170. In other 
cases, however, the court granted relief under s. 20, post, p. 4678 {e.g.. Ex parte Bartleii, 
Tim^, October 30th, 1900), so that the point is stiH in doubt. 
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In Alcoti T. Emdm (1904), 68 J. P. 434 ; 20 T. L. E. 487 ; 20 Digest 130, 1038, it was Note to 
held that a circular sent out in August with reference to the possible candidature in Section 14. 

November of a certain alderman for the office of mayor, such circular being headed “ Shall 

he be our new mayor ? and sis copies marked private being sent in sealed envelopes to 
certain persons interested in the election, was a bill with reference to a municipal election 
within the meaning of this section and should have borne the printer’s name and address. 

The name and address of the publisher must appear as well as those of the printer if 
they are different persons. It has not yet been expressly decided whether a candidate 
is liable to penalties under this section if he publishes a placard, etc, on which his name 
and address appear, but which does not explicitly describe him as the publisher ; but in 
the year 1889 the High Court excused a number of candidates in respect of such 
omissions. 

A person other than a candidate is not by this section declared to he guilty of an 
illegal practice, payment, employment, or hiring. He cannot, therefore, be excused 
under s, 20, post, p. 4678 (i2e County Council Elections, Ex parte Lenanton, Ex parte JPierce 
(1889) 53 J. P. 263 ; 20 Digest 145, 1198). 

15. The provisions of this Act prohibiting certain payments and contracts Saving for 
for payments, and the payment of any sum, and the incurring of any expense, *^®^*®^* 
in excess of a certain maximum, shall not affect the right of any creditor who, 
when the contract was made or the expense was incurred, was ignorant of 
the same being in contravention of this Act (a). 

{a) Hence in the case of an expense incurred in contravention of the Act, the illegality 
of the expense will be no defence to an action by a creditor who, when the expense was 
incurred, was ignorant of its being in contravention of the Act. This provision is neces- 
sary for the protection of creditors who have no means of knowing what other expenses 
have been incurred by a candidate. The provisions of the Act as to maximum expenses 
do not, however, apply to elections of district councillors for urban districts not being 
boroughs or of rural district councillors. See s. 37, post, p. 4689. See ss. 19, 20, post, 
p. 4678. 


(a) Any premises, which are licensed for the sale of any intoxi- Use of certain 
eating liquor for consumption on or off the premises, or on which refreshment 
of any kind (whether food or drink) is ordinarily sold for consumption on ^ 

the premises (a), or hiring. 

(b) Any premises where any intoxicating liquor is supplied to members 
of a club, society or association, Or any part of any such premises, shall 
not, for the purpose of promoting or procuring the election of a candidate 
at a municipal election, be used either as a committee room or for holding a 
meeting, and if any person hires or uses any such premises or any part thereof 
in contravention of this section he shall 1^ guilty of illegal hh-ing, and the 
person letting or permitting the use of such premises or part thereof, if he 
knew it was intended to use the same in contravention of this section, shall 
also be guilty of illegal hiring. 

(2) Provided that nothing in this section shall apply to any part of such 
premises which is ordinarily let for the purpose of chambers or offices or 
the holding of public meetings or of arbitrations, if such part has a separate 
entrance and no direct communication with any part of the premises on 
which any intoxicating liquor or refreshment is sold or supplied as aforesaid. 

(a) It should be noticed that this section appli^ to aaiy premises on which refreshment 
is sold for consumption on the premises, or on which liquor is sold, whether for consump- 
tion on or off the premises. It applies even where the door of communication between the 
part used for the election and the part used for the sale of intoxioating liquors is kept locked 
{Ex parte Payne, Times, Noveml^r 2nd, 1894). Thus a place where sandwiches are sold 
for consumption at the counter was in one case which came before the court in 1SS9 
held to be within this provision ; but the section does not apply to a club unless liquor 
is supplied in it. 

n.-(i) A person guilty of art offence of ill^al payment, employment, PunishiaeBt cf 
or hiring shall, on summary conviction, be liable to a fine not exceeding 
one hundred pounds. iiiring. 

P.H. — ^VOL. 17. 2p 
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Seetion 17. (2) Where an offence of illegal payment, employment, or hiring is com- 

mitted by a candidate, or with his knowledge and consent, such candidate 

shall be guilty of an illegal practice (a). 

(a) And punishable as provided by s. 7, ante^ p, 4674. 

Avoidance of 18 * Where upon the trial of an election petition respecting a municipal 
e^n^?iUegal ®l®ction for a borough or ward of a borough it is found by the election court 
practices, etc. that illegal practices or offences of illegal payment, employment, or hiring, 
committed in reference to such election for the purpose of promoting the 
election of a candidate at that election, have so extensively prevailed (a) 
that they may be reasonably supposed to have affected the result of that 
election (6), the election court shall report such finding to the High Court, 
and the election of such candidate, if he has been elected, shall be void, and 
he shall not, during the period for which he was elected to serve, or for which, 
if elected, he might have served, he capable of being elected to or holding 
any corporate office (c) in the said borough. 

{a) Note that this section may apply, although the practices in question have been 

committed by persons other than the candidate or his agents ; but in such a case the 

candidate could protect himself under ss. 19, 20, infra. 

8 See also s. 1 (4) of the amending Act of 1911, posi, p. 5118. 

See note (&) to s. 2, ante, p. 4671. 

Excuse aiid Exception for Corrupt or Illegal Practice or Illegal 
Payment, Employment, ob Hiring. 

jaeport 19 . Where, upon the trial of an election petition respecting a municipal 

Sndidatehi election, the election court reports that a candidate at such election has 

ofcoira^wid by his agents of the offence of treating and undue influence, 

illegal practice and illegal practice, or of any of such offences (a), in reference to such election, 
by agents. election court further report that the candidate has proved to the 

court — 

(a) that no corrupt or illegal practice was committed at such election by 
the candidate or with his knowledge or consent, and the offences 
mentioned in the said report were committed without the sanction 
or connivance of such candidate (6) ; and 
(b) that all reasonable means for preventing the commission of corrupt 
and illegal practices at such election were taken by and on behs^ 
of the candidate ; and 

(o) that the offences mentioned in the said report were of a trivial, unim- 
portant, and limited character ; and 

(d) that in all other respects the election was free from any corrupt or 
illegal practice on iiie part of such candidate and of his agents ; 
then the election of such candidate shall not, by reason of the offences men- 
tioned in such report, be void, nor shall the candidate he subject to any 
incapacity under this Act, 

(a) Note that the offences of bribery, personation, and aiding and abetting in the 
commission of personation are not included here. 

(6) See also s, 1 (4) of the amending Act of 1911, post, p, 5118, 

Power of High 20 . Where, on application made, it is shown to the High Court or to a 
d^oiM^urtto Hiunicipal election court by such evidence as seems to the court sufficient — 
aotftomb^g^ (a) that any act or omission of a candidate at a municipal election for 
practice, a borough or ward of a borough, or of any agent or other person, 

® * would, by reason of being in contravention of any of the provisions 

of this Act, be but for this section an illegal practice, payment, 
employment, or hiring (a) ; and 
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(b) that such act or omission arose from inadvertence or from accidental SeotiOH 20* 

miscalculation or from some other reasonable cause of a like nature, 

and in any case did not arise from any \rant of good faith ; and 

(c) that such notice of the application has been given in the said borough 

as to the court seems fit ; 

and under the circumstances it seems to the court to be just that the said 
candidate, agent and person, or any of them, should not be subject to any 
of the consequences under this Act of the said act or omission, the court 
may make an order allowing such act or onaission to be an exception from 
the provisions of this Act which would otherwise make the same an illegal 
practice, payment, employment, or hiring, and thereupon such candidate, 
agent, or person shall not be subject to any of the consequences under this 
Act of the said act or omission (h). 

(a) Note that corrupt practices are not mentioned here. 

(b) Belief may be given under this section by the High Court, on application for that 
purpose, or by an election court. As to the election court, see s. 92 of the Municipal 
Corporations Act, 1882, ante^ p. 4630. 

From the refusal of the High Court to grant relief under this section appeal lies to the 
Court of Appeal. See Ex parte Walher (1889), 22 Q. B. D. 384 ; 53 J. P. 260 ; 20 Digest 
145, 1199, See also Ex parte Thomas (1889), 60 L. T. 728 ; 5 T. L. R. 234 ; 20 Digest 
146, 1218 ; Ex parte Birtwhistle (1889), 5 T. L. R. 321. 

In order to support an application under this section, it wUl not he sufficient that notice 
of intention to make the application has been advertised in the local papers, but such notice 
should be published in such a manner as will ensure a reasonable certainty that persons 
interested had notice ; and it will also be insufficient if the affidavits upon which the 
application is made merely state that the act in respect of which the relief is sought 
arose from inadvertence, and not from any want of good faith, without showing some 
reasonable excuse for such inadvertence {Ex parte Ferry (1884), 48 J. P. 824 ; 20 Digest 
148, 1248), In the cases which came before the court in 1889 it was laid down Siat 
“ inadvertence ’* meant negligence or carelessness where the circumstances showed an 
absence of bad faith. The court also required notice to be given to the opposing candi- 
dates and to the returning officer. The court also required that notices should be posted 
up throughout the district, and advertised in the locM papers, that application would be 
made for relief. Notice need not, however, be given to the Attomey-(5eneral (Re County 
Council Elections, Ex parte Lenanton, Ex parte Pierce (1889), 53 J. P. 263 ; 5 T. L. R. 173 ; 

20 Digest 145, 1198), Where an application for relief under similar circumstances is made 
by several candidates, a joint affidavit of the facts upon which the application is based 
ought to be made by all the applicants (Re Andrews, Re Streatham Vestry (1899), 68 L. J. 

■Q. B. 683 ; 20 Digest 148, 1256), 

There have been numerous applications to the High Court for excuse under this section 
especially in the beginning of the year 1889, with rrference to the first elections of county 
councillors. These cases will be found reported in 5 T. L. R., pp. 173, 183, 195, 198, 

206, 220, and 272. They must not, however, be regarded as precedents, for the court 
granted relief almost as a matter of course where it was shown that the applicant had 
acted in ignorance of the law, but at the same time expressed an opinion that such an 
excuse wcmld not afterwards be accepted. See the observations in Re Dunchwrch Division 
Warwick {County), Ex parte DaHington (1889), 53 J. P. 71 ; 20 Digest 146, 1217 ; Re 
County Council Elections, Ex paHe Lenanton, supra. Since then see Ex parte Payne, 

Times, November 2nd, 1894 ; Ex parte Hughes, Times, November 24th, 1900, As to the 
ignorance of an agent reference may be made to Ex parte Poison (1923), 39 T. L, R. 231. 

Among the cases reported before 1889 may be mentioned the following : Re HuttHngdon 
(Borough) Municipal Election, Ex ^rte Clark (1885), 52 L. T. 260 ; 20 Digest 14^, 1203, 
where placards had been issued without the printer’s name ; Ex parte Perry (1884), 48 
J. P. 824 ; 20 Digest 148, 1248, where a room in a dub had been lUBed contrary to s, 16 ; 

Re South Shropshire Election (1886), 2 T. L. R. 347 ; 20 Digest 144, 1186, where payments 
were made aft^ the proper time (and see Re Ipswich Case ( 1887), 3 T. L. R. 397) ; Ex parte 
Robson (1886), 18 Q. B. D. 336 ; 51 J, P. 199 ; 20 Digest 133, 1075, where a candidate 
who had incurred no expenses was allowed to make a return and declaration under s. 21 
after the prescribed time ; Expaf^ Matthews (1886), 2 T, L. R. 548 ; 20 Digest 141,1231, 
where a candidate had acted as his own agent, and had omitted to make a declaration of 
expenses. See also Ex parte Groom (1920), 42 M. 0. C. 175. In Ex parte Touche (1915), 

37 M. 0. C, 219, relief was granted where the statutory maximum of expenses allowed in 
a case where there was no poll was exceeded in the expectation t^t there would be a 
poll for election of dieriffs. In the case of Re Essex, Soi^ West Division Case (1886), 2 
T. L. R. 388 ; 20 Ingest 51, 330, where a person vot^ and afterwards accepted paynimt 
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Note to for services rendered as an agent, the court refused to relieve him. Ex parte Robson^ 
Section 20, (1886), 18 Q. B. D. 336; 51 J. P. 199; 20 Digest 133, was followed in Ex parte 

Pennington (1898), 46 W. R. 415 ; 20 Digest 133, 1076, 

In Ex parte Gale ( 1905), 69 J. P. 281 ; 20 Digest 147, 1225, the candidate had postcards 
printed and issued, asking for the support of the electors, in ignorance that this was an 
illegal expense under s. 5 of tins Act. He was relieved under this section. 

Where a person had obtained an excuse for a late return of expenses, and subsequently 
on the same day, but after the order had been drawn up, a voter appeared to oppose the 
application, it was held that the application of the voter must be dismissed in the absence 
of any sufficient explanation of the delay (Re Wigan (1885), 2 T. L. R. 159 ; 20 Digest 
148, 1252). 

If the application is made by a person against whom a petition is pending, the court 
wiU order the application to stand over till after the trial of the petition (Ex parte Wilks 
(1885), 16 Q. B. D. 114 ; 50 J. P. 487 ; 20 Digest 147, 1238 ; Re County CounciU' Electims, 
Evans Case (1889), 5 T. L. R. 206). But this course wiU not be followed merely because 
a petition is threatened (Re County Councillors'' Elections, Stephen'' s Case (1889), iUd., 
203). Even where a petition is pending, if the facts are not in dispute and the subject- 
matter of the application for relief was the sole ground of the petition, the application will 
be dealt with immediately {Ex parte Forster (1903), 67 J. P. 322 ; 89 L. T. 18 ; 20 Digest 
147, mo). 

Relief will not be granted to a successful candidate unless he satisfies the court that 
the illegal practice cannot have affected the result of the election {Re Droitwich Elective 
Auditors' Case, Ex parte Tolley, Ex parte Slater (1907), 71 J. P. 236 ; 23 T. L. R. 372 ; 20 
Dig^t 138, 1130). 


Sending In 
claiins and 
making pay- 
ments for 
election 
expenses. 


21 . (a) — (1) Every claim against any person in respect of any expenses 
incurred by or on behalf of a candidate at an election of a councillor on 
account of or in respect of the conduct or management of such election (6) 
shall be sent in within fourteen days after the day of election, and if not 
so sent in shall be barred and not paid, and all expenses incurred as afore- 
said shall be paid within twenty-one days after the day of election, and not 
otherwise, and any person who makes a payment in contravention of this 
sectjion, except where such payment is allowed as provided by this section, 
shall be guilty of an illegal practice (c), but if such payment was made without 
the sanction or connivance of the candidate, the election of such candidate 
shall not be void, nor shall he be subject to- any iincapacity under this Act 
by reason only of such payment having been made in contravention of this 
section. 

(2) Every agent of a candidate at an election of a councillor shall, within 
twenty-three days after the day of election, make a return to the candidate 
in writing of all expenses incurred by such agent on account of or in respect 
of the conduct or management of such election, and if he fails to do so shall 
be liable, on summary conviction, to a fine not exceeding fifty pounds. 

(3) Within twenty-eight days after the day of election of a councillor 
every candidate at such election shall send to the town clerk (d) a return 
of ail expenses incurred by such candidate or his agents on account of or 
in respect of the conduct or management of such election, vouched (except 
in the case of sums under twenty shillings) by bills stating the particulars 
and receipts, and accompanied by a declaration by the candidate made before 
a justice in the form set forth in ihe Fourth Schedule to this Act, or to the 
like efiect. 

(4) ALfter the expiration of the time for making such return and declaration 
the candidate, if elected, shall not, until he has made the return and declaration 
(in this Act referred to as the return and declaration respecting election 
expenses), or until the date of the allowance ^of such authorised excuse, as 
is mentioned in this Act, sit or vote in the council, and if he does so shall 
forfeit fifty pounds for every day on which he so sits or votes to any person 
who sues for the same (e). 

(5) If the candidate without such authorised excuse as is mentioned in 
this Act fails to make the said return and declaration he shall be guilty of 
an illegal practice (c), and if he knowingly makes the said declaration fairly 
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he shall be guilty of an offence, (g) . . . and such offence shall also be deemed Seetion 21. 
to be a corrupt practice within the meaning of this Act. 

(6) The county court for the district in which the election was held, or 
the High Court, or an election court, may, on application either of the candidate 
or a creditor, allow any claim to be sent in and any expense to be paid after 
the time limited by this section, and a return of any sum so paid shall forth- 
with after payment be sent to the town clerk (h), 

(7) If the candidate applies to the High Court or an election court, and 
shows that the failure to make the said return and declaration, or cither 
of them, or any error or false statement therein, has arisen by reason of his 
illness or absence, or of the absence, death, illness, or misconduct of any 
agent, clerk, or officer, or by reason of inadvertence, or of any reasonable 
cause of a like nature and not by reason of any want of good faith on the part 
of the applicant, the court may, after such notice of the application and on 
production of such evidence of the grounds stated in the application, and of 
the good faith of the applicant, and otherwise as the court seems dt, make 
such order for allowing the authorised excuse for the failure to make such 
return and declaration, or for an error or false statement in such return or 
declaration, as the court seems just (i). 

(8) The order may make the allowance conditional upon compliance 
with such terms as to the court seems calculated for carrying into effect 
the objects of this Act, and the order shall relieve the applicant from any 
liability or consequences under this Act in respect of the matters excused 
by the order. 

(9) The date of the order, or if conditions and terms are to be complied 
with, the date at which the applicant fully complies with them, is referred 
to in this Act as the date of the allowance of the excuse. 

(10) The return and declaration sent in pursuance of this Act to the town 
clerk shall be kept at his office, and shall at ail reasonable times during the 
twelve months next after they are received by him be open to inspection 
by any person (k) on payment of the fee of one shilling, and the town clerk 
shall, on demand, furni^ copies thereof or of any part thereof at the price of 
twopence for every seventy- two words. 

(11) After the expiration of the said twelve months the town clerk may 
cause the return and declaration to be destroyed, or if the candidate so 
require shall return the same to him. 

(а) This section does not apply to elections of urban district conncUlors for districts 
not being boioujghs or of mral district councillors. See s. 37, post, p. 4689. 

(б) Money paid by an agent of a candidate for the employment of persons to keep order 
at meetings connected with the election is within this provision (Ipsuneh Case, FaeJbard v. 

Cdlings (1886), 54 L. T. 619 ; 20 Digest 78, 573), 

{c) And therefore punishable as provided by s. 7, ante, p. 4674. 

{d) This retnm and declaration mnst be made even in the case of an unopposed 
election, when the candidate has incurred no expenses. In such a case, however, the 
court granted relief under s. 20, ante, p. 4678 {Ex parte Robson, ante, p. 4679 ; Ex parte 
Pennington, ante, p. 4680). If the return is posted to the town clerk within the twenty- 
eight days, it is sufficient, although it does not reach him untU after the expiration of 
tlmt time {MacJdnnon v. Clark, [1898] 2 Q. B. 251 ; 20 Digest 118, 963). 

{e) Note that any person may sue. NicM v. Eeaitby, EvAd v. Rdbinsm, [1923] 

1 K, B. 480 ; 86 J. P. 204 ; 20 Digest 134, 2077, The Crown csannot remit the penalties. 

See Todd v. Robinson, ante, p. 829. 

(^r) Some words were repe^ed by the Perjury Act, 1911 (4 Halsbury’s Statutes 772). 

(h) Notice of ap^cation to the court must probably be given to the other candidates, 
to the returning officer, and to the public by adverti^ments {Salop Soutkem or 
Division Case (1886), 54 L. T. 129 ; 34 W. R. 352 ; 20 Digest 144, 2186). An application 
for leave to pay the hire of a brougham used without authority by the clerk of a candidate 
was refused in Chelsea Pcrdiamentary Election (1886), 2 T. L. R, 374 ; 20 Digest 102, 826, 

Por procedure in the county court, see County Court Rules, Ord«* L,, r. 16. Note 
that the county court is not menrioned in sub-ss. (7), (8), but it would probably be guided 
by them. 
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Note to (i) The illness of an agent was accepted as an excuse in Be Ipswich Case ( 1887), 3 T. L, R, 
Section 21. Nichol v. Fearhy, Nichol v. Robhison, [1923] 1 K. B. 480 ; 87 J. P. 70; 

20 Digest 147, 12S4, when relief was granted although application for same was not made 

until after the issue of the writ claiming penalties, 

(k) Any person, not any person interested. 

Disqualification op Electors. 

Prohibition of 22 . Every person guilty of a corrupt or illegal practice or of illegal employ- 
of^ffSccS^from payment, or hiring at a municipal election (a) is prohibited from voting 
voting. at such election, and if any such person votes his vote shall be void, and shall 

be struck off on a scrutiny. 

(a) See note (jb) nos, 2, ante, p. 4671. 

Application of 23 . So much of sections thirty-seven and thirty-eight of the Corrupt and 
46 l;^47^Vict Illegal Practices Prevention Act, 1883, as is set forth in Part Two of the 
c. 51 . * Third Schedule to this Act, shall apply as part of this Act. 

List in burgess 24 . — (1) The town clerk in every municipal borough shall annually in 

make out a list containing the names and description of all persons who, 
fo r^vo ttogby though otherwise qualified to be enrolled as burgesses of such borough, have 
m^FpSitices under this Act, or under the Corrupt and Illegal Practices Prevention Act, 
1883, or under any other Act for the time being in force relating to a 
parliamentary election or an election to any public office, become after the 
commencement of this Act, by reason of conviction of a corrupt or illegal 
practice, or of the report of any election court or election commissioners, 
incapable of voting at a municipal election in such borough or any ward 
thereof, and the town clerk shall state in the list (in this Act referred to as 
the corrupt and illegal practices list), the offence of which each person has 
been found guilty. 

(2) For the purpose of making out such list he shall examine the report 
of any election court or election commissioners who have respectively tried 
an election petition or inquired into an election where the election (whether 
a parliamentary election or an election to any public office) was held in the 
said borough or in the county in which the said borough is situate. 

(3) The town clerk of any municipal borough shall, not less than fourteen 
days before the first day appointed by law for the publication of the parish 
burgess lists in such borough, send the corrupt and illegal practices list to 
the overseers (a) of every parish wholly or partly within the borough, and the 
overseers shall publish that list together with the parish burgess lists, and 
shall also, in the case of every person in the corrupt and illegal practices list, 
omit his name from the list of persons entitled to be enrolled as burgesses 
or to be elected councillors, or, as circumstances require, add “objected” 
before his name in the list of claimants published by them, in like manner as 
is required by law in any other cases of disqualification. 

(4) Amy person named in ihe corrupt and illegal practices list may claim 
to have his name omitted therefrom, and any person entitled to object to 
any parish burgess list may object to the omission of the name of any person 
from such first-mentioned list. Such claims and objections shall he sent in 
within the same time and be dealt with in like manner, and any such objection 
shall be served on the person referred to therein in like maimer, as nearly 
as circumstances admit, as other claims and objections under the enactments 
relating to the enrolment of burgesses. 

(5) The revising authority shall determine such claims and objections and 
shall revise such list in like manner, as nearly as circumstance admit, as in 
the case of other claims and objections and of any parish burgess list and 
list of persons entitled to be elected councillors. 
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(6) Where it appears to the revising authority that a person not named Section 24. 

in the list is subject to have his name inserted in the corrupt and illegal , 

practices list, he shall (whether an objection to the omission o£ such name 

from the list has or has not been made, but) after giving such person an 
opportunity of maldng a statement to show cause to the contrary, insert hig 
name in that list and expunge his name from any list of burgesses or of 
persons entitled to be elected councillors. 

(7) A revising authority in acting under this section shall determine only 
whether a person is incapacitated by conviction or by the report of any 
election court or election commissioners, and shall not determine whether a 
person has or has not been guilty of any corrupt or illegal practice. 

(8) The corrupt and illegal practices list shall be appended to the burgess 
roU, and shall be printed and published therewith wherever the same is 
printed or published. 

(9) Any town clerk or overseer who fails to comply with the provisions of 
this section shall be liable to the like fine as he is liable to under section 
seventy-five of the Municipal Corporations Act, 1882, for any neglect or 45 & 46 Vict. 
refusal in relation to a parish burgess list as therein mentioned. 

(a) Now to the rating authority (Overseers Order, 1927, Art. 3, arUe^ p. 3596). 


PfiOGEEDINGS ON ELECTION PETITIONS. 

25. — (1) A municipal election petition complaining of the election on the Petition for 
ground of an illegal practice {a) may be presented at any time before the practice, 

expiration of fourteen days after the day on which the town clerk receives 
the return and declaration respecting election expenses by the candidate to 
whose election the petition relates, or where there is an authorised excuse for 
failing to make the return and declaration then within the like time after 
the date of the allowance of the excuse (6). 

(2) A municipal election petition, complaining of the election on the ground Time for presen- 
of an illegal practice, and specifically alleging a payment of money or other 

act made or done since the election by the candidate elected at such election, iiicial practices, 
or by an agent of the candidate, or with the privity of the candidate, in 
pursuance or in furtherance of such illegal practice, may be presented at any 
time within twenty-eight days after the date of such payment or act, whether 
or not any other petition against that person has b^n previously presented 
or tried. * 

(3) Any election petition presented within the time limited by the Municipal 46 Yict. 

Corporations Act, 1882, may, for the purpose of complaining of the election^' 

upon an allegation of an illegal practice, be amended with the leave of the 
High Court within the time within which a petition complaining of the 
election on the ground of that illegal practice can, under this section, be 
presented (c). 

(4) This section shall apply notwithstanding the illegal practice is also a 
corrupt practice. 

(а) A petition may be presented for a corrupt practice under the Municipal CJorpora- 
tions Act, 1882, s, 87, arUe^ p. 4627. 

(б) Under the Urban District Councillors Election Rules, 1934, and Rural District 
Councillors Election Rul^, 1934, ante, pp. 2538, 2558, an election petition complaining of 
the election of an urban or rural district councillor on the ground of an illegal practice, may 
be presented at any time within six weeks after the day of election, 

(c) A judge who is not on the rota for the trial of parliamentary election petitions 
cannot make an order giving leave to amend under this section. Such an order ought 
not to he made ex paaie (Pontefract Case, Shaw v. RechUt, [1893] 1 Q. B. 779). That 
question being a question of law, no appeal lies to the Court of Appeal from a d^ision of 
a DivisionalCourt thereon without leave to the DivisionaJ Court (Pontefract Case, 
y. RecUtt, [1893] 2 Q. B. 59 ; 57 J. P. 805 ; 20 Digest 157, 1294). 
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26 e (cl) — (1) Before leave for the withdrawal of a municipal election 
petition is granted, there shall he produced affidavits by all the parties to the 
petition and their solicitors, but the High Court may on cause shown dispense 
with the affidavit of any particular person if it seems to the court on special 
grounds to he just so to do. 

(2) Each affidavit shall state that, to the best of the deponent’s knowledge 
and belief, no agreement cr terms of any kind whatsoever has or have been 
made, and no undertaking has been entered into, in relation to the withdrawal 
of the petition ; but if any lawful agreement has been made with respect to 
the withdrawal of the petition, the affidavit shall set forth that agreement, 
and shall make the foregoing statement subject to what appears from the 
affidavit* 

(3) The affidavits of the applicant and his solicitor shall further state the 
ground on which the petition is sought to be withdrawn. 

(4) If any person makes any agreement or terms, or enters into any under- 
taking, in relation to the withdrawal of an election petition, and such 
agreement, terms, or undertaking is or are for the withdrawal of the election 
petition in consideration of any payment, or in consideration that the seat 
shall at any time be vacated, or in consideration of the withdrawal of any 
other election petition, or is or are (whether lawful or unlawful) not mentioned 
in the aforesaid affidavits, he shall be guilty of a misdemeanor, and shall be 
liable on conviction on indictment to imprisonment for a term not exceeding 
twelve months, and to a fine not exceeding two hundred pounds. 

(o) Copies of the said afiidavits shall be delivered to the Director of Public 
Prosecutions a reasonable time before the application for the withdrawal 
is heard, and the court may hear the Director of Public Prosecutions or his 
assistant or other representative (appointed with the approval of the Attorney- 
Goneral) iu opposition to the allowance of the withdrawal of the petition, and 
shall have power to receive the evidence on oath of any person or persons 
whose evidence the Director of Public Prosecutions or hi assistant, or other 
representative may consider material. 

(6) Where in the opinion of the court the proposed withdrawal of a 
petition is the result of any agreement, terms, or undertaking prohibited by 
this section, the coui-b shall have the same power with respect to the security 
as under section ninety-five of the Municipal Corporations Act, 1882, where 
the withdrawal is induced by a corrupt consideration (6). 

(7) In every ease of the withdrawal of an election petition, by leave of the 
election court such court shall report in writing to the High Court whether, 
in the opinion of such election court, the withdrawal of such petition was the 
result of any agreement, terms, or undertaking, or was in consideration of 
any payment, or in consideration that the seat ^lould at any time be vacated, 
or in consideration of the withdrawal of any other election petition, or for 
any other consideration, and if so, shall state the circumstances attending 
the withdrawal. 

(8) Where more than one solicitor is concerned for the petitioner or 
respondent, whether as agent for another solicitor or otherwise, the affidavit 
shall be made by all such solicitors. 

Ca) See also the Municipal Corporations Act, 1882, s. 95, ante^ p. 4633. 

(6) See this section, ante^ p. 4633. 

27. The trial of every municipal election petition shall, so far as is 
practicable coxxsistently with the interests of justice in respect of such trial, 
be continued de die in diem on every lawful day until its conclusion. 
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28. — (1) On every trial of a municipal elecbion petition the Director of Section 28. 

Public Prosecutions shall by himself or by his assistant, or by such 

representative as hereinafter mentioned, attend at the trial, and it shall 
be the duty of such Director to obey any directions given to him by the Public Prosecu- 
election court with respect to the summoning and examination of any witness election 
to give evidence on such trial, and with respect to the prosecution by bim 
of offenders, and with respect to any person to whom notice is given to attend him of 
with a view to report him as guilty of any corrupt or illegal practice. offenders. 

(2) It shall also be the duty of such Director, without any direction from 
the election court, if it appears to him that any person is able to give material 
evidence as to the subject of the trial, to cause such person to attend the 
trial, and ’with the leave of the court to examine such person as a 'witness. 

(3) It shall also be the duty of the said Director, without any direction from 
the election court, if he thinks it expedient in the interests of justice so to 
do, to prosecute, either before the said court or before any other competent 
court, any person who has not received a certificate of indeninity (a) and who 
appears to him to have been guilty of a corrupt or illegal practice at a 
municipal election, 

(4) Where a person is prosecuted before an election court for any corrupt 
or illegal practice, and such person appears before the court, the court shall 
proce^ to try him summarily for the said offence, and such person, eon- 
•victed thereof upon such trial, shall be subject to the same incapacities as 
he is subject to under this or any other Act, upon conviction, whether on 
indictment or in any other proceeding for the said offence ; and further, 
may be adjudged by the court, if the offence is a corrupt practice, to be 
imprisoned, with or without hard labour, for a term nob exceeding six months 
or to pay a fine not exceeding two hundred pounds, and if the offence is an 
illegal practice, to pay such as is fixed by this Act for the offence : 

Provided that in case of a corrupt practice, the court, before proceeding 
to try summarily any person, shall give such person the option of being tried 
by a jury. 

(5) Where a person is so prosecuted for any such offence, and either he 
elects to be tried by a jury or he does not appear before the court, or the 
court thinks it in the interests of justice exj^ient that he should be tried 
before some other court, the court, if of opinion that the evidence is sufficient 
to put the said person upon his trial for the offence, shall order such person 
to be prosecuted on indictment or before a court of summary jurisdiction, 
as the case may require, for the said offence (b) j and in either case may order 
him to be prosecuted before such court as may be named in the order ; and 
for all purposes preliminary and of and incidental to such prosecution the 
offence shall he deemed to have been committed within the jurisdiction of 
the court so named.’ 

(6) Upon such order being made, 

(a) If the accused person is present before the court, and the offence is 

an indictable offence, the court shall commit him to take his trial, 
or cause him to give bail to appear, and take his trial for the said 
offence; and 

(b) If the accused person is present before the court, and the offence is 

not an indictable offence, the court shall order him to be brought 
before the court of summary jurisdiction before whom he is to be 
prosecuted, or cause him to give bail to appear before that court ; 
and 

(c) If the accused person is not present before the court, the court shall 

as circumstances require issue a summons for his attendance, or a 
warrant to apprehend him and bring him heiore a court of summary 
jurisdiction, and that court, if the offence is an indictable offanoe. 
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shall, on proof only of the summons or warrant and the identity of 
the accused, commit him to take his trial, or cause him to give bail 
to appear and take his trial for the said offence, or if the offence is 
punishable on summary conviction, shall proceed to hear the case, 
or if such court be not the court before whom he is directed to be 
prosecuted shall order him to be brought before that court. 

(7) Any order or act of an election court under this section shall not be 
subject to be discharged or varied under sub-section six of section ninety-two 
of the Municipal Corporations Act, 1882 (c). 

(8) The Director of Public Prosecutions may nominate, with the approval 
of the Attorney-General, any barristers or solicitors of not less than ten years 
standing, one of whom shall, when required, act as the representative for the 
purposes of this section of such Director, and when so acting shall receive 
such remuneration as the Treasury may approve. There shall be allowed to 
the Director and his assistant or representative, for the purposes of this 
section, such allowance for expenses as the Treasury may approve. 

(9) The costs incurred in defraying the expenses of the Director of Public 
Prosecutions under this section (including the remuneration of his representa- 
tives) shall, in the first instance, be paid by the Treasury, and so far as they 
are not in the case of any prosecution paid by the defendant, shall be deemed 
to be expenses of the election court, and shall be paid as the expenses of that 
court are directed by section one hundred and one of the Municipal Corpora- 
tions Act, 1882, to be paid; but if for any reasonable cause it seems just to 
the court so to do, the court shall order all or part of the said costs to be repaid 
to the Treasury by the parties to the petition, or such of them as the court 
may direct (d). 

(а) See the Municipal Corporations Act, 1882, s. 92, ante, p. 4631. 

(б) The evidence which is to satisfy the court before it makes tbe order means the 
evidence given during the trial of the petition, and, therefore, a commissioner for the 
trial of municipal election petitions acted within his jurisdiction in ordering the prose- 
cution of a person to whom lie had refused a certificate of indemnity, and who did not 
appear, without re -hearing the evidence affecting him, and also acted within his juris- 
diction in issuing a summons under sub-s. (6), jpost, for his attendance before a court of 
summary jurisdiction, for tbe purpose of being formally committed for trial (B. v. 
JShellard (1889), 23 Q. B. J>. 273 ; 53 J. P. 821 ; 20 Digest 192, 1684), Tbe commissioner 
for the trial of municipal election petitions ordered certain persons, prosecuted before him 
for a corrupt practice committed at a municipal election in Nottingham, to be prosecuted 
on indictment for the offence at the ensuing assizes at Derby ; — Held, that the commis- 
sioner had jurisdiction to or^er the trial at Derby ; that bis order was sufficient without 
describing the corrupt practice ; that the Derbyshire grand jury could find, and the judge 
of assize had jurisdiction to try, the indictment ; that “ Derbyshire, to wit ” in the 
margin of the indictment was sufficient, although the body of it disclosed offences in 
Nottingham only ; that the words “ a corrupt practice,” in the commissioner’s order, 
were reasonably interpreted “ some corrupt practice,” and that the prosecution were not 
precluded from preferring a number of charges of bribery in the indictment {R. v. Riley, 
R. V. Campion (1890), 55 J. P. 21 ; 59 L. J. M. C. 122 ; 20 Digest 192, 1685), 

(c) Ante, p. ^31. 

(d) If a petition is utterly unfounded the petitioner may be ordered to pay the costs of 
the Director of Public Prosecutions {Lambeth, JfCenningtm Division Case, Crossnian v. 
Davis (1886), 54 L. T. 628 ; 20 Digest 117, 944), This section applies only to the trial of 
a petition. The costs of the Public Prosecutor cannot be order^ where the petition is 
withdrawn {Hevonport Case, Pascoe v, Puleston (1886), 50 J. P. 134 ; 54 L. T. 733 ; 20 
Digest 174, 1492), 

29. — (1) Where upon the trial of a municipal election petition it appears 
to the election court that a corrupt practice has not been proved to have 
been committed in. reference to the election by or with the knowledge and 
consent of the respondent to the petition, and that such respondent took all 
reasonable means to prevent corrupt practices being oommitt^ on his behalf, 
the court may make one or more orders with respect to the payment either 
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of the ■whole or such part of the costs of the petition as the court may think Section 29. 
right as follows : 

If it appoars to th© court that corrupt practices extensively prevailed 
in reference to the said election, the court may order the whole or 
part of the costs to be paid by the borough (a) ; and 

(b) If it appears to the court that any person or persons is or are proved, 
whether by providing money or otherwise, to have been extensively 
engaged in corrupt practices, or to have encouraged or promoted 
extensive corrupt practices in reference to such election, the court 
may, after giving such person or persons an opportunity of being 
beard by counsel or solicitor and of examining and cross-examining 
witnesses to show cause why the order should not be made, order 
the whole or part of the costs to be paid by that person, or those 
persons or any of them (6), and may order that if the costs cannot 
be recovered from one or more of such persons they shall be paid 
by some other of such persons or by either of the parties to the 
petition. 

(2) Where any person appears to the court to have been guilty of the 
offence of a corrupt or illegal practice, the court may, after giving such 
person an opportunity of making a statement to show why the order should 
not be made, order the whole or any part of the costs of or incidental to any 
proceeding before the court in relation to the said offence or to the said 
person to be paid by the said person to such person or persons as the court 
may direct (h). 

(3) The rules and regulations of the Supreme Couii} of Judicature with 
respect to costs to be allowed in actions, causes, and matters in the High 
Court shall in principle and so far as practicable apply to the costs of petition 

and other proceedings under Part Four of the Municipal Corporations Act, 45 & 45 viefc. 
1882, and this Act, and the taxing officer shall not allow any costs, charges, ^ 
or expenses on a higher scale than would be allowed in any action, cause or 
matter in the High Court on the higher scale, as between solicitor and client. 

(a) Or urban district council or rural district conndL 

(b) As to the recovery of these costs, see s, 32, posi, p. 4688. 

MlSCELLASnOUS. 

30. Subject to the other provisions of this Act, the procedure for the General pwi- 
prosecution of a corrupt or illegal practice or any iUegal payment, employ- 
ment, or hiring committed in reference to a municipal election, and the onto 
removal of any incapacity incurred by reason of a conviction or report ^ 
relating to any such offence, and the duties of the Director of Public Prosecu- 
tioDS in relation to any such offence, and all other proceedings in relation 
thereto (including the grant to a witness of a certificate of indemnity), shall 
he the same as if such offence had been committed in. reference to a parlia- 
mentary election ; and sections forty-five and forty-six and sections fifty to 
fifty-seven (both inclusive), and sec» ions fifty-nine and sixty of the Corrupt 
and Illegal Practices Prevention Act, 1883, shall apply accordingly (a) as 4d & 47 Vtet 
if they were re-enacted in this Act with the necessary modifications, and ^ 
with the following additions : 

(a) Where the Director of Public Prosecutions considers that the circum- 
stances of any case require him to institute a prosecution before any 
court other than an election court for any offence other than a 
corrupt practice committed in reference to a mumcipaJl election in 
any borough (b), he may, by himself or his assistant, institute such 
prosecution before any court of summary junsdictym in the county 
in which the said borough is situate or to which it adjoins, and the 
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offence shall be deemed for all purposes to have been committed 
vsdthin the jurisdiction of such court ; and 

(b) General rules for the purposes of Part Four of the Municipal Corpora- 

tions Act, 1882, shall be made by the same authority as rules of 
court under the said sections (c) ; and 

(c} The giving or refusal to give a certificate of indemnity to a witness 
by the election court shall be final and conclusive. 

(а) Therefore, where a private prosecutor prefers an indictment obarging the com- 
mission of a corrupt practice the defendant, if acquitted, is entitled to recover from the 
prosecutor the costs sustained by reason of the indictment {B. v. Laiu^ [1900] 1 Q. B. 605 ; 
20 Digest 189, 1647). 

(б) See s. 36, posf, p. 4689. 

(c) That is, by the same authority by whom rules of court for procedure and practice 
in the Supreme Court of Judicature can be made. See the Corrupt and Illegal Practices 
Prevention Act, 1883, s. 56 (7 Halabury’s Statutes 497). 

31. If a person in consequence of conviction or of the report of an election 
court under this Act becomes not capable of being elected to or sitting in the 
House of Commons, or of being elected to or holding any public or judicial 
ofi&ce (a), and such person, at the date of the said conviction or report, has 
been so elected or holds any such office, then his seat or office, as the case 
may he, shall be vacated as from that date. 

(a) See s. 2, note (6), awte, p. 4671. 

32. — (1) Where any costs of a petition are, under an order of a municipal 
election court, to be paid by a borough, such costs shall be paid out of the 
borough fund or borough rate (d). 

(2) Where any costs or other sums are, under the order of an election 
conrt or otherwise under this Act, to he paid by any person, those costs 
shall be a simple contract debt due from such person to the person or persons 
to whom they are to be paid, and if payable to the Treasury shall be a debt 
to her Majesty, and in either case may be recovered accordingly, 

(a) The general rate fund and general rate are substituted for the borough fund and 
borough rate by the R. and V. Act, 1925, ante, p. 2113. . The expenses of the urban district 
council or of the rural district council, are now payable out of the general rate (L. G. A., 
1933, ss. 188, 191, ante, pp. 1015, 1019). 

33. Where any summons, notice, or document is required to be served 
on any person with reference to any proceeding respecting a municipal 
election in any borough or ward of a borough (a), whether for the purpose 
of causing him to appear before the High Court or any election court, or 
otherwise, or for the purpose of giving him an opportunity of making a state- 
ment, or showing cause, or being heard by himself, before any such court 
for any purpose of this Act, such summons, notice, or document may be served 
either by delivering the same to such person, or by leaving the same at, or 
sending the same by post by a registered letter to, his last known place of 
abode in the said borough, or, if the proceeding is before any court, in such 
other manner as the court may direct, and in proving such service by post 
it shall he sufficient to prove that the letter was prepaid, properly addressed 
and registered with the post office. 

{a) See s. 4, note (5), ajUe, p, 4673. 

34. In this Act expressions have the same meaning as in the Municipil 
Corporations Act, 1882, and in the Corrupt and Illegal Practices Prevention 
Act, 1883 ; except that the words “borough,” “election petition,” “election 
court,” and “ candidate,” shall, unless the context otherwise requires, have the 
meaning given by the Municipal Corporations Act, 1882 ; and not the meaning 
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given by the Corrupt and Illegal Practices Prevention Act, 1883 ; and except Section 34. 

that “election” shall, unless the context otherwise requires, mean a muni- 

cipal election. Viet. 

For the purposes of this Act the number of electors shall be taken according 
to the enumeration of the electors in the burgess roll (a\ 

(a) That is, in relation to an election of urban or rural district councillors, the register 
of local government electors. See ante, pp. 2538, 2558, for the relevant Rules. 


35. [Applimtion to City of London of Act and of Part IV. of Municipal 
Corporations Act, 1882.] 


Application op Act to other Elections. 


36. — (1) [Repealed {except as to London) hy the L. G. A., 1933, s. 307, Sched. AppUcationof 
JL, Pt. IV., emte, pp. 1194, 1283.] * 


46 Viet. c. 50, to 
other elections 


(2) The judges for the time being on the rota for the trial of parliamentary 
election petitions, or any two of those judges, may annually appoint as many 
barristers, not exceeding five, as they may think necessary to be commissioners 
for the trial of election petitions under Part Four of the Municipal Corpora- 
tions Act, 1882, and this Act, and shall from time to time assign the petitions 
(whether relating to a municipal election or to any other election to which this 
Act extends) to be tried byeaoh commissioner. 


37. The provisions of this Act which prohibit the payment of any sum, Exemption 
and the incurring of any expense by or on behalf of a candidate at an election, 
on account of, or in respect of, the conduct or management of the election, expenses, 
and those which relate to the time for sending in and paying claims, and those 
which relate to the maximum amount of election expenses, or the return 
or declaration respecting election expenses, shall not apply to any of the 
elections mentioned in the First Schedule to this Act (a). 

(a) The First Schedule has been repealed (see infra). By s. 48 (3) of the L. G. A, 

1894, since repealed, this section was applied to every tiection regtdat^ by rules fi»med 
under that Act as if the election were an election mentioned in the First Schedule to this 
Act. And by the Election Orders made under that Act, this section was to be read as if 
a reference to an election of urban or rural district coTtnciflors respectively was rabstituted 
for a reference to any of the elections mentioned in the First Schedule to the Act. The 
result was that this exemption fiom provisions as to maximum expenses, etc., applied to 
elections of rural district councillors and of urban district councillors for districts not 
being boroughs. In view of the provisions of s. 38 of the Interpretation Act, 1889, ante, 
p. this position continues. 


Ebpbal. 

38. [Repeal of Acts] (a). 

{a) Repealed with the Second Schedule by the S. L. R. A., 1898 (18 Halsbury’s Statutes 
1173). 

39. [Commencement of Act, Octoher 1st, 1884] (a). 

(a) Repealed with the Second Schedule by the S. L. R. A, 1898 (18 Halsbury’s Statutes 
1173). 


Extent op Act. 


40. This Act shall nofe extend to Scotland or Ireland. 

41. [Duration of Act] (a). 

{a) Repealed by the S. L- R. A, 1898 (18 Hakbury’s Statutes 1173). This Act was 
made permanent by s. 35, Representation of Feoj^ Act, 1918, ante, p. 5175. 


Actuo^to 
extend to Scot* 
kmdcrlieiaaA, 
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SOHEDULEiS. 

SeoUonSS. FIKST SCHEDULE. 

Elections to which this Act extends (a). 

(a) This Schedule was repealed by the L. G. A., 1933, s. 307, Sched. XI. , Pt. IV., ante, 
pp. 1194, 1283 ; see now ibid., ss. 40 (2), 54 (2), ante, pp. 775, 786, and the Rides, arde, 
pp. 2538, 2558. • 

* * * * * * 


Schedules. 


Section 2, THIRD SCHEDULE. 

Paet I. 

JEhicbctmenis defining Corrupt Practices — Enactments defining the Ofience of Bribery. 

The Corrupt Practices Prevention Act, 1854, ss. 2, 3. 

Bribery defined. S. 2. The following persons shall be deemed guilty of bribery, and shall be punish- 
able accordingly (a) : 

(1) Every person who shall, directly or indirectly, by himself or by any other 

person on his behalf, give, lend, or agree to give or lend, or shall offer, 
promise, or promise to procure or endeavour to procure, any money or valuable 
consideration to or for any voter, or to or for any person on behalf of any 
voter, or to or for any other person, in order to induce any voter to vote or 
refrain from voting, or shall corruptly do any such act as aforesaid on account 
of such voter having voted or refrained from voting at any election. 

(2) Every person who shall, directly or indirectly, by himself or by any other 

person on his behalf, give or procure, or agree to give or procure, or offer, 
promise, or promise to procure or endeavour to procure, any ofBce, place, or 
employment to or for any voter, or to or for any person on behalf of any 
voter, or to or for any other person, in order to induce such voter to vote or 
refrain from voting, or shall corruptly do any such act as aforesaid on account 
of any voter having voted or refrained from voting at any election. 

(3) Every person who shall, directly or indirectly, by himself or by any other 

person on his behalf, make any such gift, loan, offer, promise, procurement, 
or ^eement as aforesdd, to or for any person, in order to induce such 
person to procure or endeavour to procure the return of any person to serve 
in Parliameni^ or the vote of any voter at any election. 

(4) Every person who shall, upon or in consequence of any such gift, loan, offer, 

promise, procurement, or agreement, procure, or engage, promise, or endeavour 
to procure the return of any person to serve in Parliament, or the vote of any 
voter at any election. 

(5) Every person who shall advaaace or pay, or cause to be paid, any money to or 

to the use of any other person with the intent that such money, or any part 
thereof, shall be expended in bribery at any election, or who shall knowingly 
pay or cause to be paid any money to any person in discharge or repayment 
of any money wholly or in part expended in bribery at any election : Provided 
always, that the aforesaid enactment shall not extend or be construed to 
extend to any money paid or agreed to be paid for on account of any legal 
expenses bon^ fide incurred at or concerning any election. 

(a) It is beyond the scope of the present Work to enter into a detailed discussion of 
the i»w relating to bribery and other corrupt practices. For mformation on this subject 
the reader is referred to works on the law of elections. One or two decisions may, how- 
ever, he mentioned. 

As to corrupt emplojrment, see Harding v. Stakes (1836), 1 M. & W. 354; (1837), 2 
M. & W. 233 ; 20 Digest 129, lOSO ; giving money after election, U. v. Thwaites (1853), 
1 EL & Bl. 704 ; 22 L. J. Q. B. 238 ; 20 Digest 129, lOSl. 

Y. canvassed M., a voter at a municipal election, for his party, and on M. expressing 
an intention not to vote, told M. he would he remunerated for loss of time : — Held, liiat 
tins was bribery (Simpson v. Yemd (1869), L. R. 4 Q. B. 626 ; 33 J. P. 677 ; 20 Digest 
129, Z032). 

“In order to make the payment of a rate for the purpose of enabling voters to be regis- 
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tered affect the election, you must prove that it was done corruptly ; that it was done Note tO 
thereby to influence their votes, which in my judgment means to induce them to vote for Sched. Ill* 

the person on whose behalf the payment was made ” : per Mabtcs, B., in GJidtenJinm “ 

Case, Gardner v. SamueUon (1869), 1 O’M. & H. 62; 20 Digest 164, 1364. In order to 
make a third party responsible for the payment of a rate, it must be proved that he gave 
authority to the person to do the act. The common law rules of agency, therefore, and 
not those of election law, apply to this case ( Wigan Case (1869), 1 O’M. &"H. 188 ; Ward’s 
Practice at Elections, p. 158 ; 20 Digest 63, 418). 

A single case of bribery by an agent avoids an election (IsorwicTi Case. BirJcbeck v. 

Bullard (1886), 54 L. T. 625 ; 20 Digest 87, 671). 

To offer a voter his travelling expenses if he will come and vote for a particular candi- 
date is bribery [Ipswich Case> Packard v. CoUings (1886), 54 L. T. 619 ; 20 Digest 78, 573). 

In an indictment for bribery where the date of the offence, that is of the offer of the 
bribe, is given in the indictment, the date of the election need not also be alleged, and 
even if necessary might be inserted by way of amendment (E. v. Yeoman (1905), 20 
T. L. R. 266). 

S. 3. The following persons shall also be deemed guilty of bribery, and shall be Bribery 
punishable accordingly : 

(1) Every voter who shall, before or during any election, directly or indirectly, by 

himself or by any other person on his behalf, receive, agree, or contract for 
any money, gift, loan, or valuable consideration, office, place, or employment, 
for himself or for any other person, for voting or agreeing to vote, or from 
refraining or agreeing to refrain from voting at any election. 

(2) Every person who shall, after any election, directly or indirectly, by himself or 

by any other person on his behalf, receive any money or valuable considera- 
tion on account of any person having voted or refrained from voting, or 
having induced any other person to vote or refrain from voting at any 
election. 

The Representation of the People Act, 1867, s. 49 (7 Halsbury’s Statutes 405). 

S. 49. Any person, either directly or indirectly, corruptly paying any rate on behalf Corrupt pay- 
gf any ratepayer f >r the purpose of enabling him to be re^stered as a voter, thereby to 
influence his vote at the future election, and any candidate or other person, either 
directly or indirectly, paying any rate on behalf of any voter for the purpose of 
inducing him to vote or refrain from voting, shall be guilty of bribery, and be punish- 
able accordingly ; and any person on whose behalf and with whose privity any such 
payment as in this section is mentioned is made, shall also be guilty of bribery, and 
punishable accordingly (a). 

(a) See the preceding note, 

Enactment defining the Offence -of Fersonation, 

The Ballot Act, 1872, s. 24. 

S. 24. A person shall, for all purposes of the laws relating to parliamentary and 
municipal elections, be deemed to be guilty of the offence of personation who, at an 
election for a county or borough, or at a municipal election, applies for a ballot paper 
in the name of some other person, whether that name be that of a person living or dead, 
or of a fictitions person, or who, having voted once at any such election, applies at the 
same election for a ballot paper in bis own name (a). 

(a) H. obtained a voting paper signed by B., who was entitled to vote in an elecMon 
of councillors, and gave it to F., re(juesting F. to go with it to the poll and vote for two 
candidates, and stating that F. would run no risk in doing so. F. went and handed in 
the paper, but on being questioned admitted that he was not B., and the vote was not 
rec^ved : — Eeldy that H. was properly convicted under Municipal Corporations Act, 1859, 
s. 9, of inducing F. to personate a voter. Held, further, that it was sufficient for the 
conviction to state that H. induced F. to personate B., and that it need not set out the 
details of the process by which F. carried out the personation {E, v. Hague (1864), 4 B. & S. 

715 ; sub nom. Hague v. Brown, 28 J. P. 231 ; 20 Digest 188, 1642)^ 

If a mfl.-n applies to the presiding officer for a ballot paper in a name other than his name 
of origin, or in the name by which he is generally known, but in a name which appears 
on the register, and which was inserted by the overseers in the belief that it was the 
name of the applicant, and for the purpose of putting him on the register, he is entitled 
to vote, and is not a person who ** applies for a ballot pa^^r in the name of some other 
person, whether that name be that of a person living or dead, or of a fictitious person ” 

{B. V. Fox (1887), 16 Cox, C. C. 166 ; 20 Digest 98, 773), 
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Scll6d« III, In. order to sustain a conviction for personation it is not necessary to state in the indict- 

ment, or to prove at the trial, that the presiding officer at the booth where the ofience 

was committed was duly appointed. Semble, the appointment of a presiding officer need 
not be in writing {B, v. Garvey (1887), 16 Cox, C. C. 252 (C. 0. R. Ir. ; 20 Digest 188, d)). 

Enactments defining the Offences of Treating and Undue Infiuence, 

The Corrupt and Illegal Practices Prevention Act, 1883,>ss. 1, 2. 

What is treat* S. 1. Any person who corruptly by 'iiim-?elf or by any other person, either before, 
during, or after an election, directly or indirectly gives or provides, or pays wholly or 
in part the expense of giving or providing any meat, drink, entertainment, or provision 
to or for any person for the purpose of corruptly influencing that person or any other 
person to give or refrain from giving his vote at the election, or on account of such 
person or any other person having voted or refrained from voting, or being about to 
vote or refrain from voting at such election, shall be guilty of treating. 

And every elector who corruptly accepts or takes any such meat,:drink, entertain- 
ment or provision, shall also be guilty of treating (o). 

(a) Treating is not the entertainment of equals by equals, but of an inferior by a 
superior, with the object of securing the good^^ of the inferior {Norwich Case, Birhbech 
V. BiiUard (1886), 54 L. T. 625 ; 20 Digest 87, 671), Giving a school feast was held not 
to he treating in the Aylesbury Case (1886), 4 0*M. & H. 59 ; 20 Digest 52, 344, It must 
he proved that the voter got his refreshment on account of his having polled or being 
about to poll (per MAyrisTY, J., in Hargreaves v. Simpson (1879), 4 Q. B. D. 403 ; 43 J. P. 
767; 20 Digest 129, 

What is undue S. 2. Every person who shall directly or indirectly, by himself or by any other 
influence. person on his behalf, make use of or threaten to make use of any force, violence, or 
restraint, or inflict or threaten to inflict, by himself or by any other person, any 
temporal or spiritual injury, damage, harm, or loss upon or against any person in order 
to induce or compel such person to vote or refrain from voting, or on account of such 
person having voted or refrained from voting at any electioo, or who shall by abduction, 
duress, or any fraudulent device or contrivance impede or prevent the free exercise of 
the franchise of any elector, or shall thereby compel, induce, or prevail upon any 
elector either to give or to refrain from giving his vote at any election, shall he guilty 
of undue influence. 

Enactment defining the Offences of Bribery, Treating^ Undue Influence, 
and Personation. 

The Municipal Corporations Act, 1882, s. 77. 

Definitions. S. 77. “Bribery,” “treating,” “undue influence,” and “personation” include 
respectively anything done before, at, after, or with respect to a municipal election, 
which, if done before, at, after, or with respect to a parliamentary election, would 
make the person doing the same liable to any penalty, punishment, or disqualification 
f(Sr bribery, treating, undue influence, or personation, as the case may he, under any Act 
for the time being in force with rfespect to parliamentary elections. 

Section 23. Pabt IL 

Enactments relaling to BisguaMfication of Electors. 

The Corrupt and Illegal Practices Prevention Act, 1883, ss, 37, 38. 

S. 37. Every person who, in consequence of conviction or of the report of any 
election court or election commissioners under this Act, or under the Corrupt Practices 
(Municipal Elections) Act, 1872, or under Part IV. of the Municipal Corporations Act, 
1882, or under any other Act for the time being in force relating to comipt practices 
at any election for any public office, has become incapable of voting at any election, 
whether a parliamentary election or an election to any public office, is prohibited from 
voting at any such election, and his vote shall be void. 

Hearing of S. 38. — (1) Before a person, not being a party to an election petition nor a candidate 
p^on on behalf of whom the seat is claimed by an election petition, is reported by an election 

gniityo?^^^ court , . . to have been guilty, at an election, of any corrupt or illegal practice, the 

abrupt or court . . . shall cause notice to be given to such person, and if he appears in pursuance 

of the notice, shall give him an opportunity of being heard by himself and of calhng 
ef person re- evidence in his defence to show why he should not be so reported (d). 

W^sailty. ^ ^ . 


Prohibition of 
disaaalified 
persons from 
voting. 

36 & 36 Viet, 
c. 60. 

46<ft46Vlct. 
c. 60. 



47 & 48 ViCT. C. 70. 

(5) Every person who, alter the commencement of this Act, is reported by any 
election court ... to have been gmlty of any corrupt or illegal practice at an election, 
shall, whether he obtained a certificate of indemnity or not, be subject to the same 
incapacity as he would be subject to if he had at the date of such election been 
convicted of the offence of which he is reported to have been guilty. . . . 

(6) Where a person who is a justice of the peace is reported by any election court 
. : . to have been guilty of any corrupt practice in reference to any election, whether 
he has obtained a certificate of indemnity or not, it shall be the duty of the Director 
of Public Prosecutions to report the case to the Lord High Chancellor of Great Britain, 
with such evidence as may have been given of such corrupt practice, and where any 
such person acts as a justice of the peace by virtue of his being or having been mayor 
of a borough, the Lord High Chancellor shall have the same power to remove such 
person from being a justice of the peace as if be was named in a commission of the 
peace. 

(7) Where a person who is a barrister or a solicitor, or who belongs to any profession 
the admission to which is regulated by law, is reported by any election court ... to 
have been guilty of any corrupt practice in reference to an election, whether such 
fserson has obtained a certificate of indemnity or not, it shall be the duty of the Director 
of Public Prosecutions to bring the matter before the Inn of Court, High Court, or 
tribunal having power to take cognizance of any misconduct of such person in his pro- 
fession, and such Inn of Court, High Court, or tribunal may deal with such person in 
like manner as if such corrupt practice were misconduct by such person in his 
profession. 

(8) With respect to a person holding a licence or certificate under the Licensing 
Acts (in this section referred to as a licensed person) the following provisions shall 
have effect : 

(a) If it appears to the court by which any licensed person is convicted of the 
offence of bribery or treating that such offence was committed on his licensed 
premises, the court shall direct such conviction to he entered in the proper 
register of licences : 

(h) If it appears to an election court . . . that a licensed person has knowingly 
suffered any bribery or treating in reference to any election to take place upon 
his licensed premises, such court . . . (subject to the provisions or this Act 
as to a person having an opportunity of being heard by himself and producing 
evidence before being reported) shall report the same: and, whether such 
person obtained a certificate of indemnity or not, it shall be the duty of the 
Director of Public Prosecutions to bring such report before the licensing 
justices from whom or on whose certificate the licensed person obtained his 
licence, and such licensing justices shall cause such report to be entered in the 
proper register of licences : 

(c) Where an entry is made in the register of licences of any such conviction of or 
report respecting any licensed person as above in this section mentioned, it 
shall be taken into consideration by the licensing justices in determ ini ng 
whether they will or will not grant to such person the renewal of his licence 
or certificate, and may be a ground, if the justices think fit, for refusing such 
renewaL 

(a) This section excludes the right of a person charged with any «>rrupt or ill^al 
practice at a municipal election to be heaiff by his counsel or solicitor (jB, v. MaiKKi 
Jones (1889), 23 Q. B. D. 29 ; 53 J. P. 739 ; 20 Digest 187, 162$), But such a person 
must have an opportunity of being heard at least by himself (B. v. Mansd •Towes (1894), 
10 T. L. R. 515). l/^ere after the trial of a municipal elecMon petition the commissioner 
hftn report^ persons as having been guilty of oorrujrf^ practices, the Hi^ Court has no 
jurisdictiorL to set aside or ammid his report on the ground that the notice prescribed by 
this section was not given to the persons reports {Preece v. Hording (1889), 24 Q. B. D. 
110 ; 20 Digest 187, 1624 ; Be Wigan Municipal Case, Ex parU Johnson (1894), 38 SoL J. 
386). 
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Sehed. IV. 


FOURTH SCHEDULE. 


Section 21. 


Foem of Declaeation by Candidate as to Expenses. 


I, , having been a candidate at the election of councillor for the borough 

[or ward] of , on the day of [and my agents do hereby 

solemnly and sincerely declare that I have paid ] for my expenses at the said 

election, and that, except as aforesaid, I have not, and to the best of my knowledge and 
belief, no person, nor any club, society, or association, has on my behalf, made any 
payment, or given, promised, or offered any reward, office, employment, or valuable 
consideration, or incurred any liability on account of or in respect of the conduct or 
management of the said election. 

And I further solemnly and sincerely declare that, except as aforesaid, no money, 
security, or equivalent for money, has to my knowledge or belief been paid, advanced, 
given, or deposited by anyone to or in the hands of myself, or any other person, for the 
purpose of defraying any expenses incurred on my behalf on account of or in respect 
of the conduct or management of the said election. 

And I further solemnly and sincerely declare that I will not at any future time make 
or be a party to the making or giving of any payment, reward, office, employment, or 
valuable consideration for the purpose of defraying any such expenses as last mentioned, 
or provide or be a party to the providing of any money, security, or equivalent for 
money for the purpose of defraying any such expenses. 

Signature of declarant G, Z), 

Signed and declared by the above-named declarant on the day of 

before me. 

(Signed) E, F. 

Justice of the Peace for 


THE DISUSED BUEIAL GKOUNDS ACT, 1884. 

(47 & 48 VicT. c. 72) (a). 

An Act for preventing the erection of Buildings on Disused Burial Grounds, 

[14th August, 1884.J 

Short title. 1 * This Act may he cited as the Disused Burial Grounds Act, 1884. 

{a) The preamble to this Act, reciting Burial Act, 1852, and Burial Act, 1853 (2 Hals- 
bury’s Statutes 190, 210), and a few words in s. 3, are repealed by the S. L. R. A., 1898 
(18 Halsbury’s Statutes 1173). 

Interpretation 2 . In this Act a “ disused burial ground ” shall mean a burial ground in 
clause. respect of which an Order in Council has been made for the discontinuance 

of burials therein in pursuance of the provisions of the said recited Acts (a). 

(a) For the definition of a burial ground as used in this Act, see the Open Spaces Act, 
1887, s. 4, post, p. 4699, which section is to that extent not repealed by the Open Spaces 
Act, 1906, post, p, 5016. That definition includes land “ set apart for the purposes of 
interment,” even though it has been so set apart in contravention of an Order in Council 
made under s. 1 of the Burial Act, 1853 (2 Halshury*s Statutes 210), and consequently 
can never be lawfully used for the purposes of interment {Me Bosworth and Ghaves&nd 
Corporation, [1905] 2 K. B. 426 ; 69 J. P. 337 ; 7 Digest 540, 204 ; following Ward v, 
Portsmouth Corporation, [1898] 2 Ch. 191 ; 62 J. P. 820 ; 7 Digest 540, 203). These cases 
were discussed in NichoU v. Llantuoit Major Parish Council, [1924] 2 Ch. 214 ; 131 L. T, 
634 ; Digest Supp., and doubt was expressed by Tomlin, J., as to the con-ectness of the 
decisions. In the last-mentioned case it was held that land acquired for use as a burial 
ground but found unsuitable for the purpose and never used for interment was not a 
“ disused bunal ground.” The case of NichoU v. Llantivit Major Parish Council was 
distinguished and the earlier cases followed in London C. G. v. Chremwich Oorporaiion, 
[1929] 1 Ch. 305 ; 93 J. P, 123 ; Digest Supp. See note (5), post, p. 4699, s. 143 (4) of 
the Housing Act, 1936, anU, p. 1742, and Sched. III., Pt. £[., para. 4 (iv) of the Town 
und Country Planning Act, 1932, ante, p. 1997. 
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3, It shall not be lawful to erect any buildings upon any disused burial Section 3* 

ground, except for the purpose of enlarging a church, chapel, meeting-house, 

or other places of worship (a). 

disused 

(cl) a. agreed to-seli to B. a chapel and adjoining ground, in which human remains were grounds, except 
interred. Both A. and B. knew of the interments, and also that B, intended to use the f^^^dargement, 
ground for building. After the contract Was entered into, and before completion, the 
above Act was passed, rendering building on “ disused burial grounds ” illegal It was 
admitted that the land sold was a disused burial ground within the meaning of the Act : — 
ffeld, that B. was, nevertheless, bound to complete his contract (BoleswortJiY. Davis (1886), 

3 T. L. R* 214 ; 7 Digest 555, 318). A perpetual injunction was granted against a vestry 
for erecting a band stand on a disused burial ground which had been thrown open to the 
public as an open space {Att.-Gen. v. St. Pancras Fesiry (1893), 58 J. P. 22 ; 7 Digest 555, 

316). And see In re Ecclesiastical Commissioners and New City of London Brewery Co.^s 
Contract, [1895] 1 Ch. 702 ; 7 Digest 552, 293. The erection of a screen by a local authority 
for the purpose of preventing an adjoining landowner, who had built on his land houses 
overlooking a disused churchyard, from acquiring any right of light, is not a building 
under this section and cannot be restrained by injunction {Paidin^on Corporation v. 

Att.-Gen., [1906] A. C. 1 ; 70 J. P. 41 ; 7 Digest 553, 300). 

A faculty was refused for the construction of an underground electricity transformer in 
a “ disused burial ground ” on the groimd that it was within the prohibition in s. 3 in the 
text (St. Nicholas Aeons (Pector and Churchwardens) v. L. C. C*., [1928] A. C. 469 ; 92 
J. P. 185 ; Digest Supp.). Where an application was made for a faculty to authorise, 
under the Open Spaces Act, 1906, post, p. 6016, the conversion of a disused burial ground 
into an open space and its laying out for such purpose including the erection of urinals 
and a toolshed, the urinals were excluded from the grant of the faculty as “ buildings,” 
but the toolshed was held not to be a building ” within the Acts (Bermondsey B. C. v. 

Mortimer, [1926] P. 87 ; Digest Supp.). 

So far as this section relates to churches it only permits buildings to he erected which 
are in physical communication with the church and enlarge it for the main and primary 
purpose of rehgious worship. It would not therefore permit the erection of a separate 
building to be used as a vestry hall and for Sunday schools and other parochial purposes 
(London C. C. v. Dundas, [1904] P. 1 ; 7 Digest 554, 316). 


4, ITothing in this Act shall prevent the erection of any building on a Savings for 

disused burial ground for which a faculty has been obtained before the 
passing of this Act. sectioned. 

5, Nothing in this Act contained shall apply to any burial ground which 

has been sold or disposed of under the authority of any Act of Parliament (a), byAct of 

Failiainent* 

(a) This section applies to dispositions made after the Act (In re Ecclesiastical Gom^ 
missioners and Neto City of London Brewery Co.^s Contract, [1895] 1 Ch. 702 ; 7 D%est 
552, 293 ; Att.^Gen. v. London Parochial Charities Trustees, [1896] 1 Ch. 541 ; 7 Digest 
552, 298). Under s. 24 of the Burial Act, 1857 (2 Halsbury’s Statutes 235), power to let 
and sell the unconsecrated parts of disused burial grounds was given to the trustees thereof, 
the proceeds to be applied in discharge of incumbrances and the balance for the benefit of 
the parish as the vestry should direct. For a decision as to the present right to direct 
the application of the proceeds in such a case, see Si. Gage's, Hanover Square (Bector and 
ChiTchwardens) v. Westminster Corporation, [1910] A. C. 225 ; 74 J. P. 1^ ; 7 Digest 551, 

287. The trustees of a disused chapel and burial ground had applied to the Charity 
Commissioners for their sanction to the sale of the premises as a building site. It was 
held that such a sale by order of the Ck)rninissioners would not be a “ sale or dispe^tion 
under the authority of any Act of Parliament within the meaning of this section {In re 
Howard Street Congregalioncd Chapel, Sheffield, [1913] 2 Ch. 6^ ; 7 Digest 552, 296). A 
sale of a disused burial ground by the Admiralty under their general powers of sale of 
surplus lands under the Adiniralty Lands and Works Act, 1864 (3 Halsbuiy’s Statutes 370), 
is not a sale under the authority of an Act of Parliament within this section (London 0. €, 

V, Gremvjich Corporation, [1929] 1 Ch. 305 ; 93 J. P. 123 ; Digest Supp.). 
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The Quarry (Fencing) Act, 1887. 


THE LOOA.L LOANS SINKING FUNDS ACT, 1885. 

(48 & 49 Vicr. 30) (o). 

An Act to amend the Local Loans Act, 1875, as regards the JEstahlishment of a 
SinMng Fund. [22nd July, 1885.] 

Short title. 1. This Act may be cited for all purposes as the Local Loans Sinking 
Funds Act, 1885. 

(a) This Act amends the Local Loans Act, 1875, ante, p. 4530. Section 13 of that Act, 
ante, p. 4535, which provides for the discharge of loans, enacts that snch discharge shall 
he secured by one or more of certain prescribed methods. Of these methods one relates 
to a sinking fund, and is in these words : “ Where a sinking fund is 'prescribed, hut 'not 
otherwise [such discharge shall be secured], by the establishment of a sinking fund, and 
the application thereof in manner in this Act mentioned.” The amending Act in eSect 
repeals the words printed in italics, and enables a loan to be discharged by means of a 
sinking fund, although it has not been prescribed by the special Act authorising the 
loan. The preamble to this Act and s. 3 are repealed by the S. L. R. A., 1898 ( 18 Halsbuiy’s 
Statutes 1173). Reference should be made to s. 198 (2) of the L. G. A., 1933, ante, p. 1034, 
for the power given to suspend sinking-fund payments in case of money borrowed for 
revenue producing works. 

Limits of Act. 2. This Act shall not extend to Scotland or Ireland. 

3, \Co7nmencement of Act ^ Sejgtemher Ist, 1885.] 

Discharge of 4. Notwithstanding anything contained in the Local Loans Act, 1875, 
sinking ©very loan borrowed in manner provided by that Act may be discharged by 
38 & 39 Tict. establishment of a sinking fund as therein mentioned, notwithstanding 
C.83. ’ that a sinking fund may not have been prescribed by the special Act 

authorising the loan. 

THE QUAEEY (FENCING) ACT, 1887. 

(50 & 51 Yict. c. 19.) 

An Act to jprovide for the Fencing of Quarries, [19th July, 1887.] 

Short title. 1. This Act may be cited as the Quarry (Fencing) Act, 1887. 

2. [Commencement of Act ^ January Ist, 1888.] 

Where any quarry dangerous to the public is in open or uninclosed land, 
within fifty yards of a highway or place of public resort dedicated to the 
public, and is not separated therefrom by a secure and sufiScient fence, it shall 
be kept reasonably fenced for the prevention of accidents, and unless so kept 
shall be deemed to be a nuisance liable to be dealt with summarily in manner 
provided by the Public Health Act, 1875 (a). 

{a) An unfenced quarry which is within this section is, therefore, a nuisance within 
the meaning of the former s. 91 of the P. H. A., 1875 (13 Halsbuiy’s Statutes 661), now 
s. 92 of the Act of 1936, ante, p. 293. Proceedings may consequently be taken against 
the owner or occupier under that and the succeeding sections. Notice must be given to 
the owner or occupier under s. 93, ante, p. 300, requiring the nuisance to be abated by the 
erection of a proper fence. If the notice is disregarded complaint may be made to 
justices under s. 94, ante, p. 307, and the local authority may themWves abate the nuisance 
and recover the expenses tmder ss. 95 (2), 96, ante, pp. 314, 315. But members of a 
district council are not liable to a charge of manslaughter in case anyone is killed by falling 
into an unfeneed quarry merely because that council have omitted to exercise their powers 
under the above-mentioned enactments {B, v. Clerk of Oxford Circuit, [1897] 

1 Q. B. 370 ; 61 J. P. 197 ; 13 Digest 249, 228), See also as to the common law obliga- 
tion on the possessor of a dangerous excavation by the side of the highway to keep it 
fenced off (AU.^Cm. v. jRoe, [1915] 1 Ch. 235 ; 79 J, P. 263 ; 7 Digest 285, 148), 


Fencing of 
qoaizies. 
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The Water Compaotes (Regulation oe Powers) Act, 1887. 

It should be noticed that this Act applies to quarries which are being worked as well Notd to 
as to those which have ceased to be worked. In this respect it difiers from the some- Section 3. 

what similar provisions of the Coal Mines Act, 1911, post, p. 5120, and the Metalliferous 

Mines Regulation Act, 1872 (12 Halsbury’s Statutes 19). 

As to the repair and enclosing of dangerous places, and the fencing of lands adjoining 
streets, see ss. 30 and 31 of the P. H. A. Amendment A., 1907, post, pp. 5050 — 52. 

The plaintiff was in the occupation of the surface of a field, and the defendants were 
in the occupation of a quarry in the same field, which they had enlarged. Both held 
under the same landlord. The quarry was entirely unfenced. One of the plaintiff’s 
bullocks fell into the quarry and was kiUed :—Held, that the plaintiff was entitled to 
recover danaages from the defendants for the loss of the bullock (HaickenY, Shearer and 
Another, W. N. (1887) 89 ; 56 L. J. Q. B. 284 ; 7 Digest 288, 

A proprietor is under no obligation to fence a disused quarry on his property which is 
at a distance of upwards 150 yards from the nearest point of the public road. A person 
on a dark night left the public road, and was found in the morning in a dying state at 
the bottom of the face of a disused quarry, eighteen feet in height. The quarry was 
more than 150 yards from the nearest point of the public road. A path, which had 
served as an access to the quarry when it was in use eight years before, left the public 
road about 200 yards from tbe quarry, and continued towards the quarry, which was 
overgrown with long grass and willows. Tbe path was occasionally used by inhabitants 
of the district, but, against the remonstrances of the proprietor and his tenant, passed 
within six yards of the edge of the quarry face. The person who had fallen in was a 
stranger in the district, and was unable to give any account of how he had reached the 
spot where he fell. In an action for damages against the proprietor by the representa- 
tives of the deceased, a jury found for pursuers. A new trial was granted on the 
ground that the evidence disclosed no fault on the part of tbe defender {Prentices v. 

Assets Co., Ltd. (1890), 17 Ct. of Sesa. Gas. (4th ser.) 484 ; 7 Digest 286, 167 ii). 

4. In this Act— interpretation. 

The term “ quarry ” includes every pit or opening made for the purpose 
of getting stone, slates, lime, chalk, clay, gravel, or sand, but not any 
natural opening. 

5. This Act shall not extend to Scotland and Ireland. Extent of Act. 

THE WATER COMPANIES (REGULATION OF POWERS) 

ACT, 1887. 

(50 & 51 VicT. c, 21.) 

An Act to limit the Powers of the Water Oomj^nies to cut off the Tenanfs Water 
Su^ly where the Bate is jpaid hy the Landlord. [8th August, 1887]. 

1 . This Act may be cited as The Water Companies (Regulation of Powers) Short title. 
Act, 1887.” 

2. TMs Act shall not extend to Scotland or Ireland. Extent of Act. 

3. This Act shall apply to every water company which is a trading company ^ 

supplying water for profit (a), and to whidi any of the provisions of the 
Waterworks Clauses Act, 184:7, have been or shall be made applicable by any 

special Act or Provisional Order confirmed by Parliament, and every such 
special Act or Provisional Order shall be deemed to be amended by this 
Act, and shall be construed accordingly (V). 

(а) See Metropditan Water Board v. BerUm, [1921] 1 Ch. 299. 

(б) From this section it appears that it does not apply to a local authority supplying 
water by virtue of the powers contained in the P. H. A, 1936, emie, p. 4, as such an 
authority is not a trading company supplying water for profit. The ftovisional Order 
here referred to is an Order obtained under the Gas and Water Works Facilities Act, 1870, 
cmte, p. 4264, and the Gas and Water Works Facilities Act, 1870, Amendment Act, 1873, 
ante, p. 4328. 
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Section 4. 4. Where the owner and not the occupier is liable by law (a) or by agree- 

ment with the water company to the payment of the water rate in respect of 

where dwelling-house or part of a dwelling-house occupied as a separate tenement 

the wa^rrateis no water company shall cut off the water supply for non-payment of the 
ow^er!^ water rate (Z>), but such water rate, without prejudice to the other remedies 

of the company for enforcing payment thereof from such owner (c), shall, 
together with interest thereon at the rate of five pounds per centum per 
annuDGt, computed from the expiration of one month from the time when the 
same has been claimed hy the company until receipt thereof by the company, 
be a charge on such dwelling-house in priority to^ all other charges affecting 
the premises (d) ; and (without prejudice to such charge) the amount may he 
recovered, with the costs incurred, from the owner or from the occupier for 
the time being in the same manner as water rates may by law be recovered (c) ; 
Provided always, that proceedings shall not be taken against the occupier 
until notice shall have been given to him or left at his dwelling-house to pay 
the amount due for water rate out of the rent then due or that may thereafter 
become due from him, and he shall have omitted so to pay such water rate ; 
and provided also, that no greater sum shall be recovered at any one time 
from any such occupier than the amount of rent owing by him, or which 
shall have accrued due from him since such notice shall have been given or 
left as aforesaid, and that every such occupier shall be entitled to deduct 
from the rent payable by him the sum so recovered from him or which he 
shall have paid on demand (e). 

(а) The owner of a house not exceeding £10 rent is liable to pay water rates by virtue 
of the Waterworks Clauses Act, 1847, s. 72, ante, p. 4199, but it should be noted that that 
section is not incorporated with the P. H. A., 1936 (see ante, pp. 368-9). The words “ is 
liable ” refer to a liability at the date when the water rate became due, and if there was 
at that date an occupier other than the owner, and the owner and not the occupier was 
liable for the payment of that rate, the section prohibits the water company from 
cutting off the supply for non-payment of the rate, even after the occupier has given up 
possession and the premises have become vacant {Metropolitan Water Board v. Bibbey, 
[1911] 2 K, B. 74 ; 75 J. P. 322 ; 43 Digest 1095, 2S4). 

(б) The power to cut off the supply of water for non-payment of water rate is given 
by Wateiworks Clauses Act, 1847, s. 74, ante, p. 4200. 

(e) These remedies are given by the Waterworks Clauses Act, 1847, s. 74, ante, p. 4200, 
and the Waterworks Gauses Act, 1863, s. 16, ante, p. 4259. The owner of a block of 
flats which were respectively of an annual value not exceeding £20 entered into an 
agreement with a water company for the supply of water to the flats by meter. The 
owner subsequently mortgaged the premises, and upon his getting into financial 
difficulties, the mortgagees appointed the defendant to act as receiver of the rents on 
their behalf. At the date of the defendant's appointment there were arrears owing to 
the plaintiffs (successors to the company) for water supplied to the flats • under the 
a^eement. OHAHUEiiL, J,, held that the defendant was not the owner of the premises 
within the meaning of this section and was not liable as such for the arrears existing at 
the time of his appointment {Metropolitan Water Board v. Brooks, [1910] 2 K. B. 134 ; 
74 J. P. 233). The Court of Appeal reversed the decision of OHANiniriE,' J., but not on 
this ground ([1911] 1 K. B. 289 ; 75 J. P. 41 ; 43 Digest 1087, 207). 

{d) See the notes to the corresponding provisions of s. 291 of the P. H. A., 1936, ante, 
p* 588. This charge wiU not, however, be a “ local land charge ” to be registered under 
s. 15 of the Land Charges Act, 1925, Vol. V., post. The words “ in priority to all other 
charges ” appear to be superfluous, as the charge under the Act would affect the property 
in the hands of a mortgagee. See Birmmgham Corporation v. Baker ( 1881), 17 Ch. D. 782 ; 
46 J. P. 52 ; 26 Digest 536, 2S57. 

{e) A landlord gave a tenant notice to quit, and on the tenant continuing to remain 
in possession gave notice to a water company to cut off the supply, which they did : — 
Hdd, that, as the cutting off had not been for non-payment of the water rate, the above 
Act ^d not apply {Chelsea Waterworks Co. v. PavZet (1888), 52 J. P. 724 ; 4 T. L. R, 239 ; 
43 Digest 1095, 253). 

The effect of the above section is, that a purchaser of the freehold of a dwelh'ng-house 
is liable to a personal action at the suit of the waterworks company to recover arrears 
of water rate which accrued due before the date of the purchase {East London Water- 
works Go. V. Kellerman, [1892] 2 Q. B. 72 ,* 56 J. P. 773 ; 43 Digest 1093, 242), 
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5. In the event of any such supply being cut off in contravention of this Section 5. 

Act, the company cutting off the same shall be liable to a penalty not exceeding 

five pounds for each day during which the water shall remain cut off, which offof 
penalty shall be recoverable summarily from the company by, and shall be supply in 
paid to, the person aggrieved (a). 

{a) Although ’primd facie the tenant would be the pei'son aggrieved, the landlord niav 
also be “ aggrieved ” {Metropolitan Water Board v. Bihbey, [1911] 2 K. B. 74 ; 75 J. P. 

322 ; 43 Digest 1095, 254). And see Soiitl West Suburban Water Co. v. Hardy (1913), 77 
J. P. 283 ; 109 L. T. 169 ; 43 Digest 1084, 184. 


THE OPEN SPACES ACT, 1887. 

(50 Sz 51 Yict. c. 32) (a). 

An Act for extending certain Provisions of the Metropolitan Open Spaces 
Acts, 1877 and 1881, with Amendments, to Sanitary Districts throughout 
England, Wales, and Ireland ; and for other purposes. 

[23rd August, 1887.] 

****** 

4. In the Disused Burial Grounds Act, 1884 (^), and in this Act, the Amendment of 
expression burial ground ” shall have the same meaning as in the 
Metropolitan Open Spaces Act, 1881, as amended by this Act, and the 
expression “disused burial ground” shall mean any burial ground which 
is no longer used for interments, whether or not such ground shall have 
been partially or wholly closed for burials under the provisions of any 
statute or Order in Council, and the expression “ building ” shall include any 
temporary or movable building (c). 

(a) This Act extended to urban and rural districts, the provisions of the Acts in force 
in the metropolis relating to open spaces, viz.. Metropolitan Open Spaces Act, 1877, and 
Metropolitan Open Spaces Act, 1881, and this Act was extended by Open Spaces Act, 

1890. It is now, however, repealed, except so much, of s, 4 as amends the Disused Burial 
Grounds Act, 1884, ante^'p. 4694, by s. 23, and Schedule of the Open Spaces Act, 1906, 
post, p. 5025, which also wholly repeals Metropolitan Open Spaces Act, 1877, and Metro- 
politan Open Spaces Act, 1881, and Open Spaces Act, 1890. 

(b) Ante, p. 4694. See In re Ecclesiastical Commissioners and New City of London 
Brewery Co.^s Contract, [1895] 1 Ch. 702 ; 7 Digest 552, 29S. The Metropolitan Open 
Spaces Act, 1881, as amended by this Act (now consolidated in the Open Spaces Act, 

1906, post, p. 6016), defined “ burial ground ” as any ground whether consecrated or not 
which has been at any time set apart for the purposes of interment. As to the meaning 
of the words “ set apart,” see Be Ponsford and Newport District School Board, [1894] 

1 Ch. 454 ; 7 Digest 551, 291. If at the time land was so set apart there was in force an 
Order in Council prohibiting the opening of any new burial ground in the district so that 
it could never lawfully be used for the purposes for which it was set apart, such land was, 
nevertheless, a “ disused burial ground ” within the definition (Be Bosworth and Qravesend 
Corporation, [1905] 2 K. B. 426 ; 69 J. P. 337 ; 7 Digest 540, 204). Doubt was, however, 
expressed as to the correctness of these two decisions in Nichott v. Llantwit Major Parish 
Council, [1924] 2 Ch. 214 ; 131 L. T. 634 ; Digest Supp. In that case it was h^ that 
land purchased for use as a burial ground but found unfit and so never fenced off, or 
consecrated or used for interment had not been “ set apart ” for the purposes of interment. 

This last named case was, however, distinguished and the earlier ca^»d followed in Lmd&n 
C. G. V. Greenwich Corporation, [1929] 1 Ch. 305 ; 93 J. P. 123 ; I^est Supp. 

(c) Urinals were held to be buildings, but a tool shed for use in connection with the 
maintenance of the disused burial ground as an open space was held not to be a building 
within this definition {Bermondsey B. C. v, Mortimer, [1926] P. 87 ; Digest Supp. An 
imdeiground transformer chamber was held to be a building so as to infringe s. 4 of the 
1884 Act {St. Nicholas Aeons {Bector and Churchwardens) v, London C. G., [1928] A. C. 

469 ; 92 J. P. 185 ; Digest Supp.). See also the cases cited in note {a) to s. 3 of the Act 
of 1834, mte, p. 4695. 
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Section 1. 


THE PUBLIC WORKS LOANS ACT, 1887. 


(50 & 51 Yict. C- 37) (a). 

An Act to grant moneij for the purpose of certain Local Loans ; and for other 
purposes relating to Local Loans, [16tli September, 1887.] 

Short title. This Act may be cited as “ The Public Works Loans Act, 1887,” 

{a) A list of the other Public Works Loans Acts will he found, ante^ p. 4544. The rest 
of this Act relates to the grant of moneys by Parliament for the year and to purely local 
matters. Italicised words repealed by the S. L. R. A., 1908 (18 Halsbury’s Statutes 1175). 
****** 


Power for 
certain local 
authorities to 
guarantee 
harboni loans. 
46 & 46 Viet. 

« 62. 


S8<feS9VIct. 

C.55. 


4. Whereas under section seven of the JPuhlic Works Loans Act, 1882 (a), 
provision may he made for enabling any rating authority as therein defined to 
charge any fund or rate under their control for the purpose of aiding a public 
body in raising a loan for the construction of a harbour, pier, or other similar 
ivories, and it is expedient to extend the provisions of that section to certain other 
rating authorities: Be it therefore enacted that the expression ‘‘rating authority ” 
as defined in that section shall include : 

(1) As regards England — 

(a) Any authority being a rural sanitary authority under the Public 

Health Act, 1875, and the Acts amending the same; and 

(b) any justices in quarter sessions assembled and any representative 

county body which may be hereafter created by Act of Parliament. 


{a) See this section, ante, p. 4662. 


****** 


THE ELECTRIC LIGHTING- ACT, 1888. 

(51 k 52 Yict. c. 12) (a). 

An Act to amend the Electric Lighting Act, 1882. . [28th June, 1888.] 

Consent of local 1. Notwithstanding anything in the Electric Lighting Act, 1882, no 
S^r^'^eTS" I^J^ovisional Order (b) authorising the supply of electricity by any undertakers 
Provisional within the district of any local authority shall he granted by the Board of 
Trade (c) except with the consent of such local authority, unless the Board of 
Trade (o), in any case in which the consent of such local authority is refused, 
are of opinion that, having regard to all the circumstances of the case, such 
consent ought to be dispensed with, and in such case they shall make a special 
report, stating the grounds upon which they have dispensed with such consent. 
The grant of authority to any undertakers to supply electricity within any 
area, whether granted by licence or by means of a Provisional Order, shall 
not in any way hinder or restrict the granting of a licence or Provisional 
Order to the local authority, or to any other company or person within the 
same area (d), 

(a) This Act amends the Electric Lighting Act, 1882, ante, p. 4642. See also the Electric 
Lighting Clauses Act, 1899, post, p. 4949, the Electric Lighting Act, 1909, post, p. 5096, 
and the Electricity (Supply) Acts, 1919, 1922, post, p. 5245 and Vol. V., post ; 1926, 1928, 
Vol. V. and 7 Halsbniy’s Statutes 792, 826 ; 1933, 1935 and 1936, 26, 28, 29 Halsbury’s 
Statutes 137, 51, 133. All these Acts with the exception of the Electric Lighting Clauses 
Act, 1899, are to be read as one and may be referred to as the Electricity Supply Acts, 
1882-1936. As to the omission of the clause of enactment, see s. 4 of the S. L. R. A., 1894 
(18 Halsbury’s Statutes 1020). 

(5) Anything which could be effected by a Provisional Order may now be effected by 
a special Order or (in the case of a Joint electricity authority) by an Order, and references 
in this Act to Provisional Orders now include references to such a special Order or Order 
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except as regards paragraphs (1) to (4) of s. 4 of the Act of 1882, ante, p. 4645 (see s. 26 Note tO 
of the Electricity (Supply) Act, 1919, post, p. 5260). Section 1 

(c) Nott the Ministry of Transport (see note (a) to s. 1 of the 1882 Act, anfe, p. 4643). 

(d) The first part of this section amended s. 4 of the Act of 1882, ante, p. 4645, which 
enabled the Board of Trade (now IMinister of Transport) to authorise any local authority, 
company, or person to supply electrieil^ within any area without requiring such consents 
as are required to the granting of a licence. These consents are enumerated in s. 3 of 
the Act of 1882, anfe, p. 4643, and included the consent of the local authority ; but save 
as is provided by the Electricity (Supply) Act, 1919, q.v. post, p. 5243, the consent of the 
local authority will now be necessary in every case, unless dispensed with by the Minister 
of Transport for special reasons. As to the “local authority,'’ see the Schedule to the 
Act of 1882, ante, p. 4660, and s. 4 (5), post, p. 4703. The latter part of the section 
provides, in effect, that a licence or Provisional Order shall not confer a monopoly to 
supply dectrieity. Of. Hull Electric Co, v. Ottawa Electric Co., [1902] A. G. 237 ; 20 
Digest 199, a, but see s. 23 of the Electric Lighting Act, 1909, post, p. 5103, prohibiting 
competition by unauthorised undertakers ; and see now the provisions of the Electricity 
(Supply) Acts, 1919, 1922, post, p. 5245 and Vol. V., post, and 1926, Voi. V. and 7 Hals- 
bury’s Statutes 792. 


2 m Section tweniy-seven of the Elecinc Lighting Act, 188 * 2 , is hereby repealed, Repeal of^ 
and in lieu thereof the following provisions shall have effect; that is to say, (a) a5C,s?27.^* 

Where any undertakers are authorised by a Provisional Order or a special by 

Act to supply electricity within any area, any local authority within local authonty. 
whose jurisdiction such area or any part thereof is situated may, within 
six months after the expiration of a period of forty-two years (b), or such 
shorter period as is specified in that behalf in the Provisional Order 
or in the special Act, from the date of the passing of the Act confirming 
such Provisional Order, or of such special Act, and within six months 
after the expiration of every subsequent period of ten years (c), or such 
shorter period as is specified in that behalf in the Provisional Order or 
in the special Act, by notice in writing require such undertakers to 
sell, and thereupon such undertakers shall sell to them their under- 
taking, or so much of the same as is within such jurisdiction, upon 
terms of paying the then value of all lands, buildings, works, materials, 
and plant of such undertakers suitable to and used by them for the 
purposes of their undertaking within such Jurisdiction, such value to 
be in case of difference determined by arbitration : Provided that the 
value of such lands, buildings, works, materials, and plant shall be 
deemed to be their fair market value at the time of the purchase, due 
regard being had to the nature and then condition of such buildings, 
works, materials, and plant, and to the state of repair thereof, and to 
the circumstance that they are in such a position as to be ready for 
immediate working (d), and to the suitability of the same to the purposes 
of the undertaking, and, where a part only of the undertaking is 
purchased, to any loss occasioned by severance; hut without any 
addition in respect of compulsory purchase, or of goodwill, or of any 
profits which may or might have been or be made from the undertaking, 
or of any similar considerations (e). The Board of Trade (/) may deter- 
mine any other questions which may arise in relation to such purchase, and 
may fix the date from which such purchase is to take effect, and from and 
after the date so fixed, or such other date as may he agreed upon between 
the parties, all lands, buildings, works, materiak, and plant so purchased 
as aforesaid shall vest in the local authority which has made the purchase, 
freed from any debts, mortgages, or similar obligations of such under- 
takers or attaching to the undertaking, and the powers of such under- 
takers in relation to the supply of electricity under this Act or such 
Provisional Order or special Act as aforesaid within such area or part 
thereof as aforesaid shall absolutely cease and determine, and shall vest 
in the local authority aforesaid (g). 
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Note to (®) Italicised -words repealed by the S. L. A., 1908 (18 Halsbury’s Statutes 1175). 

Section 2, repealed section, this period was twenty-one years. 

* (c) In the repealed section, this period was seven years. 

(d) These words from “ and to the circumstance ” are an addition to the words of the 
repealed section. See as to the principle of this addition the judgment of Lord Herschell 
in the analogous case of the purchase of a water supply undertalcing in Stockton and 
Middleshrou^ Water Board v. KirJdeathain L. B,, [1893] A. 0. 444, at pp. 449, 450 ; 57 
J. P. 772 ; 43 Digest 1060, 26. This case was distinguished in a colonial case, Perth Ga^ 
Co., Ltd. V. Perth Corporation, [1911] A. G. 506, at p. 514 ; 25 Digest 493, a. 

(e) As to capital expenditure subsequent to the notice to treat, see Metropolitan Electric 
Supply V. Marylehom Corporation ( 1903), 67 J. P. 382 ; 1 L. G. R. 673 ; Digest Supp. 

(/) Now the Minister of Transport, see note {a) on p. 4643, ante. 

[g) The undertakers’ powers vest in the purchasers by virtue of this provision and not 
as a result of any transfer from the undert^ers {Edinburgh Street Tramways Co. v. Edin- 
burgh Corporation, [1894] A. G. 456 ; 43 Digest 354, 113). Section 30, Electricity (Supply) 
Act, 1926, Yol. V. and 7 Halsbuiy’s Statutes 815, makes provision for the purchase of 
companies with large areas of supply and excludes this and the following section. See 
also ss. 40 and 41, Yol. Y. and 7 Halsbury’s Statutes 816, 817, of that Act which alter the 
terms of purchase in respect of a company taking a bulk supply under the Act and in all 
cases authorises an alteration of the statutory terms of purchase by agreement. See 
s. 7 of the Electric Lighting Act, 1909, post, p. 5099, as to the purchase of generating 
stations, works and mains situated outside the district or districts supplied by the under- 
takers. See the same section as to one authority transferring its powers of purchase to 
another authority supplied by the undertakers. See now also ss. 12 (2) and 13 of the Electricity 
(Supply) Act, 1919, post, p. 5248, and s. 14 of the Electricity (Supply) Act, 1922, Yol. '^.,posi. 
A I^visional Order gave a corporation power to purchase compulsorily the undertaking of 
an electric lighting company, upon the terms of issuing to the company such an amount of 
corporation stock as would produce in dividends an annuity of 5 per cent, upon the capital 
properly expended by the company. By another Provisional Order the power of the 
corporation to issue irredeemable stock was taken away. Tbe Acts confirming these 
Orders received the Royal Assent on the same day : — Held, that the stock to he issued to 
the company was irredeemable stock; that the corporation had no longer, even by 
implication, power to issue such stock ; and that consequently their power of compulsory 
purchase could not be enforced {Sheffield Corporation v. Sheffield Electric Light Co., [1898] 
1 Ch. 203 ; 62 J. P. 87 ; 20 Digest 216, 104). As to stamp duty on a purchase of an 
electric light undertaking, see Eastbourne Corporation v. Att.-Oen., [1904] A. C. 155 ; 
68 J. P. 393 ; 20 Digest 216, 106. As to the assessment of the price to be paid, see Oxford 
Corporation v. Oxford Electric Co., Ltd. (1930), 94 J. P. 229 ; Digest Supp. 

Power to vary 3 - iNofc withstanding anything in the last preceding section contained, the 
cw^inedm kst ^<^3,rd of Trade (a) may by any Provisional Order to be made by them under 
section. the Electric Lighting Act, 1882, if they think fit, vary the terms upon which 

any local authority may require the undertakers to seU, and upon which the 
undertakers shall be required to sell to such local authority their undertaking 
or so much of the same as is within the jurisdiction of such local authority 
under the said section, in such manner as may have been agreed upon between 
such local authority and the undertakers [b). 

(a) Now the Minister of Transport, see note (a) on p. 4643, ante. 

{b) See also s. 6 of Electricity (Supply) Act, 1919, post, p. 5245 ; s. 14 of the Electricity 
(Supply) Act, 1922, Yol. V., post ; and ss. 39 and 41 of the Electricity (Supply) Act, 1926, 
Yol. V. and 7 Halsbury’s Statutes 815, 817, and note {g) to s. 2, supra. 


Eestriction as 
to placing of 
electric lines, 
etc 


4 . — (1) Where in any case any electric line or other work may have been 
laid down or erected in, over, along, across, or under any street, for the 
purpose of supplying electricity, or may have been laid down or erected in 
any other position for such purpose in such a manner as not to be entirely 
enclosed within any building or buildings, or where any electric line or work 
so laid down or erected may be used for such purpose otherwise than under 
and subject to the provisions of a licence, order, or special Act, the Board of 
Trade (a), if they think fit, may, by notice in writing under the hand of one 
of the secretaries or assistant secretaries of the Board of Trade (a), to be served 
upon the body or person owning or using or entitled to nse such electric line 
or work, require that such electric line or work shall he continued and used 
only in accordance with such conditions and subject to such regulations for 
the protection of the public safety and of the electric lines and works of the 
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Postmaster-General (J), and of other electric lines and works lawfully placed Section 4. 

in any position and used for telegraphic communication (c), as the Board of 

Trade (a) may by or in pursuance of such notice prescribe, and in case of non- 
compliance with the said regulations, then the Board of Trade (a) may require 
such body or person to remove such electric line or work ; Provided that 
nothing in this sub-section shall apply to any electric line or work laid down or 
erected by any body or person for the supply of electricity generated upon any 
premises occupied by such body or person to any other part of such premises (d). 

(2) Where in any case any electric line or work is used for the supply of 
electricity in such a manner as to injuriously affect any telegraphic line of 
the Postmaster-General (^), or to affect the telegraphic communication 
through any such line, the Postmaster-General may, by notice to be served 
upon the body or person owning or using or entitled to use such electric line 
or work, require that such supply be continued only in accordance with such 
conditions and regulations for the protection of the telegraphic lines of the 
Postmaster-General and the telegraphic communication tliough the same 
as he may by or in pursuance of such notice prescribe, and in default of 
compliance with such conditions and regulations the Postmaster-General may 
require that the supply of electricity through such electric line or work shall 
be forthwith discontinued : Provided that nothing in this sub-section shall 
apply to the supply of electricity through any electric line or work laid down 
or erected under and subject to the provisions of any licence, order, or special 
Act, or which may be used in accordance with any conditions or regulations 
prescribed by the Board of Trade (a) by or in pursuance of any notice given 
by them imder this section. 

(3) If any body or person fails to comply with the requirements of any 
notice which may be served upon them or him under this section, such body 
or person shall be liable to a penalty not exceeding twenty pounds for every 
such offence, to he recovered summarily, and any court of summary jurisdic- 
tion, on complaint made, may make an order directing and authorising the 
removal of any electric line or work specified in such notice by such person 
and upon such terms as they may think fit. 

(4) Any notice authorised to be served under this section upon any body 
or person may be served by the same being addressed to such body or person, 
and being left at or transmitted through the post to any office of such body 
or the usual or last known place of abode of such person ; and any notice 
so served by post shall be deemed to have been served at the time when the 
letter containing the notice would be delivered in the usual course of post, 
and in proving such service it shall be sufficient to prove that the letter 
containing the notice was properly addressed and put into the post. 

(5) In this section terms and expressions to which by the Electric Lighting 45 dfc 46 YieU 
Act, 1882, meanings are assigned shall have the same respective meanings, 
provided that the term “ street ” shall include any square, court, or alley, 
highway, lane, road, thoroughfare, or public passage or place whatever, and 

the expression telegraphic line shall have the meaning assigned to it by 

the Telegraph Act, 1878 (e). 4i & 42 met, 

(6) Nothing in this section shall apply to any electric line or work of the 
Postmaster-General, or to any other electric line or work used or to be used solely 
for telegraphic purposes, except by way of protection, as in this section provided. 

(a) Now the Minister of Transport, see note (a) on p. 4643, ante, 

(&) As to the protection of the Postm^ter^ General, see also s. 26 of the Electric Lighting 
Act, 1882, ante, p. 4656, as amended by s. 25 of the Electricity (Supply) Act, 1919, 
post, p. 5260, and Sched. (14) (79) of the Electric Lighting Clause Act, 1899, post, 
pp. 4956, 4980. 

(c) As to electric trams, see NatioimL Tel&jflione Co. v. Baker, ante, p. 4653. 

(d) This suh-seotion is limited in its application to wires laid down by any company 
or person without statutory authority. The Electricity Commission have made regula- 
tions under it, and these regulations will be found ante, p. 2621, The wires to whidi this 
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Short title. 


Short title and 
extent. 


Supplemental 
provisions as to 
sale. 


50 & 51 Viet. 
C. 48. 
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The Glebe Laijds Act, 1888 . 

sub-section relates would, apparently, be subject to Part II. of the P. H. A. Amendment 
A., 1890, post, p. 4807, or s. 25 of the P. H. A., 1925 ; 13 Halsbuiy’s Statutes 1123. 

(e) See the interpretation clauses in the Act of 1882, ss. 31, 32, ante, p. 4658. 

The Telegraph Act, 1878, s. 2 (19 Halsbuiy’s Statutes 261), defines a telegraphic line 
to mean tel^raph posts, and any work (within the meaning of the Telegraph Act, 1863 ; 
op, cit., 219), and also any cables, apparatus, pneumatic or other tube, pipe, or thing 
whatsoever, used for the purpose of transmitting telegraphic messages or maintaining 
telegraphic communication, and includes any portion of a telegraphic line as defined by 
that Act. By s. 3 of the Telegraph Act, 1863 (op. cit.), the term “ work ” includes 
telegraphs and posts. 

5» This Act may be cited as the Electric Lighting Act, 1888; and the 
Electric Lighting Act, 1882, and this Act shall be read and construed together 
as one Act, and may be cited together for all purposes as the Electric Lighting 
Acts, 1882 and 1888. 


THE GLEBE LANDS ACT, 1888 . 

(51 & 52 VicT. a 20) (a). 

An Act to facilitate the sale of Glebe Lands. [7th August, 1888.] 

1. This Act may he cited as the Glebe Lands Act, 1888. 

This Act shall not extend to Scotland or Ireland. 

****** 

8. — (1) For the purpose of facilitating the acquisition of land by cottagers, 
labourers, and others, it shall be the duty of the Land Commissioners (b) in 
giving their approval of a sale under this Act (c), either to require as a 
condition thereof that the land or some part thereof shall be offered for sale 
in small parcels, or to the sanitary authority of a sanitary district for the 
purposes of the Allotments Act, 1887, or to satisfy themselves that such 
offer is not practicable without diminishing the price which can be obtained 
for the glebe land on a sale (<2). 

(2) Before approving of a sale under this Act of glebe land of any 
benefice, the Land Commissioners (b) shall require such notice of the 
proposed sale to be given as they think sufficient to give information 
thereof to the parishioners ( e). 

(3) The approval of the Land Commissioners (Z>) of a sale under this Act 
may be signified in the prescribed manner, and shall be conclusive evidence 
that the requirements of this Act with respect to the sale have been complied 
with. 

(4) Subject to the provisions of this Act, the provisions of the Settled 
Land Act, 1882, with respect to the sale of land by a tenant for life shall, 
so far as circumstances admit, apply to a sale under this Act by an 
incumbent in like manner as if he were the tenant for life of the land, and 
accordingly be shall have the like power with respect to contracts as a 
tenant for life under that Act, and may do all things necessary and proper 
for carrying into effect a sale under this Act (/). 

(a)^ This Act is included in the present Work only by reason of the provision in s. 8 
relating to the sale of some of the land to which it appHes to sanitary authorities for the 
purpose of allotments. 

1 6) Now the Minister of Agriculture and Fisheries. See note (a), ante, p. 4563. 
e) This refers to a sale of glebe land under the Act. 

d) See Sale of Glebe Land Buies, 1897, rr. 5, 7, and Stat. E. & O., 1897, p. 9. 
e) See Sale of Glebe Land Buies, 1897, r. 1 and Form 4, Stat. B. & O., 1^7, pp. 8, 14. 
(/) The Settled Land Act, 1882 (10 Halsbuiy’s Statutes 164), is now replaced by the 
Settled Land Act, 1925 (17 HaJsbuiy’s Statutes 833). As to the powers of a tenant for 
life under that Act, see Fart II., ibid. {op. dt. 877). 

****** 



The Eailway and Canal Teapfic Act, 1888. 


THE RAILWAY AND CANAL TRAFFIC ACT, 1888. 

(51 & 52 Yict. c. 25) (a). 

An Act for the better regulation of Hailway and Canal Traffic^ and for other 
jpurposes, [10th August, 1888.] 

1 . This Act may be cited as the Railway and Canal Traffic Act, 1888. 
This Act shall be construed as one with the Regulation of Railways Act, 
1873, and the Acts amending it ; and those Acts and this Act may be cited 
together as the Railway and Canal Traffic Acts, 1873 and 1888 

{a) This Act confers certain powers of making complaints upon sanitaiy’- authorities. 
See ss. 7, infra, 16, 29, 31, 45 (1), (7), post, pp. 4707, 4714, 4715, 4718-9. Offiy such parts 
of the Act as bear directly upon such complaiuts have been here inserted. The Act has 
been extended by the Railway and Canal Traffic Act, 1894 (14 Halsbury’s Statutes 251). 
And see also the powers given to local authorities by the Railways Act, 1921 {op. cit. 316). 
By that Act the jurisdiction of the Railway and Canal Commissioners in respect of certain 
matters connect^ with railway rates has been transferred to the Railway Rates Tribunal. 
See s. 78 of the Act of 1921 (op. cit. 368), which makes provision for application by public 
authorities in certain cases, and Southend Corporation v. L. M. ds 8. Rail. (1927), 19 Ry. 
& Can. Tr. Cas. 216 ; Digest Supp., decided under that Act. 


PART I 

Court and Procedure op Railway and Canal Commissioners. 

Establishment of Ecllway and Canal Commission. 

****** 

7 . — (1) Any of the following authorities, that is to say — 

(a) any of the following local authorities, namely, any harbour board, or 
conservancy authority, the Common Council of the City of London, 
any council of a city or borough, any representative county body 
which may be created by an Act passed in the jpresent or any future 
session of Parliament, any justices in quarter sessions assembled^ the 
Commissioners of Sujpply of any county in Scotland, the Metropolitan 
Board of WorT^ (&) or any urban sanitary authority not. being a 
council as aforesaid, or any rural sanitary authority (V ) ; or 


may make to the Commissioners any complaint which the Commissioners 
have jurisdiction to determine (c), and may do so without proof that such 
authority is aggrieved by the matter complained of, and any of such authori- 
ties may appear in opposition to any complaint which the Commissioners 
have jurisdiction to determine in ari.y case where such authority, or the 
persons represented by them, appear to the Commissioners to be likely to be 
affected by any determination of the Commissioners upon such complaint. 

. » . • . • 

{a) Italicised words repealed by S. L. R. A, 1908 (18 Halsbury’s Statutes 1175). 

(6) Dor an example of a complaint by a local authority, see MaHsione Town Com/c^ 
V, 8. B. Rail. Go. and L. C. db D. Rail. Co. (1891), 7 Ry, & Can. Tr. CJas. 99. See also 
West Sussex G. 0. v. L. B. ds 8. C. Rail, Co.,. Times, February 24th, 1892, 

(c) As to the complaints which the Commissioners have power to determine, see s. 8 
and succeeding sections, especially s. 9, and ss. I and 4 of the Railway and Canal Traffic 
Act, 1894. See also Ihrlaston L v. L. ds N. W. Rai^ €o.„ [1894] 2 Q. B. 694 ; 38 
Digest 296 , 263 ; overruling Winsford L. B. v. CheMrt lAnes Committee ( 1890), 24 Q. B. D. 
456 ; 38 Digest 361, 6il. See al^ s. 54, posi, p, 47^, as to the costs of local auih^tzes. 
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Jorisdiction of 
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c 31, 


Jurisdiction 
over tolls and 
rates. 


Jurisdiction to 
order traffic 
facilities, 
notwithstand- 
ing agreements. 


Jurisdiction. 

8 . There shall be transferred to and vested in the Commissioners all the 
jurisdiction and powers which at the commencement of this Act were vested 
in, or capable of being exercised by the Railway Commissioners, whether 
under the Regulation of Railways Act, 1873, or any other Act, or otherwise, 
and any reference to the Railway Commissioners in the Regulation of Rail- 
ways Act, 1873, or in any other Act (a), or in any document, shall, from and 
after the commencement of this Act (&), be construed to refer to the Railway 
and Canal Commission established by this Act. 

{a) Especially the Railway and Canal Traffic Act, 1854 (14 Halsbury’s Statutes 107). 

(5) Italicised words repealed by S. L. R. A., 1908. 

9 . Where any enactment in a special Act — 

(a) contains provisions relating to traffic facilities, undue preference, or 

other matters mentioned in section two of the Railway and Canal 

Traffic Act, 1854(a), or 

(b) requires a company to which this Part of this Act applies to provide 

any station, road, or other similar work for public accommodation, or 

(c) otherwise imposes on a company to which this Part of this Act appHes 

any obligation in favour of the public or any individual, 
or where any Act contains provisions relating to private branch railways or 
private sidings, the Commissioners shall have the like jurisdiction to hear 
and determine a complaint of a contravention of the enactment as the Com- 
missioners have to hear and determine a complaint of a contravention of 
section two of the Railway and Canal Traffic Act, 1854, as amended by 
subsequent Acts. 

(a) See this section recited at length in s. 26, p. 4711. 

10 . Where any question or dispute arises, involving the legality of any 
toll, rate, or charge, or portion of a toll, rate, or charge, charged or sought 
to be charged for merchandise traffic by a company to which this Part of 
this Act applies, the Commissioners shall have jurisdiction to hear and 
determine the same, and to enforce payment of such toll, rate, or charge, 
or so much thereof as the Commissioners decide to be legal (a). 

{a) See as to the jurisdiction of the commissioners xmder this section. Ward v. Midland 
Rail. Co. (1916), 33 T. L, R. 4, affirmed, [1917] 2 K. B. 278 ; 33 T. L. R. 283 ; 38 Digest 
374, 756. 

11 . Nothing in any agreement, whether made before or after the passing 
of this Act, which has not been confirmed by Act or by the Board of Trade, 
or by the Commissioners under the Regulation of Railways Acts, 1873, or 
this Act, shall render a company to which this Part of this Act applies 
unable to afford, or shall authorise such company to refuse, such reasonable 
facilities for traffic as may in the opinion of the Commissioners be required 
in the interests of the public, or shall prevent the Commissioners from making 
or enforcing any order with respect such facilities. 


Power to award 12 . Where the Commissioners have jurisdiction to hear and determine 
damages. any matter, they may, in addition to or in substitution for any other relief, 
award to any complaining party who is aggrieved such damages as they find 
him to have sustained; and such award of damages shall be in complete 
satisfaction of any claim for damages, including repayment of overcharges, 
which, but for this Act. such party would have had by reason of the matter 
of (xmaplaint : 

Provided that such damages shall not be awarded unless complaint has 
been made to the Commissioners within one year from the discovery by the 
party aggrieved of the matter complained of. 
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The Commissioners may ascertain the amount of such damages either by Section 12. 

trial before themselves, or by directing an inquiry to be taken before one 

or more of themselves or before some officer of their court. 

13 . In cases of complaint of undue preference no damages shall be awarded So damages 
if the Commissioners shall find that the rates complained of have, for the JubShed^nde 
period during which such rates have been in operation, been duly published certam 
in the rate books of the railway company kept at their stations in accordance 
with section fourteen of the Hegulation of Railways Act, 1873, as amended 
by this Act (a), unless and until the party complaining shall have given 
written notice to the railway company requiring them to abstain from or 
remedy the matter of complaint, and the railway company shall have failed, 
within a reasonable time, to comply with such requirements in such a 
manner as the Commissioners shall think reasonable. 

(a) Section 34 of this Act amends s. 14 of the Act of 1873 (14 Halsbnry’s Statutes 203) 
as to the place of publication of rates in respect of traffic at places other than stations. 

Section 14 of the Regulation of Railways Act, 1873, is extended by s. 3 of the Railway and 
Canal Traffic Act of 1894 (op, cit, 252). 

****** 

16. — (1) Where tbe Board of Trade (a) or the Commissioners, in the Power to appor- 
exercise of any power given by any general or special Act, on application betweS^r^way 
order a company to which this Part of this Act applies, to provide a bridge, 

subway, or approach, or any^work of a similar character, the Board of wor^f ° 

Trade (a) or the Commissioners, as the case may he, may require as a 
condition of making the order that an agreement to pay the whole or a 
portion of the expenses of complying with flae order shall be entered into by 
the applicants or some of them, or such other persons as the Board of 
Trade (a) or Commissioners think fit, and any of the following local 
authorities, namely, any sanitary authority (&), highway board, surveyor 
of highways acting with the consent of the vestry of his parish, or any other 
authority having power to levy rates, shall have power, if such authority 
think fit, to enter into any such agreement as is sanctioned by the Board of 
Trade (a) or Commissioners for the purpose of the order. 

(2) In such case any question respecting the persons by whom or the 
proportions in which the expenses of complying with the order are to be 
defrayed may, on the application of any party to the application, or on a 
certificate of the Board of Trade (a), be determined by the Commissioners. 

(3) In this section the expression “ parish ” shall have the same meaning 
as the same expression has in the Acts relating to highways; and the 
expression “ the consent of the vestry of his parish ” shall, in any place 
where there is no vestry meeting, mean the consent of a meeting of inhabi- 
tants contributing to the highway rates, provided that the same notice shall 
have been given of such a meeting as would be required by law for tbe 
assembling of a meeting in vestry. 

(а) The powers of the Board of Trade are now vested in the Ministry of Transport 
(Ministiy of Transport Act, 1919, post, p. 5195). 

(б) See also powers conferred on urban sanitary authorities under s. 147 of the P. H. A, 

1875, ante, p. 4368. Reference should also be made to the Bridges Act, 1929, VoL V. and 
9 Hidshu^’s Statutes 268. 

Appcafe. 

17 . — (1) No appeal shall lie from the Commissioners upon a question of Appeals on 
fact (a), or upon any question regarding the locus standi of a complamamt. 

(2) Save as otherwise provided by this Act, an appeal shall lie brom the comt of appeal. 
Commissioners to a superior court of appeal. 

(3) An appeal shall not be brought except in conformity with such rules 
of court as may from time to tim e be made in relation to such appeals by 
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Section 16, the authority having power to make rules of court for the superior court of 
appeal (h). 

(4) On the hearing of an appeal the court of appeal may draw all such 
inferences as are not inconsistent with the facts expressly found, and are 
necessary for determining the question of law, and shall have all such 
powers for that purpose as if the appeal were an appeal from a judgment of 
a superior court, and may make any order which the Commissioners could 
have made, and also any such further or other order as may be just, and the 
costs of and incidental to an appeal shall be in the discretion of the court 
of appeal, but no Commissioner shall be liable to any costs by reason or in 
respect of any appeal. 

(5) The decision of the superior court of appeal shall be final : Provided 
that where there has been a difference of opinion between any two of such 
superior courts of appeal, and superior court of appeal in which a matter 
affected by such difference of opinion is pending may give leave to appeal 
to the House of Lords, on such terms as to costs as such court shall 
determine. 

(6) Save as provided by this Act, an order or proceeding of the Commis- 
sioners shall not be questioned or reviewed, and shall not be restrained or 
removed by prohibition, injunction, certiorari, or otherwise, either at the 
instance of the Crown or otherwise. 

(а) See Vickers, ^ons and, Maxim, Ltd. v. Midland Rail. Go. (1902), 18 T. L. R. 769 ,* 38 
Digest 368, 702 ; National Tdegraph Co., Ltd. v. Posimaster-Qmerdl, [1913] A. G. 546 ; 38 
Digest 370, 721. 

(б) See R. S. C., Order LVHE., t: 19a, applying R. S. 0., Order LVIII. 

Supplemental. 

General powers 18 . — (1) For the purposes of this Act the Commissioners shall have full 

mMit jurisdiction to hear and determine all matters whether of law or of fact, and 

shall as respects the attendance and examination of witnesses, the production 
and inspection of documents, the enforcement of their orders, the entry on 
and inspection of property, and other matters necessary or proper for the 
due exercise of their jurisdiction under this Act, or otherwise for carrying 
this Act into effect, have all such powers, rights, and privileges as are vested 
in a superior court : Provided that no person shall be punished for contempt 
of court, except with the consent of an ex-offlcio Commissioner. 

(2) The Commissioners may review and rescind or vary any order made 
' by them ; but, save as is by this Act provided, every decision or order of 
the Oonomissioners shall be final. 

Costs. 19 . The costs of and incidental to every proceeding before the Commis- 

sioners shall be in the discretion of the Commissioners, who may order by 
whom and to whom the same are to be paid, and by whom the same are to 
be taxed and allowed (a). 

(a) But see the Railway and Canal Traffic Act, 1894, s. 2 (14 Halsbury’s Statutes 251) ; 
and see ChesJdre Lines Committee v. Butler <Ss Co,, Ltd. (1917), 33 T. L. R. 565 ; 38 Digest 
371, 727. 

Power to maKe 20 . — (1) The Commissioners may from time to time, with the approval of 

the Lord Chancellor and the President of the Board of Trade, make, rescind, 
and vary general rules for their procedure and practice under this Act, and 
generally for carrying into effect this Part of this Act. 

(2) AJl rules made under this section shall he laid before Parliament 
within three weeks after they are made, if Parliament is then sitting, and if 
Parliament is not then sitting vnthin three weeks after the beginning of the 
then next session of Parliament, and shall be judicially noticed, and shall 
have effect as if they were enacted by this Act («). 

(a) See tke Railway and Canal Commission Rules, 1924 (S. R, & 0., 1924, No. 1400). 
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23. This Part of this Act shall apply to any railway company, and to any SeetioB 23* 
canal company, and to any railway and canal company. 


Company to 
which Part 
applies. 


PART II. 

Traffic (a). 

24. — (1) Notwithstanding any provision in any general or special Act, Revised 
every railway company shall submit to the Board of Trade a revised classifi- ^dlched^le o/ 
cation of merchandise traffic, and a revised schedule of maximum rates and 
charges applicable thereto, proposed to he charged by such railway company, 
and shall fully state in such classification and schedule the nature and amounts 
of all terminal charges proposed to be authorised in respect of each class of 
traffic, and the circumstances under which such terminal charges are proposed 
to be made. In the determination of the terminal charges of any railway 
company regard shall be had only to the expenditure reasonably necessary to 
provide the accommodation in respect of which such charges are made, 
irrespective of the outlay which may have been actually incurred by the 
railway company in providing that accommodation. 

(2) The classification and schedule shall be submitted within six months 
from the passing of this Act, or such further time as the Board of Trade 
may, in any particular case, permit, and shall be published in such manner 
as the Board of Trade may direct (b), 

(3) The Board of Trade shall consider the classification and schedule, and 
any objections thereto, which may be lodged with them on or before the 
prescribed time, and in the prescribed manner, and shall communicate with 
the railway company and the persons (if any) who have lodged objections, 
for the purpose of arranging the differences which may have arisen. 

(4) If, after hearing all parties whom the Board of Trade consider to be 
entitled to be heard before them respecting the classification and schedule, 
the Board of Trade come to an agreement with the railway con^pany as to 
the classification and schedule, they shall embody the agreed classifi'^ation and 
schedule in a Provisional Order, and shall make a report therecfc, to be 
submitted to Parliament, containing such observations as they think fit in 
relation to the agreed classification and schedule. 

(5) When any agreed classification and schedule have been embodied m 
a Provisional Order, the Board of Trade, as soon as they conveniently cS 
after the making of the Provisional Order (of which the railway company 
shall be deemed to be the promoters), shall procure a Bill to be introduce 
into either House of Parliament for an Act to confirm the Provisional Order, 
which shall be set out at length in the schedule to the Bill. 

(6) In any ease in which a railway company fails within the time men- 
tioned in this section to submit a classification and schedule to the Board 
of Trade, and also in every case in which a railway company has submitted 
to the Board of Trade a elassificatioai and schedule, and a^r hearing all 
parties whom the Board of Trade consider to be entitled to be heard before 
them, the Board of Trade are unable to come to an agreement with the railway 
company as to the railway company’s classification and schedule, the Board 
of Trade shall determine the classification of traffic which, in the opinion of 
tifie Board of Trade, ought to be adopted by the railway company, and the 
schedule of maximum rates and charges, including all terminal charges pro- 
posed to be authorised applicable to such classification which would, in the 
opinion of the Board of Trade, be just and reasonable, and shall make a 
report, to be submitted to Parli^ent, ocmtaining such observations as they 
may thiTvV fi.t in relation to the s«dd classi&cation and schedule, and 

P.H.— VOL. IV. 2 b 
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attention to the points therein on which differences which have arisen have 
not been arranged. 

(7) After the commencement of the session of Parliament next after that 
in which the said report of the Board of Trade (b) has been submitted to 
Parliament, the railway company may apply to the Board of Trade (b) to 
submit to Parliament the question of the classification and schedule which 
ought to be adopted by the railway company, and the Board of Trade (b) 
shall on such application, and in any case may embody in a Provisional Order 
such classification and schedule as in the opinion of the Board of Trade (b) 
ought to be adopted by the railway company, and procure a Bill to be intro- 
duced into either House of Parliament for an Act to confirm the Provisional 
Order, which shall be set out at length in the schedule to the Bill. 

(8) If, while any Bill to confirm a Provisional Order made by the Board 
of Trade (h) under this section is pending in either House of Parliament, a 
petition is presented against the Bill or any classification and schedule 
comprised therein, the Bill, so far as it relates to the matter petitioned 
against, shall be referred to a select committee, or if the two Houses of Parlia- 
ment think fit so to order, to a joint committee of such Houses, and the 
petitioner shall be allowed to appear and oppose as in the case of a private 
Bill (c). 

(9) In preparing, revising, and settling the classifications and schedules 
of rates and charges, the Board of- Trade (b) may consult and employ such 
skilled persons as they may deem necessary or desirable ; and they may pay 
to such persons such remuneration as they may think fit and as the Treasury 
may approve. 

(10) The Act of Parliament confirming any Provisional Order made under 
this section shall be a public general Act, and the rates and charges mentioned 
in a Provisional Order as confirmed by such Act shall, from and after the Act 
coming into operation, be the rates and charges which the railway company 
shall be entitled to charge and make. 

(11) At any time after the confirmation of any Provisional Order under 
this section any railway company may, and any person, upon giving not 
less than twenty-one days notice to the railway company* may, apply in the 
prescribe manner to the Board of Trade (&) to amend any classification and 
schedule by adding thereto any articles, matters, or things, and the Board 
of Trade ( J) may hear and determine such application, and classify and deal 
with the articles, matters, or things referred to therein in such manner as 

Board of Trade ^all think right (d). Every determination of the 
Board of Trade (b) under this sub-section shall forthwith be published in 
the London Gazette, and shall take effect as from the date of the publication 
thereof. 

(12) Nothing in this section shall apply to any remuneration payable by 
the Postmaster-General to any railway company for the conveyance of mails, 
letter bags, or parcels under any general or special Act relating to the con- 
veyance of mails, or under the Post Ofifice (Parcels) Act, 1882. 

(13) Nothing in this section shall apply to any remuneration payable by 
the S^retary of State for War to any railway company for the conveyance 
of War Office stores under the powers conferred by the Cheap Trains Act, 
1883. 

(a) The jurisdiction over questions of classification of merchandise is now vested in 
the Railway Rates Tribunal, see ss. 27 and 28 of the Railways Act, 1921 (14 Halsbury’s 
Statutes 336). See also s. 136 and Sched. XI. of the L. O, A, 1929, Vol. V. and 10 HaJs- 
buiy’s Statutes 974, 1001, as to the obligation upon railway companies to pass on the 
relief obtained by them in respect of rates under V., ibid., Vol. V. and 10 Halsbury’s 
Statutes 927, by means of rebates to selected traffic. 

(b) Under s. 35 (14 HaJsbury’s Statutes 237) the Board of Trade had power to make rules 
as to the submission and publication of such classification and schedffie, and made rules 
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accordingly. See Pari, Papers, 1888 (402), as to railways, and (436) as to canals. The |fote to 
Board of Trade has now as regards railways, been superseded by the Minister of Transport. Section 24 

(c) The Railway and Canal Traffic (Provisional Orders) Amendment Act, 1891, post^ 
p, 4827, provides that every governing body within the meaning of the Borough Punds 
Act, 1872 (now repealed) (10 Halsbury’s Statutes 559), and every county council shall 
be entitled to be a petitioner, and to appear and oppose any Provisional Order made 
under this section, and to provide or contribute towards providing the expenses of the 
appearance out of rates under their control, as if the Bill were a local or personal Bill 
within the meaning of the Borough Funds Act, 1872, The Railway and Canal Traffic 
Act, 1892, post, p. 4840, provides that a Provisional Order may be made, and a Bill to 
confirm it may be introduced at any time after hearing the parties as provided in sub-s. (4). 

(d) For an example of the exercise of this power bv the Board of Trade, see Er parte 
L. dr A. IT. Hail Co. (1909), 100 L. T. 998. 

25 . (a) Whereas by section two of the Mailway and Canal Traffic Act, 1854, Provisions as in 
it is enacted that every railway company and canal company, and railway and traffic. 

canal company shall, according to their respective powers, afford all reasonable 
facilities {b) for the receiving and forwarding and delivering of traffic upon and 
from the several railways and canals belonging to or worked by such companies 
respectively, and for the return of carriages, trucks, boats, and other vehicles ; and 
that no such company shall make or give any undue or unreasonable preference or 
advantage to or in favour of any particular person or company, or any particular 
description of traffic, in any respect whatsoever, or shall subject any particular 
person or company, or any particular description of traffic, to any undue or 
unreasonable prejudice or disadvantage in any respect whatsoever ; and that every 
railway company and canal company and railway and canal company having 
or working railivays or canals which form part of a continuous line of railway, 
or canal or railway, and canal communication (e), or which have the terminus 
station or wharf of the one near the terminus station or wharf of the other, shall 
afford all due and reasonable facilities far receiving and forwarding by one of 
such railways or canals all the traffic arriving by the other, without any unreason- 
able delay, and without any such preference or advantage or prejudice or 
disadvantage as aforesaid, and so that no obstruction may be offered to the public 
desirous of using such railways or canals or raihcays and canals as a continuous 
line of communication, and so that all reasonable accommodation may by means 
of the railways and canals of the several companies be at all times afforded to 
the public in that behalf: 

And whereas it is expedient to explain and amend the said enactment : 

Be it therefore enacted, that — 

Subject as hereinafter mentioned, the said facilities to be so afforded 
are hereby declared to and shall include the due and reasonable 
receiving, forwarding, and delivering by every railway company and 
canal company and railway and canal company, at the request of any 
other such company, of through traffic to and from the railway or 
canal of any other such company at through rates, tolls, or fares (in * 
this Act referred to as through rates) (d); and also the due and 
reasonable receiving, forwarding, and delivering by every railway 
company and canal company and railway and canal company, at the 
1 ‘equest of any person interested in through traffic, of such traffic at 
through rates {dd) : Provided that no application shall be made to the 
Commissioners by such person until he has made a complaint to the 
Board of Trade (e) under the provisions of this Act as to complaints 
to the Board of Trade (e) of unreasonable charges, and the Board 
of Trade (e) have heard the complaint in the manner herein provided. 

Provided as follows : 

(1) The company or person requiring the traffic to be forwarded shall 
give written notice of the proposed through rate to each forward- 
ing company, stating both its amount and the route by which Ihe 
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Seetion 25. traffic is proposed to be forwarded ; and when a company gives 

such notice it shall also state the apportionment of the through 

rate. The proposed through rate may be per truck or per ton : 

(2) Each forwarding company shall, within ten days, or such longer 

period as the Commissioners may from time to time by general 
order prescribe, after the receipt of such notice, by written 
notice inform the company or persons requiring the traffic to be 
forwarded, whether they agree to the rate and route ; and if they 
object to either, the grounds of the objection : 

(3) If at the expiration of the prescribed period no such objection has 

been sent by any forwarding company, the rate shall come into 
operation at such expiration : 

(4) If an objection to the rate or route has been sent within the pre- 

scribed period, the matter shall be referred to the Commissioners 
for their decision : 

(5) If an objection be made to the granting of the rate or to the route, 

the Commissioners shall consider whether the granting of a rate 
is a due and reasonable facility in the interest of the public, and 
whether, having regard to the circumstances, the route proposed 
is a reasonable route, and shall allow or refuse the rate accord- 
ingly, or fix such other rate as may seem to the Commissioners 
just and reasonable (/) ; 

(6) Where, upon the application of a person requiring traffic to be 

forwarded, a through rate is agreed to by the forwarding com- 
panies, or is made by order of the Commissioners, the apportion- 
ment of such through rate, if not agreed upon between the 
forwarding companies, shall be determined by the Commis- 
sioners (g ) : 

(7) If the objection be only to the apportionment of the rate, the rate 

shall come into operation at the expiration of the prescribed 
period, but the decision of the Commissioners, as to its apportion- 
ment, shall be retrospective ; in any other case the operation of 
the rate shall be suspended until the decision is given : 

(8) The Commissioners, in apportioning the through rate, shall take 

into consideration all the circumstances of the case, including 
any special expense incurred in respect of the construction, 
maintenance, or working of the route, or any part of the route, 
as well as any special charges which any company may have been 
entitled to make in respect thereof : 

(9) It shall not be lawful for the Commissioners in any case to compel 

any company to accept lower mileage rates than the mileage 
rates which such company may for the time being legally be 
charging for like traffic carried by a like mode of transit on any 
other line of communication between the same points, being the 
points of departure and arrival of the through route (h). 

Where a railway company or canal company use, maintain, or work, or 
are party to an arrangement for using, maintaining, or working steam vessels 
for the purpose of carrying on a communication between any towns or ports, 
the provisions of this section shall extend to such steam vessels, and to the 
traffic carried thereby. 

When any company, upon written notice being given as aforesaid, refuses 
or neglects without reason to agree to the proposed through rates, or to the 
route, or to the apportionment, the Commissioners, if an order is made by 
them upon an application for through rates, may order the respondent 
company or companies to pay such costs to the applicants as they think fit. 
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(a) This recital is repealed by the S. L. R. A., 1908 (18 Halsburv’s Statutes 1X75). Note tO 

{b) See Darlmton L, B, v. L. ds N. TT. Bail Co., [1894] 3 Q. B. 694 ; 38 Digest 296, Section 25 

263. In West Ham Corporation r. G. E. Bail. Co. (1895), 64 L. J. Q. B. 340 ; 72 L. T. 

395 ; 8 Digest 146, 966, it was held (Sir F. Peel dissenting) that the provision of water- 
closets at railway stations for the use of passengers, free of charge, was not .a reasonable 
facility for forwarding traffic which could be ordered by the Railway and Canal Com- 
missioners under s. 2 of the Railway and Canal Traffic Act, 1854 (14 Halsbury’s Statutes 
108). But cloak-rooms are reasonable facilities (Sififfer Mamifacturing Co. v. L. <t* S, IT. 

Bail Co., [1894] 1 Q. B. 833 ; 8 Digest 220, 1398). 

(c) See London and India Lochs Co. v. G. E. Bail Co. and Midland Co., [1902] 1 K. B. 

568 ; 8 Digest 159, 1030. 

{d) See Didcot, Newbury and Southampton Bail. Co. v. G. W. Bail. Co., [1897] 1 Q. B. 

33 ; 8 Digest 164, 1061 ; Bort of London Authority v. Midland Bail Co. [1912] 2 K. B. 1 ; 

15 Ry. & Can. Tr. Cas. 23 ; 38 Digest 366, 674 ; Learne VaUey By. v. G. N. By. (1914), 15 
Ry. & Can. Tr. Cas. 202 ; Digest Supp. 

{dd) This section from this point to the end is now applicable only to canals (Railways 
Act, 1921, s. 86 (2), and Sched. IX., Pt. 11. ; 14 Halsbury’s Statutes 370, 386). 

(e) See now s. 28 of the Railways Act, 1921 {op. cit. 336), for the jurisdiction now v^ted 
in the Railway Rates Tribunal in connection with throi^h rates. 

(/) The applicants asked the court to allow a through rate of Is. 2d. per ton for slack 
from certain collieries to their works to be forwarded in quantities of not less than 600 
tons per week. The mean distance from the collieries to the works by the route proposed 
was twenty-four miles, while the route by which the traffic was in fact sent was thirty- 
four miles, and the rate charged by either route was the same, namely, Is. lid. per ton. 

It was held that in the absence of evidence to show that the proposed rate would afiord 
any benefit to the public, the application must be refused {Brunner, Mond d* Co., Ltd. v. 

Ch^hire Lines Committee and L. d? N. W. Bail. Co. (1909), 25 T. L. R. 618 ; 8 Digest 163, 

1055). See also on this sub-section L. <Ss 7. Bail. Co. a?nd Deame Vddey Bail Co. v. Hull 
and Barnsley Bail. Co. (1912), 15 Ry. & Can. Tr. Cas. 59 ; 8 Digest 161, lOiB. 

(g) Where there is an agreed through rate for through traffic over the lines of two 
railway companies and an agreed apportionment between the two companies which has 
not been cancelled, the Commissioners have no jurisdiction to make a fresh apportion- 
ment of that agre^ rate, or of one of the same amount at the instance of one of the 
companies ; the duty and power of apportionment being incidental only to the fixing of 
reasonable facilities for the conveyance of through traffic from one point to another 
{Manchester Ship Canal Go. v. L. <£? N. W. Bail Co., [1911] 1 K. B. 657 ; 8 Digest 164, 

1060). As to through land and sea rates, see Great Southern & Western By. v. City of 
Cork Steam Packet Co. (1912), 15 Ry. & Can. Tr. Cas. 67. 

{h) See hereon L. Y. Bail Co. v. Hull Barnsley Bail. Co. (1912), 15 Ry. & Can. 

Tr. Cas. 59 ; 8 Digest 161, 1043. 

26* Subject to the provisions in the last preceding section contained^ the Powers of Com- 
Commissioners shall have full power to decide that any proposed through 
rate is just and reasonable, notwithstanding that a less amount may be 
allotted to any forwarding company out of such through rate than the 
maximum rate such company is entitled to charge, and to allow and aj^r- 
tion such through rate accordingly (a). 

(a) See as to through rates, s. 28 of the Railways Act, 1921. This section is now 
appHoahle only to canals (s. 86 (2) and Sched. IX., Pt. II., ibid.). 

27* — (1) Whenever it is shown that any railway company charge mie Undue prefcr- 
trader or class of traders, or the traders in any district, lower tolls, rates, or 
charges for the same or similar merchandise, or. lower tolls, rates, or charges 
for the same or similar services, than they diarge to other traders, or classes services 
of traders, or to the traders in another district, or make any difference in performed, 
treatment in respect of any such trader or traders, the burden of proving 
that such lower charge or difference in treatment does not amount to an 
undue preference shall lie on the railway company (a). 

(2) In deciding whether a lower charge or difference in treatment does 
or does not amount to an undue preference, the court having jurisdicticm 
in the matter, or the Commissioners, as the case may be, may, so far as they 
think reasonable, in addition to any other considerations affecting the case, 
take into consideration whether such lower charge or difference in treatment is 
necessary for the purpose of securing in the interests of the public the traffic 



4714 The Railway and Canal Tbapfic Act, 1888. 

Section 27- in. respect of whicli it is made, and whether the inequality cannot be removed 

without unduly reducing the rates charged to the complainant : Provided 

that no railway company shall make, nor shall the court, or the Commissioners, 
sanction any difference in the tolls, rates or charges made for, or any difference 
in the treatment of, home and foreign merchandise, in respect of the same or 
similar services (&). 

(3) The court or the Commissioners shall have power to direct that no 
higher charge shall be made to any person for services in respect of merchan- 
dise carried over a less distance than is made to any other person for similar 
services in respect of the like description and quantity of merchandise carried 
over a greater distance on the same line of railway. 

(a) The effect of this section is not to limit the court in dealing with questions of 
alleged undue preference to the consideration whether or not the lower charge is 
necessary in the interests of the public {Liverpool Corn Trade Association v. L. ds 
N. W. Bail. Co., [1891] 1 Q. B. 120 ; 8 Digest 186, 1178. And see Lever Brothers, Ltd. v. 
Midland Rail. Co. (1909), 25 T. L. R. 491, 768 ; 8 Digest 184, 1171 ; Holwell Iron Co., 
Ltd. V. Midland Rail. Co., [1910] 1 K. B. 296 ; 8 Digest 191, 1205). As to the parties to 
be brought before the court see Bead, Holliday <& Sons, Ltd. v. Midland Rail. Co., [1915] 
3 R. B. 616 ,- 38 Digest 366, 670. 

{h) See Mansion House Association on Railway Traffic v. L. <Sb 8. W. Rail. Co., [1895] 
1 Q. B. 927 ; 8 Digest 183, 1163. 

Extension of 28. The provisions of section two of the Railway and Canal Traffic Act, 
tolmduepre^r- 1854, and of section fourteen' of the Regulation of Railways Act, 1873, and 
came*db°°^a enactments amending and extending those enactments, shall apply to 
came y sea. vessels belonging to or chartered or worked by any railway 

company, or in which any rad way company procures merchandise to be 
carried, in the same manner and to the like extent as they apply to the land 
traffic of a railway company. 


^Notwithstanding any provision in any general or special 
by rauway ^ Act (J), it shall be lawful for any railway company, for the purpose of fixing 
compaaies. rates to be charged for the carriage of merchandise to and from any place 

on their railway, to group together any number of places in the same district, 
situated at various distances from any point of destination or departure of 
merchandise, and to charge a uniform rate or uniform rates of carriage for 
merchandise to and from all places comprised in the group from and to any 
point of destination or departure. 

(2) Provided that the distances shall not be unreasonable, and that the 
group rates charged and the places grouped together shall not be such as to 
create an undue preference (c). 

(3) Where any group rate exists or is proposed, and in any case where 
there is a doubt whether any rates charged or proposed to be charged by a 
railway company may not be a contravention of section two of the Railway 
and Canal Traffic Act, 1854, and any Acts amending the same, the railway 
company may, upon giving notice in the prescribed manner, apply to the 
Commissioners, and the Commissioners may, after hearing the parties inter- 
ested and any of the authorities mentioned in section seven of this Act, 
determine whether such group rate or any rate charged or proposed to be 
charged as aforesaid does or does not create an undue preference- Any 
persons aggrieved, and any of the authorities mentioned in section seven of 
this Act (d), may, at any time after the making of any order under this section, 
apply to the Commissioners to vary or rescind the order, and the Com- 
missioners, after hearing all parties who are interested, may make an order 
accordingly. 
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(a) See as to the jurisdiction of the Railway Rates Tribunal over group rates, s. 28 of Note to 
the Railways Act, 1921 (14 Halshury’s Statutes 336). Seetion 29 

ih) See Davis <Ss Sotis v. Toff Vale RaiL Co., [1895] A. C. 542 : 64 L. J. Q. B. 488 : 

8 Digest 194, 1233. 

(c) See SjpilUrs, Baker & Co. v. Taff Tale Rail. Co. (1903), 90 L. T. 713; 20 T. L. R. 

101 ; 8 Digest 187, 1181 ; Millom and Askam Hematite Iron Co. v. Furness Rail. Co. etc. 

(1903), 12 By, & Can. Tr. Cas. 1 ; 8 Digest 183, 1162 ; Ahram Coal Co. v. G. C. Rail. Co. 

(1905), 21 T. L. R. 264 ; 8 Digest 189, 1191. 

(d) Sanitary authorities, urban and rural, are mentioned in s. 7. See the section, 
ante, p. 4705. See also as to applications by public authorities in certain cases of s. 78 
of the Railways Act, 1921 (14 Halsbury’s Statutes 368). 

30. Any port or harbour authority or dock company which shall have Power to dock 
reason to believe that' any railway company is by its rates or otherwise 
placing their port, harbour, or dock, at an undue disadvantage as com- to complaiii of 
pared with any other port, harbour, or dock to or from which traffic is or 
may be carried by means of the lines of the said railway company, either 
alone or in conjunction with those of other railway companies, may make 
complaint thereof to the commissioners, who shall have the like jurisdiction 
to hear and determine the subject-matter of such complaint as they have to 
hear and determine a complaint of a contravention of section two of the 
Railway and Canal Traffic Act, 1854, as amended by subsequent Acts. 

31 (a), — (1) Whenever any person receiving or* sending or desiring to send Complaints to 
goods by any railway is of opinion that the railway company is charging him 
an unfair or an unreasonable rate of charge, or is in any other respect treating charges by r^- 
him in an oppressive or unreasonable manner, such person may complain to ®s* 

the Board of Trade. 

(2) The Board of Trade, if they think there is reasonable ground for 
the complaint, may thereupon call upon the railway company for an explana- 
tion, and endeavour to settle amicably the differences between the complainant 
and the railway company. 

(3) For the purpose aforesaid, the Board of Trade may appoint either one 
of their own officers or any other competent person to communicate with 
the complainant and the railway company, and to receive and consider such 
explanations and communications as may be made in reference to the com- 
plaint; and the Board of Trade may pay to such last-mentioned person 
such remuneration as they may think fit, and as may be approved by the 
Treasury. 

(4) The Board of Trade shall from time to time submit to Parliament 
reports of the complaints made to them under the provisions of this section, 
and the results of the proceedings taken in relation to such complaints, 
together with such observations thereon as the Board of Trade shall think fit. 

(5) A complaint under this section may be made to the Board of Trade by 
any of the authorities mentioned in section seven of the Act (b), in any case 
in which, in the opinion of any of such authorities, they or any traders (it 
persons in their district are being charged unfair or unreasonable rates by a 
railway company ; and all the provisions* of this section shall apply to a com- 
plaint so made as if the same had been made by a person entitled to make a 
complaint under this section. 

(o) This seetion is now applicable only to canals (Railways Act, 1921, s. 86 (2), and 
Sched. IX., Pt. n. ; 14 Halsbtiry^s Statutes 370, 386). 

(5) See note (d) to s. 29, supra. 

* * * * ♦ ♦ 
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PART III. 

Cajjals.^ 

36 . All the provisions of Part II. of this Act relating to any railway company 
shall, so far as applicable, apply to every canal company, and to every rail- 
way and canal company ; and in Part II. of this Act, unless the context 
otherwise requires, the expression ‘‘ railway company ” shall include a canal 
company and a railway and canal company, and the expression railway ” 
shall include a canal, and the expression rate ” shall include tolls and dues 
of every description chargeable for the use of any canal or by any canal 
company. 

37 . — (1) Section fifteen of the Regulation of Railways Act, 1873, shall 
apply to the terminal charges of a canal company. 

(2) The Railway and Canal Traffic Act, 1854, as amended by the Regulation 
of Railways Act, 1873, shall extend to any person whose consent is required 
to any variation of the rates, tolls, or dues charged for the use of any canal, 
or by any canal company, in like manner as if such person were a canal com- 
pany, and the expressions “ canal company and railway and canal 
company ” in the said Acts and this Act shall be construed accordingly to 
include such person. 

(3) The provisions of the Railway and Canal Traffic Act, 1854, and the 
Regulation of Railways Act, 1873, with respect to rates, shall apply to tolls 
and dues of every description chargeable for the use of any canal or by any 
canal company. And nothing in any agreement, whether made before or 
after the passing of this Act, and whether confirmed by Act of Parliament 
or not, and nothing in this Act shall prevent the Commissioners from making 
or enforcing any order for a through rate or toll which may in their opinion 
be required in the interest of the public. 

(4) Any company allowing traffic to pass from a canal on to any other 
canal or any railway, or from a railway on to a canal, shall be deemed to be a 
forwarding company, and the allowing of traffic so to pass shall be deemed to 
be the forwarding of traffic within the meaning of the above-mentioned 
Acts. 

(5) The provisions of the Railway and Canal Traffic Act, 1854, and of the 
Regulation of Railways Act, 1873, and of this Act, with respect to through 
rates, shall extend to any canals which, in connection with any river or other 
waterway, form part of a continuous line of water communication, notwith- 
standing that tolls may not be leviable by authority of Parliament upon 
such river or other waterway. 

38 . Where a railway company, or the directors or officers of a railway 
company, or any of them or any persons on their behalf, have the control over, 
or the right to interfere in or concerning the traffic conveyed, or the tolls, 
3 ates, or charges levied on the traffic of or for the conveyance of merchandise 
on a canal, or any part of a canal, and it is proved to the satisfaction of the 
Commissioners tW the tolls* rates, or charges levied on the traffic of or for 
the conveyauce of merchandise on the canal are such as are calculated 
to divert the traffic from the canal to the railway, to the detriment of the 
canal or person sendina: traffic over the canal or other canals adjacent to 
it — 

(1) The Commissioners may, on the application of any person interested 
in the tr^c of the canal, make an order requiring the tolls, rates, 
and charges levied on the traffic of or for the conveyance of mer- 
chandise on the canal, to be altered and adjusted in such a manner that 
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the same shall be reasonable as compared with the rates and charges Section 38. 
for the conveyance of merchandise on the railway : 

(2) If within such time as may be prescribed by the order of the Com- 

missioners, the tolls, rates, and charges levied on the traffic of or 
for the conveyance of merchandise on the canal are not altered and 
adjusted as required by such order, the Commissioners may them- 
selves by an order make such alterations in and adjustment of the 
toils, rates, and charges levied on the traffic of or for the conveyance 
of merchandise on the canal as they shall think just and reasonable, 
and the tolls, rates, and charges as altered and adjusted by the order 
of the Commissioners shall be binding on the company or persons 
owning or having the control over the traffic of, or the tolls, rates, and 
charges levied on the traffic of, or for the conveyance of merchandise 
on the canal. 

(3) hTo application shall be made to the Commissioners under this section 

until the Board of Trade (a) have certified that the applicant is a 
fit person to make the application, and that the application is a proper 
one to be submitted for the adjudication of the Commissioners ; and 
no order shall be made by the Commissioners under this section 
unless notice of the application has been served upon such com- 
pany and persons, and in such manner as the Board of Trade (h) 
may direct : 

(4) The Commissioners may at any time, upon the application of any 

company or person affected by any order made under this section, 
and after notice to and hearing such companies and persons as the 
Commissioners may by any general rules or special order prescribe, 
rescind or vary any order made under this section. 

Now the l^Iinistry of Transport. 

40. — (1) Every canal company shall, before such date as the Board of Byelaws of 
Trade {a) may prescribe, forward to the Board of Trade true copies, certified 
in such manner as the Board of Trade direct, of any byelaws or regulations 
of such company which are in force at the commencement of this Act ; and 
the byelaws of any canal company, copies of which are not forwarded to the 
Board of Trade as provided by this section, shall from and after the said date 
cease to have any operation, save in so far as any pencdty may have heen already 
incurred under the same (b). 

(2) A byelaw or regulation of any canal company hereafter to be made 
under any power which has before or at the time of the passing of this Act (h) 
been, or which may hereafter be, conferred on any canal company, shall not 
have any force or effect until two months after a true copy of such byelaw 
or regulation, certified in such manner as the Board of Trade direct, has been 
forwarded to the Board of Trade, unless the Board of Trade before the 
expiration of such period have signified their approbation thereof, 

(3) The Board of Trade may, at any time after any existing or future 
byelaws or regulations of a canal company have been forwarded to them, 
notify to tbe company their disallowance thereof, or of any of them, and in 
case such byelaws or regulations are in force at the time of the disallowance, 
the time at which the said byelaws or regulations shall cease to be in force. A 
byelaw or regulation disallowed by the Board of Trade shall not after such 
disallowance have any force or effect whatever, save (as regards any byelaw 
or regulation which may be in force at the time of the disallowance thereof ) 
in so far as any penalty may have heen then already incurred under the 
same. 

(4) The Board of Trade may from time to time make, rescind, and rary 
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suck regulations as they think fit with respect to the publication by canal 
companies of their byelaws and regulations, and with respect to the publica- 
tion by canal companies of their intention to apply to the Board of Trade 
for the allowance of any intended byelaws and regulations. Any regulations 
so made which are for the time being in force, shall have effect as if they had 
been enacted in this Act. 

(a) For “ Board of Trade ” throughout this section read “ Minister of Transport ” 
(Ministry of Transport Act, 1919, post, p. 5195). 

(b) Italicised words repealed by S. L. R. A., 1908 (18 Halsbury’s Statutes 1175). 

****** 

43 . — (1) Any canal company may make and enter into contracts and 
arrangements with any other canal company or canal companies for the 
passage over and along their respective canals, or any of them, of boats, 
barges, vessels, and other through traffic, and, for the use by such traffic, 
of the wharves, landing places, and other works of any such canal, upon 
payment of such through tolls, rates, and charges, and subject to such condi- 
tions and restrictions as may be agreed upon between such companies ; and 
for the collection and recovery by any one of the companies on behalf of 
themselves and the other companies interested of the tolls, rates, and charges 
payable in respect of such through traffic ; and for the division and apportion- 
ment of the tolls, rates, and charges ; and any such contract may contain 
provisions for the erection and maintenance of or otherwise for providing 
warehouses, offices, and other buildings and conveniences, and any other 
provisions for the purpose of carrying into effect any such arrangement, and 
any company may apply their funds or moneys for the same purpose. 

(2) Notwithstanding any enactments providing for the charge of equal 
tolls, rates, and charges, such through tolls, rates, and charges as above 
mentioned may respectively be computed at a lower toll or rate per mile 
than the tolls, rates, or charges charged for the passage over land along the 
same canals of like traffic, not being through traffiic, without necessitating 
on occasioning any reduction of the last-mentioned tolls, rates, or charges. 

(3) Any like contracts and arrangements existing at the passing of this 
Act shall be, and from the "respective dates of the making thereof shall be 
deemed to have been, as valid as if the same had been m^e after the com- 
mencement of this Act. 

* * Up « ^ 

45 . — (1) Where, on the application of a canal company, it appears to 
the Board of Trade (a) that any canal or part of a canal belonging to the 
applicants (hereinafter referred to as an unnecessary canal) is at the time 
of making the application unnecessary for the purposes of public navigation, 
or where, on the application of any local authority (&), or of three or more 
owners of lands adjoining or near to any canal or part of a canal, it appears 
to the Board of Trade that that canal or part of a canal (hereinafter referred 
to as a derelict canal) has for at least three years previously to the making 
of the application been disused for navigation, or, by reason of the default of 
the proprietors thereof, has become unfit for navigation, or that the lands 
adjoining or near thereto have suffered injury by water that has escaped 
from the derelict canal, and that the proprietors of the derelict canal decline 
or are unable to effect the repairs necessary to prevent further injury, the 
Board of Trade may by warrant signed by their secretary authorise the 
abandonment by the existing proprietors of such unnecessary canal or such 
derelict canal, and after the granting of the warrant, and the due publication 
as required by the Board of Trade of a notice of the granting thereof, the 
Board of Trade may make an order releasing the canal company or other 
the proprietors of the unnecessary or derelict canal from all liability to main- 
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tain the same canal, and from all statutory and other obligations in respect Section 45* 
thereof, or of or consequent on the abandonment thereof- 

(2) In the case of an unnecessary canal no warrant of abandonment shall 
be granted unless the Board of Trade are satisfied — 

(a) That it is unnecessary for the purposes of public navigation ; 

(b) That the application has been expressly authorised by a resolution of 

a majority of the shareholders of the canal company owning the 
present and voting at an extraordinary or special general meeting of 
that company ; 

(c) That such public and other notices of the application have been given 

as the Board of Trade may require ; 

(d) That compensation (the amount thereof to be determined in case of 

difference as the Board of Trade may prescribe) has been made to 
all persons entitled to compensation by reason of the proposed 
abandonment of the canal. 

(3) In the case of a derelict canal the warrant may be granted on the 
condition that the canal or any part thereof, with all or any of the powers 
relating thereto, he transferred to any person, body of persons, or local 
authority, and where any such condition is imposed the Board of Trade 
may, if they think fit, frame and embody in a Provisional Order a scheme for 
the management of the canal or any part thereof. 

(4) The Provisional Order may provide for the constitution of a body to 
manage the canal or any part thereof, for the transfer to that body or any 
local authority of the canal or any part thereof, and of all or any of the powers 
relating thereto, for the limitation or discharge of any liabilities affecting the 
canal or the owners thereof for the time being, and for any other matters 
which may appear to the Board of Trade to be necessary or proper for carrying 
this section into effect. 

(o) The Board of Trade may submit to Parliament for confirmation any 
Provisional Order made by it in pursuance of this section, but any such 
Order shall he of no force unless and until it is confirmed by Act of Parlia- 
ment. 

(6) If while the Bill confirming any such Order is pending in either 
House of Parliament, a petition is presented against any Order comprised 
therein, the Bill, so far as it relates to the Order, may be referred to a select 
committee, and the petitioner shall be allowed to appear and oppose as in 
the case of private Bills. 

(7) In this section the expression “local authority” means any one of 
the local authorities mentioned in section seven of this Act (c). 

(8) Por the purpose of giving effect to the provisions of this section, the 
Board of Trade may require the applicants to furnish any evidence in their 
possession or under their control relative to the application, and may at the 
expense of the applicants appoint and send an officer to inspect the canal 
referred to in the application, and to obtain information and evidence in the 
neighbourhood thereof relative to the proposed abandonment, and may from 
time to time make regulations as to the mode of making applications, and 
the nature and mode of publication of notices, and generally as to the 
conduct of proceedings. 

(а) For “ Board of Trade ” here and throughout this section read “ Minist^ of Trans- 
port ” (Ministry of Transport Act, 1919, post, p. 6195). 

(б) l^e sub-s. (7), mpra. 

(c) See the section, ante, p. 4706. The expro^ion “ local authority ** includes an 
urhii or inral district council, 

46. In this Part of this Act the expression “ canal company ” shall include Mnitioa 
a “ railway and canal company,” so far as relating to any canal of any such - 

last-mentioned company. 
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Section 48. 


PART IV. 

Miscellaneous. 

* * * * * * 


Evidence on 48 , On any rating appeal (a), and before any court, where it may be 
rating appeals, material to show the receipts or profits of a railway company or canal com- 
pany, or railway and canal company, it shall be Jawful for the company to 
prove the same by written statements or returns verified by the affidavit or 
statutory declaration of the manager or other responsible officer, and any 
such statements or returns shall be prima facie evidence of the facts therein 
stated with respect to such receipts or profits : Provided that the person by 
whom any such affidavit or statutory declaration is made shall in every case, 
if required, attend to be cross-examined thereon. 

(a) See the definition of this expression in s. 65, post, p. 4721. 

* ***** 


Parties may so. In any proceedings under this Act any party may appear before the 
or^Tc^nSl^” Commissioners either by himself in person or by counsel or solicitor, 
etc* ***** * 

Saving of 52< The powers and jurisdiction conferred by this Act on the Commis- 

^rreTon^Com- Board of Trade shall he in addition to and not in substitution for 

missioners and any powers and jurisdiction vested in the Commissioners or Board of Trade 
Board of Trade. statute. 

Proceedings of 53 . — (1) All documents purporting to be rules, orders, or certificates 

Board of Trade- jna,de or issued by the Board of Trade (a), and to be sealed with the seal 
of the Board, or to be signed by a secretary or assistant secretary of the 
Board, or any person authorised in that behalf by the President of the 
Board, shall be received in evidence, and deemed^ to be such orders, rules, 
or certificates without further proof, unless the contrary is shown. 

(2) A certificate signed by the President of the Board of Trade that any 
order made, certificate issued, or act done, is the order, certificate, or act of, 
the Board of Trade, shall be conclusive evidence of the fact so certified. 

(a) The Board of Trade has now been superseded by the Minister of Transport 
(Ministry of Transport Act, 1919, post, p. 6195). 

54 . — (1) Where any local authority having power under this Act to make 
or oppose any complaint to the Commissioners, or the Board of Trade, or 
to enter into any agreement to pay the whole or a portion of the expenses 
of complying with an order of the Commissioners or the Board of Trade, 
or to make any application f6r the abandonment or acquisition of a canal 
under this Act, incur any expenses in or incidental to such complaint, 
opposition, agreement, or application, such expenses may be defrayed out of 
the rates or funds out of which the expenses incurred by such authority in 
the execution of their ordinary duties are defrayed, and if such authority is 
a rural sanitary authority in England, shall be defrayed as general expenses, 
unless the Local Government Board direct that they shall be defrayed as 
special expenses (a). 

(2) A local authority may enter into any contract involving the payment 
by themselves and their successors of any expenses authorised by this section 
to be defrayed. 

(3) Where any such local authorily have no power to borrow money for 
the purpose of defraying any expenses authorised by this section, such 
authority, if other than a surveyor of highways, may, with the consent oi 


Expenses of 
local autho- 
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the Board of Trade ia the case of any harbour board or conseryancj Section 54. 
authority, and with the consent of the Local Government Board in the case — 
of any other authority, borrow money in manner provided by the Local 
Loans Act, 1875 (&), on the security of the rates or funds out of which the 
expenses are authorised to be defrayed, and the prescribed period for the 
loan shall be such period as the board giving such consent may approve. 

(4) On the request of any board whose consent is required for such loan, 
the Board of Trade or Commissioners shall certify such particulars respect- 
ing the amount of the said expenses and the propriety of incurring the same 
and of borrowing for the payment thereof as may be requested by such 
board (c). 


(a) The expenses in the case of an urban authority will, in general, be paid out of the 
general rate fond. See L. G. A., 1933, ss. 185 (1), 188, ante, pp. 1013, 1015. As to special 
expenses, see s. 190 of the same Act, ante, p. 1016, and the B. and V. Act, 1925, ante, 
p. 2113. 

(5) The text of this Act is set out, ante, p. 4530. 

(c) The remainder of this section relates only to Ireland. 

55 . In this Act, unless the context otherwise requires, — Definitions; 

Terms defined by the Regulation of Railways Act, 1873, have the mean- 
ings thereby assigned to them : 

The term “ conservancy authority ” means any persons who are otherwise 
than for private profit intrusted wdth the duty or invested with the 
power of conserving, maintaining, or improving the navigation of any 
tidal or inland water or navigation : 

The term “ harbour hoard means any persons who are otherwise than 
for private profit intrusted with the duty or invested with the power 
of constructing, improving, managing, regulating, and maintaining a 
harbour, whether natural or artificial, or any dock : 

The term “ undue preference ” includes an undue preference, or an undue 
or unreasonable prejudice or disadvantage, in any respect, in favour of 
or against any person or particular class of persons or any particular 
description of traffic : 

The term “terminal charges” includes charges in respect d£ stations, 
sidings, wharves, depots, warehouses, cranes, and other similar matters, 
and of any services rendered thereat : 

The term “merchandise” includes goods, cattle, live-stock, and animals 
of all descriptions : 

The term “ trader ” includes any person sending, receiving, or desiring to 
send merchandise by railway or canal : 

The term “ home ” in relation to merchandise, includes the United King- 
dom, the Channel Islands, and the Isle of Man : 

The terra “ rating appeal ” means an appeal against any valuation list or 
against any poor rate or any other local rate (a). 

The term “superior court” means, as regards England, the High 
Court . . . 

The term “ superior court of appeal ” means, as regards England, her 
Majesty^s Court of Appeal . . . 

(a) The expression “ local rate ” would include a general rate. Paicts of the remainder 
of sechon relating to Scotland and Ireland onfy are here oxoitted, 

^ * * * * * 
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Section 1. 


Transfer 
to cotmty 
council of 
adminis- 
trative busi- 
ness of 
quarter 
sessions. 


THE LOCAL GOVEENMENT ACT, 1888. 

(51 & 52 ViCT. c. 41.) 

An Act io amend the Laws relating to Local Government in England and 
Wales, and for oilier ^purposes connected therewith, 

[ISth August 1888.] 

This Act established county councils throughout England and Wales, and trans- 
ferred to them most of the administrative powers and duties formerly exercised and 
performed by justices in quarter ^sions. In so far as it relates only to county 
councils, their election, powers, duties and liabilities, it was formerly beyond the 
scope of the present Work, and on these subjects the reader was referred to the 
“ Local Government Act, 1888,” 3rd ed., by Jilaemorran and Dill ; but there seems 
no longer to be any logical reason for omitting such provisions, and the Act, so far 
as unrepealed, is accordingly set out. 


PAET L 

County Councils. 

Constitidion of County Councils, 

1, 2. [Bepealed {except as to London) by the L, G. A., 1938, s, 307, 
b'cJied. XI,, Ft. Ill,, ante, pp, 1194, 1275.] 

Poivers of County Councils. 

3. There shall be transferred to the council of each county . . . 
(a) the ad min istrative business of the justices of the county in quarter 
sessions assembled, that is to say, all business done ,by the quarter 
sessions or any committee appointed by the quarter sessions, in respect 
of the several matters following, namely, 

(i) The making, assessing, and levying of county, police, hundred, 
and all rates, and the application and expenditure thereof (&), 
. . . (C) ; 

(u) . . . (c) ; 

(iii) . . . (c) ; 

(iv) . . . (c), assize courts, judges’ lodgings, lock-up houses, court 

houses, justices’ rooms, police stations, . . . (o), subject as to 
the use of buildings by the quarter sessions and the justices 
to the provisions of this Act respecting the joint committee 
of quaiiier sessions and the county council {d) ; 

(v) The licensing under any general Act of houses and other places 

for music or for dancing, and the granting of licences under 
the Eacecourses Licensing Act, 1879 (e) ; 

(Ti) . . . (e) ; _ 

(vii) The establishment and maintenance of and the contribution to 
reformatory and industrial schools (/) ; 

(viii) Bridges and roads repairable with bridges, and any powers 
vested by the Highways and Locomotives (Amendment) Act, 
1878, in the county authority [p ) ; 
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(ix) The tables of fees to be taken by and the costs to be allowed Section 3. 

any inspector, . . . (c) or person holding any office in the 

county other than the clerk of the peace and the clerks of 
the justices (h) ; 

(x) The appointment, removal, and determination of salaries, of 

. . . (c) any officer under the Explosives Act, 1875, and any 
officers whose remuneration is paid out of the county rate 
other than the clerk of the peace and the clerks of the 
justices (i) ; 

(xi) The salary of any coroner whose salary is payable out of the 

county rate, the fees, allowances, and disbursements allowed 
to be paid by any such coroner, and the division of the county 
into coroners’ districts, and the assignment of such 
districts (k) ; 

(xii) . . . (Z) ; 

(xiii) The execution as local authority of the Acts relating . . . (m) 
to destructive insects, to fish conservancy, to wild birds, to 
weights and measures, and to gas meters, and of the Local 
Stamp Act, 1869 (n) ; 

(xiv) Any matters arising under the Eiot (Damages) Act, 1886 (o) ; 

(xv) The registration of rules of scientific societies under the Scien- 

tific Societies Act, 1843 ; the registration of charitable gifts 
under the Charitable Donations Registration Act, 1812 ; the 
certifying and recording of places of religious worship under 
the Places of Eeligious Worship Act, 1812 ; the confirmation 
and record of the rules of loan societies under the Loan 
Societies x^ct, 1840 (n) ; and 

(xvi) Anj other business transferred by this Act. 

Poor law functions were transferred to county councils by the L. Gr. A., 1929, 

Pt. I, Vol. V. and 10 Halsbury’s Statutes 883, registration functions by ibid,, Pt. IE,, 
and certain highway functions by ibid,, Pt. IH. Most other powers of county 
councils have been conferred direct by statute and not transferred. 

(a) The words “ on and after the appointed day ” which were formerly inserted 
here were repealed by the S. L. B. A., 1908 (18 Halsbury’s Statutes 1175). 

(5) Rates are no longer made by the county council. Instead they precept on 
local authorities (see B. & V. A., 1925, s. 9, and notes thereto, ante, pp. 2134r-2140). 

In effect, therefore, no powers really continue to exist under this head. 

(c) Certain words here were repealed by the L. G. A., 1933, s. 307, Sched. XI., 

Pt. III., ante, pp. 1194, 1275. 

(d) Most of these powers were conferred by the County Buildings Act, 1826, 
which was repealed by the L. O. A., 1933, s. 307, Sched. XI., Pt, IV., ante, pp. 1194, 

1276, except so far as relates to assize courts, sessions houses and judges’ lodgings. 

See now s. 125 of that Act, ante, p. 915, as to halls, offices, etc. 

(e) The question of licences for these purposes is outside the scope of this work, 

(/) The powers in existence for this purpose in 1888 are now superseded by later 

statutes, notably the Children and Young Persons Act, 1933. The powers are set 
out in detail in the article on “ Approved Schools ” in The Encyciopsedia of Local 
Government Law and Administration. 

(g) See ante, p. 4602. 

(h) The excepted fees were, in 1888, fixed under the S. J. A., 1848, s. 30 (11 
Halsbury’s Statutes 288). 

(i) This subject is dealt with in detail in Halsbury’s Laws of England (Hailsham 
edn.), Vol. XIV., pp. 467 et seq, 

{h) See Coroners (Amendment) Act, 1926, s. 5 (3 Halsbury’s Statutes 782). 
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(l) This paragraph was repealed by the Eepresentation of the People Act, 1918, 
s. 47, post, p. 5177. 

(m) The words “ to contagious diseases of animals ” which were formerly con- 
tained in this paragraph were repealed by the S. L. E. A., 1908 (18 Halsbury’s 
Statutes 1175). 

(n) None of these Acts are within the scope of this work. Each subject is dealt 
with under the specific heading in the Encyclopaedia of Local Government Law and 
Administration. 

(o) For this Act, see 12 Halsbury’s Statutes 844. 

4. [Bepealed {except as to London) by the L. G, A., 1933 , s. 307 , 
Sched. XI., Pt. III., ante, pp. 1194 , 1275 .] 

5 . — (1) ... (a) a coroner for a comity shall not be elected by the 
freeholders of the county, and on any vacancy occurring in the office 
of coroner for a county, who is elected to that office in pursuance of a 
writ de coronatore eligendo, a like writ for the election of a successor 
shall be directed to the county council of the county instead of to the 
sheriff, and the county council shall thereupon appoint a fit person, 
not being a county alderman or county councillor, to fill such office, 
and in the case of a county divided into coroners’ districts shall assign 
him a district ; and any person so appointed shall have Hke powers 
and duties, and be entitled to like remuneration, as if he had been 
elected coroner for the county by the freeholders thereof. 

(2) Where the district of any such coroner is situate wholly within 
any administrative county, the council of that county shall, subject as 
herein-after mentioned, appoint the coroner. 

( 3 ) Where the district of any such coroner is situate partly in one 
and partly in another administrative county forming part of an entire 
county, the joint committee for the entire county may arrange for the 
alteration in manner provided by law of the district, so that, on the 
next avoidance of the office of coroner of that district, or at any earlier 
time fixed by the joint committee when the alteration is made, the 
coroner’s district shall not be situate in more than one administrative 
county. 

(4) Until such arrangement is made, the joint committee for the 
entire county shall appoint the coroner for the said district, and the 
amount payable in respect of the salary, fees, and expenses of such 
coroner shall be defrayed in like manner as costs of the joint committee 
are directed by this Act to be defrayed. 

(6) Nothing in this Act respecting the appointment of a coroner shall 
alter the jurisdiction of a coroner for the entire county, or any power 
of removing such coroner, whether by writ de coronatore esconerando 
or otherwise, and ail writs for the election or removal of a coroner shall 
be altered so as to give effect to this election. 

(6) . . . (a) any ... (a) enactment relating to the election of a 
coroner for a county by the freeholders of such county or any district 
thereof, are hereby repealed ... . (a). 

(7) . . • (&). 
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(а) Certain words here were repealed by S. L. K. A., 1908 (18 Halsbnry’s Statutes Note to 

1176). Section 5. 

(б) This paragraph was repealed by the L. G. A., 1933, ante, p. 735. 

6 . The county council shall have power to purchase, or take over on Power of 
terns to be agreed on, existing bridges not being at present county a® 
bridges, and to erect new bridges, and to maintain, repair, and improve 

any bridges so purchased, taken over, or erected. 

7. There shall be transferred to the county council ... {a) the Transfer to 

business of the justices of the county out of session — com^ of 

(а) in respect of the licensing of houses or places for the public certain 

performance of stage plays, and powers of 

(б) in respect of the execution as local authority of the Explosives of^^on^* 

Act, 1875. 

(a) Certain words here were repealed by the S. L. R. A., 1908 (18 Halabnry’s 
Statutes 1175). 

8. — (1) Nothing in this Act shall transfer to a county council any Reservation 
business of the quarter sessions or justices in relation to appeals by any of 
overseers or persons against the basis or standard for the county rate sessio^^^ 
or against that or any other rate. 

(2) All business of the quarter sessions or any committee thereof not 
transferred by or in pursuance of this Act to the county council shall 
be reserved to and transacted by the quarter sessions or committee 
thereof in the same manner, as far as circumstances admit, as ii this 
Act had not passed. 

9. — (1) The powers, duties, and liabilities of quarter sessions and of Powers as 
justices out ofsession with respect to the county police shall , . . (a) 

vest in and attach to the quarter sessions and the county council jointly, 
and be exercised and discharged through the standiug joint committee 
of the quarter sessions and county council appointed as herein-after 
mentioned. 

(2) Provided that the powers conferred by section seven of the 
County and Borough Police Act, 1856, which requires constables to 
perform, in addition to their ordinary duties, such duties connected 
with the police as the quarter sessions may direct or require, shall 
continue to be exercised by the quarter sessions as well as by the said 
standing joint committee, and may also be exercised by the county : 

council ; and the said section shall be construed as if the county coun<^ 
and the said standing joint committee were therein mentioned as well 
as the quarter sessions. 

(8) Nothing in this Act shall affect the powers, duties and liabilities 
of justices of the peace as conservators of the peace, or the obligation 
of the chief constable or other constables to obey their lawful orders 
given m that behalf. 

(a) Certain words here were repealed by S. L. B. A., 1908 (18 Halsbury’s Statutes 
1175). 

10. \Bej)ealed by the L. G. A., 1938, $• 307, Sched, XJ., PL III., anfej 
pp. 1194, 1275J 

B.H. — ^VOL. IV. 


2s 
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11 . — (1) Every road in a county (6) which is for the time being a 
[county] road (c) within the meaning of the Highways and Locomotives 
(Amendment) Act, 1878 (d), inclusive of every bridge carrying such 
road if repairable by the highway authority (e), shall, after the a'ppointed 
day (f), be wholly (g) maintained and repaired by the council of the 
county in which the road is situate, and such council, for the purpose of 
the maintenance, repair, improvement, and enlargement of, and other 
dealing with such road Qi), shall have the same powers and be subject 
to the same duties as a highway board, and may further exercise any 
powers vested in the council for the purpose of the maintenance and 
repair of bridges (i), and the enactments relating to highways and 
bridges shall apply accordingly ; and the county council shall have the 
same powers as a highway board for preventing and removing obstruc- 
tions (fe), and for asserting the right of the public to the use and enjoy- 
ment of the roadside wastes (T) ; and the execution of this section shall 
be a general county purpose . . . (m). 

(a) Considerable amendments have been effected in this section by Part HI. of 
the L. G. A., 1929, Vol. V. and 10 Halsbury’s Statutes 903, under which as from 
April 1st, 1930, county councils become the highway authorities in respect of all 
“ county roads ” {Le., roads which were formerly “ main roads,” “ classified roads ” 
in ixrban districts and all roads in rural districts) other than county roads claimed, 
under s. 32, ibid., by the councils of urban districts of more than 20,000 population. 

References in any enactment to “ main roads ” are to be construed as references to 
“ county roads ” (s. 29 (1)). 

In relation to comity roads (other than those claimed under s. 32, ibid.) county 
councils have the same functions as they possess in relation to main roads under 
sub-s. (1) of the section in the text. Further functions in relation to “ county 
roads ” and all highways in rural districts are also conferred upon them by the 
L. G. A., 1929, to the provisions of which reference should be made. 

(b) The expression “ county ” practically includes every place within an adminis- 
trative county, i.€., a county for which a county council is elected. It includes all 
quarter sessions boroughs other than county boroughs. See ss. 35 (3) and 38 (3), 
post, pp. 4747, 4751. 

(c) ‘‘ County road ” is substituted for “ main road ” by s. 29 (1), L. G. A., 1929. 
Reference should be made to the definition of “ road ” in s. 134 of that Act, Vol. V. 
and 10 Halsbury’s Statutes 971. 

(d) The Highways and Locomotives (Amendment) Act, 1878, ante, p. 4602, so far 
as material and unrepealed, and as amended by the L. G. A., 1929, is set out : see 
especially ss. 13 — 17, aTUe, pp. 4605 — 8, and the notes thereto. The adminis- 
trative business formerly done by quarter sessions under that Act in respect of all 
powers vested by it in the “ county authority ” is transferred to the county councils 
by s. 3 (viii.) of this Act. 

(c) County bridges ” (see the definition in s. 134, L. G. A., 1929) over which a 
county road is carried are not affected by this provision. Apart from it they are 
repairable by the county council, the powers and duties of the justices m quarter 
sessions having been transferred to them by s. 3 (viii.) of this Act, ante, p. 4722. 
The liability to repair a bridge ratione tenures is not transferred to a county council 
by virtue of this provision, and this non-liability is preserved by s. 38, L. G. A., 1929. 
But all bridges carrying county roads, if repairable by the highway authority, are 
within the expression “ county roads ” (see s. 134, L. G. A., 1929). 

By s. 6 of the 1888 Act, anie, p. 4725, a county council may take over, on terms 
to be agreed on, existing bridges not being county bridges, and may maintam, repair, 
and improve such bridges. See also the Bridges Act, 1929, Vol. V. and 9 Halsbuiy’s 
Statutes 26S. 

(/) Italicised words repealed by the S. L. R. A., 1908 (18 Bnlsbury’s Statutes 
1175). The appointed day was April 1st, 1889. 

(g) Under Highways and Locomotives' (Amendment) Act, 1878, s, 13 (9 Halsbury’s 
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Statutes 172), the county authority contributed only a moiety of the cost of main- Not6 to 
tenance. iNTow they are liable for the entire cost. This provision, however, does Section 11. 

not affect their right to receive the income of charitable trusts created for the repair 

of the road or bridge v. Day, [1900] 1 Ch. 31 ; 64 J. P. 88 ; 26 Digest 372, 

980 ; Be HalVs Charity, Severn Gomrs. v. Charity Trustees and Worcestershire County 
Council (1911), 76 P. 9 ; 28 T. L. E. 32 ; 26 Digest 578, 2693), 

A local Act of 18/1 gave power to the corporation of a borough to order that in 
any street (whether or not a highway repairable by the inhabitants at large) foot- 
ways should be made by the frontagers of such form, size, and materials as the 
corporation should direct; and provided that if the frontagers made default in 
execution of the work, the corporation might cause the work to be executed and 
recover the cost from the frontagers. It was held that when the borough had by 
virtue of this Act become a county borough, the provisions of s. 11, supra, had not 
the effect of repealing the provisions of the local Act as regards streets which W’ere 
main roads {Lodge v. Hudder^U Corporation, [18981 1 Q. B. 847 ; 62 J. P. 387 ; 

26 Digest 549, 2459 ; see also i2e Staffordshire and Derbyshire County Councils (1890), 

54 J. P. 566 ; 26 Digest 582, 2724). 

(h) Under Highways and Locomotives (Amendment) Act, 1878, s. 13 (9 Halsbury's “Main- 
Statutes 172), the county authority contributed only towards the cost oirrmintenance. tenance. 

It was held that the cost of removing snow, so as to render a main road passable, ' 

was an expense within the meaning of this term (Amesbury Guardians v. Wiltshire JJ. 

(1883), 10 Q. B. D. 480 ; 47 J. P. 184 ; 26 Digest 395, 1213). Cf. Acton D. C. v. 

London United Tramways, [1909] 1 K. B. 68 ; 73 J. P. 6 ; 26 Digest 439, 1563, as to 
a tramway company’s liability to remove snow from a street under the Tramways 
Act, 1870, ante, p. 4272, The cost of scavenging and watering was also held to be 
within the term so far as these were necessary for keeping the road in repair, as 
distinguished from scavenging and w^atering for purposes of public health and com- 
fort (B. V. Essex JJ. (1888), 4 T. L, E. 676 ; Burnley Corporation v. Lancaster €. C. 

(1889), 54 J. P. 279 ; 26 Digest 395, 1215 ; Be Warminster L. B. and Wiltshire C. C. 

(1890), 25 Q. B. D, 450 ; 54 J. P, 375 ; 26 Digest 395, 1217). The House of Lords 
held that lighting was not maintaining or repairing,” in Lanarkshire Road Trustees 
V. Fleming (1886), 14 E, (Ct. of Sess.) (H. L.) 18 ; and in Warminster L. B. y. WiU‘ 
shire C. C., supra, the court held that the cost of lighting main roads v as not cast 
upon county councils by the vlder language of the text. The words “ improvement 
and enlargement of and other dealing ” were inserted to meet the decision in Leek 
Improvement Commiissioners v. Staffordshire JJ. (1888), 20 Q. B. D. 794 ; 52 J. P. 

403 ; 26 Digest 395, 1216, where it was held that converting a macadamised road 
into a paved road did not come within the term “ maiutenance,” but it would no 
doubt be an improvement or other dealing with the road within the meaning of 
the text. See also London l^Lord Mayor, etc. of) v. Barnes (1896), 12 T. L. E. 135. 

The Highway Act, 1864, ss. 47, 48 (9 Halsbury’s Statutes 158, 160), enumerates 
certain acts which are to be deemed improvements which a highway board may 
make, and the county council will have the same powers. These improvements 
include the conversion of any road that has not been stoned into a stoned -road, 
the wideniag of any road, the cutting off the comers in any road where land is 
required to be purchased for that purpose, the levelling roads, the mak i ng any 
new road, and the building or enlaiging bridges, and the doing of any work in respect 
of highways beyond ordinary repairs ^sentiai to placing any existing highway in 
a proper state of repair. See alw as to improvements the I)eveIopment and Koad 
Improvement Funds Act, 1969, post, p. 5105, amended by the Roads Act, 1920, 

Vol. V., post, and the Roads Improvement Act, 1925, Yol. V., post. For the purpo^ 
of the L. G. A., 1929, Vol. V. and 10 Halsbury’s Statutes 883, the expression 

improvement ” in relation to a road includes the fixing of a building line or improve- 
ment line under any enactment (s. 134, ibid.). The county council is liable to repair 
footpaths by the side of main roads, paved or pitched crossings, etc. (see Be WoT’ 
minster L. B. and Wiltshire 0. 0. (1890), 25 Q: B. D. 450 ; 54 J. P. 375 ; 26 Digest 
395, 1217 ; In re Burslem Corporation and Staffordshire C. C., [1896] 1 Q. B. 24 ; 

59 J. P. 772 ; 26 Digest 395, 1218 ; Derby 0. C. v. Mathch Bath and Scarthin Nick 
U. D., [1896] A. C. 315 ; 60 J. P. 676 ; 26 Digest 395, 1219). 

The owner of land, tfamugh which a main road ran, brought an action against riae 
county council c laiming a declaration iliat llie council were liable to repair the 



4728 


The Local Govbenment Act, 1888 . 

Note to retaining walls on either side of such road ; he also asked for a mandatory injunction 
Section 11* ordering the council to do any necessary repairs to such walls. It was held that the 

court could not consider whether the repair of those walls (or any other particular 

work) was necessary for the proper maintenance of the road, and that it would be 
contrary to practice to grant a mandatory injunction to do repairs even if the council 
were liable to repair the walls (Att.-Oen. v. Staffordshire C. G., [1905] 1 Ch. 336, 
69 J. P. 97 ; 26 Digest 353, 797 ; but c/. B. v. Wilts and Berks Canal Co., [1912] 
3 K. B, 623 ; 77 J. P. 24 ; 16 Digest 295, 1082). The liability of a highway authority 
is general, i.e., merely to repair and maintain the highway ; they must select and 
adopt proper methods of performing their duty ; the court -v^l not prescribe methods, 
but merely consider the result (Atf.-Gen. v. Staffordshire G. G., supra). Whether 
the only Hability as distinct from duty is on the inhabitants of the parish, qumre 
(ibid.). See further as to the discretion of a highway authority as to the mode of 
repairing, Lodge Holes Colliery Go., Ltd. v. W^neshury Corporation, [1908] A. C. 
323 ; 72 J. P.417; 26 Digest 331, 630 ; B. v. Brighton Corporation, Ex parte Shoesmith 
(1907), 71 J. P. 265 ; 96 L. T. 762 ; 26 Digest 386, 1U8. 

Repair of ((i) The county council have now all the powers formerly exercised by justices 

bridges. in quarter sessions as to the repair of county bridges. See s. 3 (viii.) of this Act, 
ante, p. 4722. As to the general liability of the coxmty council (as representing the 
“ inhabitants ”) to repair a county bridge, see Att.~Gen. v. West Biding G. G. (1903), 
67 J. P. 173 ; 26 Digest 572, 2638, and cases cited therewith on p. 4374, ante. A 
bridge was partly in Staffordshire and partly in Derbyshire, and by a local Act the 
expenses of repairing it were to be borne equally by the two county rates. Although 
by s. 50 of this Act (repealed) the whole of the bridge became included in Stafford- 
shire, it was held that the local Act remained in force, and both counties were still 
liable equally (Be Staffordshire and Derbyshire County Councils (1890), 54 J. P. 566 ; 
26 Digest 582, 2724). If the county coimcil make any alteration in the road so as to 
cause a nuisance, they will be liable m damages to any person injured thereby : see 
Shill V. Gloucestershire G. G. (1893), Times, October 30th. But where the approach 
to a county bridge had subsided, and the county council proposed to raise it to its 
original level, it was held that they could not be restrained from doing so at the suit 
of a frontager, who alleged injury to his property (Atherton v. Cheshire C. C. (1895), 
60 J. P. 6 ; 26 Digest 3^34, 6S6). As to the liability of councils, railway and canal 
companies and others to repair bridges and “ approaches ” thereto and fences thereof, 
and in some cases to raise bridges when a subsidence occurs, see cases cited in note (d) 
to the P. H. A., 1875, s. 148, ante, p. 4369. 

Por the purpose of repairing county roads the county council have the same right 
under this section of taking gravel from a pit as a surveyor of highways has (Norfolk 
G. G. V. Bittering Highvjay Surveyor (1894), 58 J. P. 497 ; 26 Digest 354, 805). See 
also as to the power of a couniy council to take materials for repairs under the 
Highway Act, 1835, ss. 51, 53 (9 Halsbury’s Statutes 72, 74), Allinson v. Cumberland 
G. C. (1907), 71 J. P. 398 ; 97 L. T. 187 ; 26 Digest 355, 813. 

See also note (c), supra. 

Removing (k) The costs of prosecuting by indictment for obstructing a highway are properly 
obstactions chargeable as part of the cost of maintaining a highway (B. v. Heath (1865), 29 
to highways. J. P. 452). Jessel, M.R., caressed an opinion that the Crown or the conservators 
of a road had by their agents a right to remove an obstruction, though a private 
person has no such right if he could pass without doing so, and that in any case a 
body or person who represented the public would have such a right after judicial 
determination that there was an obstruction (Bagshaw v. Buxton L. B. (1875), 
1 Oh. D. 220 ; 40 J. P. 197 ; 26 Digest 449, 1652). But in Reynolds v. Presteign 
V. D. 0., [1896] 1 Q. B. 604 ; 60 J. P. 296 ; 26 Digest 449, 1654, it was held that an 
urban district council has power to remove encroachments upon any highway within 
the district vested in them by the P. H. A,, 1875, s. 149, ante, p. 4375, without first 
taking proceedings, either summarily or by way of indictment, against the person 
responsible. And according to the dicta in LouPh JJ. D. C. v. West (1896), 60 J. P. 
600 ; 65 L. J. Q. B. 535 ; 26 Digest 391, 1176, it would appear that this power is 
exercisable by rural district councils also. Moreover, in Harris v. Northamptonshire 
<7. G. (1897), 61 J. P. 599 ; 13 T. D. R. 440 ; 26 Digest 449, 1656, it was held that a 
county council has the like power of removing obstructions without first taking 
proceedings, apart from any vesting in them of the soil of the road. But the practice 
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of acting without first obtaining a judicial decMon in cases where there is a doubt Not6 to 
as to whether the obstruction is lawful or not was strongly condemned in Reynolds Section 11. 

y. Preateign U. D. C„ [1896] 1 Q. B. 604 ; 60 J. P. 296 ; 26 Digest 449, 1654, and 

in Urban Housing Co. y. Oxford Corporation, [1940] 1 Ch. 70 ; [1940] 4 All E. B. 211 ; 

104 J. P. 15; Digest Supp. In L(mth U. D. C, v. West (1896), 60 J. P. 600; 

65 L. J. Q. B. 535 ; 26 Digest 391, 1176, it was held that the local authority might 
recover the expenses of removal by action from the person responsible. 

It has been held in Ireland that traction engine traffic which breaks up a road 
reasonably fit for the ordinary traffic thereof is a public nuisance, and that (apart 
from statutory provision) a council liable to repair such road can recover the extra 
cost of repairs as special or particular damage (Cavan G, C, and JBailiehorough E. D. C. 

V. Kane, [1910] 2 I. R. 644 ; [1913] 2 I. R. 250 ; 26 Digest 470, t). The same law 
applies in Scotland (Glasgow Corporation v. Barclay, Curie <0 Co., Ltd. (1923), 87 
J. P. 160 ; 130 L. T. 33 ; 26 Digest 462, a). See also cases on p. 4364, ante. 

(Z) The highway is prima facie the entire space between the fences which is capable Width of 
of being used for passage. See and compare the following cases as to the presumption highways- 
and the conditions to which it is subject : E. y. United Kingdom Telegraph Co. (1862), 

2 B. & S. 647 n. ; 26 J. P. 390 ; 26 Digest 313, 452 ; Turner v. Eingwood Highway 
Board (1870), L. R. 9 Eq. 418 ; 26 Digest 315, 476 ; Nicol v. Beaumont (1883), 53 
L. J. Ch. 853 ; 50 L. T. 112 ; 26 Digest 312, 44B ; Harris v. Northampton- 
shire 0. C, (1897), 61 J. P. 599; 13 T. L. R. 440; 26 Digest 449, 1656; 

Locke-King v. WoUng U. D. C. (1897), 77 L. T. 790 ; 14 T. L. R. 32 ; 26 
Digest 314, 459 ; Friem Barnet U. D. C. v. Richardson (1898), 62 J. P. 547 ; 26 
Digest 314, 460 ; Nedd v. Hendon U. D. C. (1899), 63 JT. P. 724 ; 81 L. T. 405 ; 

26 Digest 314, 461 ; Evelyn v. Mirrielees (19()0), 17 T. L. R. 152 ; 26 Digest 315, 

470 ; Belmore (Countess of) v. KerU C. C., post, p. 4730 ; Att.-Qen. v. Esher Linoleum 
Co., [1901] 2 Ch. 647 ; 26 Digest 281, 178 ; Thames Conservators v. Dennis (1902), 

Times, November 1st ; PvlMn v. Deffel (1891), 64 L. T. 134 ; 26 Digest 315, 477 ; 

Ford V. Harrow U, D. C. (1903), 67 J. P. 248 ; 88 L. T. 394 ; 26 Digest 315, 469 ; 

Harvey v. Truro B. D. G., [1903] 2 Ch. 638 ; 68 J. P. 51 ; 26 Digest 313, 454 ; 

Plumhley v. Loch (1902), 67 J. P. 237 ; 19 T. L. R. 14 ; 26 Digest 430, 1495 ; AU.- 
Gen. V. Perry, [1904] 1 1. R. 247 ; Offin v. Eochford E. D. 0., [1906] 1 Ch. 342 ; 70 
J. P. 97 ; 26 Digest 313, 455 ; AU.-Gen, v. Moorsom-Edberts (1908), 72 J. P. 123 ; 

26 Digest 315, 468 ; St Ives Gorporation v. Wadsvxyrth (1908), 72 J. P. 73 ; 26 Digest 
261, 14 ; Leeke v. Portsmouth Gorporation (1912), 107 L. T. 260 ; 7 Digest 322, &1 ; 

Goats V. Herefordshire G. (7., [1909] 2 CJi. 579 ; 73 J. P. 355 ; 26 Digest 291, 2B0; 

Copestahe v. West Sussex G. G., [1911] 2 Oh. 331 ; 75 J. P. 465 ; 26 D^est 304, B55 ; 

Att.-Qen. v. Warren Smith (1912), 76 J. P, 253 ; 26 Digest 451, 1669 ; AU.-Gen, v. 
Lindsay-Hogg, [1912] W. N. 176 ; 76 J. P. 450 ; 26 Digest 295, 26B ; East v. Berkshire 
C. G. (1911), 76 J. P. 35 ; 106 L, T. 65 ; 26 Digest 314, 456 ; AU.-Gen. v. Hemng- 
way (1916), 81 J. P. 112; 15 L. G. R. 161 ; 26 Digest 301, 316. It would not 
ordinarily include an open and unenclosed ditch by the side of it (Thome v- Field 
(1869), 33 J. P. 727 ; 20 L. T. 563 ; 26 Digest 435, 1531 ; Hanscombe v. Bedfordshire 
C. G.y [1938] Ch. 944 ; [1938] 3 M E. R. 647 ; Digest Supp.), although there is no 
rule of law that a ditch running alongside a highway cannot be dedicated as part of the 
highway, merely because it is not part of the roadway and cannot be used by the 
public for purposes of passage (CJ^ley Corporalim v. Nightingale, [1907] 2 K. B. 

637 ; 71 J. P. 441 ; 26 Digest 315, 472) ; with the last case compare Walmdey v. 

Featherstone U. D. C. (1909), 73 J. P. 322 ; 26 Digest 310, 430. Nor would it include 
any part of the unenclosed land adjoining a highway which had never been dedicated 
as part of the highway though within fi&en feet of the centre of the road (Easton v, 

Richmond Highway Board (1871), L. R. 7 Q. B. 69 ; 36 J. P. 485 ; 26 Dig^t 435, 

1536). And see Robinson v. Gowpen Local Board (1893), 63 L. J. Q. B. 235 ; 9 R. 

858 ; 26 Digest 300, 309. As to whether the whole width of a projected road has 
been dedicated, or only that portion of it as yet reasonably fit for tr^c, see Eoidey 
V. Tottenham U. D. G., [1914] A. 0. 95 ; 78 J. P. 97 ; 26 Digest 308, 407. As to the 
liability of a local authority for the interference by a third party with the right of 
access to a highway, see Porter v. Tottenham U. D. 0., [1915] 1 K. B. 776 ; 79 J. P. 

169; 7 Digest 337, 25. 

The provision in the text appears to imply that the county council will have Ihe Roadsidie 
same powers over and in respect of roadside wastes between the fences as they have wastes. 
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with respect to the rest of the liighway ; but it is submitted that they have no 
powers or rights over roadside wastes which do not form part of the highway and 
which remain private property as before (Behnore {Countess of) v, Kent C. G., [1901] 
1 Ch. 873 ; 65 J. P. 456 ; 26 Digest 314, 466). In Curtis v. Kesteven C. 0. (1890), 
45 Ch. D. 504 ; 26 Digest 391, 1174, unmetalled strips adjoining a main road were 
held by North, J., to be “ roadside wastes ” within the meaning of the subsection 
in the text but not to be vested in the county council by sub-s. (6) (which is in 
relation to “ county roads ” re-enacted by s. 29 (2) and (3), L. G. A., 1929, VoL V. 
and 10 Halsbury’s Statutes 903). By the L. G. A., 1894, s. 26 (6), post, p. 4911, 
nothing in that section shall affect the powers of the county council in relation to 
roadside wastes. The powers of a rural district council in relation to rights of way 
and roadside wastes under that section are preserved by s. 30, L. G. A., 1929, VoL V. 
and 10 Halsbury’s Statutes 904. 

(m) Certain words here were repealed by the L. G. A., 1933, s. 307, Sched. XI., 
Pt. III., ante, pp. 1194, 1275. 

(2) Provided that any urban authority may, within tivelve months 
after the appointed day, or in case of a road in the district of such authority 
becoming a main road at any subsequent date then within twelve months after 
that date, claim to retain the powers a^id duties of maintaining and repairing 
a main road within the district of such authority, and thereupon they shall 
be entitled to retain the same, and, for the purpose of the maintenance, 
repair, imprommeni, and enlargement of, and other dealing iviih such 
road, shall ham the same powers and be subject to the same duties as if 
such road were an ordinary road vested in them, and the council shall make 
to such authority an annual payment towards the costs of the maintenance 
and repair, and reasonable improvement connected with the maintenance 
and repair of such road. 

This subsection is repealed by L. G. A., 1929, Sched. XII., Pt. III. ; Vol. V. and 
10 Halsbury’s Statutes 1016. The right to “ claim ” county roads can now be 
exercised oiy by the councils of urban districts with a population of more than 
20,000 (s. 32, Vol, V. and 10 Halsbury’s Statutes 906). Where such authorities had 
“ retained ” main roads under this subsection they are to be deemed to have claimed 
such roads imder s. 32 (5), Vol. V. and 10 Halsbury’s Statutes 908. The contribu- 
tions to be made by county councils towards the maintenance, repair, and improve- 
ment of claimed county roads is provided for in s. 33. 

(3) The amount of such payment shall he such annual sum as may be 
from time to time agreed on, or in the absence of agreement may be 
determined by arbitration of the Local Government Board. 

This subsection is repealed by L. G. A., 1929, Sched. XH., Pt. m., see note to 
sub-s. (2), supra. 

(4) The county council and any district council may from time to time 
contract for the undertaking by the district council of the maintenance, 
repair, improvement, and enlargement of, and other dealing with any main 
road, and, if the county council so require, the district council shall under- 
take the same, and such undertaking shall be in consideration of such 
annual payment by the county council for the costs of ^ the undertaking as 
may from time to time be agreed upon, or, in case of difference, be dker- 
mined by arbitration of the Local Government Board ; and for the 
purposes of such undertaking the district council shall have the same 
powers and be subject to the same duties and liabilities as if the road were 
an ordinary road vested in them. 

This subsection is repealed by Sched. XEE., Pt. in., L. G. A., 1929. Under that 
Act county councils may delegate thdr functions in respect of county roads to 
district councils, see ss. 35 and 36, Vol. V. and 10 Halsbuiy’s Statutes 910, 911. 
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(6) Provided in m case shall a comity council make any payment Section 11. 

to a district council towards the costs of such undertaking as respects 

any road^ or towards the costs of the maintenance, repair, or improve- 
ment of any road hy an urban authority, until the county council are 
satisfied by the report of their surveyor, or such other person as the county 
council may appoint for the purpose, that the road has been properly 
maintained and repaired, or that the improvement or enlargement of or 
other deeding with the road, as the case may be, has been properly executed^ 

This subsection is repealed by Sched. XII., Pt. Ill,, L. G. A., 1929, 

A similar provision is contained in ss. 33 and 36, Yol. Y. and 10 Halsbury’s Statutes 
908, 911. 

(6) A main road and the materials thereof, and all drains belonging 
thereto, shall, except where the urban authority retain the powers and 
duties of maintaining and repairing such road, vest in the county comicil, 
and where any sewer or other drain is used for any purpose in connexion 
with the drainage of any main road, the county council shall cinitinue 
to have the right of using such sewer or drain for such purpose, and if any 
difference arises between a county council and any highway or sanitary 
authority as respects the authority in whom the drain is vested, or as to tJw 
use of any server or other drain, the council or the highioay or sanitary 
authority may require such difference to be referred to arbitration, and the 
same shall be referred to arbitration in manner provided by this Act. 

This sub-section is repealed by Sched. XIL, Pt. IIL, L. G. A., 1929. 

A similar provision in relation to “ county roads is contained in s. 29 (2) and (3), 

Yol. V. and 10 Halsbury’s Statutes 903. 

(7) Where a county council declare a road to be a [county] road, such Declaration 
declaration shall not take effect until the road has been placed in proper 

repair and condition to the satisfaction of the county council. 

This provision is in effect an amendment or proviso to the Highways and Loco- 
motives (Amendment) Act, 1878, s. 15 (9 Halsbury’s Statutes 172). That Act is 
amended by the L. G, A., 1929, s. 37, Yol. V. and 10 Halsbury’s Statutes 912, and 
for references in the Act as so amended as well as in the provision in the text to 
“ main roads,’’ the words ‘‘connty roads ” are now substituted (s. 29 (I), L. Q. A., 

1929, Yol. Y. and 10 Halsbury’s Statutes 903). As to the determination of any 
dispute arising as to the condition of the road, see snb-s. (9), infra. 

(8) If at any time the county council are satisfied, on the report of their 
surveyor or other person appointed by them for the purpose, that any portion 
of a main road, the maintenance and repair of which are underiaJem by any 
district council, is not in proper repair and condition, the courdy council 
may cause notice to be given to such district council, requiring them to 
place the road in proper repair and condiiion ; and, if such notice is not 
complied with within a reasonable time, the county council may do every- 
thing that seems to them necessary to place the road in proper repair and 
condition, and the expenses of so doing shdl be a debt of the said district 
council to the county council. 

This sub-section is repealed by Sched. XEC., Pt. m., L. G. A., 1929, Yol. V. and 
10 Halsbuxy’s Statutes 903. 

A ftTTYiilftT provision enabling a county council to act in place of a district council 
to whom functions are delegated under s. 35 of the lu O. A., 1929, Yol. Y. and 
10 Halsbury’s Statutes 910, is contained in s. 36 (1), ibid. No provision as to 
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expenses is, of course, contained in a. 36 (1) since the cost of maintaining county 
roads, even when functions in relation thereto have been delegated, is borne by the 
county council. 

(9) If any difference arises under this section between a county council 
and a district council as to tlie refusal of the county council to make a 
payment under this section to the district council in respect of any under- 
taking or road, or as to a road having been placed in proper repair and 
condition previously to its beco m ing a [county] road, or as to any mtice 
given to the district council by the county council to place a road in proper 
repair and condition, such ^fference shall, if either council so require, 
[be determined by the Local Government Board as arbitrators or 
otherwise at the option of the Board]. 

Words in italics repealed by L. G. A., 1929, Sched. XII., Pt. III. 

“ County road is substitute for “ main road '' in consequence of s. 29 (1), L. G. A., 
1929. 

In this sub-section, the words in square brackets were substituted by the Local 
Government (Determination of Differences) Act, 1896, post, p. 4938, for the 
words “ be referred to the arbitration of the Local Government Board."' The powers 
of the L. G. B. in relation to roads are now transferred to the Minister of Transport 
by the Zdinistry of Transport Act, 1919, post, p. 5195, and orders made thereunder, 
ante, p. 3438. It is only where the Minister determines any difference as arbitrator 
that he is obliged to appoint under s. 63, post, p. 4754, an arbitrator who may be 
compelled under the Arbitration Act, 1889, s. 24, post, p. 479^ to state a case for 
the opinion of the court. Where the Minister determines otherwise than as arbitrator 
he proceeds under s. 87, post, p. 4763, and this, in fact, is the course usually adopted. 
As to the finality of his decision where he so decides, see R. v. L. G, B. (1908), 72 
J. P. 211 ; 26 Digest 396, 1227. 

The differences referred to are those which may arise under sub-s. (7). 

(10) The county council may, if they think fit, contribute towards 
the costs of the maintenance, repair, enlargement, and improvement of 
any highway or public footpath in the county, although the same is not 
a [coimty] road. 

The words “ county road ” are substituted for “ main road ” in consequence of 
s. 29 (1), L. G. A., 1929, Vol. V. and 10 Halsbury’s Statutes 903. 

As to the meaning of the words “ maintenance, repair, enlargement, and improve- 
ment,” see note (A) to sub-s. (1), aTite, p. 4727. 

The text uses the words “highway or public footpath,” but a public footpath 
is to all intents and purposes a highway, and is repairable like any other highway : 
see per Lord Ellbnboboxtgh, C.J., in R. v. Salop Inhabitants (1810), 13 East, at 
p. 97; 26 Digest 262, 32. 

The contribution under this sub-section may be made subject to any such con- 
ditions for the proper maintenance and repair of such highway as may be agreed 
on between the county coxmcil and the highway authority : see the L. G. A., 1894, 
s. 25 (3), post, p. 4906. 

See further as to agreements between county councils and highway authorities 
in relation to the construction, improvement, etc., of highways, s. 3 of the High- 
ways and Bridges Act, 1891, post, p. 4833. 

(11) Every authority havir^ any power or duty to light the roads in 
their district shall have the same power and duty to light any [county] 
road in their district. 

The words “ county road ” are substituted for “ main road ” in consequence of 
s.29(l),L.G.A., 1929. 

The result of this provision is that the comity council are not liable to light county 
roads in any case ; they have, however, power to do so under s. 23, Boad Traffic Act, 
1934, Vol. V., post. In urban districts the power devolves on the urban authority 
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under the P. H. A., 187o, ss. 161, 162, ante^ pp. 4445, 4449, They may under these Note to 
sections contract for the supply of gas or other means of lighting the street, and Section 11. 

if there is no company having statutory powers in their district they may themselves 

provide a supply of gas for public or private purposes. In the latter case they 
may obtain a special order under the Gas Regulation Act, 1920, s. 10, VoL V., ^ost. 

They may also purchase the undertaking of any gas company in their district. See 
the notes to the sections referred to. 

In rural districts also there is no statutory obligation upon the local authority 
to light roads. The rural district council may do so in pursuance of an order under 
s. 276, P. H. A., 1875, p. 4502, giving them the powers of an urban authority 
under s. 161 of the Act, ante, p. 4445, or the parish council may act under the Lighting 
and Watching Act, 1833 (8 Halsbury’s Statutes 1186), where the lighting provisions 
of that Act have been adopted by the parish meeting. See the L. G. A., 1894, 
ss. 7, 53, fost, pp. 4895, 4913, in this connection. 

Under the Electric Lighting Acts, 1882 to 1909, which are set out ante and 
an urban or rural district council might obtain power to supply electricity for public 
or private purposes. But see now the provisions of the Electricity (Supply) Acts, 

1919, 1922, post, p. 5245 and VoL V., post, and 1926, VoL V. and 7 Halsbuiy^’s Statutes 
792, which are also set out, post. 

(12) Anything authorised or required by law to be done by or to a Breaking up 
highway or road authority shall, as respects a [county] road maintained 
by a county council, be authorised or required to be done by or to that 
council (a) ; and every authority having any power to break up any 
road in their district for the purpose of sewerage or otherwise shall have 
the like power of breaking up any [county] road in their district {b), but 
if the road is broken up the authority shall repair it to the satisfaction of 
the county council maintaining such road, and if it is not repaired to the 
satisfaction of the county council, that council may cause the necessary 
repairs to be done and may charge the costs against the authority, and 
the same shall he a debt due from the authority to the council (c). 

References in this sub-section to “ main roads have been altered to “ county 
roads (s. 29 (1), L. G. A, 1929). 

{a) This provision apparently confers upon a coimty council aH the powers and 
liabilities of a highway surveyor or a highway board for the purposes of couniy roads. 

Moreover, in the case of highways in rural districts the county council are by 
s. 30 (1), L. G. A., 1929, VoL V. and 10 Halsbuiy’s Statutes 904, empowered to 
exercise all such functions under the Highway Acts, 1835-1885 (9 Halsbury’s 
Statutes 50, 122, 141, 142, 166, 188, 191), as were exercisable by rural district 
councils who succeeded highway boards under the L. G. A, 1894, post, p. 4892. 

(&) A sanitary authority may lay ' sewers and water mains in any road, and may 
break up roads for that purpose (P. H. A., 1936, ss. 15, 36, 119, 121, 227, 279, 
pp. 26, 119, 367, 371, 493, 668). Among other authorities who may break np roads 
may be mentioned water companies under the Waterworks Clauses Act, 1847, 
ss. 28 — 34, ante, pp. 4183-4186 ; gas companies under the Gasworks Clauses Act, 

1847, ss. 6 — 12, ante, pp. 4165-4168 ; tramway companies under the Tramways Act, 

1870, ss. 26, 27, 30, ante, pp. 4280, 4281, 4283 ; electric lighting companies under 
the Electric Lighting Act, 1882, ss. 12, 13, anic, p. 4650. All these Acts are set out 
in this Volume. The provisions of the text as to the reinstating of the roads are in 
addition to those contained in those Acts. 

(c) The expenses incurred being made a debt, will be recoverable by action in the 
Hi g h Clourt or in the County Court if less than £100. 

(18) Section twenty of the Highways and Locomotives (Amendment) Repair of 
Act, 1878, shall apply as if it were herein re-enacted and in terms made ^ 

applicable to this section. hundred 

The Highways and Locomotives (Amendment) Act, 1878, s. 20 (9 Halsbuiy’s 
Statutes 174), which was repealed by the L. G, A, 1929, provided as follows : — 
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“ Notwithstanding the provisions of this Act, in the case of any county in which 
certain of the bridges within the county are repairable by the county at large, and 
others are repairable by the several hundreds within the county in which they are 
situate, it shall be lawful for the county authority from time to time, by order, to 
declare any [county] road or part of a [county] road within their district to be repair- 
able to the extent only and in manner provided by section thirteen of this Act, either 
by the county or by the hundred in which such [county] road or part is situate, as 
they thinh fit ; and where a [county] road or part thereof is declared to he repair- 
able by a hundred, the expense of repairing the same shall, to the extent to which 
but for this section the expense or any contribution towards the expense of repairing 
the same would be repayable out of the county rate, be repayable out of a separate 
rate which shall be raised and charged in the like manner as the expenses of repairing 
the hundred bridges in the same hundred would have been raised and charged.” 

The repeal of the section above referred to does not affect this sub-section since the 
effect of the sub-section is to insert the words set out above into this sub-section which 
is not affected by the L. G-. A., 1929, except that for the words “ main road ” where 
they occur in this section are substituted the words “ county road ” (s. 29 (1), L. G. A., 
1929, Vol. V. and 10 Halsbury’s Statutes 903). 

The following is an extract from a letter, dated September 18th, 1878, from the 
L. G. B. with reference to this section : “ The wording of this section, which was 
introduced at a very late stage of the Bill, and is limited in its application to the 
county of Lancaster chiefly, is somewhat obscure; but it may be assumed that 
the effect of declaring a main road repairable by the hundred is simply intended 
to be that the hundred rate shall be substituted for the county rate as the fund 
from which a moiety of the cost is to be repaid to the highway authorities. The 
justices will not fail to observe that where the alternative given by the section is 
adopted, it is desirable that all the main roads in the county should be declared to be 
repairable by the several hundreds through which they pass, otherwise the ratepayers 
of those hundreds wiU not only have to contribute towards the roads within their 
own hundreds, but also towards any roads withiu the county in respect of which 
a contribution is payable from the county rate.” 

By virtue of this provision as applied by the text the expenses of maintaining 
county roads may be made payable out of the hundred rate instead of the county 
rate, wherever the sub-section is applicable. The hundred rate was made and levied 
by the county council imder s. 3 (i), ante, p. 4722. The powers of the county council 
to levy a rate are taken away by s. 1, R. and V. A., 1925, ante, p. 2113. The 
“ hundred rate ” will apparently be raised as an “ additional item ” of the general 
rate (s. 2 (5), ibid.). It appears, however, that the expense of county roads in 
counties to which this section applies is a “ general county purpose ” (B. v. Dolly, 
[1892] 2 Q. B. 736 ; 26 Digest 396, 1226). 

12* — (1) AjUr the wp'pomied day, tolls shall cease to be taken on any 
road maintained and repaired by the Isle of Wight Highway Cominis- 
sioners, under the Isle of Wight Highway Acts, 1813 and 1883, and 
ajUf such day the Highways and Locomotives (Amendment) Act, 1878, 
as amended by this Act, shall apply to the Isle of Wight, and to every 
such road above mentioned, in like manner as if it were ceasing within 
the meaning of the said Act to be a turnpike road, and the Act of the 
session of the forty-fourth and fcniy-fifth years of the reign of her present 
Majesty, chapter seventy-two, shall be repealed. 

Italicised words repealed by the S. L. R. A., 1908 (18 Halsbury’s Statutes 1175). 

By the Isle of Wight Highways Act, 1925, all the roads in the island repairable 
by the inhabitants at large became main roads, subject to the proviso that roads in 
urban districts which were not formerly main roads are first to be put in repair to 
the satisfaction of the county council. The Act contains several amendments of 
s. 11 of this Act, ante, p. 4726, and should be referred to. 

The county council is that of the Isle of Wight which was made an administrative 
county of itself by Provisional Order (Local Government Board’s Provisional Order 
Confirmation (No. 2) Act, 1889) in 1889. The provisions of Pt. m. of the L. G. A., 
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1929, VoL V. and 10 Halsbury's Statutes 903, did not apply to the Isle of Wight, but 
the Minister of Health by the L. G. A. (AppHcation to Isle of Wight) Order, 1930, 
S. H. & 0., 1930, !^;o. /57, directed that that part of the Act and the consequential 
provisions as to the transfer of officers, property and liabilities apply to the Isle of 
Wight subject to exception, adaptations, and modifications, and by such order 
amended the provisions of the Isle of Wight (Highways) Act, 1925 (see s. 138 (4), 
L. G. A., 1929, Vol. V. and 10 Halsbury’s Statutes 975). 


Note to 
Section 12* 


( 2 ) Until provision is otherwise made hy Parliament, or by a Provisional 
Order confirmed hy Parliament, the repair and mamtenance of the said 
roads shall continue to be undertaken by the said commissioners, and the 
county council for ih^ county of SouthamptO‘n shall pay such commissioners, 
in respect of the said repairs and maintenance, and of the expenses of the 
commissioners, such sums as may be agreed upon, or, in case of difference, 
be settled hy arbitration under this Act, and the provisions of this Act with 
respect to main roads shall apply as if the commissioners were a district 
council who had undertaken the mamtenance and repair of such road. 

This sub-section was repealed by s. 20 of the Isle of Wight Highways Act, 1925, as 
from April 1st, 1925. 


13 . — (1) After the appointed day no comity road rate shall be levied Adaptation 
and tolk shall cease to be taken on any road maintained and repaired 
by a county roads board in South Wales, in pursuance of the South roads. ^ ^ 
Wales Turnpike Trusts Act, 1844, and the Acts amending the same, 
and after such day the Highways and Locomotives (Amendment) Act, 

1878, as amended by this Act shall apply to every county in South 
Wales as if the Highway districts in that county had been constituted 
under the Highway Act, 1862, and the Highway Act, 1864, or one of 
those Acts, and shall apply to every such road as above mentioned, in 
like manner as if it were ceasing, within the meaning of the said Act, to 
be a turnpike road. 

Italicised words in both sub-sections repealed by the S. L. R. A., 1908 (IS Halsburv’s 
Statutes 1175). 

By South Wales Turnpike Trusts Act, 1844, in each of the six counties of South 
Wales — ^namely, Glamorgan, Brecknock, Radnor, Carmarthen, Pembroke, and 
Cardigan — a “ county roads board ” was appointed, consisting of from six to twelve 
justices appointed by quarter sessions and certain ex-officio members, to have the 
superintendence, control, and management of all turnpike roads in the county. 

They had power to continue existing toll gates and to erect others and to take tolls. 

They might discontinue tolls on any road, and thereupon such road became an 
ordinary highway. By the same Act the commissioners who were appointed by the 
Act “ for consolidating and adjusting the turnpike trusts of South Wales ” might 
mark out and define in each county, districts which, subject to the superintendence 
and authority of the county roads board, should be placed under the care and 
management of “ district roads boards.” The members of these district boards were 
originally nominated by the commissioners out of persons possessing a prescribed 
qualification, all justices residing within the district being ex-officio members ; 
vacancies were from time to time filed up by the board, the elected members retiring 
by rotation. The officers of the district boards were appointed by the county roads 
board. The duties of a district board were to direct ard superintend all matters and 
things relating to the maintaining, repairing, and draining of the turnpike roads in 
the district, and the execution of any work or impovement placed under their 
direction and superintendence by the county roads board. district board 

annually dected two members to serve on the county roads board. The tolls received 
were paid into the county roads fund, and if that were insufficient for the exp^aaes 
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payable out of it, tbe quarter sessions bad to make a county road rate to supply the 
deficiency. 

By South Wales Highways Act, 1851, the county roads board of each county was 
required to divide the county into highway districts for the separate management 
of the ordinary highways therein. For each district a highway board was to be 
appointed, consisting of the guardians elected for each parish in the district and the 
resident justices. The Act was repealed by South Wales Highway Act, 1860 
(9 Halsbury’s Statutes 283), but the repeal did not affect existing districts. The 
county roads board were empowered to alter distriots and appoint surveyors for each 
district. All land or property which would otherwise have become vested in the 
surveyor of any parish under Highway Act, 1835 (9 Halsbury’s Statutes 50), was 
transferred to the highway board, which took over the care and management of the 
ordinary highways. The expenses of maintenance, etc. were chargeable to each 
parish and levied by a highway rate. Subject to the provisions of the Act and later 
amending Acts, the Highway Act, 1835, applies to ordinary highways in South 
Wales. 

This section abolished county roads boards, and makes the roads formerly repairable 
by them coimty roads. Consequently they are now repairable by the county council 
imder the provisions of s. 11, ante, p. 4726, and that section applies in all respects as 
if these roads had been mam roads under the Highway Act of 1878, ante, p. 4602. 

The effect of s. 25 of the L. G. A., 1894, post, p. 4905, was that highway boards in 
South Wales were superseded by rural district councils. But the powers of rural 
district councils in relation to highways are now transferred to county councils by 
s. 30 (1), L. G. A., 1929, Vol. V. and 10 Halsbury’s Statutes 904. 

(2) On the appointed day every county roads board and district roads 
board (a) in each county shall cease to exist, and the property, debts, 
and liabilities of any such board shall be transferred to the county 
council, and that council shall be the successors of the county and 
district roads boards, and the provisions of this Act, with respect to the 
transfer of the property, debts, and liabilities of quarter sessions to 
county councils, and with respect to the oflScers and servants of quarter 
sessions, shall apply as if they were herein re-enacted and made 
applicable to the property, debts, Habilities, and officers of the said 
county and district roads boards. 

(a) See the note to the preceding sub-seotion. 

(8) For the following purposes (that is to say) : 

(a) For giving effect to the said transfer of the property, debts, and 

liabilities, and for controlling the officers and servants trans- 
ferred by this section to the county council, and otherwise 
winding up the affairs of the county and district roads boards ; 
and 

(b) For the purpose of the appointment of the surveyor of a highway 

board, the alteration of a highway district, and other purposes 
relating to highway boards ; 

the county council of every county in South Wales shall have all the 
powers of a county roads board in a county under the South Wales 
Turnpike Trusts Act, 1844, and the Acts amending the same, so, how- 
ever, that nothing shall confer on the county council any power to 
levy any toll or county road rate. 

See generally the notes to sub-s. (1) of this section. 

i4. — (1) On cmd after the appointed day (a) a county council shall 
have power, in addition to any other authority, to enforce the provisions 
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of the Rivers Pollution Prevention Act, 1876 (subject to the restric- Section ii. 
tions in that Act contained) (b), in relation to so much of any stream as — 
is situate -within, or passes tiurough or by, any part of their county, and 
for that pilose they shall have the same po-wers and duties as if they proTidons 
■were a sanitary authority within the meaning of that Act, or any other Eiders 
authority having power to enforce the provisions of that Act, and the PrevratTon 
county were their district (c). Act, 1876 . 


(a) Eepealed by the S. L. R* A., 1908 (18 Halsbury’s Statutes 1175). The ap- 
pointed day was April 1st, 1890 (s. 109, post, p. 4769). A county- borough council 
is a county council for this purpose. 

(b) The full text of this Act is set out, ante, p. 4581. 

(c) Parts I. and 11. of the Rivers Pollution Prevention Act, 1876, ante, p. 4581, Effect of 
relate to pollution of streams by solid matters and sewage. Part in. deals with the Rivers 
manufacturing and miniug pollution. By s. 6 proceedings shall not be taken under Pollution 
Part m. save by a sanitary authority and with the consent of the L. G. B. If the 
sanitary authority, on the application of a person interested, refuse to take proceedings, 

such person may apply to the L. G. B., who, after inquiry, may direct the sanitary, 
authority to take proceedings. The Board are not to give their consent to proceeding 
by the sanitary authority of any district which is the seat of any raauufacturmg 
industry, unless they are satisfied, after due inquiry, that means for rendering harm- 
less the poisonous, noxious, or polluting liquids proceeding from the processes of such 
manufactures, are reasonably practicable and available imder all the circumstances 
of the case, and that no material injury wiQ be inflicted by such proceedings on the 
interests of such industry. Any person against whom proceedings are proposed 
to be taken under Part HI. of the Act, notwithstanding any consent of the L. G. B., 
may object before the sanitary authority to such proceedings being taken, and 
the authority must if required in writing by such person afford him an opportunity 
of being heard against such proceedings being taken, so far as the same r^te to hk 
works or manufacturing processes. The authority must thereupon allow such 
person to be heard by himself, agents, and witnesses, and after inquiry such authority 
must determine, having regard to all the considerations to which the L. G. B. are 
by the section directed to have regard, whether such proceedings shall taken or 
not. When any authority has taken proceedings under the Act, no other sanitary 
authority may take proceedings under the Act, until the party against whom the 
proceedings are intended has failed in reasonable time to carry out the order of any 
competent court under the Act. By s. 8, every sanitary authority, subject to the 
restrictions in the Act, have power to enforce file provisions of the Act in relaricm 
to any stream being within or passing through or by ^y part of their district, and 
for that purpose to institute proceednigs in respect of any offence against the Act 
which causes interference with the due flow within their district of any stream or 
the pollution within their district of any stream, against any other sanitary authority 
or person, whether such offence is committed within or without the district of the 
first-named sanitary authority. By s. 18, two months’ notice of proceedings under 
the Act must be given. In the sections above quoted the Minister of Health must 
now be substituted for the L. G. B* 

The text enables a county council to institute proceedings under the Act, in all 
cases iu which a sanitary authority could do so, and, of course, they can institute 
proceedings against any sanitary authority in respect of sewage pollution. 

Procee(hngs against a sanitary anthoiity are facilitated by the Rivers PoIluticHj 
Prevention Act, 1893, post, p. 4872, which provides that where any sewage matter 
falls or flows or is carried into any stream after passing through or along a channel 
which is vested in a sanitary authority, the sanitary authority shall for the purposes 
of the Act of 1876 be deemed knowin^y to permit the sewage matter so to fall, flow 
or be carried. See also the P. H. A., 1936, s. 30, ante, p. 87, and notes. 


(2) Any county council shall have power to contribute towards the 
costs of any prosecution under the said Act instituted by any other 
county council or by any urban or rural authority. 
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Proceedings nnder the Rivers Pollution Prevention Act, 1876, are institute^ 
in the county court, subject to power to remove them into the High Court in certain 
cases (s. 11, ante^ p. 4593). Though the powers given by the Act are cumulative, an<i 
do not affect other remedies, e.gr., by way of indictment or injunction (s. 16, ante, 
p. 4595), yet the action in the county court seems to be the only proceeding which 
can be called “ a prosecution under the said Act.” It should be added that if default 
is made in complying with any order of the county court, a penalty not exceeding 
£50 a day may be imposed, and such penalty is recoverable as a judgment debt (s. 10). 

Although the sub-section speaks of a prosecuticm, proceedings in the comity court 
for an order under the Act of 1876 are not of a criminal or penal nature, and inter- 
rogatories may be allowed (Derby Gorporation v. Derbyshire G,C,, [1897] A. C. 550 ; 
13 Digest 499, 492), 

(3) The Local Government Board, by Provisional Order (a) made 
on the application of the council of any of the counties concerned, 
may constitute a joint committee or other body representing all the 
administrative counties through or by which a river, or any specified 
portion of a river, or any tributary thereof, passes, and may confer on 
such committee or body all of the powers of a sanitary authority under 
the Rivers Pollution Prevention Act, 1876, or such of them as may be 
specified in the Order (b) ; and the Order may contain such provisions 
respecting the constitution and proceedings of the said committee or 
body as may seem proper, and may provide for the payment of the 
expenses of such committee or body by the administrative counties 
represented by it, and for the audit of the accounts of such committee 
or body, and their officers. 

(а) A Provisional Order is made under s. 87 of this Act, post, p. 4763. 

(б) The powers of a county council imder sub-s. (1) are limited to fcheir county. 
The text enables a joint authority to be appointed for several counties, so as to 
constitute one authority for an entire river and its tributaries, and that body may, 
therefore, prevent the pollution of a river at any point of its course. 

By a IVovisional Order made under this sub-section and duly confirmed by Act 
of Parliament, the L. G, B. created a joint committee with power to prevent the 
pollution of the rivers Mersey and IrweU or the tributaries thereof. At the date of 
this Order the Manchester Ship Canal was in course of construction, and it was held 
that after the canal was completed it was included under the words “ the rivers 
Mersey and IrweU or the tributaries thereof ” (Mersey and InoeU Watershed Joint 
CommiUee v. Salford Corporation (1896), Times, May 17th). 

Other joint rivers committees are — the Eibble Joint Committee and the West 
Biding of Yorkshire Bivers Board. 

The powers of the latter board and of the Mersey and IrweU Joint Committee 
were somewhat modified and enlarged by the West Riding of Yorkshire Rivers 
Act, 1894, and the Mersey and IrweU Joint Committee Act, 1892, respectively. 

In the third report of the Royal Commission on Sewage Disposal, the commis- 
sioners, after recommending the creation of a central authorily to determine differ- 
ences between local authorities and manufacturers in the matter of the disposal 
of trade refuse and to secure the protection of rivers and other sources of water 
supply from poUuticHi, advocate lie formation of rivers boards throughout the 
country. The foUowing is an extract from the report : 

“ Although the rivers boards are merely joint committees of county councils, and 
therefore only possess for tiie combined areas the same powers which the individual 
councils might have exercised in their respective districts, we are satisfied that such 
combinations are of much greater value for the protection of rivers and streams 
than the separate councils acting independently. 

“ In the first place, they are bodies expressly created for enforcing the provisions 
of the Rivers PoUution Prevention Act, whereas the ^parate county council is 
under no obligation to enforce these provisions. And we find as a fact that in 
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many counties outside the areas represented by the existing rivers boards, little 
or nothing is done by the county council to exercise its powers of checking river 
pollution. 

“ Then, too, a rivers board has jurisdiction over practically the whole of a water- 
shed. This is a point of considerable importance. 

“ It has been again and again pointed out by previous Commissions that to obtain 
effective action there should be some one authority with power to deal in each 
instance with the whole watershed, and we entirely concur in this view. 

“ Another advantage of combination is that the area under the jurisdiction of a 
rivers board is sufficiently large to secure the appointment of skilled officers. 

“We have not sufficient information to enable us to say what precise combinations 
should be made. !E!ach rivers board district should however include, as far as 
practicable, the whole of one or more watersheds, and it should be sufficiently large 
to justify the permanent appointment of a skiQed chief inspector at an adequate 
salary. 

“ One of the first duties of the central authority will be to ascertain what grouping 
of counti^ would be most effective, and then to take steps to constitute rivers boards 
for these areas.” 

Ajs to rivers partly in England and partly in Scotland, see the Bivers Pollution 
Prevention (Border Councils) Act, 1898, p. 494:7. 

* ♦ ♦ :|t * 

[S's. 15 — 19 repealed, except as to London.] 


Financial Relations heiiveen Exchequer and County, and Contributions 
by County for Costs of Union Officers. 

20. — (1) — (2) [Repealed by the L. G. A., 1929, VoL V. a?id 10 Halsburi/s 
Statutes 883.] 

(3) It shall be lawful for Her Majesty the Queen from time to time 
by Order in Council made on the recommendation of the Treasury to 
transfer to county councils as from the date specified in the Order the 
power to levy the duties on all or any of the local taxation licences, 
and after such date every county council and their officers shall (subject 
nevertheless to any exceptions and modifications contained in the 
Order) have within their county, for the purpose of levying the duties 
transferred, the same powers, duties, and liabilities as the Commissioners 
of Inland Eevenue and their officers have with respect to the duties 
transferred, and to the issue and cancellation of licences on which the 
duties are imposed, and other matters under the Acts relating to those 
duties and licences, and all enactments -relating to those duties and 
licences, and to punishments and penalties connected therewith, shall 
apply accordingly. 

(4) Provided as follows : — 

(i) Alt penalties and forfeitures recovered by a county council in 

pursuance of this section shall, instead of being paid to the 
Exchequer, be paid to the county fund, and carried to the 
same account as the duties. 

(ii) The county council shall have, as respects the said duti^ and 

licences, the power given by the said Acts to the Treasury 
for the restoration of any forfeiture, and the mitigation or 
remission of any penalty or any part thereof. 

(iii) Nothing in this section shall confer on the county council any 

special privileges of the Crown as r^ards legal proceedings. 


Note to 
Section 14. 


Payment 
to county 
council of 
proceeds of 
duties on 
local taxation 
licences. 



4740 
Section 20. 


General 
provisions as 
to powers 
transferred 
to coxmty 
council. 


Summary 
proceeding 
for deter- 
mination of 
questions as 
to transfer of 
powers. 


The Local. Government Act, 1888. 

(6) On a transfer under this section of the power to levy the duties 
on any licence — 

(a) the county council shall provide for issuing, in different parts of 

their county, their licence for the same purpose, so as to enable 
persons to obtain it near their residences ; and 

(b) if such licence has operation in any place in the United Kingdom 

outside the county in which it is issued, the licence of a county 
council for the same purpose shall continue to have the like 
operation outside the county in such place. 

[Ss. 21 — 27, repealed by the L. G. A,, 1929.] 

General Provisions as to Transfer, 

28. — (1) The county council shall, as respects the business by this 
Act transferred to them from quarter sessions or the justices out of 
sessions, be subject to the provisions and limitations in this Act specified, 
but, save as aforesaid, shah have and be subject to all the powers, duties, 
and liabilities, which the quarter sessions, or any committee thereof, or 
any justice or justices had or were subject to in respect of the business 
so transferred. 

(2) . . . (a) ; the county council may also, without prejudice to any 
other power whether to appoint committees or otherwise, delegate to 
the justices of the county sitting in petty sessions any power or duty 
transferred by this Act to the county council in respect of the licensing 
of houses or places for the public performance of stage plays {b), and 
in respect of the execution as local authority of the Explosives Act, 
1875, or of the Act relating to contagious diseases of animals. 

(а) Certain words here were repealed by the L. G. A., 1933, s. 307, Sehed. XI., 
Pt. m., ante, pp. 1195, 1274. 

(б) Similarly they made delegate to justices their licensing powers imder the 
Cinematograph Act, 1909 (19 Halshnry’s Statutes 352). Petty sessions when 
exercising such delegated licensing powers cannot state a special case {Huieih v. 
Liver^l JJ,, [1914] 1 K. B. 109 ; 78 J. P. 45 ; 42 Digest 920, 156), 

(S) Provided that the county council shall not under this section 
delegate any power of raising money by rate or loan. 

29. If any question arises, or is about to arise, as to whether any 
business, power, duty, or liability is or is not transferred to any county 
council or joint committee under this Act, that question, without pre- 
judice to any other mode of trying it, may, on the application of a 
chairman of quarter sessions, or of the county council, committee, or 
other local authority concerned, be submitted for decision to the ffigh 
Court of Justice in such summary manner as subject to any rules of 
court may be directed by the court ; and the court, after hearing such 
parties and taking such evidence (if any) as it thinks just, shall decide 
the question. 

This provision has been put in operation in a mimber of cases where questions 
have arisen as to the respective liabilities of sanitary authorities and county councils. 
The practice formerly was to prepare a special case’ signed by the chairmen of the 
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disputing bodies, and then to apply for leave to set down the case in the Crown 
Paper ; see Ex parte Staffordshire Quarter Sessions, W. N, (1889), p. 183. Now, 
however, by a rule of the High Court dated August 10th, 1892, the procedure is to 
be by special case to be agreed on by the partis, or in default of such agreement 
to be settled by an arbitrator agreed upon by the parties or (if necessary) appointed 
by a judge at chambers, or to be settled by a judge at chamb^. The 
special case when settled is to be filed at the Crown Office Department at 
the central office of the Supreme Court, by the chairman of quarter sessions, 
the county council, or the local authority concerned, within eight days from the 
settlement thereof, and is to be put into the Crown Paper for argument as if it were a 
case stated by justices under Summary Jurisdiction Act, 1857 (11 Hakbury’s Statutes 
299). Without attempting to give an exhaustive list of the reported cases decided 
imder this section, the following may be mentioned: Be Somerset C. C. (1889), 
54 J. P- 182 ; 58 L. J. Q. B. 513 ; 33 Digest 7, 719 ; Ex parte Stafford Quarter Sessions 
(1889), 54 J. P. 72 ; 6 T. L, R. 45 ; 33 Digest 111, 761 ; Be Tfcsf Biding C. Q. (1890), 
54 J. P- 533 ; 6 T. L. R. 265 ; 33 Digest 111, 717 ; Warminster L. B. v. C. C. 
(1890), 25 Q. B. D. 450 ; 54 J. P. 375 ; Be Cardigan C. C. (1890), 54 J. P. 792 ; 33 
Digest 413, 1230 ; Be Staffm'dshire and Derbyshire County Councils (1890), 54 J. P. 
566 I 26 Digest 582, 2724 ; Ex p>arte Kent C, C. and Dover Council, [1891] 1 Q. B, 
389 ,* 55 J. P. 248 ; Ex parte Leicestershire C. O., [1891] 1 Q. B. 53 ; 55 J. P. 87 ; 
33 Digest 108, 723 ; Be Salop C. C. (1891), 56 J. P. 213 ; 65 L. T. 416 ; 33 Digest 
105, 706 ; Ex parte Kent C. C., [1891] 1 Q. B. 725 ; 55 J. P. 647 ; 33 Digest 21, 

57 ; Monigotneryshire C, C. v. Pryce- Jones (1892), 57 J. P. 308 ; 33 Digest 113, 760 ; 
Marlborough Toiim Council v. Wilts C. C. (1894), 58 J. P. 213 ; 26 Digest 396, 1228 ; 
Cornivall C, C, v. Truro Toum Council (1894), 58 J. P. 299 ; 63 L. J. M. C. 60 ; 33 
Digest 374, <824 ; In re Bedfordshire Urban Sanitary Authority, [1894] 2 Q. B. 786 ; 

58 J. P. 786 ; 33 Digest 42, 234 ; Norfolk G, C. v. Bittering Highway Surveyor (1894), 
58 J. P. 497 ; 33 Digest 105, 705 ; Notts~G. €, v. M. S. dh L. Bail, Co. (1894), 71 
L. T. 430 ; 26 Digest 586, 2773 ; Be Herefordshire G. G. and Leominster Town GounxU, 
[1895] 1 Q. B. 43 ; 59 J. P. 38 ; 33 Digest 374, S25 ; Theffard Gorporaikm v, Ncrfdh 
C. C,, [1898] 2 Q. B. 468 ; 62 J. P. 724 ; 33 Digest 380, 8^ ; LoThdon Standing Joint 
CommiUee v. Lond(m 0, C. (1911), 75 J. P. 455 ; 104 L. T. 923 ; 33 Digest 108, 720, 
The court will not under the above section answer abstract questions on the con- 
struction of the Act (Be Cardigan G. C., supra). 

30. — (1) For the purposes of the police, and the clerk of the peace, and 
of clerks of the justices, and joint officers, and of matters required to 
be determined jointly by the quarter sessions and the council of a 
county, there shall he a standing joint committee of the quarter sessions 
and the county council, consisting of such equal number of justices 
appointed by the quarter sessions and of members of the county council 
appointed by that council as may from time to time be arranged between 
the quarter sessions and the council, and in default of agreement such 
number taken equally from the quarter sessions and the council as may 
be directed by a Secretary of State. 

(2) The joint committee shall elect a chairman, and, in the case of 
an equality of votes for two or more persons as chairman, one of those 
persons shall be elected by lot. 

(3) Any matter arising under this Act with respect to the police, or 
to the clerk of the peace, or to clerks of the justices, or to officers who 
serve both the quarter sessions or justices and the county council, or to 
the provision of accommodation for the quarter sessions or justices out 
of session or to the use by them or the police or the said clerks of any 
buildings, rooms, or premises, or to the application of the Local Stamp 
Act, 1869, to any sums received by clerks to justices, or with respect 
to anything incidental to the above-mentioned matters, and any other 

P.H. — VOL. IT. 2 T 
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matter requiring to be determined jointly by the quarter sessions and 
county council, shall be referred to and determined by the joint com- 
mittee under this section ; and all such expenditure as the said joint 
committee determine to be required for the purposes of the matters 
above in this section mentioned, shall be paid out of the county fund, 
and the council of the county shall provide for such payment accordingly. 

The words in italics were repealed by the L. G. (Clerks) Act, 1931, s. 17 (3), 
Sched. IV. (24 Halsbury’s Statutes 253, 261). 


PAET II. 

Application of Act to Boroughs, the Metropolis, and certain 
Special Counties. 

Application of Act to Boroughs, 

31 . Each of the boroughs named in the Third Schedule to this Act 
being a borough which on the first day of June one thousand eight 
hundred and eighty-eight, either had a population of not less than fifty 
thousand, or was a county of itself shall, from and after the appointed 
day, be for the purposes of this Act an administrative county of itself, 
and is in this Act referred to as a county borough. 

Provided that for all- other purposes a county borough shall continue 
to be part of the county (if any) in which it is situate at the passing of 
this Act, and if a separate commission of assize, oyer and terminer, or 
gaol delivery is not directed to be executed withm the borough, the 
borough shall, for the purposes of any such commission, and of the 
service of jurors, and the making of jury lists, be part of the county in 
which it is specified in the said Schedule to be deemed for the purposes 
of this .Act to be situate. 

Italicised words repealed by the S. L. R. A., 1908 (18 Halsbury’s Statutes 1175). 

In addition to the boroughs named in the Third Schedule, post, p. 4770, many new 
coimty boroughs were created under s. 54 (1) (d) (now repealed), and the present 
county boroughs are those named in the L. G. A., 1933, Sched. I., Pt. 11., ante, 
p. 1197. 

The council of a county borough have all or nearly all the powers of a counly 
council, but this only afEects their position as an urban authority to the extent 
hereinafter noticed. 

32 . — (1) An equitable adjustment respecting the distribution of the 
proceeds of the local taxation licences, and probate duty grant, and 
respecting all other financial relations, if any, between each county, 
and each county borough specified in the said schedule as being deemed 
for the purposes of this Act to be situate in that county, shall be made 
by agreement, within twelve months after the appointed day, between 
the councils of each county and each borough, and in default of any 
such agreement, by the Commissioners appointed under this Act ; and 
such adjustment shall provide, in the case of any expenses which may 
in future be incurred by the county wholly or partly on behalf of the 
borough for the liability of such borough to contribute, and save as 
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provided by this Act, any existing liability to contribute or to incur Section 32* 

expense shall, after the appointed day, cease, and an equitable provision 

for such cess’lation shall be made in the adjustment. 

(2) Where a county borough is specified in the said schedule as being 
deemed for the purposes of this Act to be situate in more than one 
county, the necessary adjustment shall be made betvreen the comities. 

(3) La such adjustment regard shall be had to the existing property, 
debts, and liabilities (if any) connected vith the financial relations of 
the county and borough, and to the consideration that the county is 
not to be placed in any worse financial position by reason of the boroughs 
therein being constituted county boroughs, and that a county borough 
is not to be placed in a worse financial position than it would have been 
in if it had remained part of the county and had shared in the division 
of the sums received by a county in respect of the licence duties and the 
probate duty grant, as provided by this Act, and to the amount of 
benefit and value of the services which the borough receives in return 
for existing contributions, if any, and to all the circumstances of each 
case which it appears equitable to consider, subject nevertheless to the 
following provisions : — 

(a) Where separate commissions of assize, oyer and terminer, and 

gaol dehvery are not directed to be executed in a county 
borough, the borough council shall contribute a proper share 
of the costs of and incidental to the assizes of the county ; 

(b) If the borough is not at the passing of this Act a quarter sessions 

borough, the borough council shall contribute a proper share of 
the costs of and incidental to the quarter sessions and petty 
sessions of the county, and of and incidental to the coroners of 
the county or any franchise therein, and if a grant of a court 
of quarter sessions is hereafter made to the borough, the 
borough shall redeem the liability to such contribution, on ^ueh 
terms as may be agreed upon, or, in default of agreement, may 
be determined by arbitration under this Act ; 

(c) . . . (a) ; 

(d) Each county borough shall be liable for the maintenance of 

pauper lunatics in hke manner as any other county. 

(4) In the adjustment of any financial relations other than the 
distribution of the proceeds of the licences and probate duty grant, no 
borough wholly or partially exempt from contributing to any object 
shall be rendered liable so to contribute or to contribute in greater 
proportion than at present. 

(5) The provisions of Part III. of this Act with respect to the adjust- 
ment of property, income, debts, liabilities, and expenses, and to 
borrowing for the purpose shall apply as if the Commissioners under 
this Act were the arbitrator in that Part mentioned. 

(6) Provided that at any time after the end of five years from the 
date of an agreement or award adjusting the financial relations of any 
county and borough, if the council of either the county or borough 
satisfy the Local Government Board that the adjustment has become 
inequitable, and that the councils are unable to agree on a new adjust- 
ment, the board shall appoint an arbitrator ; and such arbitrator shall 
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proceed to make a new equitable adjustment as if lie were the Com- 
missioners under this Act, and the provisions of this Act shall apply 
accordingly. Any ,new adjustment made by agreement, or by the 
award of an arbitrator under this section, may, after the expiration of 
five years from the date of such agreement or award, be altered either 
by agreement or by arbitration as above mentioned. 

(7) Until any adjustment in pursuance of this section has come into 
operation, the county or borough council shall pay out of the county or 
borough fund to the borough or county council, as the case may be, 
the average annual amount which during the three years next before 
the appointed day has been expended by the county for the benefit of 
the borough, or contributed by the borough to the county, as the case 
may be, but any sum so paid shall be taken into account in the making 
of the adjustment, and the adjustment shall be made so as to take 
effect as from the appointed day. 

(8) Any contribution by a county borough to the county in pursuance 
of this section shall be required and made in accordance with section 
one hundred and fifty-three of the Municipal Corporations x\ct, 1882, 
and that section, except so far as relates to the appointment of an 
arbitrator, shall apply in like manner as if every such borough were a 
quarter sessions borough situate in the county. 

(9) Expressions in this section relating to contributions by a borough 
to a county shall be construed to include any sum raised by the assess- 
ment of the parishes or hereditaments in the borough to the county 
rate. 

This section, of course, only related to the first adjustment rendered necessary by 
the establishment of county councils and county borough councils by the Act. Its 
principles have, however, subsequently been applied in later adjustments. The 
section was repealed by the L. G. A., 1929, s. 137, Sched. XII., Vol. V., ^ost, so far as 
it relates to the discontinued grants. 

As to financial adjustments generally, see notes to L. G. A., 1933, ss. 151, 152, 
Sched. V., ante, pp. 962-973, 1259. 

(a) Paragraph repealed by the Lunacy Act, 1890, s. 342, Sched. V. (11 Halsbury s 
Statutes 133). 

33. — (1) Nothing in this Act with respect to county boroughs shall 
prevent the continuance of one police force for any county borough 
and any county, or the consolidation of the police forces of any county 
borough and any county in like manner as heretofore, but where the 
provisions of this Act affect the arrangement with respect to the con- 
solidated police force for a county and borough, an adjustment shall 
be made between the council of the borough and county in accordance 
with the provisions of this Act. The foregoing provisions of this 
section shall apply to boroughs which are not county boroughs in like 
manner as if they were re-enacted and in terms made applicable to 
those boroughs. 

(2) . . . (a). 

(a) Sub-s. (2) was repealed (except as to London) by the R. and V. A., 1925, s. 69, 
Sched. Vin., ante, pp. 2233, 2266. 

34. — (1) The mayor, aldermen, and burgesses of each county borough 
acting by the council shall, subject as in this Act mentioned, have and 
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be subject to all the powers, duties, and liabilities of a county council Section 34. 

under this Act (in so far as they are not already in possession of or 

subject to the same), and ... ail the provisions of this Act . . . shall modificatioiw 
accordingly, so far as circumstances admit, apply in the case of every 
such borough, with the necessary modifications, and in particular with 
the following modifications : — 

(a) The county borough shall be substituted for the county, and 

borough fund shall be substituted for county fund and to^m 
clerk shall be substituted for clerk of the peace and clerk of the 
council ; 

(b) A reference to two or more counties shall include a reference to 

county boroughs as well as counties ; 

(c) Such powers, duties and liabilities of the court of quarter sessions 

or justices as in the case of a county are transferred to the 
county council shall be transferred to the council of the county 
borough, whether the same are vested in or attached to the 
court of quarter sessions or justices of the borough or of the 
countv in which the borough is situate. 

(d) ... 

(e) . . . 

Certain words in this sub-section were repealed by the L. Cl. A., 1929, Vol. V. and 
10 Halsbury’s Statutes 883. 

(2) On ike appointed day there shall be transferred to the mayor, 
aldermen, and burgesses of each county borough all such bridges and 
approaches thereto, or parts thereof, situate within the borough as 
were previously repairable by the county or any hundred therein, and 
the costs of the council in repairing such bridges and approaches, or 
parts thereof, and in repairing any roads in the borough which by 
virtue of this Act or any Act applied by this Act are main roads, shall 
be payable out of the borough fund. 

It is not clear whether the council of a county borough, who have the powers of 
a county council for most purposes, possess the power of declaring roads to be main 
roEuis under the Highway Act of 1878- It is the general opinion that they do not, 
and the editors have not, in practice, come across any road which has been mained ’’ 
in purported exercise of such a power. If the power exists, any roads so declared 
to be main roads, and roads which prior to the passing of this Act were already 
main roads, whether under s. 13 or s. 15 of the Highway Act, 1878. had to be repaired 
at the expense of the borough fund, though the other highways iu the borough 
might have been repairable out of the general district rate undm: the P. H- A, 1875, 
s. 210„ by the council in their capacity of urban authority. This distinction is now, 
however, abolished since both the borough rate and borough fund and the general 
district rate have been consolidated into the general rate and general rate fund 
under the R. and V. A., 1925, arUe. p. 2113- 

It should be observed that some bridges in the borough may already have been 
repairable by the council under s. 119 of the Municipal Corporations Act, 1882, ante^ 
p. 4638 : see R. V. Dorset (Inhabitants) (1881), 45 L- T. 308 ; 26 Digest 574, 2660 ; 

E, V, SouihampUm (1886), 17 Q. B. D. 424 ; 50 J. P. 773 ; 26 Digest 586, 2766 ; R- 
V. SozUhampton (No. 2) (1887), 19 Q. B. D. 590 ; stib nom. R. v. Hampshire (Inhabi- 
tants), 52 J. P. 52 ; 26 Digest 575, 2672. 

(3) The provisions of this Act with respect to — 

(a) . . . 
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Section 34. (b) . . . 

(c) the standing joint committee of the justices and the council, or 

(d) coroners, or 

(e) gas meters, or 

(f) the transfer to the council of powers relating to county and 

other rates, and the preparation or revision of the basis or 
standard for the county rate ; 

shall not apply to county boroughs, nor shall Part IV. of this Act 
relating to finance apply, save as far as is expressly provided in that 
Part. 

Paras, (a) and (h) were repealed by the L. G, A., 1933, s. 307, Sched. XI., Pt. Ill, 
ante, pp. 1194, 1275. 

(4) Provided that where the district of any county coroner is whoUy 
situate within a county borough, the coroner for that district shall be 
appointed by the council of that borough, and the writ for his election 
may be issued to that council instead of to the county council, and 
where the district of any county coroner is situate partly within and 
partly without a county borough, the writ for the election of such 
coroner shah be issued to the county council, but if there is a joint 
committee of the county and borough councils for the purpose, the 
question of the person to be elected shall be referred to that joint com- 
mittee, and the county council shall appoint the person recommended 
by the majority of such committee. 

(5) If the council of a county borough so require, a joint committee 
shall from time to time be appointed for the purposes of coroners, 
consisting of such number of members of the county and borough 
councils as may be agreed upon, or in default of agreement may be 
determined by a Secretary of State. 

(6) [Be'pealed hy the Bepresentation of the People Act, 1918, 5 . 47, 
post, p. 5177.] 

(7) [Bepealed by the L. G, A., 1933, 5. 307, Sched. XL, Pt III., ante, 
pp. 1194, 1275.] 

(8) This Act and the Municipal Corporations Act, 1882, shall be 
construed so as to give effect to the provisions of this section. 

AppHcation 35. In the case of a quarter sessions borough, not being one of the 
U^r\^arter ^oroughs named in the Third Schedule to this Act, but containing, 
sessions according to the census of one thousand eight hundred and eighty-one, 
a population of ten thousand or upwards, the following provisions shall, 
boro^^.^ and after the appointed day, apply : 

(1) Nothing in this Act shall transfer to the county council any 
power of the council of the borough as local authority under • 
any Act, or (save as in this Act expressly mentioned) alter the 
powers, duties, and liabilities of the council of the borough 
under the Municipal Corporations Act, 1882, but subject to 
the above provisions and to the savings hereinafter contained, 
the borough shall form part of the county for the purposes 
of this Act, and the parishes in the borough shall, subject 
to the exemptions hereinafter mentioned, be liable to be 
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assessed to county contributions in like manner as the rest Sectkm 
of the county. 

In many cases, ^ where the local authorities for the execution of Acts were in counties 
the quarter sessions, in boroughs the local authorities under the same Acts were 
the borough councils. In these cases, while the administrative powers of the quarter 
sessions are transferred to the county councils by this Act, the councils of the larger 
boroughs to which this section relates, under the provisions in. the text, retain their 
powers as local authorities. 

(2) Where such borough is at the passing of this Act exempt, in whole 

or in part, from contributing towards costs incurred for any 
purpose for which the quarter sessions of the county in which 
the borough is situate are authorised to incur costs the parishes 
in the borough shall not, save as in this Act expressly 
mentioned, he assessed by the county council to county 
contributions in respect of costs incurred for any such purpose, 
nor in the case of a partial exemption, be so assessed for any 
larger sum than such as will give effect to that exemption, but 
this exemption shall not extend to any costs incurred for the 
purpose of any powers, duties, or liabilities of the justices of 
the borough, which will by virtue of this Act be exercised or 
discharged by the county council nor to any costs of or 
incidental to the assizes of the county. 

(3) Notwithstanding the last enactment (a) the borough shall, for the 

purposes of the provisions of the ffighways and Locomotives 
(Amendment) Act, 1878, respecting [county] roads (6), form part 
of the county, and the costs of maintaining, repairing, im- 
proving, enlarging, or otherwise dealing with any [county] road 
in the borough shall be paid out of the county fund, and 
the payment of the costs incurred in the execution of the 
provisions of this Act with respect to [county] roads shall be a 
general county purpose for which the parishes of the borough 
may be assessed to county contributions : 

{a) This has reference to snb-s. (2), which provides that the borough shall not 
be liable to be assessed to county contributions for purposes to which it was not 
liable to be so assessed at the time of the passing of the Act. The exemption extends 
to the costs of new county bridges taken over by a county council imder s. 6, ante, 
p. 4725 (Bury SL Edmunds (Mayor, etc. of) v. West Suffdic C. [1898] 2 Q. B. 246 ; 

62 J, P. 486 ; 26 Digest 576, 2678). 

(b) These provisions are set out, ante, p. 4602. Formerly a quarter sessions 
borough was not a highway area, not being included in the definition of an “ urlMin 
authority ” in the Highways and Locomotives (Amendment) Act, 1878, ante, p. 4602. 
Consequently, the provisions of that Act as to [county] roads did not apply to a 
quarter sessions borough. This is no longer the case. [County] roads in such a 
borough vest in and are under the control of the county council undea* s. 11 (1), ante, 
p. 4726, and ss. 29 and 31 of the L. G. A., 1929, Vol. V. and 10 Halshury’s Statutes 
903, 905, unless the borough council have claimed or are to be deemed to have 
claimed their maintenance under s. 32 of the L. G. A., 1929, VoL V. and 10 Halsbuiy’s 
Statutes 906. These boroughs not being county boroughs are within the definition 
of district ” in s. 134, ibid., Vol. V. and 10 Halsbuiy’s Statutes 971, and o<mse- 
quently the provisions of Part HI, of the L. G, A., 1929, Vol. V. and 10 Halsbury’s 
Statutes 903, as to the transfer of certain highway powers from urban district councils 
to county councils are applicable to such boroughs. 

The word county ” is substituted for ** main ” in the text by reason of s, 29 (1) 
of the L. G. A., 1929, Vol. V. and 10 Halsbuiy’s Statutes 903. 
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Section 35. (4) Provided that — 

(a) The borough shall be deemed to be an urban sanitary district, 

within the meaning of the Highways and Locomotives 
(Amendment) Act, 1878 (a) ; and the council of the borough 
shall have the power under the Highways and Locomotives 
(Amendment) Act, 1878, of making byelaws respecting loco- 
motives, and authorising locomotives to be used on any road 
within the borough (6) ; save that if any dijBference is made by 
such byelaws or authority between any [county] road main- 
tained by the county council and the other roads in the borough, 
such authority and byelaws shall require the approval of the 
county council ; and 

(а) See the notes to the preceding snb-section. 

(б) The BUghways and Locomotives (Amendment) Act, 1878, s. 28 (9 Halshury’s 
Statutes 182), provides that the council of every borough having a separate court of 
quarter sessions may, on the application of the owner of any locomotive exceeding 
nine feet in width or fourteen tons in weight, authorise such locomotive to be used 
in any highway within the borough, or part of any such highway under such con- 
ditions (if any) as to them may appear desirable. By s. 31, it was formerly provided 
that a council of a quarter sessions borough might make byelaws as to the hours 
during which locomotives are not to pass over the turnpike roads or highways within 
the borough, the hours being in all cases consecutive hours, and no more than eight 
out of the twenty-four, and for regulating the use of locomotives upon any high- 
way, or preventing such use upon every bridge when they are satisfied that such 
use would be attended with danger to the public.. Section 35, ante, p. 4612, required 
these byelaws to be confirmed by the Local Government Board. But s. 31 was 
repealed by s. 18 of the Locomotives Act, 1898, subject, however, to certain savings 
for existing byelaws. And by ss. 5, 6, 9, and 17 of that Act (now repealed) other 
provision was made for the regulating of locomotives on highways, for the restriction 
of locomotive traffic by byelaws, and for licensing locomotives. 

Light locomotives were exempted from the provisions of the Act of 1878, supra, 
by the Locomotives on Highways Act, 1896 (19 Halsbuiy’s Statutes 64), and other 
provisions made by that Act for regulating the use of them on highways. See now 
also the Motor Car Act, 1903, and the Roads Act, 1920, VoL V., post, 

(b) The council of the borough shall have power as an urban aatho- 

rity to claim, in accordance with this Act, to retain the powers 
and duties of maintaining and repairing any [county] roads in 
the borough ; and 

This provision had reference to the claim which an urban authority might make 
under s. 11 (2), ante, p. 4730, which is now repealed by the L, G. A., 1929, Vol. Y, 
and 10 Halsbury’s Statutes 883. The boroughs not being county boroughs are 
within the definition of “ district ” in s. 134 of the L. G. A., 1929, Vol. V. and 
10 Halshury’s Statutes 971, and are consequently entitled to claim the maintenance 
of county roads ” in their district under s. 32, ibid., Vol. V. and 10 Halsbury’s 
Statutes 906, if the population exceeds 20,000. 

The word “ county ” is substituted for “ main ” in the text by reason of s. 29 (1) 
of the L. G, A., 1929, Vol. V. and 10 Halshury’s Statutes 903. 

(c) The couucil of the borough may within two years after the passing 

of this Act apply to the county council to declare such roads in 
the borough as are mentioned in the application to be [county] 
roads within the meaning of the Highways and Locomotives 
(Amendment) Act, 1878, and the county council shall consider 
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such application and inquire whether such roads are or ought Seetion 35. 
to be main roads within the meaning of the said Act, and shall 
make or refuse the declaration accordingly, and if the county 
council refuse to make the declaration, the council of the 
borough may within a reasonable time after such refusal apply 
to the Local Government Board, and that Board shall have 
power, if after a local inquiry they think it just so to do, to 
make the said declaration, wMch shall have the same effect as 
if made by the county council. 

Immediately after tMs Act came into operation all roads which had been dis- 
tumpiked since December 31st, 1870, became main roads. Xo declaration was 
necessary in the case of such roads. By the text the council of the borough had 
until August 13th, 1890, power to apply to the county council to declare certain 
other roads to be main roads, i.e., such roads as might be declared main roads under 
the Highways and Locomotives (Amendment) Act, 1878, s. 15, ante, p. 4606. 

By reason of the L. G. A., 1929, s. 29 (1), Vol. V. and 10 Halsbury's Statutes 903, 
the word '‘county” is now substituted for “main” in all references to “main 
roads.” 

(5) The payment of the costs of assizes and sessions shall he a general 

county purpose for which the parishes in the borough may be 
assessed to county contributions. . . . 

Certain words in this sub-section were repealed by the Costs in Criminal Cases Act, 

1908, ss. 4 (4), 10 (1), Sched. (4 Halsbury’s Statutes 742, 745). 

( 6 ) . . . 

This sub-section was repealed by the L. G. A., 1933, s. 307, Sched. XI., Pt. HI., 
ante, pp. 1194, 1275. 

(7) The county council and the council of any such borough may 

agree for the cessation in whole or in part of any exemption 
under this section of the parishes in the borough from assess- 
ment to county contributions, in consideration either of pay- 
ment by the county council of a capital sum, or of an annual 
payment, or of a transfer of property or liabilities, or of the 
county council undertaking in substitution for the council of the 
borough any powers or duties, or partly for one consideration 
and partly for another, or in am" other manner, according as 
may be determined. 

(8) A borough which is a county of a city or a county of a town 

shall, for the purposes of this section, be deemed to be situate 
in and form part of the county which it adjoins, or if it adjoins 
more than one county, then in and of the county of which it 
forms part for the purposes of parliamentary elections. 

36. — (1) Where a borough has a separate commission of the peace, Oeneral 
whether a quarter sessions borough or not (and is not a borough named apijlication 
in the Third Schedule to this Act), then, subject to the provisioi^ of 
this Act, all such powers, duties, and liabilities of the court of quarter with 
sessions or justices of the borough, as in the case of the county are by 
this Act transferred to the ooxmty oouneii, shall cease, and the county ^ 
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Section 86. council shall have those po^vers, duties, and liabilities within the area 
of the borough in like manner as in the rest of the county ; 

(2) [Repealed by the L. G, A., 1933, s. 307, Sched. XI. , Ft 111., ante, 
pp. 1194, 1275.] 


37 . The grant after the passing of this Act of a court of quarter sessions 
to any borough, not being a county borough, shall not affect the powers, 
duties, or liabilities of the county council as respects the area of that 
borough, nor exempt the parishes in the borough from being assessed 
to county contributions for any purpose to which such parishes were 
previously liable to be assessed, and shall not confer or impose on the 
mayor, aldermen, and burgesses, or the council of such borough, any 
powers, duties, or habilities further than such as are necessary for 
establishing and mamtaining the court of quarter sessions in the 
borough. 

38 . Where a borough having a separate court of quarter sessions 
contained according to the census of one thousand eight hundred and 
eighty-one a population of less than ten thousand, the following pro- 
visions shall after the appointed day apply : 

Sftion (1) [Repealed by the L. G. A., 1938, s. 307, Sched. XI., Ft III., ante, 

under 10,000. pp. 1194, 1275.] 

(2) There shall be transferred to the county council the powers, 
duties, and liabilities of the council of the borough — 

(a) As regards coroners ; and 

(b) As regards the appointment of analysts under the Acts relating 

to the sale of foods and drugs (a) ; and 

(c) Under the Acts relating to — 

(i) Reformatory and industrial schools ; and 

(ii) Fish conservancy ; and 

(iii) Explosives ; and 

(d) Under the Highways and Locomotives (Amendment) Act, 

1878 (6) : 

Provided that the transfer by this section — 

(a) Shall be subject to the provisions in this Act for the protec- 

tion of existing officers and the continuance of existing 
contracts (c) ; and 

(b) Shall not, save as respects the coroners, affect the powers, 

duties, and liabilities of the council of the borough under 
the Municipal Corporations Act, 1882 ; 

The words in italics were repealed (except as to London) by the L. G. A., 1933, 
s. 307, Sched. XI., Pt. m., ante, pp. 1194, 1275. 

(a) By the Sale of Food and Drugs Act, 1875, s. 10, analysts were to be appointed 
by the town council of every borough having a separate court of quarter sessions. 
That Act is now repealed, and by ss. 64 and 66 of the Food and Drugs Act, 1938, 
ante, pp. 1402, 1404, such appointments are made by the councils of county boroughs 
and non-coiznty boroughs or urban districts which have according to the last published 
census for the time being a population of 40,000 or upwards ; in aU other cases the 
appointments are made by the county council. As to enforcing appointments, see 
s. 65, ibid., ante, p. 1403. 

(b) These powers include those of authorising or licensing locomotives under 
ss, 28 and 31 of the Act of 1878 (9 Halsbury’s Statutes 182). 
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(c) The provisions of this Act as to existing officers and the continuance of filiating 
contracts were contained in ss. 118 — 120, 122, 125. The only officers affected by 
them whom it is here necessary to refer to are analysts of the boroughs, who by 
s. 119 became officers of the county council and continued to hold office by the same 
tenure, on the same terms and conditions and with the like remuneration as formerly. 
If their office was abolished they were entitled to compensation under s. 120 ; so 
also, if their fees or salary were diminished. 

(8) The borough shall be an urban sanitary district \nthin the meaning 
of the Highways and Locomotives (Amendment) Act, 1878 : 

(4) The council of the borough may within two years after the 

passing of this Act, apply to the county council to declare 
such roads in the borough as are mentioned in the application 
to be [county] roads within the meaning of the Highways and 
Locomotives (Amendment) Act, 1878, and the county council 
shall consider such application, and inquire whether such roads 
are, or ought to he, [county] roads within the meaning of the 
said Act, and shall make or refuse the declaration accordingly, 
and if the county council refuse the declaration, the council of 
the borough may, within a reasonable time after such refusal, 
apply to the Local Government Board, and that Board, after 
a local inquiry, shall have power, if they think it just so to do, 
to make the said declaration, which shall have the same effect 
as if it had been made by the county council : 

The foregoing sub-seotions correspond to s. 35 (3) and (4). See those sub-sections 
and notes thereto, ante, pp. 4747-^. 

(5) The area of the borough shall for the purposes of the above- 

mentioned Acts and all other administrative purposes of the 
county council be included in the county, as if the borough 
had not a separate court of quarter sessions, and accordingly 
shall be subject to the authority of the county coxmoil and the 
county coroners, and may be annexed by the county council 
to a coroner’s district of the county, and the parishes in the 
borough shall be liable to be assessed to all county contributions: 

This provision does not in any way affect the powers and duties of the borough 
council in their capacity of urban sanitary authority. 

(6) Any property, debts, or liabilities of the county or of any borough 

affected by this or the next succeeding section (including the 
charge to he made for lunatics which but for this Act would 
have been maintainable by the borough) may be adjusted in 
manner provided by Part Three of this Act : 

(7) It shall be lawful for her Maj^ty the Queen, on petition from 

the council of any borough to which this or the next succeed- 
ing section applies, by Order in Council, to revoke the grant 
of a court of quarter sessions to the borough, and by letters 
patent to revoke the grant of a commission of the peace for 
the borough, and to make such provision as to her Majesty 
seems proper for the protection of interests existing at the 
date of the revocation, and after the date of the revocation all 
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enactments and laws relating to courts of quarter sessions and 
justices and their jurisdiction shall apply, as if such court of 
quarter sessions or commission of the peace, as the case may 
be, did not exist : 

In the event of the revocation of a grant of quarter sessions, any appeal which 
would otherwise lie to the borough sessions, e.p., under the P. E. A., 1875, s. 269, 
ante, p. 4499, would thereafter lie to the quarter sessions of the county. Another 
result would be that the county justices would acquire concurrent jurisdiction with the 
borough justices in the borough in those cases in which such jurisdiction had hitherto 
been excluded. See the Municipal Corporations Act, 1882, s. 154 (10 Halsbury’s 
Statutes 626). 

It is generally considered that county justices have concurrent jurisdiction out 
of quarter sessions with the borough justices — (a) in all boroughs having separate 
commissions of the peace but not separate courts of quarter sessions [except the 
boroughs of Coventry, Ramsgate, and Stratford-upon-Avon, where their jurisdiction 
is excluded by speciM statutes] ; and (b) in all quarter sessions boroughs from which 
their jurisdiction is not excluded by the provisions of ancient charters. See a Paper 
issued from the Home Office in 1904, entitled “ Courts of Summary Jurisdiction 
in England and Wales ” ; but see as to grants of quarter sessions since 1835, i?. v. 
Warwickshire JJ., [1902] 2 K. B. 101 ; 33 Digest 381, 905. If the commission of 
the peace is revoked, the county justices alone will have jurisdiction within the 
borough. In neither ease, however, will the council as urban authority he affected. 

(8) A borough which is a county of a city or a county of a town shall, 

for the purposes of this and the next succeeding section, and 
if her Majesty revokes the grant of a court of quarter sessions 
or a commission of the peace to such borough, then also for 
all purposes of quarter sessions and justices, be deemed to be 
situate in and form part of the county' of which it forms part 
for the purpose of parliamentary elections : 

(9) Where this section applies to a cinque port it shall apply also to 

all the members thereof, and those members when not situate 
in a quarter sessions borough shall form part of the county for 
all purposes. 

39* — (1) Where a borough, whether with or without a separate court 
of quarter sessions, contained according to the census of one thousand 
eight hundred and eighty-one a population of less than ten thousand, 
then after the appointed day all powers, duties, and liabilities of the 
mayor, aldermen, and burgesses, or council of the borough, or the watch 
committee of the borough in relation — 

(a) To the police force of the borough, or 

(b) . . . (a), or 

(c) To the execution of the Cmiagious Diseases^ {Animals) Ads, 

1878 to 1886 (J), or the Destructive Insects Act, 1877 (c), or 

(d) To gas meters, or 

(e) To weights and measures, if the council exercise any jurisdiction 

in relation thereto, 

shall cease, and, subject to the provisions of this Act as to the members 
of the police force holding ofiSce on the said day, the area of the borough 
shall for all purposes of the Acts relating to the county police force, or 
other matters above in this section mentioned, form part of the county 
in like manner as if it were not a borough : 
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(a) This sub-paragraph was repealed by the L. G. A., 1933, s. 307, Sched. XI., Note to 
Pt. in., anU, pp. 1194, 1275. Seoflon 39. 

(h) Italicised words repealed by the S. L. R. A., 1908 (18 Halsbury’s Statutes 

1175), because these Acts were repealed and consolidated by the Diseases of Animals 
Act, 1894 (1 Halsbury’s Statutes 389) ; the Diseases of Animals Act, 1894, has itself 
been in turn amended by the Diseases of Animals Acts, 1896, 1903. 1909, 1910, 1922, 

1925, 1927, and the Poultry Act, 1911 (op. cit. 424, 425, 426, 429, 436, 438, 439, 428). 

(c) This Act has been extended to all pests destructive to crops, trees or bushes : 
see the Destructive Insects and Pests Act, 1907 (op. cit. 69). 

(2) [Repealed by the L. G. A., 1983, s. 307, Sched. XL, Pt IIL, ante, 
pp. 1194, 1275.] 

(3) The urban authority for any borough or town with such popula- 
tion as above in this section mentioned shall cease to be the local 
authority under the Acts relating to explosives, and the county council 
shall have the like authority under the said Acts in the said borough or 
town as they have in the rest of their county. 

[)S5. 40 — 45 (so far as unrepealed) relate solely to London. Ss. 46 — 49 
(so far as unrepealed) relate solely to the application of the Act to Special 
Counties and to Liberties. Accordingly these sections are omitted.'] 


PAET IIL 
Boundaries. 

[Ss. 50 — 57 were repealed by the L. G. A., 1933, s. 307, Sched. XI., 

Pt. III., ante, pp. 1194, 1275. S. 58 was repealed by the Poor Law Act, 

1927, s. 245, Sched. XI. (12 Ralsbury*s Statutes 965).] 

59. — (1) [Repealed by the L. G. A., 1933, s. 307, Sched. XI., Pt. III., Supplemental 
ante, pp. 1194, 1275.] ^ 

(2) A place which is part of an administrative county for the purposes of areas, 
of tMs Act shall, subject as in this Act mentioned, form part of that 
county for all purposes (a), whether sheriff, lieutenant, custos rotulorum, 
justices, militia, coroner, or other ; Provided that — 

(a) Notwithstanding this enactment, each of the entire counties of 

York, Lincoln, Sussex, Suffolk, Northampton, and Cambridge 
shall continue to be one county for the said purposes so far as 
it is one county at the passing of this Act ; and 

(b) This enactment shall not affect the existing powers or privilege 

of any city or borough as respects the sheriff, lieutenant, 
militia, justices, or coroner ; but, if any county borough is, at 
the passing of this Act, a part of any county for any of the 
above purposes, nothing in this Act shall prevent the same from 
continuiug to be part of that county for that purpose ; and 

(c) This .enactment shall not affect parliamentary elections nor the 

right to vote at the election of a member to serve in Parlia- 
ment, nor land tax, tithes, or tithe rent-charge, nor the area 
within which any bishop, parson, or other ecclesiastical person 
has any cure of souls or jurisdiction. 

(a) One result of this provision is to transfer an urban district previously situated 
in two counties to that county which contained the largest portion of the population 
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according to the census of 1881. The case of Re Staffordshire and Derbyshire County 
Councils (1890), 54 J. P. 566 ; 26 Digest 582, 2724, may be mentioned as Ulustrating 
the effect of such a transfer. 

The words “ for all purposes merely mean that a place shall form part of such 
county for the exercise therein of their respective offices by the officers named : see 
Re Local Government Act, 1888, Ex parte London C. C., [1892] 1 Q. B. 33 ; 56 J. P 
279; 13 Digest 233, Id. 

(8) — (6) [Bepealed by the L. G. A., 198S, 5. 307, Sched, XI., Pt IIL, 
VoL I., pp. 1194, 1275.] 

60 — 62 were repealed by the L. G. A., 1933, s. 807, Sched. XI., 
Pt. III., ante, pp. 1194, 1275.] 

63. Where the Local Government Board are required in ^pursuance 
of this Act to decide any difference or other matter referred to arbitration 
in pursuance of this Act, the provisions of the Eegulation of Eailways 
Act, 1868, respecting arbitrations by the Board of Trade, and the 
enactments amending those provisions, shall apply as if they were 
herein re-enacted, and in terms made applicable to the Local Govern- 
ment Board and the decision of differences and matters under this Act. 

For the Local Government Board must now be read the Ministry of Health. 

For the words in italics there must now, under the Local Government (Determi- 
nation of Differences) Act, 1896, post, p. 4938, be substituted the words “ determine 
as arbitrators.” 

It is therefore only where the Ministry “ determines as arbitra-bors ” that this 
section applies. Where the Ministry determine otherwise than as arbitrators they 
proceed under s. 87, post, p. 4763. 

The pro-visions of the Eegulation of Eailways Act, 1868 (14 Halsbury’s Statutes 
176), above referred to, are contained in ss, 30 — 32 of that Act {op. cit 184), which 
are set out in full, ante, p. 4264. Under these, as applied by the above section, the 
L. G. B. (now the M. of H.) may appoint an arbitrator whose award or decision may 
be that of the Board. The Board may fix the remuneration of the arbitrator. 
Section 32 incorporates the Eailway Companies Arbitration Act, 1859, ss. 18 — ^29 
(op. cit. 115-117), the effect of which is shortly as follows ; Section 18 empowers the 
arbitrator to call for books and documents and to administer oaths. Section 19 
gives him discretion as to the manner of proceeding -wdth the arbitration. Section 20 
enables him to proceed in the absence of parties. Section 21 enables him to make 
several awards each on part of the matters referred. Section 22 makes the award 
conclusive. Section 23 gives the arbitrator power to extend the time for making , 
an award. Section 24 prevents the setting aside of an award for irregularity. 
Section 25 provides that parties shall obey award. Section 26, that all courts shall 
give effect to awards. Section 27, that costs shall be in the discretion of the 
arbitrator. Section 28, that in the absence of any order, costs are -to be borne by 
parties equally. Section 29, that submission may be made a rule of court. 


PAET IV. 

Finanob. 

Property Funds and Costs off County Council. 

64.-(l) • . . all property of the quarter sessions of a county, or 
held by the clerk of the peace, or any justice or justices of a county, or 
treasurer, or commissioners, or otherwise for any pubhc uses and 
purposes of a county, or any division thereof, shall pass to and vest in 
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and be held in trust for the council of the comity, subject to all debts Section 64. 

and liabilities aflfecting it, and shall be held by the county council for 

the same estate, interest, and purposes, and subject to the same cove- 
nants, conditions, and restrictions, for and subject to which that 
property is or would have been held if this Act had not passed, so far 
as those purposes are not modified by this Act : Provided that — 

(a) the existing records of or in the custody of the court of quarter 

sessions shall, subject to any order of that court, remain in the 
same custody in which they would have been if this Act had 
not passed ; and 

(b) where any property belongs to a charity, nothing in this Act shall 

affect the trust of such charity, and until otherwise directed by 
the Charity Commissioners . . . , the trustees or managers of 
the charity shall be appointed in like manner as if this Act had 
not passed ; and 

(c) the justices of any county may retain any pictures, chattels, or 

property on the ground that the same have been presented to 
them or purchased out of their own funds or otherwise belong 
to them, and are not held for public purposes of the county. . . 

Certain words in this snb-section were repealed by S. L. R. A., 1908. 

(2) ... all debts and liabilities of the quarter sessions, or of the 
clerk of the peace, or any justice or justices, or treasurer, or commis- 
sioners, incurred for county purposes, shall become debts and Kabilities 
of the county council, and shall, subject to the provisions of this Act, 
be defrayed by them out of the like property and funds out of which 
they would have been defrayed if this Act had not passed. 

Certain words in this sub-section were repealed by S. L. R. A., 1908 (18 Halsbury’s 
Statutes 1175). 

(3) The county council . . . shall provide such accommodation and 
rooms, and such furniture, books, and other things as may from time 
to time be determined by the standing joint committee of quarter 
sessions and the county council, to be necessary or proper for the due 
transaction of the business, and convenient keeping of the records and 
documents, of the quarter sessions and justices out of sessions, or of 
any committee of such quarter sessions or justices. 

Certain words in this sub-section were repealed by the L. G. A., 1933, s. 307» 

Sched. XI., Pt. m., av4e, pp. 1194, 1275, 

(4) This section shall apply, with the necessary modifications, to the 
administrative counties of Sussex and Suffolk. 

(6) This section shall apply in the case of the property, debts, and 
liabilities of the justices of aU the ridings and divisions of the counties 
of York or Lincoln at their gaol sessions, or of commissioners appointed 
by the justices, in like maimer as if it were herein re-enacted with the 
substitution of gaol sessions or commissioners for quarter sessions, and 
of clerk of gaol sessions for clerk of the peace, and as if the joint com- 
mittee of the councils of the three ridings or divisions were the council 
of the county ; and the said joint committee shall, for the purposes of 
the said property, debts and liabilities, and for the transaction of the 
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Section 64. administratiTe business and execution of their duties under this Act, 
be a body corporate, with perpetual succession and a common seal, by 
the name of the count}^ committee, with the prefix of the name of the 
county, and with power to acquire and hold land for the purposes of 
their constitution without licence in mortmain. 

(6) The county council of the soke of Peterborough shall be liable to 
repair the county bridges in the soke, and if any costs are incurred by 
the county council of the county of Northampton for the benefit of the 
soke, an adjustment thereof shall be made by agreement, or by arbitra- 
tion in manner proyided by this Act. 

[8. 65 was rejiealed hy the L. G. A,, 1938, s. 307, Sched. XI,, PL III,, 
ante, pp, 1194, 1275.] 

Costs of 66 . All costs incurred by the quarter sessions or the justices out of 

iT^Tabie session of a county, and all costs incurred by any justice, police officer, 

out^o^oimty Or Constable, in defending any legal proceedings taken agaiust him m 
fond. respect of any order made, or act done, in the execution of his duty as 

such justice, police officer, or constable shall, to such amount as may 
be sanctioned by the standing joint committee of the county council 
and quarter sessions, and, so far as they are not other'wise provided 
for, be paid out of the county fund of the county, and the council of 
the county shall provide for such payment accordingly. 


Adjustment 
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67 . Any order of a court of quarter sessions, or of any justices or 
justice out of session, for the payment by the county treasurer of costs 
in criminal proceedings or of costs under the Burial of Drowned Persons 
Act, 1808, shall be obeyed by the county treasurer in like manner as 
heretofore. . . . 

Certain words in this section were repealed by the Costs in Criminal Cases Act, 
1908 (4 Halsbury’s Statutes 739). 


[S, 68 was repealed hy the L. G. A,, 1933, s, 307, Sched, XI,, Ft, III,, 
ante, pp. 1194, 1275.] 

Borrowing 69 . — (1) The County council may from time to time, ’with the consent 

coimc^^^ of the Local Government Board, borrow ... 

(d) for making advances (which they are hereby authorised to make) 
to any persons or bodies of persons, corporate or unincorporate, 
in aid of the emigration or colonisation of inhabitants of the 
county, with a guarantee for repayment of such advances from 
any local authority in the county, or the Government of any 
colony. , . . 

The residue of this sub-section was repealed by the L. Gr. A., 1933, s. 307, Sched. XI., 
Pt. HL, ante, pp. 1194, 1275. 


(2) [Bepealed by the L. G. A., 1929, s. 137, Sched. XII., Pt. V., Vol. 
V., post.'] 

(8) — (8) [Bepeded by the L. G. A., 1933, s. 307, Sched. XI., Pt. III., 
ante, pp. 1194, 1275.] 

(9) IBepealed by the County Councils Mortgages Act, 1909, s. 1 (10 
Halsbury’s Staiides 845).] 
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(10) [Repealed by the L. G. A,, 1938, s. 307, Sclud. XI., PL IIL, ante, Seetion 69. 

pp. 1194, 1275.] 

(11) The provisions of this section which authorise advances in aid 
of the emigration or colonisation of inhabitants of the countv, and 
borrowing for those advances, . . . shall extend to the councils of 
boroughs mentioned in the Third Schedule to this Act. 

Certain words in this sub-section were repealed by the L. U. A., 1933, s. 307, 

8ched. XL, Pt. III., an(e, pp. 1194, 1275. 

(12) [Repealed by the L. G, A,, 1983, s. 807, Sched, XL, PL III., ante, 
pp. 1194, 1275.] 

[S$, 70, 71, repealed by the L, G. A,, 1933, s. 307, Sched. XI., PL IIL, 
ante, pp. 1194, 1275.] 

72 * The Local Government Board shall exercise as regards any Adaptation 
county borough, or other borough, the powers conferred by Part V. of 
the Municipal Corporations Act, 1882, relating to «corporate property c.^o0, as to^ ’ 
and liabilities, as respects the approval of loans and of the alienation of corporate 
property, and other matters therein mentioned, and that Part shall 
... be construed as if “ Local Government Board ” were throughout 
that Part substituted for “ Treasury.’' 

Certain words in this sub-section were repealed by the L. G. A., 1933, s. 307, 

Sched. XL, Pt. IH., ante, pp. 1194, 1275. 

[Ss. 73, 74, repealed by the L. G. A., 1933, s. 307, Sched. XL, PL IIL, 
ante, pp. 1194, 1275.] 


PAET V. 

Supplemental. 

Application of Acts. 

75 . Por the purpose of the provisions of this Act with respect to Application 
county councils, and to the chairmen, members, committees, 
oflScers of such councils, and otherwise for the purpose of carrying this to coimiy ’ 
Act into effect, the following portions of the Municipal Corporations councils and 
Act, 1882, namely, ... (a) Part Four (as amended by the Municipal 
Elections (Corrupt Practices) Act, 1884), section one hundred and 
twenty-four in Part Five, Part Twelve, Part Thirteen, ... (a) shall, 
so far as the same are unrepealed and are consistent with the provisions 
of this Act, apply as if they were herein re-enacted with the enactments 
amending the same in such terms and with such modifications as are 
necessary to make them applicable to the said councils and their 
chairmen, members, committees, and officers, and to the other provisions 
of this Act. 

Provided as follows : — 

( 1 ) • . . (&)• 

(2)-(4) . . . (c). 

— VOL. IV, 


2u 
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(5) A reference in the said enactments to the to'wn clerk ...(«) 

shall he construed to refer to the clerk of the county council. 

(6) . . . (b). 

(7) -(8) . . . (c). • 

(9) . . . (b). 

(lO-(ll) . . . (c). 

(12) . . . (d). 

(18) . . . (b). 

(14)- (15) . . . (c). 

(16) Nothing in the Municipal Corporations xict, 1882, as applied 
by this section— 

(a) shall alter the application of any fine, penalty, or 

forfeiture recoverable in a summary manner ; or, 

(b) shall apply ... (a) any of the following provisions, 

namely, ... (a) section two hundred and fifty-one, 
or section two hundred and fifty-seven ; or 

(c) . .*. (c) ; or 

(d) . . . (b) ; or 

(e) . . . (c) ; or 

(f) shall require the acts and proceedings of the standing 

joint committee of the county council and quarter 
sessions to be submitted to the county council for 
their approval ; or 

(g) • • • (c)- 

(17) -(21) . . . (c). 

(a) Certain words here were repealed by the L. Gr. A., 1933, s. 307, Sched. XI., 
Pt. m., ante, pp. 1194, 1275. 

(b) Paragraph repealed by the County Councils (Elections) Act, 1891, s. 7. 

(c) Paragraph repealed by the L. G. A., 1933, s. 307, Sched. XI., Pt. HI., miie, 
pp. 1194, 1275. 

(d) Paragraph repealed by the Representation of the People Act, 1918, s. 47, 
post, p. 5177. 

[Ss. 76, 77, rejpealed by the Representation of the People Act, 1918, 
5. 47, post, p. 5177.] 

78. — (1) All enactments in any Act, whether general or local and 
personal, relating to any business, powers, duties or liabilities transferred 
by or in pursuance of this Act from any authority to a county council, 
either alone or jointly with the quarter sessions, or to any joint com- 
mittee, shall, subject to the provisions of this Act, and so far as circum- 
stances admit, be construed as if — 

(a) any reference therein to the said authority or to any committee 

or member thereof or to any meeting thereof (so far as it relates 
to the business, powers, duties or liabilities transferred) referred 
to the county council or to a committee or member thereof or 
to a meeting thereof, as the case requires, and as if — 

(b) a reference to any clerk or officer of such authority referred to 

the clerk or officer of a comity council or committee thereof, as 
the case requires, 
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and all the said enactments shall be constraed with snch modifications Section 78. 
as may be necessary for carrying this Act into effect. 

(2) Provided that the transfer of powers and duties enacted by this 
Act shall not authorise any county council or any committee or member 
thereof — 

(a) to exercise any of the powers of a court of record ; or 

(b) to administer an oath ; or 

(c) to exercise any jurisdiction under the Summary Jurisdiction Acts, 

or perform any judicial business, or otherwise act as justices or 
a justice of the peace 

but this enactment shall be without prejudice to the position of the 
chairman of the county council as justice of the peace during his term 
of office. 

(3) Where under any such enactment as in this section mentioned, 
any powers, duties, or liabilities are to be exercised or discharged after 
any presentment or in any particular manner, or at any particular 
meeting, or subject to any other conditions, the county council may, 
by the standing orders for the regulation of their proceedings, provide 
for the exercise and discharge of those powers, duties, and liabilities 
without any such prior presentment or in a different manner, or at any 
meeting of the council fixed by the standing orders, or without such 
other conditions ; and until such standing orders take effect shall 
exercise and discharge them in the like manner, and at the like time, 
and subject to the like conditions, so nearly as circumstances admit ; 
and a presentment by a grand jury in relation to any such powers, 
duties, or liabilities, shall cease to be made otherwise than by way of 
indictment. 

(4) For the purposes of this section the expression “ authority 
means a Secretary of State, the Board of Trade, the Local Government 
Board, and any Government Department, also any commissioners, 
conservators, or public body, corporate or unincorporate, specified in 
a Provisional Order transferring any powers, duties, or liabilities to the 
county council, also any quarter sessions and any justices, also the 
Metropolitan Board of Works, or other local authority mentioned in 
this Act ; and the expression “ member of an authority ” includes, 
where the authority are quarter sessions or justices, any justice, and 
the expression ‘‘ meeting of an authority ” includes a court of quarter 
sessions and the assembly of justices in special or petty sessions ; and 
the expression “ clerk of an authority ” includes in relation to any 
quarter sessions or justices, the clerk of the peace or the clerk to a 
justice as the case requires. 

This section shall apply as if a joint committee were a committee of 
the county council. 

Proceedings of Councils and Committees. 

79. — (1) [Itejpealed hy the L. G. A., 1988, s. 807, Sched. XI., Pt. III., ineoi^powiiiioii 
ante , pp . 1194, 127S.] 

(2) All duties and liabilities of the inhabitants of a county shall 
become and be duties and liabihties of the council of such county. 
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Section 79, (B) Where any enactment (whether relating to lunatic asylums or 

bridges, or other county purposes, or to quarter sessions) requires or 
authorises land to be conveyed or granted to, or any contract or agree- 
ment to be made in the name of, the clerk of the peace, or any justice 
or justices or other person, on behalf of the county or quarter sessions, 
or justices of the county, such land shall be conveyed or granted to, 
and such contract and agreement shall be made with, the council of the 
administrative county concerned. 

The words in italics in sub-s. (3) were repealed by the L. Gr. A,, 1933, s. 307, 
Sched, XI., Pt. III., ante, pp. 1194, 1275. 

[S, 80 repealed by the L. G. A., 1933, s. 307, Sched. XI,, Pt, 111,, 
ante, pp. 1194, 1275.] 

Appointment 8L — (1) Any ... (a) court or courts of quarter sessions, may from 

con^ttees ^ appointing out of their respective bodies a joint 

committee for any purpose in respect of which they are jointly interested. 

(2) Any ... (a) court taking part in the appointment of any joint 
committee under this section, may from time to time delegate to the 
committee any power which such ... (a) court might exercise for the 
purpose for which the committee is appointed. 

(8) . . . {h), 

(4) Subject to the terms of delegation, any such joint committee 
shall, in respect of any matter delegated to it, have the same power in 
all respects as the . . . (a) courts appointing it, or any of them, "as 
the case may be. 

(5) The members of a joint committee appointed under this Act 
shall be appointed at such times and in such manner as may be from 
time to time fixed by the ... (a) court who appointed them, and shall 
hold ofS.ce for such time as may be fixed by the ... (a) court who 
appointed them, so that where any members of the committee were 
appointed by the county council, such committee do not continue fox 
more than three months after any triennial election of councillors of 
such county council. 

( 6 ) . . . ( 6 ). 

(7) . . . (a) a standing joint committee may be appointed for two or 
more administrative counties, inclusive of county boroughs, and the 
members of such joint committee shall be appointed by the several 
quarter sessions and councils in such proportion and manner as they 
respectively may arrange, and in default of arrangement as may be 
directed by a Secretary of State. 

(8) This section shall apply to the standing joint committees. 

{a) Words repealed by the L. G. A., 1933, s. 307, Sched. XI., Pt. HI., ante, pp. 1194, 
1275. 

(h) Paragraph repealed by the L. G. A,, 1933, s. 307, Sched. XI., Pt. III., anie, 
pp. 1194, 1275. 

Proceedings 82. — (1) A county council appointing under this Act any committee 

may from time to time make, vary, and revoke regulations respecting 
the quomm and proceedings of such committee, and as to the area (if 
any) within which it is to exercise its authority ; and subject to such 
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regulations the proceedings and quorum and the place of meeting Section B2. 
whether within or without the county, shall be such as the committee 
may from time to time direct, and the chairman at any meeting of the 
committee shall have a second or casting vote. 

(2) Every committee shall report its proceedings to the council by 
whom it was appointed, but to the extent to which the council so 
direct, the acts and proceedings of the committee shall not be required 
by the provisions of the Municipal Corporations Act, 1882, to be 
submitted to the council for their approval. 

(3) In the case of a joint committee the councils and courts appointing 
the joint committee shall jointly have the powers given by this sectiorT, 
and the provisions of this section shall apply accordingly." 

This section has been repealed by the L. G, A., 1933, s.307, Sched. XI., Pt.IIL, ante, 
pp. 1194, 1275, except so far as it applies to joint committees appointed under s. 81. 


Officers. 

83. Subject to the provisions of this Act for the protection of clerks Clerk of the 
of the peace holding office at the passing of this Act, the follo^ving 
provisions shall have effect : — counSi. 

(l)-(3) , . . (a). 

(4) The joint committee may appoint a deputy clerk to hold office 

during their pleasure, and to act in lieu of such clerk in case of 
his death, illness, or absence, or in such other cases as may be 
determined by the joint committee, and wherever the deputy 
so acts, all things authorised or required to be done by, to, or 
before the clerk of the peace, or clerk of the county council, 
may be done by, to, or before any such deputy ; without preju- 
dice to the appointment of a deputy clerk for the purpose of a 
second court on the division of the court of quarter sessions for 
judicial business (&). 

(5) . . . (a). 

(6) . . . (c). 

(7) The office of clerk of the peace of each of the administrative 

eoimties of Sussex and Suffolk shall be a separate office ; but 
nothing in this Act shall prevent the same person from being 
appointed to both such offices ; and the justices in general 
sessions assembled for the entire county of Sussex or Suffolk 
may from time to time appoint the person who is clerk of the 
peace for either administrative county to be clerk of the peace 
of such general sessions, and may remove such clerk, and the 
remuneration to be paid to such clerk shall be determined 
jointly by the standing joint committees for the administrative 
counties. 

(8) The existing records of the county of Sussex and of the county 

of Suffolk shall, subject to the order of quarter sessions, continue 
to be kept by the clerk of the peace of East Sussex and by the 
clerk of the peace for East Suffolk respectively. 

(9) \ . . (a). 
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Section 83. (lo) The joint committee of the councils of the three ridings or 
divisions of Yorkshire and Lincolnshire may from time to time 
appoint a clerk of such joint committee, and may from time to 
time remove such clerk. 

(11) [Belates only to London,} 

(12) . . . (c). 

(18) Provided always, that no paid clerk or other paid ofi&cial in the 
permanent employment of a county council who is required to 
devote his whole time to such employment shall be eligible to 
serve in Parliament. 

(a) Paragraph repealed by the L. G. (Clerks) Act, 1931, s. 17 (3), Sehed. IV. 
(24 Halsbury’s Statutes 253, 261). 

(b) This paragraph has been repealed by the L. G. A., 1933, s. 307, Sched. XL, 
Pt. in., ante^ pp. 1194, 1275, so far as it relates to the office of deputy clerk of a 
county council. 

(c) Paragraph repealed bv the L. G. A., 1933, s. 307, Sched. XI., Pt. III., ante, 
pp. 1194, 1275. 


Appointment 
of the 


justices’ 
clerks and 
clerks of 
committees. 


84.-(l) The salaried clerk of every petty sessional division shall be 
from time to time appointed, and removed, as heretofore. 

(2) The county council shall pay to the salaried clerks of petty 
sessional divisions such salaries as may be fixed under the enactments 
relating to those clerks, and all fees and costs payable to such clerks 
which are not excluded in the fixing of their salaries shall be paid into 
the county fund, and in the enactments relating to such salaries and 
fees the standing joint committee shall be substituted for the quarter 
sessions justices and the local authority respectively. 


Begulations for Bicycles^ etc. 

Regulations 85. — (1) ... (a) bicycles, tricycles, velocipedes, and other sinoilar 

for bicycles, machines (b) are hereby declared to be carriages within the meaning of 
® the Highway Acts (c) ; 

(a) Certain words in this section have been repealed by the S. L. R. A., 1908 
(18 'Halsbury’s Statutes 1175), the Road Transport Lighting Act, 1927, Vol. V., post, 
the Road Traffic Act, 1930 (23 Halsbury’s Statutes 607), and the L. G. A., 1933, 
ante, p. 735. The Highways and Locomotives (Amendinent) Act, 1878, s. 26 (5), 
enabl^ a county authority to make byelaws regulating the use of bicycles. The 
Municipal Corporations Act, 1882, s. 23 (10 Hakbury’s Statutes 584), enables the 
council of a borough to make byelaws for the good rule and government of the 
borough, and .for the prevention and suppression of nuisances not otherwise sum- 
marily punishable in borough ; and under this section byelaws regulating the 
use of bicycles and tricycles were made in many boroughs. These byelaws varied 
greatly ; not only were they different in different counties, but county byelaws were 
in many cases different from those in force in the various boroughs within the couniy, 
and these again from one another. The text repeals the above sections so far as 
regards the power to make byelaws for bicycles, tricycles, etc., and substitutes a 
general enactment for the byelaws previously in force. And it is to be observed that 
when a byelaw is made under an Act the repeal of the Act abrogates the byelaw unless 
it is preserved by means of a saving clause or otherwise. Thus a byelaw relating to 
bicycles made under a local Act was held to be repealed by the provision in the text 
(Watson V. Winch, [1916] 1 K. B. 688 ; 80 J, P. 149 ; 42 Digest 773, 201^), 

By the Lights on Vehicles Act, 1907, existing byelaws with regard to the lighting 
of vehicles (other than, inier alia, bicycles, tricycles, or velocipedes), which varied 



ADAPTATIOlSr OF ACTS. 


4763 


considerably in different districts, were replaced by a statutory requirement applying Note to 
uniformly throughout the country. This Act and para, (a) of the sub-section in the Section 85. 

test were, however, repealed by the Road Transport Lighting Act, 1927, s. 11, and 

Schedule, Vol, V., post. The last-named Act now prescribes a statutory code for 
the lighting of all types of vehicles which is uniform throughout the country. 

(b) The Highways and Locomotives (Amendment) Act, ISTS, s. 26 (0 Halsbury’s 
Statutes 181), referred only to bicycles, and it was generally understood that the 
county byelaws did not extend to tricycles. The text avoids possibility of doubt 
on the subject. 

(c) It had already been held that a bicycle was a carriage within the meaning of 
the Highway Act, 1835, s. 78 (9 Haisburj^’s Statutes 91), and that its rider might be 
convicted under that section of furious “ driving ” of it (Taylor v. Goodwin (1879), 

4 Q. B. D. 228 ; 43 J. P. 653 ; 26 Digest 438, lo53). But in a later case it was held 
that a bicycle was not a carriage liable to toll under a Turnpike Act (Williams v. 

Ellis (1880), 5 Q. B. D. 175 ; 44 J. P. 394 ; 26 Digest 348, 764). Cf. ParJcyns v. 

Preist (1881), 7 Q. B. D. 313 ; 45 J. P. 751 ; 42 Digest 863, 147. The text now 
expressly declares that they shall be deemed to be carriages within the meaning of 
the BKghway x4cts. As such they are subject to various provisions which impose 
penalties for such offences as negligently, or by wilful misbehaviour, causing hurt to 
any person, horse, cattle, or goods ; not keeping the left or near side of the road on 
meeting any other carriage ; negligently, or by wilful misbehaviour, preventing the 
free passage of any person, carriage, etc. ; driving furiously so as to endanger the 
life or limb of any passenger. See McKee v. McGrath (1892), 30 L. R. Ir. 41 ; 

YeMham v. Carpenter (1913), 47 I. L. T. 186 ; and Chatterton v. Parker^ [1014] W. X. 

206 ; 78 J. P. 339 ; 26 Digest 438, 1668, as to furious driving ; anci cf. the Loco- 
motives on Highways Act, 1896, s, 1 (1) (b) (19 Halsbury’s Statutes 64), as to light 
locomotives ; Smith v. Boon (1901), 65 J. P. ^6 ; 84 L. T. 593 ; 42 Digest 872, 208 ; 
and MayJiew v. Sutton (1901), 71 L. J. K. B. 46 ; 86 L. T. 18 ; 42 Digest 872, 210. 

The provision in the text does not, however, remove difficulties which arise in the 
construction of private Acts. See Gannan v. Abingdon (Earl of), [1900] 2 Q. B. 66 ; 

64 J. P. 504 ; 26 Digest 348, 766 ; Simpson v. Teignmouth and ShaMon Bridge Go., 

[1903] 1 K. B. 405 ; 67 J. P. 65 ; 26 Digest 348, 766 ; Smith y.' K ynnersley, [1903] 

1 K. B. 788 ; 67 J. P. 125 ; 26 Digest 348, 767. 

A bicycle has been held to be a “ vehicle within the meaning of a local Act against 
the use of vehicles for the display of advertisements without the consent of the local 
authority (Ellis v. Nott-Bower (1896), 60 J. P. 760 ; 13 T. L. R. 35 ; 42 Digest 846, 

36) ; and within the meaning of the Offences against the Person Act, 1861, s. 35 
(4 Halsbury’s Statutes 610) (B. v. Parker (1895), 59 J. P. 793 ; 15 Digest 863, 9476). 

It has been held that a motor bicycle is a carriage within the meaning of the 
Customs and Inland Revenue Act, 1888, s. 4 (3) (16 Halsbury’s Statutes 577) 

(O^Donoghue v. Mom (1904), 68 J. P. 349 ; 90 L. T. 843 ; 39 Digest 238, 126). 

Adaptation of Acts. 

86. For the purpose of adapting the Acts relating to pauper lunatic Meaning of 
asylums to the provisions of this Act, the folio-wing provisions shall 

have effect : — asylum.” 

(1) — (4) [Iiepe(ded by the iMnacy Ad, 1890, s. 842 (11 Hcdsbvry’s 
Statvies 138).] 

(5) Any asylum provided in whole or in part at the cost of a county 
shall for the purposes of this Act be included in the expression 
“ county lunatic asylum.” 

{&) — (8) [Repealed by tfte Lunacy Ad, 1890, s. 342 (11 Hakbury’s 
Statutes 183).] 

87. — (1) Where the Local Government Board are authorised by Appiioatton 
this Act to make any inquiry, to determine any difference, to make or 
confirm any order, to frame any scheme, or to give any oonaatt, sanction, yict, e. 66, 
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Section 87. 

as to local 
inq^uiries and 
ProYisional 
Orders. 


Savings Tor 
votes at any 
parlia- 
mentary 
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or approval to any matter, or otherwise to act under this Act, they may 
cause to be made a local inquiry, . . . (a). 

This sub-section and sub-s. (5) (now repealed) were applied by the Education 
Act, 1921, s. 157 (7 Halsburv's Statutes 208), to any order, consent, sanction, or 
approval v’hich the i\Jinister of Health is authorised to make or give under that 
Act. The same sub-sections are made applicable by the Local Authorities (Treasury 
Powers) Act, 1906, s. 1 (4), post, p. 5026, with a view of enabling the L. G. B. (now 
the M. of H.) to carry out the powers transferred to them by that Act. 

(a) The residue of this sub-section was repealed by the L. G. A., 1933, s. 307, 
Sched. XI., Pt. m., ante, pp. 1194, 1275. 

(2) Sections two hundred and ninety-seven and two hundred and 
ninety-eight of the Pubhe Health Act, 1875 (which relate to the making 
of Provisional Orders by the Local Government Board), shall apply for 
the purposes of this Act as if they were herein re-enacted, and in terms 
made applicable thereto. 

See the sections above refen'ed to, ante, pp. 4507 — 8. 

It was held that the above sub -section had the effect of bringing the costs incurred 
in opposing a Provisional Order Bill within the saving enacted by the Borough Funds 
Act, 1872, s. 8 (10 Halsbury’s Statutes 561) {Brooks, Jenkins Co. v. Torquay 
Corporation, ante, p. 1135). 

Most Provisional Orders to which this sub-section relates are made under s. 54 
for the extension of boroughs. The M. of H. closely scrutinize the expenses before 
sanctioning them as “ reasonable,” and first require the Bills to be submitted to the 
parliamentary taxing officers. 

The provision applies to Provisional Orders refused as well as those issued. 

The costs of parish councils as well as those of urban and rural district councils 
in opposing Provisional Orders under the Act must now be sanctioned. 

(8) \Befeahd hj the L. G. A., 1933, s» 307, Sched. ZJ., Pt. III., aniet 
pp. 1194, 1275.] 

(4) Where any matter is authorised or required by this Act to be 
prescribed, and no other provision is made declaring how the same 
is to be prescribed, the same shall be prescribed from time to time by 
the Local Government Board. 

(5) [Repealed by the L. G. A., 1933, s. 307, Sched. XI., Pt. III., ante, 
pp. 1194, 1275.] 

[Ss. 88 — 91 relate 07ily to London and Middlesex.] 


Savings. 

92.— (1) [Repealed by the L. G. A., 1933, s. 307, Sched. XL, Pt. III., 
ante, pp. 1194, 1275.] 

(2) Where by virtue of the provisions of this Act with respect to the 
county of Loudon, or to urban sanitary districts situate partly within 
and partly without the boundary of a county, a place situate, ia a 
parliamentary county becomes part of the county of a council other 
than the council having authority over the largest part of the parlia- 
mentary county, that is to say, the part which contains the largest 
number of . (a) voters, then, for the purpose ... (a) of polling 
districts, and assigning polEng places, and for all purposes of and inci- 
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dental to such matters, including the payment of expenses, such place Section 92* 
shall be deemed to be part of the same county as the said largest part 
of the said parliamentary county, and the sheriff, council, clerk of the 
peace, authorities, and officers of that county shall have authority 
accordingly in the said place, and the provisions of the Eegist ration 
Act, 1885, "with respect to parUamentary counties extending into more 
county quarter sessional areas than one, shall apply ^vith the necessary 
modifications. 

(3) [Bepealed by the Representation of the People Act, 1918, s. 47, post, 
p. 5177.] 

[Ss. 93, 94, so far as unrepealed, relate only to London, S. 95, only to 
Middlesex, Surrey and Kent And s. 96 only to the Middlesex Land 
Registry,] 

97 . Nothing in his Act with respect to [county] roads shall alter the Saving as to 
liabiHty of any person or body of persons, corporate or unincorporate, 

not being a highway authority, to maintain and repair any road or part roads/"' 
of a road. 

This section was inserted to preserve the liability of persons or corporations to 
repair roads which have or may become county roads under the Highways and 
Locomotives (Amendment) Act, 1878 (9 Halsbury’s Statutes 166), when such roads 
were previously repairable by them ratione tenures or by prescription, or under an 
Act of Parliament, such as the Bailway Clauses Acts, which impose on railway 
companies the duty of repairing roads in some cases. 

The word “ county ” is substituted for main ” by reason of s. 29 (1) of the 
L. G. A., 1929, Vol. V., post. A similar provision under the L. G. A., 19^, is con- 
tained in s, 38 (1), Vol. V. and 10 Halsbury’s Statutes 913. 

98 . Notwithstanding anything in the foregoing sections of this Act, Saving for 
the Commissioners of Inland Eevenue and the Commissioners of 
Customs, and the officers of those Commissioners respectively, shall gioners of 
have the same powers in relation to any articles subject to any duty Inland 

of customs or excise, manufactured, imported, kept for sale, or sold, 
and any premises where the same may be, and to any machinery, 
apparatus, vessels, utensils, or conveyances used in connexion there- 
with pr the removal thereof, and in relation to the person manufacturing, 
importing, keeping for sale, or having the custody of the same, as they 
would have had if this Act had not passed, and any licences transferred 
in pursuance of this Act had continued to be granted by the Commis- 
sioners of Inland Revenue. 


Definitions, 

[S* 99 ivas repealed by S, L, R. A., 1908 (18 Halsburys Statutes 1175).] 

IM). In this Act, if not inconsistent with the context, the following mterpreta- 
terms have the meanings hereinafter respectively assigned to them ; that 
is to say : in the Act. 

The expression county does not include a county of a city or 
county of a town : 

The expression “ entire county ” means, in the case of a county 
divided into a dm inistrative counties, the whole of the county formed 
by those administrative counties : 
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The expression “ division of a county,” in the provisions of this Act 
respecting the property of quarter sessions, includes any hundred, 
lathe, wapentake, or other hke division : 

The expression “ administrative county ” means the area for whicli 
a county council is elected in pursuance of this Act, but does not 
(except where expressly mentioned) include a county borough : 

The expression “ metropolis ” means the city of London and the 
parishes and places mentioned in Schedules A., B., and 0. to the 
Metropolis Management Act, 1855, as amended by subsequent 
Acts : 

The expression “ borough ” means any place for the time being 
subject to the Municipal Corporations Act, 1882, and any reference 
to the mayor, aldermen, and burgesses of a borough shall include a 
reference to the mayor, aldermen, and citizens of a city : 

The expression “ quarter sessions borough ” means a borough having 
a separate court of quarter sessions and includes a county of a city 
and a county of a town, subject to the Municipal Corporations Act, 
1882 : 

The expression “ quarter sessions ” as respects any county, riding, 
division, or liberty, means the justices in quarter or general sessions 
assembled, and includes justices assembled in gaol sessions, annual 
general sessions, and adjourned sessions, and as respects any 
borough, means any court of quarter or general sessions held for 
the borough or for any county of a city or town consisting of the 
borough, whether held by the recorder or by justices, and as respects 
the city of London, means the court of the mayor and aldermen in 
the inner chamber : 

The expression “ parish ” means a place for which a separate overseer 
is or can be appointed, and where part of a parish is sitiuite ivithin, 
and part of it without, any county, borough, urban sanitary district, 
or other area, means each such part (a) : 

The expressions “ parliamentary county,” and “ parliamentary 
election,” and “ parliamentary voters,” have the same meaning as 
in Eegistration Act, 1885, and the Acts therein referred to : 

The expression Secretary of State ” means one of her Majesty's 
Principal Secretaries of State : 

The expression “ Treasury ” means the Commissioners of her Majesty's 
Treasury : 

The expression ** Bank of England ” means the Governor and Com- 
pany of the Bank of England : 

The expression “ existing ” means existing at the time specified in 
the enactment in which the expression is used, and if no such time 
is expressed, then at the day appointed to be for the purpose of such 
enactment the appointed day (b) : 

The expression ” guardians ” means guardians elected under the Poor 
Law Amendment Act, 1834, and the Acts amending the same, and 
includes guardians or other bodies of persons performing under 
any local Act the like functions to guardians under the Poor Law 
Amendment Act, 1834 (c) : 
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The expression “ poor law union ” means any parish or union of Seetion 100, 
parishes for which there is a separate board of guardians (d) : 

The expressions “ district council ” (e) and “ county district (e) 
mean respectively any district council established for purposes of 
local government under an Act of any future session of Parliament, 
and the district under the management of such council, and until 
such council is established, mean respectively : 

(a) as regards the provisions of this Act relcding to highways and 
main roads, a highway authority and highway area ; and 

(b) save as aforesaid, an urban or rural sanitary auihorUy within 

the meaning of the Public Health Act, 1875, and the district 
of such authority : 

The expression “ highway area ” means, as the case may require, an 
urban sanitary district (f), a highway district, or a highway parish 
not included within any highway or urban sanitary district : 

The expression “ highway authority ” means, as respects an urban 
sanitary district, the urban sanitary authority, and as respects a 
highway district, the highway board (g), or authority having the 
powers of a highway board, and as respects a highway parish, the 
surveyor or surveyors of highways or other officers performing 
similar duties : 

The expression ‘‘ urban authority ” means, until the establishment of 
district councils as aforesaid, an urban sanitary authority; and 
after their establishment, the district council of an urban county 
district : 

The expression “ rural authority ” means, until the establishment of 
district councils as aforesaid, a rural sanitary authority ; and, aft^ 
their establishment, the distriol; council of a rural county district : 

The expression “ person includes any body of persons, whether 
corporate or unincorporate : 

Any expression referring to the value of any parish, borough, or area 
as ascertained by the standard or basis for the county rate or 
contributions shall, where any rateable value has been fixed by 
agreement between the councils of any county and county boroughs, 
be that value, and subject thereto shall, in the case of any parish, 
borough, or area for which there is no such standard or basis, refer 
to the total rateable value as determined by the last valuation lists, 
or if there is no valuation list, by the last poor rates for such parish 
or the parishes comprised in such borough or area ; and where an 
area is authorised or directed by this Act to be assessed to any 
contributions or rates, the same shall, unless otherwise provided by 
law, be assessed according to the standard or basis for the county 
rate : 

The expression “ property ” includes all property, real and personal, 
and all estates, interests, easements, and rights, whether equitable 
or legal, in, to, and out of property real and personal, including 
things in action, and registers, books, and documents ; and when 
used in relation to any quarter sessions, clerk of the peace, justices, 
board, sanitary authority, or other authority, includes any property 
which on the appointed day belongs to, or is vested in, or hrfd in 



4768 


The Local Government Act, 1888. 


Section 100. 


trust for, or would but for this Act^have, on or after that day, 
’ belonged to, or been vested in, or held in trust for, such quarter 
sessions, clerk of the peace, justices, board, sanitary authority, or 
other authority ; and the expression “ property ” shall further 
include, in the case of the county of Chester, any surplus revenue 
of the Eiver Weaver Trust, which is or would bu^ for this Act be 
payable to the quarter sessions Qi) : 

The expression “ powers ” includes rights, jurisdiction, capacities, 
privileges, and immunities : 

The expression “ duties ” includes responsibilities and obligations : 

The expression “ liabilities ” includes liability to any proceeding for 
enforcing any duty or for punishing the breach of any duty, and 
includes aU debts and liabilities to which any authority are or 
would but for this Act be liable or subject to, whether accrued due 
at the date of the transfer or subsequently accruing, and includes 
any obligation to carry or apply any money to any sinking fund or 
to any particular purpose Qi) : 

The expression “ powers, duties, and liabilities,’’ includes all powers, 
duties, and liabilities conferred or imposed by or arising under any 
local and personal Act : 

The expression “ expenses ” includes cost and charges : 

The expression “ costs ” includes charges and expenses : 

The costs of assizes and of quarter and petty sessions includes such 
of the following costs as are applicable, that is to say, the costs of 
maintaining and providing the courts and offices and the judges’ 
lodgings, the salaries and remuneration of a chairman of quarter 
sessions, clerks of assize, clerks of the peace, clerks of the justices, 
and other officers, the costs of the jury list, the costs of rewards 
ordered to be paid by the court, the costs of prosecutions including 
the costs of the defendant’s witnesses, and all other costs incidental 
to the assizes, quarter sessions, petty sessions, or the judges, but 
nothing shall require a quarter sessions borough to contribute towards 
the costs of prosecutions at assizes except in the case of prisoners 
committed for trial from the borough : 

The expression “ assizes ” includes the Central Criminal Court : 

The expression “ pension ” includes any superannuation allowance, 
gratuity, or other payment made on the retirement of any officer : 

The expression “ office ” includes any place, situation, or employment, 
and the expression officer ” shall be construed accordingly (j ) : 

The expression ‘‘ the divisions of Lincolnshire ” means the parts of 
HoKand, the parts of Kesteven, and the parts of Lindsey : 

The expression “ County and Borough Police Act, 1856,” means the 
Act of the session of the nineteenth and twentieth years of the reign of 
her present Majesty, chapter sixty-nine, intituled An Act to render 
more effectual the police in courdies and boroughs in England and 
TFoZcs,” Q/nd the expression “ County and Borough Police Acts ” 
means the County and Borough Police Act, 1856, and the Acts 
therein recited : 
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The expression ‘‘ [county] road,” when used in relation to the district Section 100. 
of any highway or road authority, means so much of the [county] 
road as is situate within the district of such authority (k). 

In relatio7i to the election of county councillors, the day of no77iinatio7i 
shall be deeyned to be the day on lohich the names of the persons nominated 
are fixed on the town hall or other conspicuous place. 

No attempt has been made to eliminate definitions which may not be strictly 
applicable for the purposes of this Work. Italicised portions have been repealed by 
either the S. L. R. A., 1908 (18 Halsbury’s Statutes 1175), the Costs in Criminal 
Cases Act, 1908 (4 Halsbury’s Statutes 739), or the L. G. A., 1933, ante, p. 735. 

(a) Definition repealed by the L. G. A., 1933, ante, p. 735. 

(h) As to the appointed day, see s. 109, infra. 

(c) Guardians have been abolished and their functions in the main transferred to 
county and county borough councils by the L. G. A., 1929, Vol. V., ^ost. 

(d) Poor Law areas are now co -extensive with counties and county boroughs (see 
L. G. A., 1929). 

(e) See definitions of “ district council ” and “ county district ” in the L, G. A., 

1894, s. 21 (3), post, p. 4904. 

(/) It will be remembered that quarter sessions boroughs are now urban sanitary 
areas within the meaning of the Highways and Locomotives (Amendment) Act, 1878. 

See ss. 35 (3) and 38 (3), ante, pp. 4747, 4751. 

(g) Highway Boards ceased to exist in 1894 (L. G. A., 1894, s. 25, post, p. 4905). 

(h) See the cases collected in the note to L. G. A., 1933, s. 151, ante, p. 962. It 
was held that this definition did not extend to a case in which it was sought to make 
a local authority responsible for a negligent act of their predecessors. See Nash v. 

Rockford R. C., [1917] 1 K. B. 384 ; 81 J. P. 57 ; 26 Digest 405, 1272. 

(j) In Legg v. Stoke Newington Vestry (1895), 59 J. P. 696 ; 38 Digest 139, 10S5, 
in actions for compensation for pecuniary loss by abolition of office under a local 
Act, Day, J., held that a sanitary inspector, clerk to the sanitary committee, 
messenger, hall porter, and office boy, appointed by a vestry, were “ officers ” within 
the meaning of the provisions for compensation aM not merely servants. See also 
R. V. Bridgewater Corporation (1837), 6 Ad. & El. 339 ; 1 J. P. 213 ; 33 Digest 379, 

890 ; R. V. Arrruxgh U. D. G., [1901] 2 I. R. 28, and other cases cited in the note 
to the L. G. A., 1894, s. 81 (7), post, p. 4923. 

{h) The provisions of the Act as to county roads, so far as they are within the scope 
of this Work, are contained in ss. 11, 34, 35 and 38, arUe, pp. 4726, 4744, 4746, 4750. 

The word “ county is substituted for “ main ” by reason of the L. G. A., 1929, 
s. 29 (1), Vol. y., post. 

101 . This Act shall not extend to Scotland or Ireland. Extent 

of Act. 

102 . This Act may he cited as the Local Grovemment Act, 1888. short title. 


PAET YI. 

Transitoby Provisions. 

[&. 103 — 108, repealed hy the S. L. B. A., 1908 (18 Haisbury’s Btatvies 
1175).] 

Appointed Day. 

109 . — (1) Subject as in this Act mentioned, the appointed day for AppointecT 
the purposes of tljis Act shall in each county be the first' day of April ^7- 
next after the passing thereof, or such other day, earlier or later, as the 
Local Government Board (but after the election of county councillors 
for such comity on the application of the provisional council or county 
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oouncil) may appoint, either generally or with reference to any par- 
ticular provision of this Act, and different days may be appointed for 
different purposes and different provisions of this Act, whether con- 
tained in the same section or in different sections or for different 
counties. 

(2) [Temporary, Bepealed S. L, B, A,, 1908 (18 Halshury's Statutes 
1175).] 

[Ss. 110 — 114 were repealed by the S. L. B, A,, 1908 (18 Halsbury's 
Statutes 1175). S, 115 relates only to London, S, 116 repealed by the 
S. L, B, A,, 1908 (op, dt), S, 117 relates only to London, Ss, 118 — 120 
were repealed by the L, G, A,, 1988, s, 807, Sched, XL,, Pt, III,, ante, 
pp, 1194, 1275. S, 121 was repealed by the S, L, B, A., 1908.] 

Savings. 

[8. 122 was repealed by the L. G. A,, 1933, s, 307, Sched, XI,, Pt. Ill,, 
ante, pp, 1194, 1275.] 

123. All such byelaws, orders, and regulations of the Privy Council' 
Secretary of State, Board of Trade, Local Government Board, or 
Government department, or of any quarter sessions, council of a borough, 
the Metropolitan Board of Works, or other authority, whose powers 
and duties are transferred by or in pursuance of this Act to any county 
council, as are in force at the time of the transfer, shall, so far as they 
relate to or are in pursuance of the powers and duties transferred, 
continue in force as if they had been made by such council, subject, 
nevertheless, to revocation or alteration by such council in the manner 
in which byelaws can be made by such council, and also to any excep- 
tions or modifications which may be made at the time of the transfer. 

[Ss, 124 — 126 repealed by the L. G, A,, 1933, s, 307, Sched. XI., Pt, III,, 
ante, pp, 1194, 1275.] 


SCHEDULES. 

Sect. 20.' FIRST SCHEDULE. 

Local Taxation Licences. 

4c 3ic :)( 4c 4 e 

- SECOND SCHEDULE. 

Repealed by the L, G. A., 1933, s. 307, Sched. XI., Pt. HI., ante, pp. 1194, 1275. 

Sects. 31, 34, 35, 36, 69. THIRD SCHEDULE. 

County Boeouohs. 

The list of county boroughs included in this Schedule is the same as that in the 
L. G. A., 1933, Sched. I., Pt. II., ante, p. 1197, except that it does not include Barnsley, 
Blackpool, Bournemouth, Burton-upon-Trent, Carlisle, Darlington, Dewsbury, 
Doncaster, Eastbourne, East Ham, Grimsby, Merthyr Tydfil, Newport, Oxford, 
Rotherham, Smethwick, Southend-on-Sea, Southport, Stoke-on-Trent, Tynemouth, 
Wakefield, Wallasey and West Hartlepool, all of which have become county boroughs 
since 1888 ; and that it does include Devonport and Hanley which have ceased to be 
separate county boroughs since that date. 
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THE MORTMMN AND CHARITABLE USES ACT, 1888. 

(51 & 52 VicT. c. 42) (a). 

An Act to consolidate and amend the Law relating to Mortmain and to the 
disjposition of Land for Charitable Uses. [13th August, 1888.] 

{a) The P. H. A., 1875, s. 7 (13 Halsbury’s Statutes 629), provided that local boards 
and improvement commissioners might hold lands without licence in mortmain for the 
purposes of that Act. And by s. 31 (2) of the L. G. A., 1933, ante, p. 766, and by ibid., 
s. 32 (2), ante, p. 766, urban and rural district councils respectively have power to hold 
land for the purposes of their constitution without licence in mortmain. By s. 7 of the 
Commons Act, 1899, post, p. 4983, any district council may acquire and hold property in 
a common regulated by scheme under that Act, without such licence. By s. 150 of the 
Housing Act, 1936, ante, p. 1745, a local authority may accept a donation of land or other 
proper!^ for any of the purposes of the Act without the necessity of enrolling any assurance 
as to such property under this Act. As to the powers of the corporation of a borough, 
see the L. G. A., 1933, ss. 17 (3), 171, 172, ante, pp. 752, 1000, and Truro Corporation v. 
Rowe, [1902] 2 K. B. 709 ; 66 J. P. 821 ; 13 Digest 371, 1027. The powers of a sanitary 
authority to hold lands for purposes other than those mentioned in these statutes depend 
upon this statute as amended by the Working Classes Dwellings Act, 1890, the Mortmain 
and Charitable Uses Act, 1891, and the Mortmain and Charitable Uses Act Amendment 
Act, 1892, post, pp. 4800, 4834, 4836. A “ trust corporation ” which includes “ in relation 
to charitable . . . and public trusts . . . any local or public authority ” prescribed by 
the Lord Chancellor (Law of Property (Amendment) Act, 1926, s. 3 in Vol. V. and 
15 Halsbury’s Statutes 546) may now hold land as a sole trustee under ss. 30 and 94 of 
the Settled Land Act, 1925 (17 Halsbury’s Statutes 869, 929), and may act as a personal 
representative under s. 14 of the Administration of Estates Act, 1925. 


PART I. 

Mortmain, 

1 * — (1) Land shall not be assured to or for the benefit of, or acquired by Forfeiture on 
or on b^alf of, any corporation in mortmain, otherwise than under the 
authority of a licence from her Majesty the Queen, or of a statute for the acquisition in 
time being in force (a), and if any land is so assured otherwise than as 
aforesaid the land shall be forfeited to her Majesty from the date of the 
assurance, and her Majesty may enter on and hold the land accordingly : 

(2) Provided as follows : 

(i) If the land is held directly of a mesne lord under her Majesty, thaLfc 

mesne lord may enter on and hold the land at any time within 
twelve months from the date of the assurance : 

(ii) If the land is held of more than one mesne lord in gradation under 

her Majesty, the superior of those mesne lords may enter on and 
hold the land at any time within six months after the time at ' 
which the right of the inferior lord to enter on the land expires : 

(iii) If a mesne lord is at the time when his right of entry accrues under 

this Act a lunatic or otherwise under incapacity, his right of entry 
may be exercised by his guardian or the committee of his estate, 
or by such person as her Majesty^s High Court of Justice may 
appoint in that behalf : 

(iv) If the right of entry under this Act is exercised by or on behalf of a 

mesne lord, the land shall be forfeited to that lord from the date 
of the assurance instead of to her Majesty. 

{a) See note (a), supra. 

2. It shall be lawful for her Majesty the Queen, if and when and in such power to htjt 
form as she thinks fit, to grant to any person or corporation a licence to mj^ces 
assure in mortmain land in perpetuity or otherwise, and to grant to any ^ mortmaiii. 
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corporation a licence to acquire land in mortmain and to hold the land in 
perpetuity or otherwise. 

3, No entry or holding by or forfeiture to her Majesty under this Part 
o£ this Act, shall merge or extinguish, or otherwise affect, any rent or service 
which may be due in respect of any land to her Majesty or any other lord 
thereof. 

PAJIT II. 

Charitable Uses. 

4* — (1) Subject to the savings and exceptions contained in this Act, every 
assurance of land, to or for the benefit of any charitable uses and every 
assurance of personal estate to be laid out in the purchase of land, to or for 
the benefit of any charitable uses, shall be made in accordance with the 
requirements of this Act, and unless so made shall be void (a). 

(2) The assurance must be made to take effect in possession for the chari- 
table uses to or for the benefit of which it is made immediately from the 
making thereof. 

(3) The assurance must, except as provided by this section, be without 
any power of revocation, reservation, condition, or provision for the benefit 
of the assuror or of any person claiming under Mm. 

(4) Provided that the assurance, or any instrument forming part of the 
same transaction, may contain all or any of the following provisions, so, 
however, that they reserve the same benefits to persons claiming under the 
assuror as to the assuror himself ; namely, 

(i) The grant or reservation of a peppercorn or other nominal rent ; 

(ii) The grant or reservation of mines or minerals ; 

(iii) The grant or reservation of any easement ; 

(iv) Covenants or provisions as to the erection, repair, position, or 

description of buildings, the formation or repair of streets or 
roads, drainage or nuisances, and covenants or provisions of the 
like nature for the use and enjoyment as well of the land comprised 
in the assurance as of any other adjacent or neighbouring land ; 

(v) A right of entry on non-payment of any such rent or on breach of 

any such covenant or provision ; 

(vi) Any stipulations of the like nature for the benefit of the assuror or 

of any person claiming under him. 

(5) If the assurance is made in good faith on a sale for full and valuable 
consideration, that consideration may consist wholly or pat^ of a rent, 
rent-charge, or other annual payment reserved or made payable to the 
vendor, or any other person, with or without a right of re-entry for non- 
payment thereof. 

(6) If the assurance is of land, not being land of copyhold or customary tenure^ 
or is of 'personal estaie, not being stock in the public funds, it must be made by 
deed eocecuted in the presence of at least two witnesses (6). 

(7 ) If the assurance is of land, or of personal estate, not being stock in 
the public funds, then, unless it is made in good faith for full and valuable 
consideration, it must be made at least twelve months before the death of 
the assuror, including in those twelve months the day of the making of the 
assurance and of the death. 

(8) If the assurance is of stock in the public funds, then, unless it is made 
in good faith for full and valuable consideration, it must he made by transfer 
thereof in the public books kept for the transfer of stock at least six months 
before the death of the assuror, including in those six months the days of the 
transfer and of the death. 

(9) If the assurance is of land, or of personal estate other than stock in the 
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'public fu-nds, it must, within six months after the execuiimi thereof, be enrolled Section 4. 

in the central office of the Supreme Court of Judicature, unless in the case of an 

assurance of land to or for ike benefit of charitable uses those uses are declared by a 
separate instrument, in which case that separate instrumenl must be so enrolled 
within six months after the making of the assurance of the land (c). 

(a) A domiciled Victorian, who died in June, 1891, bequeathed £10,000 to the mayor 
and corporation of the city of Canterhuiy, in England, for the purpose of their buying a 
suitable piece of land and erecting thereon a free library. Under the law of Victoria the 
corporation were able lawfully to expend the money as directed by the testator : — Held, 
that the English Mortmain Act, 1888, only applied in so far as that the assurance of the 
land must be in accordance with the provisions of the Act, and that the bequest was 
valid {Canterbury Corporation v. Wyburn, [1895] A. C. 89 ; 8 Digest 287, diO). 

{h) This sub-section is repealed so far as it relates to assurances executed after 
January 1st, 1926, by s, 119, and Sched. V. of the Settled Land Act, 1925 (17 Halsbury’s 
Statutes 955, 974). Such attestation is no longer necessary. See note (c), infra. 

(c) This provision is repealed so far as it relates to assurances executed after January 1st, 

1926, by s. 119 and Sched. V. of the Settled Land Act, 1925. See now s. 29 (4), ibid. 

{op. cit. 869), which provides as follows : — 

“ (4) Every assurance of land or of personal estate, within the meaning of section four 
of the Mortmain and Charitable Uses Act, 1888, or if the charitable uses are declared by a 
separate instrument, then that instrument, shall, in place of the requirements respecting 
attestation and enrolment prescribed by sub-sections (6) and (9) of that section, he sent to 
the offices of the Charity Commissioners within sis months after the execution thereof 
or within such extended period as the said Commissioners may, either before or after the 
expiration of the six mouths, m any particular case allow, for the purpose of being recorded 
in the books of the said Commissioners. 

Where the original cannot be produced, an attested or office copy may be sent instead 
of the originaL 

This sub-section does not apply to registered dispositions of registered land, or to 
assurances or instruments required by section one hundred and seventeen of the Education 
Act, 1921, to be sent to the Board of Education, and only applies to instruments executed 
after the commencement of this Act.” 

Eor a case where a claim was made without success for a declaration that an assurance 
of land need not be enrolled because of a private Act, see In re Verrall, National Trust 
for Places of Historic Interest or National Beauty v. Ait.-Oen., [1916] 1 Ch. 100 ; 80 J. P. 

89; 8 Digest 260, 

5. — (1) Where an instrument, the enrolment 'whereof is required under this Power to 
part of this Act for the validation of an assurance, is not duly enrolled within the to 

requisite time, her Majestfs High Court of J ustice, or the effimr having control time 

over the enrolment of deeds in the central office, may, on application in such manner 
and on payment of such fee as may be prescribed by rules of the Supreme Court, 
and on being satisfied tlwt the omission to enrol the instrufnent in proper time 
hcbs arisen fiom ignoramee or inadverterhce, or through the destruction or loss of 
the instrument lyy time or accident, and that the assurance was of a n<iture to be 
validated under this section, order or cause the instrument to be enrolled. 

(2) Thereupon, if the assurance to be validated was rmde in good faith and for 
full a'fd valuable consideration, and was made to take effiect in possession immedi- 
ately from the making thereof without any power of revocation, reservation, 
condition, or provision, except suck as is authorised by this Act, and if at the time 
of ike application possession or enjoyment was held under the assurance, then 
enrolme^ in pursuance of this section shall lime the same effect as if it had been 
made within the requisite time. 

(3) Provided ihM if at the time of the applicaiion any ’proceeding for setting 
aside the assurance, or for asserting any right founded on the invalidity of ike 
assurance, is pending, or any decree or judgment founded on suck invalidity 
has been then obtained, the enrolment under this section shall not give any validity 
to the assurance. 

(4) Where the instrument omitted to he enrolled in proper time has been destroyed 
or lost by time or accident and the trusts thereof sujfide'ndy appear by a copy or 
abstract thereof or some subsequent vnstrumenl, such copy, abstract, or subsequent 
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Section 5. instrmmnt nmy be enrolled under this section in like 7nanner and with the like 
effect as if it were the instrumeni so destroyed or lost. 

(5) An applicatio7i under this section may be 7nade by any trustee, gomrnor, 
director^ or rmnagefr of or other person entitled to act in the 7nanagement of or 
otherwise interest^ m, any charity or charitable trust intended to he hensfiied by 
the uses declared by the instrument to be enrolled [a). 

{a) See note (c) to s. 4, ante, p. 4773. 

PART ITI. 

Exemptions. 

Assnrancesfor a 0. — (1) Parts One and Two of this Act shall not apply (a) to an assurance 

eiem*entar^ hy deed of land of any quantity or to an assurance by will of land of the 
school, or pablic quantity hereinafter mentioned for the purposes only of a public park, a 
schoolhouse for an elementary school (Z>), a public museum, or an assurance 
by will of personal estate to be applied in or towards the purchase of land for 
all or any of the same purposes only. 

(2) Provided that a will containing such an assurance, and a deed con- 
taining such an assurance and made otherwise than in good faith for full 
and valuable consideration, must be executed not less than twelve months 
before the death of the assuror, or be a reproduction in substance of a devise 
made in a previous will in force at the time of such reproduction, and which 
was executed not less than twelve months before the death of the assuror, 
and must be enrolled in the books of the Charity Commissioners within six 
months after the death of the testator, or in case of a deed the execution of 
the deed. 

(3) The quantity of land which may be assured by will under this section 
shall be any quantity not exceeding twenty acres for any one public park,- 
and nob exceeding two acres for any one public museum, and not exceeding 
one acre for any one schoolhouse. 

(4) In this section, 

(i) “Public Park” includes any park, garden, or other land dedicated 

or to be dedicated to the recreation of the public ; 

(ii) “ Elementary school ” means a school or department of a school at 

which elementary education is the principal part of the education 
there given, and does not include any school or department of a 
school at which the ordinary payments in respect of the instruc- 
tion from each scholar exceed ninepence a week ; 

(iii) “Schoolhouse” includes the teacher’s dwelling-house, the play- 

ground (if any), and the oflBces and premises belonging to or 
required for a school ; 

(iv) “ Public museum ” includes buildings used or to be used for the 

preservation of a collection of paintings or other works of art, 
or of objects of natural history, or of mechanical or philosophical 
inventions, instruments, models, or designs, and dedicated or to 
be dedicated to the recreation of the public, together with any 
libraries, reading rooms, laboratories, and other offices and 
premises used or to be used in connection therewith. 

(a) It is provided by the Working Classes Pwellings Act, 1890, post, p. 4800, that 
Parts I. and II. of this Act shall not apply to gifts of land for dwellings for the working 
classes. 

It is further provided by the Mortmain and Charitable Uses Act Amendment Act, 1892, 
post, p. 4836, that the above section, except as therein mentioned, shall apply to any 
assurance by deed of land to any local authority, for any purposes for which such authority 
is empower^ by any Act of Parliament to acquire land. See s. 164 of the P. H. A, 1875, 
ante, p. 4451. By s. 150 of the Housing Act, 1936, and Sched. II., para. 16 of the Town 
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and Country Planning Act, 1932, antey pp. 1745, 1993, a local authority may accept dona- Not6 tO 
tions of land or money or other property for any purpose of those Acts, and assurances Section 6. 

with respect thereto need not be enrolled under this Act. 

As to the enforcement of secret trusts for the benefit of the public, see In re Pitt Rivers, 

Scott x,‘ Pitt Rivers, [1902] 1 Ch. 403 ; 66 J. P. 275 ; 8 Digest 290, 67S. 

{h) Section 117 of the Education Act, 1921 (7 Halsbury’s Statutes 193), exempts 
assurances (as defined by s. 10 of the Mortmain Act in the text) of land or personal estate 
to be laid out in the purchase of land for educational purposes from any restrictions of 
the law relating to mortmain and charitable uses, and enacts that the Mortmain and 
Charitable Uses Acts, 1888 and 1891, and the Mortmain and Charitable Uses Act Amend- 
ment Act, 1892, shall not apply with respect to any such assurance. 

7. Part Two of tbds Act shall not apply to the following assurances : 

(i) Aji assurance of land, or personal estate to be laid out in the pur- universities, 

chase of land, to or in trust for any of the Universities of societies. 
Oxford, Cambridge, London, Durham, and the Victoria Uni- 
versity, or any of the colleges or houses of learning within an}' 
of those universities, or to or in trust for any of the colleges of 
Eton, Winchester, and Westminster, for the better support and 
maintenance of the scholars only upon the foundations of those 
last-mentioned colleges, or to or in trust for the warden, council, 
and scholars of Keble College (a) : 

(ii) An assurance, otherwise than by will, to trustees on behalf of any 

society or body of persons associated together for religious 
purposes or for the promotion of education, art, literature, 
science, or other like purposes of land not exceeding two acres 
for the erection thereon of a building for such purposes, or any 
of them, or whereon a building used or intended to be used for 
such purposes, or any of them, has been erected so that the 
assurance be made in good faith for full and valuable con- 
sideration : 

Provided that the trustees of the instrument containing any 
assurance to which this section applies or declaring the trusts 
thereof, may, if they think fit, at any time cause the instrument 
to be enrolled in the central office of the Supreme Court of 
Judicature, 

. (a) See also the Universities and College Estates Act, 1925, Vol. V., post, 

8, Where by any statute now in force any provision of the enactments Substitution of 
hereby repealed is excluded either wholly or partially from application, or 

is applied with modification, in every such case the corresponding provision corr^ponding 
of this Act shall be excluded or applied in like extent and manner. eSctments. 


PART IV. 

Supplemental. 

9, Any assurance of land which is hy this Act required to he made by deed Adaptation of 
miy he made hy a registered disposition under the provisions of the Land Transfer olland^^^™ 
Act, 1875, or of any Act amending the same, and any assurance so made shall he registration. 
exempt from the provisions of this Act as to execution in the presence of witnesses, 

and as to enrolment in the central office of the Supreme Court (a), 

(a) See note (o) to s. 4, ante, p* 4773. 

10 . In this Act, unless the context otherwise requires, — Deanitions. 

(i) “ Assurance includes a gift, conveyance, appointment, lease, 

transfer, settlement, mortgage, charge, incumbrance, devise, 
bequest, and every other assurance by deed, will, or other 



4776 


Seetion 10. 


Extent of Act. 

Savings for 
existing 
customs^ eto. 

Repeal. 


The Moetmain and Chaeitable Uses Act, 1888. 

instrument ; and assure ” and “ assuror ” have meanings corre- 
sponding with assurance. 

(ii) Will ” includes codicil (a), 

(iv) “Full and valuable consideration” includes such a consideration 
either actually paid upon or before the making of the assurance, 
or reserved or made payable to the vendor or any other person 
by way of I'ent, rent-charge, or other annual payment in 
perpetuity, or for any term of years or other period, with or 
without a right of re-entry for .non-payment thereof, or partly 
paid and partly reserved as aforesaid. 

(a) Sub-s. (iii) was repealed by the Mortmain and Charitable Uses Act, 1891, postj 
p. 4834. It contained the definition of “ land.” See now s. 3 of that Act, jpost^ p. 4834. 

11 . This Act shall not extend to Scotland or Ireland. 

12 . Nothing in this Act shall affect the operation or validity of any 
charter, licence, or custom in force at the passing of this Act enabling land 
to be assured or held in mortmain. 

13 (a). — (1) TJie Acts sjpecified in the Schedule to this Act are hereby repealed 
from and after the passing of this Act^ to the extent specified in the third column 
of that Schedule : 

Provided that this repeal shall not afifecfe — 

(a) Any enactment not hereby repealed referring to any enactment hereby 

repealed, except that in lieu of that reference the unrepealed enact- 
ment shall be construed as if it referred to the corresponding pro- 
visions of this Act ; or 

(b) The past operation of any enactment hereby repealed^ or any instrument or 

thing executed, done, or suffered before the passing of this Act ; or 

(c) Any right, obligation, or liability acquired, accrued, or incurred under any 

enactment hereby repealed ; or 

(d) Any action, proceeding y or thing pending or uncompleted at the time of the 

passing of this Act 

(2) Whereas by the preamble to the Act of the forty-third year of Elizabeth 
chapter four (being one of the enactments hereby repealed), it is recited as 
follows : 

“Whereas landes tenementes rentes annuities p’fittes hereditamentes, 
goodes chattels money and stockes of money, have bene heretofore 
given limitted appointed and assigned, as well by the Queenes moste 
excellent^ Majestie and her moste noble progenitors, as by sondrie 
other well disposed p’sons, some for releife of aged impotent and 
poore people, some for maintenance of sicke and maymed souldiers 
and marriners, schooles of learninge, free schooles and schoUers in 
uniVsities, some for repaire of bridges portes havens causwaies, churches 
sea hankes and highewaies, some for educacon and p’f ermente of orphans, 
some for or towardes reliefe stocke or maintenance for bowses of cor- 
recon, some for mariages of poore maides, some for supportacon ayde 
and helpe of younge tradesmen, handiecraftesmen and p’sons decayed, 
and others for releife or redemption of prisoners or captives, and for 
aide or ease of any poore inhahitantes conc’ninge paymente of fifteenes, 
settinge out of souldiers and other taxes ; whiche landes tenements 
rents annuities p*fitts hereditaments goodes chattels money and stockes 
of money nev^theles have not byn imployed accordinge to the charitable 
intente of the givers and founders thereof, by reason of fraudes breaches 
of truste and ne^igence in those that shonlde pay delyver and imploy 
the same : ” and whereas in divers enactments and documents reference 
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is made to charities within the meaning, puryiew, and interpretation of Section 13. 

the said Act : 

Be it therefore enacted that references to such charities shall be construed 
as references to charities within the meaning, purview, and interpretation of 
the said preamble. 

{a) The italicised words in s. 13 were repealed by the S. L. K. A., 1908 {18 Halsbury’s 
Statutes 1175). 

14 This Act may be cited as the Mortmain and Charitable Uses Act, Short title. 
1888. 


THE PUBLIC HEALTH (BUILDINGS IN STREETS) 

ACT, 1888 . 

(51 & 52 ViCT, c. 52.) 

An Act to amend the Public Health Acts in relation to Buildings in 
Streets, [24th December 1888.] 

Reference should also he made to the Roads Improvement Act, 1925, s. 5, Vol. V., 
post, which enables highway authorities to prescribe building lines, and to the P. H. A., 

1925, ss. 33 and 34, Vol. V., post, as to improvement lines, and to ss. 30, 31 and 32, 
ibid., Vol. V., post, which give further powers respecting the development of land 
adjoining streets and other highways. Control of development may also be obtained 
by a Town Planning Scheme made under one of the Town Planning Acts. 

Whereas the 'provisions of the Public Health Act, 1875, with respect to 
bringing forward houses or buildings in streets are defective, and it is 
expedient to make further provisions in relation thereto : 

L This Act may be cited as the Public Health (Buildings in Streets) short titles 
Act, 1888, and this Act and the Public Health Act, 1875, and the Public and 
Health (Water) Act, 1878, and the Public Health (Interments) Act, 

1879, and the Pabhc Health (IWt Pieters’ Lodgings) Act, 1882, and 
the Pnblic Health Act, 1875 (Support of Sewers), Amendment Act, 

1883, and the Public Health (Confirmation of Byelaws) Act, 1884, and 
the Public Health (Officers) Act, 1884, and the Public Health (Ships, 
etc.) Act, 1885, and the Public Health (Members and Officers) Act, 

1885, may be cited together as the Public Health Acts, and this Act 
shall he construed as one with the Public Health Act, 1875. 

The Act is simply a single enactment to replace s. 156 of the P. EL A, 1875, aTite, 
p. 4432, which, as the preamble states, had been found to he defective. Most of the 
Acts cited have been repealed and replaced, but it is still their provisions so far as 
unrepealed which are to be construed with this Act. The effect of the provision that 
the Act is to be construed as one with the P. H. A., 1875, would appear to he to keep 
alive the exemption contained in s. 157 of the last-mentioned Act, ante, p. 4432, in 
favour of “ buildings belonging to any railway company and used for the purposes 
of such railway under any Act of Parliament. 

If a rural district council desire to have the powers of this Act they must apply 
to the Minister of Health for an order under s. 276 of the Act of 1875, ante, p. 4^2, 
but it appears that the Minister has shown reluctance to extend the sphere of opera- 
tion of the Act, by reason of the difficulty in applying it which is illustrated by the 
cases noted under s. 3, post, pp. 4778-^-83, and of complications introduced by later 
l^ialation : cf, the general note, ante, p. 2001. 
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2* In this Act, unless the context otherwise requires, words and 
expressions to which meanings are assigned by the Public Health Act, 
1875, have in this Act the same respective meanings. 

The effect of this provision is to give words used in this Act the meanings assigned 
to them by the P, H. A,, 1875, s. 4, p. 4331. See, however, note (c) to the next 
section. 

3. Section one hundred and fifty-six of the Public Health Act, 1875, 
is, save as hereinafter mentioned, hereby repealed (a), and in lieu thereof 
it is hereby enacted that it shall not be lawful in any urban district, 
without the written consent of the urban authority, to erect or bring 
forward any house or building (b) in any street (c), or any part of such 
house or building, beyond the front main wall of the house or building 
on either side thereof in the same street (d), nor to build any addition 
to any house or building beyond the front main wall of the house or 
building on either side of the same. 

Any person offending against this enactment shall be liable to a 
penalty not exceeding forty shillings for every day during which the 
offence is continued after written notice in this behalf from the urban 
authority (e). 

Provided that the repeal by this Act enacted shall not affect anything 
duly done or suffered, or any right or liabihty acquired, accrued, or 
incurred, or any security given under the section hereby repealed, or 
any penalty, forfeiture, or punishment incurred in respect of any offence 
committed against such section, or any investigation, legal proceeding,* 
or remedy in respect of any such right, hability, security, penalty, 
forfeiture, or punishment as aforesaid ; and any such investigation, 
legal proceeding, and remedy may be carried on as if this Act had not 
been passed. 

(a) Section 156 of the P. H. A., 1876, provided as follows ; It shall not he lawful 
in any urban district, without the written consent of the urban authority, to bring 
forward any house or building forming part of any street or any part thereof, beyond 
the front wall of the house or building on either side*thereof, nor to build any addition 
thereto beyond the front of the house or building on either side of the same. Any 
person offending against this enactment shall be liable to a penalty not exceeding forty 
shillings for every day during which the offence is continued after written notice in 
this behalf from the urban authority. It was held, with reference to this section, 
that the expression “ house or building” did not include new buildings in course of 
erection upon land never before built upon {Williams v. Wallasey L. B. (1886), 
16 Q. B. D. 718 ; 50 J. P. 582 ; 26 Digest 560, 264S) ; and in consequence of this 
decision the enactment in the text was passed. It may be taken that this enact- 
ment has no application to eases coming within s. 155 of the P. H. A., 1875, amU, 
p. 4428 (see Lord Auckland v. Westminster District Board of Works (1872), 7 Ch. App. 
597 ; 26 Digest 501, 2087) ; but, semble, that section does not apply where after 
buildings have been taken down the site has been so long left vacant that it appears 
that the intention of rebuilding has been abandoned ( Worley v. St. Mary Ahhotts, 
Kensington, Vestry, [1892] 2 Ch- 404 ; 26 Digest 502, 2096). 

(5) A local authority could not justify making a charge for giving their consent 
{Southwark Corporation v. Partmgton Advertising Co. (1905), 69 J, P. 183 ; 3 L. G. B. 
505 ; 38 Digest 178, 203 ; Liverpool Corporaticm v. Arthur Maiden, Ltd., [1938] 4 
All E. R. 200 ; Digest Supp. Li R. v. Newcastle-on~Tyne Corporation (1912), 76 
J. P. N. 176, 251, mandamus was issued to a local authority to consider plans for the 
bringing forward of a building beyond the ftont main wall of the building on either 
side thereof without imposing a condition that a strip of land should he given up 
for widening the street. 

It should be observed that mere acquiescence does not amount to a written consent 
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for purposes of this section. See ^er Jessel, M-R., in Kerr v. Corporation of Preston 
(1876), 6 Ch. D. at p. 468 ; 26 Digest 569, 2541. The written consent need not be 
under seal. Where plans showing that the building line was infinnged were passed, 
and stamped as approved, by a committee whose proceedings were subsequently 
ratified by the council, it was held that this was a sufficient consent for the purposes 
of the section (Mullis v. HMard, [1903] 2 Ch. 431 ; 67 J. P. 281 ; 26 Digest 559, 
2542). And if projections beyond the line are shown on the plans approv^ by the 
council, the approval may be considered a written consent within the section, 
although the attention of the council was not specifically caUed to the projections 
(M&rrett v. Charlton Kings U. D. C. (1903), 67 J. P. 419 ; 26 Digest 559, 2543). On 
December 10th, 1923, a plan was submitted and passed by a committee of the 
council whose attention was not specifically called to the fact that the building 
would infringe this Act, and the building was commenced on December 16th, on 
the faith of that approval. On May 12th, 1924, when the building was in course 
of erection the attention of the council was drawn to the fact that the building 
contravened this section and a written consent was given. In subsequent proceed- 
ings by the Att.-Gen. for a mandatory injunction to pull down the building because 
ib had been “ commenced ” without the consent of the council it was held that 
there was a sufficient written consent within the section {Att.-Gen. v. Denhy, [1925] 
1 Ch. 596 ; 89 J. P. 145 ; 26 Digest 560, 2544). Semble, the last three cases are no 
longer good law, so far as concerns this point, if sub-s. (2) (ii) of s. 64 of the P. H. A., 
1936, ante, p. 224, is complied with by the local authority which passes building plans 
(qucere if by oversight plans are passed without compliance with that subsection) : 
cf. note (h), ante, p. 255. The fact that an official of the council has led a builder to 
think that his building will be consented to w'ill not avail the builder if the council 
disregard the advice of their official and refuse consent : see Att.-Gen. v. Wimbledon 
H(mse Estate Co., post, p. 4783. 

By the P. H. A., 1875, s. 4, ante, p. 4331, which must be read into this Act (see 
s. 2, ante, p. 4778), the expression “ house ” includes schools, also factories and other 
buildinga- in which persons are employed. There is no definition of the word 
“ building.” See decisions as to what is a house or a building, ante, p. 689. Whether 
a structure is a building within the meaning of the present section or not is a question 
of fact to be determined by the justices, provided the thing erected is of such a 
nature that it is capable of being a building. A wooden structure used for advertising 
purposes was 9 feet 6 inches long, 3 feet wide, and 7 feet high ; was roofed over, and 
had a glass front, and a door by which to enter ; and was ffistened to the groimd by 
four posts, sunk to the depth of 9 to 12 inches ; it was held to be of such a nature 
that it was capable of being a building within the meaning qi this section (Brown v. 
Leicester (Mayor, etc. of) (1892), 57 J. P. 70 ; 62 L. J. M. C. 22 ; 26 Digest 560, 2547) ; 
see also B. v. Gregory on p. 689, ante. As to hoardings, see Paddington Corporation 
V. Att.-Gen., [1906] A. C. 1 ; 70 J. P. 41, referred to at p. 690, ante ; in the judgment 
of Buckley, J., in this case the previous authorities are cited and discussed (see 
Boyce v. Paddington Borough Council, [1903] 1 Ch. 109 ; 67 J. P. 23 ; 28 Digest 
495, m). 

The owner of a house, which was situate in a street in an urban district, and bad 
a small garden in front, erected, without consent, in front of the door a porch of wood 
and glass and roofed with felt, projecting 6 feet 6 inches beyond the front main wall of 
the house. The porch was not attached to the house, and stood on wheels. The 
owner was summoned under this section for building an “ addition to the house 
without consent, etc., but the magistrates dismissed the summons on the ground that 
the porch did not constitute an addition to the house. It was held, that the court 
could not say that in so deciding the magistrates had gone wrong in law, and that 
therefore their decision must stand {Sunderland Corporation v. Charlton (1912), 
77 J. P. 127 ; 11 L. G. R. 484 ; 26 Digest 562, 2566). 

There have been many cases as to whether particular erections were "buildings 
or structures” within the meaning of the London Building Act, 1894, s. 22. A 
glass and iron portico or shelter which projected beyond the general line of the street, 
and was dovetailed into the main structure of the building, was held to be such a 
building or structure (Coburg Hotel Co. y. London C. C. (1899), 63 J. P. 805; 81 
L. T. 450 ; 26 Digest 603, 2103). An advertising company affixed upon the front 
wall of a btulding advertisement cases, constructed of iron and supported by iron 
supports pinned through the wall. The outer sides were covered with wooden 
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frames carrying canvas lined with advertisements, and provision was made for 
illuminating the interiors wdth electric light. The cases, which varied in A\idth and 
height, projected ten inches in front of the front wall of the building beyond the 
ubilding line, but less than the existing comice over the shop, which was two feet 
beyond the building line : it "was held (Wills, J., dissentiente), that the cases were 
not structures ■within the meaning of s. 22, S'Ujpra (London C. C. v. Illuminated 
Advertisements Co., [1904] 2 K. B. 886 ; 68 J. P. M5 ; 26 Digest 503, 2106). The 
last-mentioned case was followed where the erection complained of was a shelter 
hung from the front wall of a bmlding by two stay rods, and secured to the wall at 
the bottom by six bolts. The shelter consisted of an iron framework fiUed in on 
the front and sides with leaded glass, and covered on the top with zinc. There were 
letters on the glass made visible by night by ligh'ts arranged "within the shelter 
(London G. G, v. ScMvzih, [1905] 2 K. B. 695 ; 69 J. P. 409 ; 26 Digest 503, 2104) ; 
and it was again followed where a firm of milliners erected on the steps and landing 
leading to the front door in the front main wall of theii* premises a show case which 
took the place of a shop front and projected beyond the general line of buildings. 
The houses in this part of the street had bay ■windows in front of the general line of 
buildings and the show case was slightly in front of the bays (London C. C. v. 
Hancock and James, [1907] 2 K. B. 45 ; 71 J. P. 268 ; 26 Digest 502, 2099). See 
SblsoTunmerv, Partington Advertising Co. (1904), 68 J. P. 318 ; 26 Digest 504, 2109 ; 
and see Hull v. London G. G., [1901] 1 K. B. 580 ; 65 J. P. 309 ; 26 Digest 503, 
2105, to the effect, that advertisement cases are not “ projections ” ■within the 
meaning of the London Building Act, 1894, s. 73 (8) (11 Hakbury’s Statutes 1162). 
As to the section of the street which may be taken into account in defining the 
general line of buildings in a block forming part of the street, see L. C. 0. v. Gals- 
worthy, [1918] A. C. 851 ; 82 J. P. 297 ; 26 Digest 506, 2121. 

It was decided that a petrol pump consisting of a standard "with the usual appur- 
tenances was an “ erection ” and also an “ obstmction ” within the meaning of 
those words as used in a town planning scheme (Mackenzie v. Abbott (1926), 24 
L. G. R. 444 ; 38 Digest 216, 506) ; it should, however, be observed that tlj^ section 
in the text refers to “ house or building.” 

(c) I'he word ** street,” as defined by the P. H. A., 1875, s. 4, ante, p. 4336, includes 
any highway (not being a turnpike road), and any public bridge (not being a county 
bridge), and any road, lane, fo(»tv\ay, square, court, alley, or passage, whether a 
thoroughfare or not. This definition is incorporated by s. 2, ante, p. 4778, and con- 
sequently the Act might be construed as applying to any road, public or private, 
whether it has acquired the character of a street in the ordinary acceptation of the 
term or not. Indeed, it was the very object of the Act to enable an urban authority 
to exercise some contnd over the line of buildings in new streets. It has, however, 
apparently been decided that the question whether a road is a street within the 
meaning of the section is one of fact and also of degree as it may be a street at one end, 
though at the other still a country road (Ait.- Gen. v. SiddaJl (1898), Times, June 24th) ; 
and in the repealed s. 156, ante, p. 4432, the word street had its ordinary signification, 
not the wider meaning (see R. v. Fullford (1864), 28 J. P. 357 ; 33 L. J. M. C. 122 ; 
26 Digest 275, 130). In Att.-Gen. v. Laird, [1925] 1 Ch. 318 ; 89 J. P. 95 ; 26 Digest 
272, 112, it was held that in order to be a street ■within this section there must be a 
succession of houses and buildings at least on one side of it with some degree of 
continuity and proximity such as would enable the court as a question of fact to 
hold that what was originally a mere highway had become a street in the ordinary 
acceptation of the term. The Act is defective to this extent, that there "wdU be no 
control over the earliest buildings in the street, and these may really fix the line for 
the rest of the street. See now, however, the power to prescribe building lines given 
by s. 5 of the Roads Improvement Act, 1925, Vol. V., post, the powers in respect to 
the development of land adjoining streets and other highways under ss. 36 — 32, 
P. H. A., 1925, Vol. V., post, and the extensive powers of regulating development 
by a scheme under the Town and Country Planning Act, 1932, arde, p. 1879. The 
other provisions are set out, post. In R. v. Middlesbrough Gorporalion (1890), Times# 
July 7th, Lord Colebidge, C. J., and Wills, J., granted a maridanms to the corpora- 
tion to approve plans for a house to be erected in a new street where there were no 
other houses on either side thereof in the same street except one at a distance of 800 
feet. See, however, as to the granting of a mandamus, B, v. Rastboume Corporation 
and R, v. Chiswick V* J). <7., Ex parte ]^ichn€ll,post, p. 4782# and note (a), ante, p. 226. 
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A house at the comer of two streets may be in both streets for the purposes of this Not© to 
enactment {OiCbart v. Wandsworth District Board, of Works (1888), 63 J. P. 229 ; Seetlon 3. 

60 L. T. 149 ; 26 Digest 506, 2117 ; see also London C. C, v, Laurance, [1893] 2 

Q. B. 228 ; 57 J. P. 617 ; 26 Digest 514, 2184). 

(d) The respondent began to erect the front main wall of a new house in a street. Front main 
At that time B. had raised the front main wall of a new house, which he was erecting wall of house 
on the same side of the street to the height of five inches above the ground. It did on either side 
noi; appear to what extent the other walls of B.’s house had been built, or that they thereof in 
were connected with the front main wall. There was a distance of about 300 or 400 
feet between the two houses, and there was no other house between them- The front * 
main wall of the respondent’s house was six feet nearer the roadway than that of B.’s 
house. It was held that the respondent had not committed an offence against this 
enactment {Eavensthorpe L. B. v. Einckdiffe (1889), 24 Q. B. D. 168 ; 64 J. P. 421 ; 

26 Digest 561, 2550). The grounds of this decision were : (1) that there was not, 
when the respondent began to build, any front main wall of a house or building on 
B.’s land ; and (2) that the words “ house on either side thereof ” mean ‘‘ a house 
within some near distance, within some degree of proximity, and not one standing 
some considerable distance away ” : per Fry, L.J. See, as to the second point, 

Barlcyw v. Bt. Mary Ahhotts, Kensingtony Vestry (1886), 11 App. Cas. 257 ; 50 J. P. 691 ; 

26 Digest 505, 2116. And see R. v. MiddleahrougJi Corporation (1890), Times, July 17 ; 

Ellis and EuisUp-Northwood U. C., In re, [1920] 1 K. B. 343 ; 83 J. P. 273 ; 38 Digest 
218, 524. These cases were followed in Att.-Gen. v. Laird, [1925] 1 Ch. 318 ; 89 
J. P. 95 ; 26 Digest 272, 112, in which the court held that a building 700 feet distant 
was not a house on either side. In that case Pollock, M.B., at p. 333, said, “ If 
you find that the house relied upon is so far distant that no person in ordinary 
parlance would say that it was the next house in the same street, you cannot hold 
that the section has been transgressed. There must be some reasonable measure of 
contiguity and proximity in order to find that there is a house on either side to 
which the house in question must conform.” 

At the junction of the 0. and 0. roads a house was erected abutting on the footpath 
of 0. road. The main entrance of the house was in 0. road. At a distance of sixty- 
four feet from the back wall of the premises attached to the house in 0. road was 
situated a row of eleven small cottages set back eight feet from C. road. The justices 
on an information against the owner of the house, under this Act, held that the house 
in question was in both 0, and 0. roads, that the cottages were buildings on one side 
of the house within the meaning of the section, and convicted the owner. It was held 
that it was a quf stion of fact for the justices whether the house in question was or was 
not in both roads, and also whether the cottages were sufficiently near to the house to 
be on one side thereof within the meaning of the Act, and that the conviction must be 
affirmed ( Warren y. Mustard ( 1891), 56 J. P. 502 ; 61 L. J. M. 0. 18 ; 26 Digest 561, 2555). 

In considering what is the front main wall of a house or building for the purposes 
of this section, and whether such house or building is on either side of, or in the same 
street as, a house or building in course of erection, all the circumstances of the case 
must be taken into consideration. The building must be looked at as a whole : its 
character, its position, its distance from the house or building which is being erected 
or brought forward in alleged contravention of the section must be considered ; a 
particular ving or other projection must not be selected, the front of which is to be 
treated as the front main wall which is to give the governing line ; nor are two 
buildings necessarily in the same street because one faces the same rosd or street, or 
a continuation of the same road or street, as the other (^Att.-Qen. v. Edwards, [1891] 

1 Ch. 194 ; 26 Digest 560, 2549). 

As the section prohibits a house or building being brought forward beyond the fix>nt 
main wall of the house or building “ on either side thereof,” this includes a case where 
there are buildings only on one side of the proposed new house or building [Leyton 
L. B. V. Causton (1893), 57 J. P. 135 ; 26 Digest 561, 2559). The occupier of a comer 
house put up a shop front (in front of his own main wall) which projected beyond 
the front main wall of the house on one side of it, but did not project beyond the 
front main wall of the house on the other side, which was separated from the comer 
house in question by a cross street. It was held that the provisions of this section 
had been contravened (Anderson v. Richards (1906), 70 J. P. 231 ; 4 L. Cr. B». 404 ; 

26 Digest 561, 2560). See also London €. C. v. Laurance, ante. Every case 
under the section must be determined with regard to its own particular ciroum- 
stanoes. In 1856, a road was laid out on a building estate and from time to time 
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Note to hoiases were limit on the east side of the road so as to form a continuous line of 

Section 3. buildings close up to that side of the road. In 1893, T. built a house on the west 

side of the road, set back more than ten feet from the roadway, and in 1894 he 

bought a strip of land along the west side of the road to the north of his house, with 
the object of erecting cottages on it. The building plans showed that the cottages 
would be ninety feet distant, from T.’s house and would be set back ten feet from the 
roadway, but nearer thereto than his hous#". The local board refused to approve of the 
plans for that reason. It was held that a rule ni&i for a mandamus to the board to 
approve the plans must be made absolute, as there was no necessity that the cottages 
should under the circumstances be in a line with T.’s house (i?. v. Ormesby L, B. 
(J894), 43 W. R. 96 ; 26 Digest 561, 2557). It is immaterial that adjoining property 
may be injured by the erection of the proposed buildings if the section is inapplicable 
upon the facts as to the buildings. Thus, where houses on one side of a proposed 
new building were set back sixty-two feet from the roadway, and it w’as proposed to 
erect a new house at a distance of twenty-one feet only from the roadway so as to 
project in front of the other houses, which would considerably diminish their value, 
the court, holding that they were not on the facts houses in the same street on the 
side of the proposed new house, made absolute a rule directing the local board to 
approve of the plans for the proposed new bouse (R. v. Fulwood L. B., Ex parte 
Livesey (1895), 59 J. P, 311 ; 72 L. T. 592 ; 26 Digest 561, 2563). It has now, how- 
ever, been decided that a mandamus will not be granted as a means for tr 3 dng dis- 
puted issues of fact, which can be otherwise tried, where a local authority has in 
good faith refused to approve on the ground that the building would contravene the 
provisions of this Act (R. v. Eastbourne Corporation (1900), 64 J. P. 724 ; 83 L. T. 
338 ; 26 Digest 559, 2539 ; followed in R. v. Chiswick U. D. C., Ex parte Brickell 
(1908), 72 J. P. 165 ; 26 Digest 559, 2540). Cf. R. v. Newcastle-on-Fyne Corporation, 
ante, p. 4778- This is an application of a general rule of practice, that mandamus is 
not appropriate as a procedure by way of appeal in matters of discretion. A person 
who considers that a local authority’s discretion under this Act has been wrongly 
exercised, in refusing consent to his bringing his building forward, has his rem^y 
by appeal to Quarter Sessions : vide s. 7 of the P. H. A. A. Act, 1890, post, p. 4804, 
and R. v. Essex JJ., Ex parte Barking U. D. C., ibid. 

Special Acts. Where a railway company acting under a special Act erected a station beyond the 
general line of buildings in a street in the metropolis, and the station was necessary for 
the railway and was within the limits of deviation, it was held that the provisions of 
the Metropolis Management Acts as to the building line did net apply {City and S. L. 
Rail. Co. V. London C. 0., [1891] 2 Q. B. 513 ; 56 J. P. 6 ; 26 Digest 508, 2133). 
This decision has been followed in London C. C. v. London School Board, [1892] 
2 Q. B- 606 ; 56 J. P. 791 ,* 26 Digest 508, 2134. See also Surrey Commercial Dock 
Co. V. Bermondsey Corporation, [1904] 1 K. B. 474 ; 68 J. P. 155 ; 34 Digest 585, 
70 ; Stretford U. D. C. v. Manchester South Junction and^ Altrincham Rail. Co. (1903), 
68 J. P. 59 ; 1 L. G. R. 683 ; 26 Digest 523, 2237 ; Lewis and Solome v. Charing 
Cross, etc. Rail. Co., [1906] 1 Ch. 508 ; 70 J. P. 221 ; 7 Digest 307, 286 ; Met. Rail. 
Co. V. London C. C., [1913] 2 K. B. 249 ; 77 J. P. 190 ; 34 Digest 586, 73. 

This Act is an Act for improving the sanitary condition of towns and populous 
districts within the meaning of the Waterworks Clauses Act, 1847, s. 93 (20 Halsbury’s 
Statutes 214). Therefore, if the Act of 1847 (20 Halsbury’s Statutes 186) is incor- 
porated by the special Act of a water company, the company is liable for erecting a 
building in a street beyond the front main wall of the house, or building, on either 
side thereof in the same street {Grand Junction Waterworks v. Hampton U. D. C. 
(No. 2), (1898), 67 L. J. Q. B. 903 ; 79 L. T. 176 ; 26 Digest 560, 2548 ; cf. Uchfidd 
R. D. C. V. Crowborough Water Go., and London G. G. v. Wandsworth and Putney 
Gas Go., ante, p. 195). 

Penalty for {®) Want of notice is fatal, but if a summons is dismissed for want of notice, 
contraven- notice may be afterwards given, and a fresh summons taken out, and the defendant 
tion of convicted thereon {Jenkins v. Merthyr Tydvil U. D. C. (1899), 80 L. T. 600 ; 26 

section. Digest 562, 2570). 

For the procedure to be adopted when the justices at the hearing are equally 
divided, see the cases collected in the note under P. H. A., 1875, s. 251, ante, p. 4481. 

It will be observed that the urban authority are not empowered to demolish a 
bu il di ng erected contrary to this section, nor has a justice power to make an order 
to that effect, unless, perhaps, if the highway is obstmoted : see Bagshaw v. Buxton 
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X. B. (1875), 1 Ch. D. 220 ; 40 J. P. 197 ; 26 Digest 449, 1652> and Reynolds v. 
Presteign U. D. C., ante, p. 4728. 

The plaintiffs, owners of a house and area situate in and fronting a street, altered 
the front of the house by throwing out bay windows projecting beyond the street line 
of frontage, but not beyond the limits of the area. After the completion of the work 
the defendants, the local authority, threatened the pUin tiffs with summary proceedings 
under the repealed s. 156, ante, p. 4432. The plaintiffs then moved ex parte for an 
injunction to restrain the defendants from taking these proceedings, alleging — (1) that 
as the alteration had been made over their own property, the defendants in threat- 
ening proceedings w'ere acting ultra vires ; (2) that the defendants, having had notice 
of the plaintiffs’ intention to make the alterations, were boimd by acquiescence ; and 
(3) that the justices had no jurisdiction, as the defendants had not made their coin- 
plaint within six months. The motion was refused on the ground that the court 
could not restrain criminal proceedings, and that the grounds suggested for inter- 
ference were matters of defence to be used before the magistrates {Kerr v. Preston 
Corporation (1876), 6 Ch. D. 463 ; 26 Digest 559, 2541). 

The legislature having provided by the text a particular mode of proceeding in 
case of offence, the court will be very slow to exercise its jurisdiction (if it has any) 
to restrain the local authority from pursuing the statutory remedy, or to make a 
declaration inconsistent with the right to pursue such remedy, unless it is proved 
that any trespass is threatened or intended by the local authority (Grand Junction 
Waterworks v. Hampton U. D. G., [1898] 2 Ch. 331 ; 62 J. P. 566 ; 26 Digest 562, 
2568 ; followed in Williams v. Weston-super-Mare U. D. C. (No. 2) (1910), 74 J. P. 
370 ; 103 L. T. 9 ; and Merrick v. Liverpool Corporation, [1910] 2 Ch. 449 ; 74 J. P. 
445 ; 38 Digest 218, 522 ; and cf. Dyson v. Att.-Gen., [1912] 1 Ch. 158). 

The words of this paragraph are similar to those of the repealed s. 166. It was 
held, with reference^to that section, that an offence to which the penalty was applicable 
continued as long as the addition to the house was maintained after written notice 
from the urban authority, notwithstanding that the addition was completed before the 
notice was given {Rumhall v. Schmidt (1882), 8 Q. B. D. 603 ; 46 J. P. 567 ; 26 Digest 
562, 2572). It has also been held that under s. 3, supra, a penalty may be imposed time 
after time if the offence is continued (see Att.-Qen. v. WmMedon HouseEstate Co., infra). 

Thepenalty willbe recoverable summarily under the P.H. A., 1875, s.251, ante^p.iiSi. 

The notice will be given and authenticated as provided by ss. 266 and 267 of the 
last-mentioned Act, ante, pp, 4494 — 51. 

A person -purchased a house from a builder who had in building it committed an 
offence under s. 3. It was held that the purchaser did not commit an ofience against 
the section by maintaining the house after notice from the urban authority in the 
same state as it was in at the time he bought it (Blackpool Corporation v. Johnson, 
[1902] 1 K. B. 646 ; 26 Digest 562, 2573). 

The offence prohibited by the section is one compound offence, consisting of 
building without consent, and continuing after notice, for which a penalty is imposed 
to be exacted by the urban authority. Therefore, a private individual has no cause 
of action against a neighbour who erects a building in advance of the building line 
(Mullis V. Hubbard, ante, p. 4779). Nor will an indictment lie {ibid.). A summary 
remedy is not, however, the only remedy available. Defendants commenced to erect a 
building contrary to the provisions of s. 3, and, after due notice, were summoned by 
the urban authority and fined. The defendants paid the fine and continued, and 
threatened to complete, the erection of the building. The Attorney-(xeneral, at the 
relation of the urban authority, moved for a mandatory injunction to compel the 
pulling down of so much of the building as infringed the s-fcatute. The defendants 
objected to the action on the double ground that the only remedy was the one given 
by statute, that if there was a double remedy by proceedings before the justices and 
an injunction, only one could be adopted, and frither, that there had been laches. 
It was held that it was lawful for the Attorney-General to take action, although there 
was also a statutory remedy ; that as the offence was a continuing one, the Attomey- 
Gteneral could sue for an injunction, although proceedings had been taken before the 
justices ; that, in fact, there had been no laches, and, there having been a breach of 
the statute, a mandatory injunction must be granted {Att.-Qen. v. WirMedon House 
Estate Go., [1904] 2 Ch. 34 ; 68 J, P. 341 ; 42 D%est 753, 1779). In Att.-Gen. v. 
Denby, ante, p. 4779, the relator failed upon the question whether consent has been 
given by the local authority, but it does not seem to have been doubted by the court 
that an action by the Attorney-General would be ex. rel. a person aggrieved by the 
bringing forward of the building, if the local authority’s consent had not been given 
or was (e.^., because the plans could not lawfully be passed) ineffective. 


Note to 
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The Town Police Clauses Act, 1889. 

THE TOWN POLICE CLAUSES ACT, 1889. 

(52 & 53 VicT. c. 14.) 

An Act to amend the provisions relating to Hackney Carriages of the Town 
Police Clauses Act, 1847. [24tli June, 1889.] 

Whereas it is expedient to amend the provisions loith respect to hackney carriages 
of the Town Police Clauses Act, 1847. in this Act called the principal Act {a) : 

1 , This Act may be cited as the Town Police Clauses Act, 1889, and this 
Act and the Town Police Clauses Act, 1847, may he cited together as the Toion 
Police Clauses' Acts, 1847 and 1889 (a). 

{a) Italicised words repealed by the S. L. R. A., 1908 (18 Halsbury’s Statutes 1175)- 
The Town Police Clauses Act, 1847, in so far as it was incorporated with the P. H. A.» 
1875, is set out, ante, p. 4222. The Aot was repealed by the Road Traffic Act, 1930, s. 122» 
Sched. V. (23 Halsbury’s Statutes 687, 695), and S. R. & 0., 1931, No. 166 Halsbury’s 
Statutes 467), so far as it relates to public service vehicles ; the expression “ public service 
vehicle” is, however, in the Act of 1930 (23 Halsbury’s Statutes 686) limited to motor 
vehicles (and not all motor vehicles, but the exceptions are not here material) . The present 
Act is thus left standing so far as it relates to omnibuses drawn by animals or birds. 

2» — (1) This Act shall be construed as one with the principal Act, and the 
expression “ this Act ’’ in the principal Act shall he construed to mean the 
principal Act as amended by thi Act. 

(2) This Act shall be deemed to be incorporated with the Public Health 
Act, 1875, by section one hundred and seventy-one of that Act (a), 

(a) See this section, ante, p. 4458. 

3 . The term “ omnibus ” where used in this Act, shall include — 

Every omnibus, char-^-banc, wagonette, brake, stage coach, and other 
carriage plying or standing for hire (a) by or used to carry passengers 
at separate fares to, from, or in any part of the prescribed distance (b) ; 
but shall not include — 

Any tramcar or tram carriage duly licensed under the provisions of the 
Tramways Act, 1870, or of any Provisional Order made thereunder and 
confirmed by Parliament, or under the provisions of any local Act of 
Parliament : 

Any carriage starting from and previously hired for the particular passengers 
thereby carried at any livery stable yard (within the prescribed distance) 
whereat horses are stabled and carriages let for hire, the said carriage 
starting from the said stable yard and being bonS, fide the property of 
the occupier thereof, and not standing or plying for hire (c) withm the 
prescribed distance : 

Any omnibus belonging to or hired or used by any railway company for 
conveying passengers and their luggage to or from any railway station 
of that company, and not standing or plying for hire within the pre- 
scribed distance (d) : 

Any omnibus starting from outside the prescribed distance, and bringing 
passengers within the prescribed distance, and not standing or plying 
for hire within the prescribed distance (e). 

(а) The “ standing for hire ” may be on private ground {Birmingham Midland Motor 
Omnibus Co. v. Thompson, [1918] 2 E. B. 105 ; 82 J. P. 213 ; 42 Digest 853, 76 ; Crack 
V. Holt (1927), 91 J. P. 36 ; 25 L. Qt. R. 114 ; 42 Digest 854, 82. 

(б) The prescribed distance means within the urban district (see s. 171 of the P. H. A., 
1875, ante, 4458), or rural parish in which the urban powers have been declared to be 
in force by an order under s. 276 of the P. H. A., 1875, ante, p. 4502, or s. 13 of the P. H. A., 
1936, ante, p. 19. 

(c) As to what amounts to standing or plying for hire, reference may be made to the 
cases cited in the notes to Town Police Clauses Act, 1847, c. 89, s. 38, anbe, p. 4237. It 
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is important to observe that the words are not, as in the older Act, “ standing or plying Note to 

for hire m a street An omnibus may, therefore, be standing or plying for h&e whhe it Section 3. 

is on private property, such as a railway station. See Clarke v. Stanford (1871), L. R. 6 

Q. B. 357 ; 35 J. P. 662 ; 42 Digest 853, 77; Allen v. Tunbridge {Trowbridge) (1871), 

L. R. 6 0. P. 481 ; 35 J. P. 695 ; 42 Digest 853, 7S ; Foinett v. Clark (1877), 41 J. P. 

359 ; 42 Digest 854, 80 ; Skinner v. Usher (1872), L. R. 7 Q. B. 423 ; 36 J. P. 693 ; 42 
Digest 861, 139 ; Curtis v. Fmbery (1872), L. R. 7 Exch. 369 ; 42 Digest 856, 93. 

{d) It seems to follow from these words that to be within this exception the omnibus 
must not be allowed to stand about for hire by any one who may desire to use it, for it 
would then be standing or plying for hire ; and that unless the Act is to apply the omnibus 
must be hired before it is brought out. 

(e) An omnibus coming fiom one district will not be required to be licensed in 
anoliier, though used for bringing passengers into the latter, unless it stands or plies 
for hire in the latter. An omnibus starting from outside the district and going to a 
point within the district where it waited from fifteen to twenty minutes for the purpose 
of taking up passengers, parcels, etc., for the return journey, was held not to come 
within the exception on the ground that it plied for hire within the district {Dewhurst 
V. Eddies (1893), 57 J. P. N. 373 ; 9 T. L. R. 494. And an omnibus which sometimes 
waited on the highway and sometimes commenced the return journey at once was held 
on the facts to be plying for hire and therefore not within the exception (R. v. Fletcher, 

Ex parte Ansonia (1908), 72 J. P. 249 ; 98 L. T. 749 ,• 42 Digest 854, 84). See also Sales 
V. Lake, [1922] 1 K. B. 553 ; 86 J. P. 80 ; 42 Digest 855, 90 ; Armstrong v. Ogle, [1926] 

2 K. B. 438 ,* 90 J. P. 146 ; 42 Digest 854, 85 ; Leamrd v. Western Services, Ltd., [1927] 

1 K. B. 702 ; 91 J. P. 18 ; 42 Digest 854, 86 ; Greyhound Motors, Ltd. v. Lambert, [1928] 

1 K. B. 322 ; 91 J. P. 198 ; 42 Digest 855, 91 ; Griffin v. Grey Coaches, Ltd. (1928), 93 

J. P. 61 ; 42 Digest 855, 92 ; and Att.-Gen. v. Sharp (1929), 45 T. L. R. 628 ; Digest 
Supp. The facts of these cases are set out at p. 4238, ante. 

4. — (1) The several terms hackney carriages,” “ hackney coach,” Extending 

carriages,” and ‘‘ carriage,” whenever used in sections thirty-seven, forty to sSns^f prinS- 

fifty-two (both inclusive), fifty-four, fifty-eight, and sixty to sixty-seven (both 
inclusive) of the principal Act shall, notwithstanding anything contained in 
section thirty-eight of that Act, be deemed to include every omnibus (a). 

(2) The word driver ” or ‘‘ drivers ” when used in any of the said sections of 
the principal Act shall be deemed to include every conductor of any omnibus. 

(3) For the purposes of sections fifty-four, fifty-eight, and sixty-six of 
the principal Act, the fare, according to the statement of fares exhibited on 
any omnibus, shall he deemed to be the fare allowed by the principal Act 
or authorised by any byelaw under that Act. 

(a) See these sections, ante, pp. 4236 etseg. and, as regards ** motor omnibuses ” note {a) 
to B. 1 of the present Act, ante, p. 4784. Section 68 of the Act of 1847, ante, p. 4246, 
is not incorporated, and this is the section giving power to make byelaws for the purpose 
(inler alia) of fixing the fares to be paid for haekney carriages. It has been held that 
there is no power to fix fares with reference to omnibuses and. that therefore a local 
authority is not entitled to refuse the renewal of a licence on the ground that the fares 
charged are excessive {B. v. Farnborough U. Ex parte Aldershot District Traction Go., 

Lid., [1920] 1 K. B. 234 ; 83 J. P. 290 ; 42 Digest 857, 100). See, however, the comments 
on this ease in B. v. Minister of Transport, Ex parte H. G. Motor Works, Ltd., [1927] 2 

K. B. 401 ; 91 J. P. 83 ; 42 Digest 857, 101. 

5. Any licence notay be granted under the principal Act to continue ia licences may be 
force for such less period than one year as the Commissioners may think for 
fit, and shaU specifyln tie Ucence {a). 

(a) See the Town Police Glauses Act, 1847, s. 43, ante, p. 4239. The app^l against a 
local authority’s refusal to grant a licence, where still appropriate und^ this Act (vide, 
note (a) to s. 1, ante, p. 4784), is to the Minister of Transport under snb-s. (3). of s. 14 of the 
Roads Act, 1920 ; 19 HaJsbury’s Statutes 98. (The marginal note to that section, given 
in the Kill’s Printer’s copy and therefore printed as a section heading in Halsbuiy’s 
Statutes, is misleading). For public service vehicles the appeal as well as the licence now 
depends upon Part IV. of the Road Traffic Act, 1930 ; 23 Halsbury’s Statutes 654. 

6u The CJommissioners may from time to time make byelaws [a) for all or Byelaws, 
any of the following purposes, that is to say ; 

For regulating the conduct (5) of the proprietors, drivers, and conductors 
of omnibuses plying withm the prescribed distance in their several 
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employments, and determining wketKer such drivers and conductors 
shall wear any and what badges ; 

For regulating the manner in which the number of each omnibus corre- 
sponding with the number of its licence shall be displayed : 

For regulating the number of persons to be carried by such omnibus, and 
in what manner such number is to be shown thereon (c) : 

For regulating the number and securing the fitness of the animals to be 
allowed to draw an omnibus, and for the removal therefrom of unfit 
animals : 

For securing the fitness of the omnibus and the harness of the animals 
drawing the same : 

For fizuig the stands for omnibuses and the points at which they may 
stop a longer time than is necessary for the taking up and setting down 
of passengers desirous of entering or leaving the same : 

For securing the safe custody and re-delivery of any property accidentally 
left in any omnibus, and fi xing the charge to be made in respect 
thereof (d). 

To provide for the carrying and the lighting of proper lamps for denoting 
the direction in which the omnibus is proceeding, and promoting the 
safety and convenience of the passengers carried thereby : 

To provide for the exhibition on some conspicuous part of every omnibus 
of a statement in legible letters and figures of the fares to be demanded, 
and received from the persons using or carried for hire in such 
omnibus (e) : 

To prevent within the prescribed distance — 

(a) the owner, driver, or conductor of any omnibus, or any other person 

on their or his behalf, by touting, calling out, or otherwise, from 
importuning any person to use or tf) be carried for hire in such 
omnibus, to the annoyance of such person or of any other person ; 

(b) the blowing of or playing upon horns or other musical instruments, 

or the ringing of bells, by the driver or conductor of any omnibus, 
or by any person travelling on or using any such omnibus. 

Provided that nothing in this Act contained shall empower the Commis- 
sioners to fix the site of the stand of any omnibus in any railway station 
or in any yard adjoining or connected therewith, except with the consent of 
the railway company owning such site. 

(a) N'either the L. G. B. nor the M. of H. ever issued model byelaws for purposes of this 
section, and for practical purposes the section is now otiose. The L. G. B. once expressed 
the view that byelaws could not be made for controlling the routes of omnibuses, and the 
Home Office were of opinion that this object could not be attained by a town council tinder 
the Municipal Corporation Acts. See, however, s. 14 (3) of the Roads Act, 1920, Vol. V., 
post, and i?, v. Bradford Corporaiioriy Ex parte Minister of Transport (1926), 90 J. P. 140; 
135 L. T. 227 ; 42 Digest S56, decided thereunder, which in spite of the alteration of the 
law by the Roads Act, 1930 (vide note (a) on s. 1, ante, p. 4784), may still apply to vehicles 
which are not public service vehicles, and also the London Traffic Act, 1924, Vol. V,,post. 

(b) The respondent was summoned for touting for a hackney carriage in a public 
thoroughfare contrary to a byelaw which provided : “ A person shall not in any public 
thoroughfare in the district tout for a hackney carriage.” He stood on a triangular piece 
of land at a street comer touting for haokney carriages, having received permission from 
the freeholders of the piece of land to stand on it for the purpose of his business. The 
piece of land was always open to the public, and the street (including the piece of land) 
had been declared a publie highway. It was held that the fact that the piece of land on 
which the respondent stood belong^ to private persons did not prevent ids act from being 
an offence against the byelaw (Dereham v. StricUand (1911), 75 J. P, 300 ; 104 L. T. 820 ; 
42 Digest 862, IM). 

(c) Where byelaws made xmder this provision contained a byelaw that no greater number 
of passengers should be conveyed in “ any omnibus ” than the number specified and in the 
same and other byelaws contained provisions applicable only to horse-drawn omnibuses, 
it was held that the respondent was liable for a contravention of the byelaw in respect of 
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a motor omnibus v Guy, [1928] 2 K. B. 451 ; 92 J. P. 119 ; 42 Digest 858, 116). Note tO 
This case is, however, no longer good law : vide note (o) upon s. 1, ante, p. 4784. See also Section 6, 

as to proceedings under the Pvailway Passenger Duty Act, 1842, for overcrowding omnibuses 

as stage carriages {Dennis v. Miles, [1924] 2 K. B. 399 ; 88 J. P. 105 ; 42 Digest 858, 115 ; 

Kirkhy v. Minty, [1929] 2 K. B. 165 ; 93 J. P. 176 ; Digest Supp. ; M‘Kee v. Weir, [1929] 

S. C. (J.) 14 ; Digest Supp. 

(d) Up to this point there is little difference between the provisions of this section and 
those of the Town Police Clauses Act, 1847, s. 68, ante, p. 4246. The byelaws under this 
section do not regulate the hours of employment, but, on the other hand, they may regulate 
the fitness of the horses and harness. The rest of the section is an addition to the previous 
law as to hackney carriages. 

(e) This provision contemplates that the omnibus proprietors will themselves fix the 
fares, because, so far as fares are concerned, the power to make byelaws is limited to 
byelaws requiring the exhibition on the omnibus of a statement of the fares to be demanded 

Y. Faniborough U. C., Ex parte Aldershot District Traction Co., Ltd., ante, p. 4785). 


THE ARBITEATION ACT, 1889. 

(52 & 53 ViCT. c. 49) (r). 

Ayi Act for aniending and consolidating the Enactmeyits relating to Arbitration. 

[26tli August 1889.] 

This Act, by s. 24, post, p. 4793, applies to arbitrations under the P. H. A., save in so 
far as its provisions are inconsistent with those of s. 180 of the P. H. A., 1875, ante, p. 4462, 
or s. 303 of the P. H. A., 1936, ante, p. 635. It also applies to arbitrations with regard 
to adjustments under the L. G. A., 1933, ante, p. 968. The notes are limited to an indication 
of the sections which do not apply to such arbitrations and to references to the chief 
decisions upon the Act. Por full notes on the Act, see Yearly Supreme Court Practice, 

Vol. n. J^bitration as to compensation for the compulsory acquisition of land by a 
public authority is not subject to this Act but to the Acquisition of Land (Assessment of 
Compensation) Act, 1919, post, p. 5213. 

References by Consent out op Court. 

1 , A submission, unless a contrary intention is expressed therein, shall Submission to 
be irrevocable, except by leave of the court or a judge, and shall have the andto 
same efiect in all respects as if it had been made an order of court. as an 

^ order of court. 

Where there is an agreement to refer to three arbitrators, one l!b be appointed by each 
p^y and one by the two arbitrators so appointed, see the Arbitration Act, 1934, s. 4, 

Vol. V., post. As to revocation on account of bias, see In re Baring Bros, Co. and 
Doulton dj Co. (1892), 61 L. J. Q. B. 704 ; 2 Digest 392, 516 ; Eckersley v. Mersey Docks 
and Harbour Board, [1894] 2 Q. B. 667 ; 2 Digest 370, S62 ; In re Haigh and L. N. W. 

Bail. Cos., [1896] 1 Q* B. 649 ; 2 Digest 550, 1818 ; -er of misconduct. In re Brien, [1910] 

2 I. R. 84 ; 2 Digest 447, 958 ii. An appeal from a judge at chambers giving leave to 
revoke a submission to arbitration lies to the Court of Appeal and not to a Divisional 
Court {In re Portland U. D. C. and Tilley <& Co., [1896] 2 Q. B. 98 ; 2 Digest 393, 52S) ; 
but see In re Frere and Staveley Taylor <fh Co. and North Shore Mill Co., Ltd,, [1906] 1 
K. B. 366 ; 2 Digest 459, 1052. The last-mentioned case was not followed in Simbro 
Trading Co., Ltd. v. Posograph {Parent) Corporation, Ltd., [1929] 2 K. B. 266 ; Digest Supp 

2L A submission, unless a contrary intention is expressed therein, shal Provisions 
be deemed to include the provisions set forth in the First Schedule to this 
Act, so far as they are applicable to the reference under the submission. 

See the notes to the First Schedule, post, p. 4794. This section -was held to apply to 
all submissions, whether made before or after the passing of this Act {In re Williams and 
Stepney, [1891] 2 Q. B. 257 ,* 2 Digest 585, 2185). See French Government v Owners of 
S.S. Tsurushima Maru (1921), 37 T. L. R. 961 ; Digest Supp., where a practice adopted 
in commercial arbitrations was upheld. 

3 . Where a submission provides that the reference shall be to an official Reference to 
referee, any official referee to whom application is made shall, subject to 
any order of the court or a judge as to transfer or otherwise, hear and deter- 
mine the matters agreed to be referred. 

This section cannot apply to arbitrations under the P. H. Acts. 
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4c If any party to a submission, or any person claiming tbrougb or under 
him, commences any legal proceedings in any court against any other party 
to the submission, or any person claiming through or under him, in respect 
' of any matter agreed to be referred, any party to such legal proceedings 
may at any time after appearance, and before delivering any pleadings or 
taMng any other steps in the proceedings, apply to that court to stay the 
proceedings, and that court or a judge thereof if satisfied that there is no 
sufficient reason wby the matter should not be referred in accordance with 
the submission, and that the applicant was, at the time when the proceedings 
were commenced, and still remains, ready and willing to do all things necessary 
to the proper conduct of the arbitration, may make an order staying the pro- 
ceedings. 

A county court judge has jurisdiction under this section to stay any legal proceedings 
in ids court {Morriston Tinplate Co, v. Brooher, Dore <Ss Co,, [1908] 1 K. B. 403 ; 2 Digest 
361, 311), The court ias a discretion to stay under this section {In re Carlisle, Clegg y, 
Clegg (1890), 44 Ch. D. 200; 2 Digest 371, 371; Barnes v. Youngs, [1898] 1 Ch. 414; 
2 Digest 368, 356 ; Eodson v. Railway Passengers' Assurance, [1904] 2 K. B. 833 ; 29 
Digest 402, 3186 ; Bonnin v, Neame, [1910] 1 Ch. 732 ; 2 Digest 365, 336 ; Aspdl v. 
Seymour, [1929] W. N. 152 (assignees of contract)). Poverty of a plaintiff is not, by itself, 
a sufficient ground for refusing to order a stay {Smith v. Pearl Assurance Co., Ltd., [1939] 

1 All E. R. 95 ; Digest Supp.). Where arbitration proceedings have proved abortive, 
the provisions of the section iu the text would not be available. In an action brought 
upon a contract whereby the parties have provided for arbitration as a means of ascer- 
taining the amount due under the contract, if arbitration proceedings have proved 
abortive it is the duty of the Court to supply the defect by itself ascertaining the amount 
due {Cameron v. Cuddy, [1914] A. C. 651 ; 2 Digest 382, 441). In Jureidini v. National 
Millers, etc. Co., Ltd., [1915] A. C. 499 ; 2 Digest 333, 146, it was held that the repuciiation 
of a olaim under a policy going to the root of the contract precluded the company from 
pleading the arbitration clause as a bar to an action to enforce the claim. Of. Woodall v. 
Pearl Assurance Co., Ltd., [1919] 1 K. B. 593 ; Digest Supp., when Jureidini' s case, supra, 
was distinguished. Where a question arises as to whether a contract containing an 
arbitration clause is alive or dead, it is in the Judge’s discretion to say that it is not a 
proper question to be submitted to arbitration {Bdward Grey <£? Co. v. Tolme (1914), 31 

T. L. B>. 137 ; 2 Digest 366, 343). The fact that an important question of law will have 
to be considered is not a sufficient reason for refusing a stay {Lock v Army, etc. Assurance 
Association, Ltd. (1915), 31 T. L. R. 297 ; 2 Digest 371, 373). But see Clough v. County, 
etc. As^ciaiion, Ltd. (1^6), 32 T. L. R. 526 ; 2 Digest 367, 345. As to what amounts to 
a step in the proceedings, see Chippell v. North, [1891] 2 Q. B. 252 ; 2 Digest 362, 316; 
Brighton Marine Palace and Pier, Ltd. v. Woodhouse, [1893] 2 Ch. 486 ; 2 Digest 367, 347 ; 
Ives V. WiUans, [1894] 2 Oh. 478 ; 2 Digest 370, 363 ; Adams v. Catley (1892), 66 L. T. 687 ; 
40 W. B. 570 ; 2 Digest 375, 396 ; Pordls Hotel Co. v. Bartlett, [1896] A. C. 1 ; 2 Digest 
376, 406 ; ^fcdinqff v. Hammond, [1898] 2 Ch. 92 ; 2 Digest 376, 407 ; County Theatres 
and Holds, Ltd. v. Knowles, [1902] 1 K. B. 480 ; 2 Digest 376, 399 ; Richardson v. Le 
Maitre, [1903] 2 Ch. 222 ; 2 Digest 376, 400 ; Anglo-Newfouncdand Development Co. v. 
The King, [1920] 2 K. B. 214 ; Digest Supp. Wiere a receiver is appointed, an order may- 
be made staying all proceedings, except for the purpose of carrying out the order for a 
receiver {Pirn v. Roncoroni, [1892] 1 Oh. 633 ; 2 Digest 367, 349), or the motion for a 
receiver may be ordered to stand over till the completion of the arbitration {Zalinoff y. 
Hammond, supra). Where there is an agreement to refer to three arbitrators, one to be 
appointed by each party and one by the two arbitrators so appointed, a judge at chambers 
has jurisdiction to stay under this section {Manchester Ship Canal Co. v. Pearson tk Sons, 
Ltd., [1900] 2 Q. B. 606 ; 2 Digest 363, 326). Where works are constructed for a local 
authority under a contract which provides for the reference of disputes thereunder to an 
officer of the local authority, and the contractor sues the local authority on the con-fcraet, 
the court will not order the action to be stayed on the submission to arbitration, when 
the contractor charges the arbitrator with unreasonable conduct in relation to the works, 
and it appears that there is a substantial dispute between the parties as to the conduct 
of the arbitrator {Blackwell ds Co., Ltd. v. Derby Corporation (1909), 75 J. P. 129 ; 2 Digest 
370, 365). And see Freeman <Ss Sons v. Chester B. D. C., [1911] 1 K. B. 783 ; 75 J. P. 132 ; 

2 Digest 370, 366 ; Bristol Corporation v. Aird dh Go., [1913] A. 0. 241 ; 77 J. P. 209 ; 
2 Digest 370, 367 ; Dolenian do Som v. Osseit Corporation, [1912] 3 K, B. 267 ; 76 J. P. 
467 ; 2 Digest 353, 278 ; Metropolitan Tunnel and P'lMic Works v. London Electric 
Railway Co., [1926] Ch. 371 ; 135 L. T. 35 ; Digest Supp. See also Monro v. Bognor 

U. D. C., [1915] 3 K. B. 167 ; 79 J. P. 286 ; 2 Digest 347, 237, where an action was 
brought for fraudulently induemg plaintiff to enter into a oontraet containii^ an arfaitra- 
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tion clause. The Court held that the dispute was not one “ upon or in relation to or in NotO tO 
connection with the contract ” within the meaning of the arbitration clause, and that the Section 4* 
defendants were not entitled to have the proceedings stayed. 

A sewerage contract provided that no claim for extras should be allowed unless sub- 
mitted to the engineers within a given time ; that the engineers should be sole judges as 
to the method of carrying out the works, and the materials to be used in their construction ; 
and that in case of any dispute arising at any time whether during the progress of the 
works or after completion, as to certain specified matters not including extras, and as to 
all other matters therein left to the decision of the engineers, their decision should be final 
and binding on all parties. It was held that a claim for extras was not within the scope 
of the arbitration clause, and consequently that an action by the contractor for the amount 
of the claim ought to be allowed to proceed {Taylor v. Western Valleys (Momnouthshire) 

Sewerage Board (1911), 75 J. P. 409 ; 2 Digest 373, 354). See also Beattie v. Beattie, Ltd., 
post, p. 4794. 

This section has no application to arbitrations rmder the P. H. A., 1875, s. 180, ante, 
p. 4462, but it will apply t3 arbitration cUuses in contracts with sanitary authorities. See 
Nuttall V. Manchester Corporation (1892), 8 T. L. P. 513 ; 2 Digest 369, 361. 


5. In any of the following cases : 

(a) Where a submission provides that the reference shall be to a single Power for the 

arbitrator, and all the parties do not after differences have arisen cases 1 9 appoint 
concur in the appointment of an arbitrator (a) : SmS^efortwld 

(b) If an appointed arbitrator refuses to act, or is incapable of acting, arbitrator. 

or dies, and the submission does not show that it was intended that 
the vacancy should not be supplied, and the parties do not supply 
the vacancy (6) : 

(c) WTiere the parties or two arbitrators are at liberty to appoint an 

umpire or third arbitrator [or where two arbitrators are required to 
appoint an umpire ( 0 )] and do not appoint him (d) : 

(d) Wliere an appointed umpire or third arbitrator refuses to act, or is 

incapable of acting, or dies, and the submission does not show that 
it was intended that the vacancy should not be supplied, and the 
parties or arbitrators do not supply the vacancy (d) : 
any party may serve the other parties or the arbitrators, as the case may be, 
with a written notice to appoint an arbitrator, umpire, or third arbitrator. 

If the appointment is not made within seven clear days after the service 
of the notice, the court or a judge may (e), on application by the party who 
gave the notice, appoint an arbitrator, umpire, or third arbitrator, who 
shall have the like powers to act iuthe reference and make an award as 
if he had been appointed by consent of all parties. 


(а) This cannot apply to arbitrations under s. 180 of the P. H. A., 1875, ante, p. 4462. 
It seems, however, to be applicable to arbitrations in respect of adjustments under a. 151 
of the L. G. A., 1933, ante, p. 962, or s. 303 of the P. H. A., 1936, ante, p. 635. 

(б) This cannot apply in cases under the P. H. A., 1875, s. 180, ante, p. 4462. See as 
to the effect of the clause. In re Wilson Son and Eastern Counties Navigation and Trans- 
port Co., [1892] 1 Q. B. 81 ; 2 Digest 331, 137. 

(c) These words were added by the Arbitration Act, 1934, s. 5 (1) (27 Halsbury’s 
Statutes 30). 

(d) This cannot apply to arbitrations under the P. H. A., 1875. See s. 180 (7), ante, 
p. 4463. 

(e) In ordinary cases this is equivalent to must (In re Eyre and the Corporation of Leicester, 
[1892] 1 Q. B. 136 ; 56 J. P. 228 ; 2 Digest 40^, 629). The court has a discretion, how- 
ever, and may in a proper case refuse to make an appointment except upon terms (In re 
Bjornstad and The Ouse Shipping Co., [1924] 2 K. B. 673 ; 131 L. T. 663 ; Digest Supp.). 
See as to procedure under this section, Taylor v. Denny, Mott and Dickson, Ltd., [1912] 
A. C. 666 ; 76 J. P. 417 ; 2 Digest 408* 631, and as to appeals from the master and the 
judge, Miller, Gibb dh Co. v. Smith and Tyrer, Ltd., [1916] 1 K. B. 419 ; 2 Digest 408, 630. 


6 . Where a submission pro’ndes that the reference shall be to two arbi- 
trators, one to be appointed by each party, then, unless the submission 
expresses a contrary contention — sappiy vacancy- 

(a) If either of the appointed arbitrators refuses to act, or is incapable 
P.H. — ^VOL. IV. 2 Y 



4790 


The Arbitbaton Act, 1889. 

Section 6. of acting, or dies, the party who appointed- him may appoint a 

new arbitrator in his place {'^) ; 

(b) If, on such a reference, one party fails to appoint an arbitrator, either 
originally or by way of substitution as aforesaid, for seven clear 
days after the other party, having appointed his arbitrator, has served 
the party making default with notice to make the appointment, 
the party who has appointed an arbitrator may appoint that arbi- 
trator to act as sole arbitrator in the reference, and his award shall 
be binding-on both parties as if he had been appointed by consent. 

Provided that the court or a judge may set aside any appointment made 
in pursuance of this section (6). 

(а) A similar provision is contained in P. H. A., 1875, s. 180 (5), ante, p, 4463. 

(б) An appointment under s. 180 (5) will not, apparently, be made in pursuance of this 
section, though the effect of the two provisions is similar. 

Powers of 7* The arbitrators or umpire acting under a submission shall, unless the 

arbitrator, submission expresses a contrary intention, have power — 

(a) To administer oaths to or take the affirmations of the parties and 

witnesses appearing (a ) ; and 

(b) To state an award as to the whole or part thereof in the form of a speeial 

case for the opinion of the court (6) ; and 

(c) To correct in an award any clerical mistake or error arising from 

any accidental slip or omission (c). 

(a) See P. H. A., 1875, s. 180 (12), ante, p. 4464. 

\b) This paragraph is repealed by the Arbitration Act, 1934, s. 21 (6), Sched. HI. (27 
Halsbury’s Statutes 37, 38) ; and see ibid,, s. 9 (1) (27 Halsbury’s Statutes 32). The 
paragraph had previously been excluded by the Town and Country Planning Act, 1932, 
s. 40 (4), ante, p. 1969. 

(c) As to what is an ‘‘accidental slip or omission,” see Sutherland cf* Co, v. Hannevig 
Bros., Ltd., [1921] 1 K. B. 336 ; 37 T. L. R. 102 ; Digest Supp. 

Witnesses may 8 . Any party to a submission may sue out a writ of subpoena ad testi- 
by aiS^na? ficandum, or a writ of subpoena duces tecum, but no person shall be com- 
pelled under any such writ to produce any document which he could not be 
compelled to produce on the trial of an action. 

This section will apply to an arbitration under P. H. A., 1875, s. 180, ante, p. 4462. 

Power to en- 9- The time for making an award may from time to time be enlarged by 
SlnS-^d. order of the court or a judge, whether the time for making the award has 
expired or not. 

This section enables the court to enlarge the time beyond the two months limited by 
s. 180 (9) of the P. H. A., 1875, ante, p. 4463 {Knowles <fc Sons, Ltd. v. Bolton Corporation, 
[1900] 2 Q. B. 253 ; 2 Digest 420, 722). 

Power to remit 10* — (1) In all cases of reference to arbitration the court or a judge may 

award. remit the matters referred, or any of them, to the recon- 

sideration of the arbitrators or umpire. 

(2) Where an award is remitted, the arbitrators or umpire shall, unless 
the order otherwise directs, make their award within three months after 
the date of the order. 

This section will, apparently, apply to an arbitration under s. 180 of the P. H. A., 1875, 
awfe, p. 4M2. The court may, under this section, remit an award upon the ground that 
fresh evidence has been discovered since the award was made, although the arbitrator 
does not join, in asking the court to remit it. Such evidence need not be strictly legal 
evidence, though it must be such as may affect the arbitrator’s decision (In re KeigMey, 
Maxsted ds Co, and Durant ds Co., [1893] 1 Q. B. 405 ; 2 Digest 563, 1949). Tinder this 
section matters may be remitted for reconsideration, although the arbitrator, having made 
his award, is functus officio (Jn re Stringer and Ril&y Brothers, [1901] 1 K. B. 105 ; 2 Digest 
562, 1947). 
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11 , — (1) Where an arbitrator or umpire has misconducted himself [or 
the proceedings], the court may remove him. 

(2) Wliere an arbitrator or umpire has misconducted himself [or the pro- 
ceedings], or an arbitration or award has been improperly procured, the court 
may set the award aside. 

The words in square brackets were added by the Arbitration Act, 1934, s. 15 (27 
Halsbnry’s Statutes 34). See also ibid,, s. 3, as to the court’s powers. 

As to misconduct, see In re Kenwaiiliy arid Queen Insurance Go. (1893), 9 T. L. B. 181 ; 
In re Gregson and Armstrong (1894), 70 L. T. 106 ; 10 B. 408 ; 2 Digest 447, 956 ; In re 
Pahner Ss Co. and Hosken <& Co., [1898] 1 Q. B. 131 ; 2 Digest 456, 1037 ; Schofield v. 
Allen (1904), 116 L. T. N. 239 ; 48 Sol. Jo. 176 ; 2 Digest 412, 647; In re Enoch and 
Zaretzhy, Bock <& Co., [1910] 1 K. B. 327 ; 2 Digest 434, 840 ; Buerger <&; Co. v. Barnett 
(1919), 35 T. L. B. 260 ; Digest Supp. The order setting aside the award is an interlocu- 
tory and not a final order {Re Croasdell and Gammell, Laird Co., [1906] 2 K. B. 569 ; 2 
Digest 462, 1083). Leave to appeal from an order of the Divisional Court setting aside an 
award is not necessary {Rufv. Pauwels, [1919] 1 K. B. 660 ; 83 J. P. 150 ; Digest Supp.). 
An application to set aside an award may be made to a single judge and need not be made 
to the Divisional Court {Produce Brokers, Ltd. v. Blyth, Greene, lourdain <Ss Co., Ltd. (1918), 
34 T. L. B. 419 ; 16 Digest 180, 851). 

12 . An award on a submission may, by leave of the court or a judge, 
be enforced in the same manner as a judgment or order to the same effect. 

In some cases this section may also apply, as it affords another remedy in addition to 
that given by s. 180 (14) of the P. H. A., 1875, ante, p. 4464. But an award under s. 150 
of that Act, ante, p. 4388, cannot be enforced under this section {In re Willesden L. B. 
and Wright, [1896] 2 Q. B. 412 ; 60 J. P. 708 ; 2 Digest 567, 1983). Summons to 
enforce an award under s. 12 cannot be served upon a foreigner resident out of the 
jurisdiction {Rasch dc Go. v. Wulfert, [1904] 1 K. B. 118 ; 2 Digest 567, 1985). An appeal 
from an order of a judge at chambers under this section lies direct to the Court of Appeal, 
and not to a Divisional Court {Re Colman and Watson, [1908] 1 K. B. 47 j 2 Digest 568, 
1986). An award against the Crown in an arbitration under this Act will not be enforced 
by the court imder this section {Grech v. Board of Trade (1923), 92 L. J. K. B. 956 ; 130 
L. T. 15 ,* Digest Supp.). 


Eeferencbs under Order of Court. 

The sections in this part which were repealed by and re-enacted in the Supreme Court 
of Judicature (Consolidation) Act, 1925 (4 Halsbury’s Statutes 146), apply only to refer- 
ences by the court, and not to arbitrations under s. 180 of the P, H. A., 1875, ante, p. 4462. 
They wiU, however, apply to actions by or against sanitary authorities. The sections 
here set out are the corresponding provisions of the 1925 Act. Section 97 of that Act 
(13 Halsbury’s Statutes 234) provides that in these sections “ court ” means the High 
Court and “ reference ” means a reference under an order made by the court or a judge 
under ss. 88 — 97 (c^. cit. 230 — ^234). 

13 [S. 88, 1925]. — (1) Subject to Rules of (IJourt and to any right to have 
particular cases tried by a jury, the court or a judge may refer to an oJ6S.cial 
or special referee for inquiry or report any question arising in any cause or 
matter (other than a criminal proceeding by the (Jrown). 

(2) The report of an official or special referee may be adopted wholly or 
partially by the court or a judge, and if so adopted may be enforced as a 
judgment or order to the same effect. 

14 [S. 89, 1925]. In any cause or matter, other than a criminal proceeding 
by the CJrown, — 

(a) If all the parties interested who are not under disability consent : or, 

(b) If the cause or matter requires any prolonged examination of docu- 

ments or any scientific or local investigation which cannot in the 
opinion of the court or a judge conveniently be made before a jury, 
or conducted by the comet through its other ordinary officers : or 

(c) If the question in dispute consists wholly or in part of matters of 

account (a) ; 
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Section 14. the court or a judge may at any time order the whole cause or matter, or 

any question or issue of fact arising therein, to be tried before a special 

referee or arbitrator respectively agreed on by the parties, or before an 
official referee or officer of the court (h). 

(а) This applies where the main, although not the only, question in dispute is a matter 
of account (H'urlbatt v. Barnett, [1893] 1 Q. B. 77 ; 2 Digest 623, 2S22), 

(5) Where an action has been referred for trial under this section, the court or a judge 
still retains the power, and the referee or arbitrator has also jurisdiction, to order inspection 
of property. As a general rule, the most convenient course is to apply to the referee or 
arbitrator in the first instance (Macalpine v. Colder, [1893] 1 Q. B. 545 ; 2 Digest 629, 
2559), An appeal lies to the Court of Appeal (without leave) fi*om an order of the High 
Court refusing to order a new trial {Munday v. Norton, [1892] 1 Q. B. 403 ; 2 Digest 633, 
2601), 

Powers and 15 [S. 90, 1925].— *(1) In all cases of reference to an official or special referee 
and^ arbitrator, the official or special referee or arbitrator shall be deemed to be 
arbitrators. an officer of the court, and, subject to Eules of Court (a), shall have such 
authority, and conduct the reference in such manner, as the court or a judge 
may direct. 

(2) The report or award of an official or special referee or arbitrator on 
any reference shall, unless set aside by the court or a judge, be equivalent 
to the verdict of a jury (6). 

(3) The remuneration to be* paid to any special referee or arbitrator to 
whom any matter’ is referred under an order of the court or a judge shall 
be determined by the court or a judge (c). 

{a) See R. S. C., Order XXXVI., rr. 46 et seq. 

(б) As to the power of the court under this sub-section, see Darlington Wagon Co. v. 
Harding and Trouville Pier and Steaimboai Co,, [1891] 1 Q. B. 245 ; 2 Digest 631, 2580, 
As to its effect on costs, see Carr Brothers v. Dougherty (1898), 67 L. J. Q. B. 371 ; 14 
T. L. R. 237 ; 2 Digest 604, 2353, The sub-section does not apply where an action is 
stayed and arbitration directed under a submission by the parties ( Warburg v. McKerrm 
(1904), 90 L. T. 644 ; 2 Digest 604, 2352), 

(o) As to the right of the arbitrator to recover fees, see Willis v. Wakeley Brothers 
(1891), 7 T. L. R. 604 ; 2 Digest 427, 779, 

powttsas^® 1® t®* 1925]. The court or a judge shall, in relation to references, have 

references by all such powers as are conferred by the Arbitration Act, 1889, on the court 
or a judge as to references by consent out of court. 


to hav? “ow^^ I-®' 1925]. The Couirt of Appeal shall have all such powers as are 

of court.^ conferred by the provisions of this Part of this Act on the court or a judge 
in relation to references. 


General. 


Power to com- 
pel attendance 
of witness in 
any part of the 
Umtod king- 
dom and to 
order habeas 
corpus to issue. 


18 . — (1) The court or a judge may order that a writ of subpoena ad testi 
ficandum or of subpoena duces tecum shall issue to compel the attendance 
before an official or special referee, or before any arbitrator or umpire, 
of a witness wherever he may be within the "Dnited Kingdom. 

(2) The court or a judge may also order that a writ of habeas corpus ad 
testificandum shall issue to bring up a prisoner for examination before an 
official or special referee, or before any arbitrator or umpire. 

This section and ss. 19, 20, and 23 are repealed by the Act of 1925 in so far as they 
relate to references under an Order of the High Court. Corresponding provisions in 
relation to such references are contained in ss. 93, 94, 96, and 96 of the 1925 Act (13 
Halsbnry’s Statutes 233). 

This section will apply to arbitrations under the P. H. A., 1875, s. 180, arde^ 
p. 4462. 


19 * [Statement of case pending arbitrationI\ 

Repealed^ by the Arbitration Act, 1934, s, 21 (6), 8ched, HI, ; 27 Halsbury^s StaMUes 37, 38. 
See now ibid,, s, 9 (2); 27 Ecdsbwy's Statvies 32. 
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20. Any order made under tliis Act may be made on such terms as to costs Seetion 20 
or otherwise, as the authority makmg the order thinks just. 

See note to s. 18, ante, p. 4792. Costs. 

See lie Knight and Tabernacle Permanent Building Society, [1892] 2 Q, B. 613 ; 57 J. P. 

229 ; 2 Digest 459, 1056, and R. S. C., Order LXV. And see also Gray v. Lord Ashburton, 

[1917] A. C. 26 ; 81 J. P. 17 ; 2 Digest 585, 2187. 

21* Provision may from tim^ to time be made by Rules of Court for con- Exercise of 
ferring on any master^ or other officer of the Supreme Courts all or any of the 
jurisdiction conferred by this Act on the court or a judge. officers. 

This section was repealed by s. 29 and Sched. V. of the Administration of Justice Act, 

1925 (4 Halsbury’s Statutes 142, 144). See now Supreme Court of Judicature (Con- 
solidation) Act, 1925, s. 99 (1) {d) (13 Halshury’s Statutes 234). The existing rules are 
continued in force by s. 226 (4 Halsbury’s Statutes 201). See R. S. C., Order LIV., r. 12a, 
the effect of which is that any application under this Act can be dealt with by a Master, 
except applications under s. 11, aiite, p. 4791, to remove an arbitrator or to set aside the 
award. 

22. [Penalty for jper jury.} 

Repealed : see now the Perjury Act, 1911 (4 Halsbury’s Statutes 772). If the evidence 
be merely prepared though not used, it is an indictable misdemeanor {R, v. Vreones, [1891] 

1 Q. B. 360 ; 55 J. P. 536 ; 15 Digest 695, 7487). 

23. This Act shall, except as in this Act expressly mentioned, apply to any Orowntob® 
arbitration to which her Majesty the Queen, either in right of the Crown, or bound. 

of the Duchy of Lancaster or otherwise, or the Duke of Cornwall, is a party, 
but nothing in this Act shall empower the court or a judge to order any 
proceedings to which her Majesty or the Duke of Cornwall is a parly, or any 
question or issue in any such proceedings, to be tried before any referee, 
arbitrator, or oflicer without the consent of her Majesty or the Duke of 
Cornwall, as the case may be, or shall affect the law as to costs payable by the 
Crown. 

See note to s. 18, ante, p. 4792. 

See Anglo-Newfoundland Development Go. v. The King, [1920] 2 K. B. 214 ; Digest 
Supp. ; Grech v. Board of Trade (1923), 92 L. J. K. B. 956 ; Digest Supp. ; and R. v. 

Minister of Labour, [1924] 2 K. B. at p. 219 ; 88 J. P. at p. 133. 

Tbe words in italics were repealed by the Administration of Justice (Miscellaneous 
Provisions) Act, 1933, s. 10 (3) (26 Halsbury’s Statutes 92). As to costs in Crown pro- 
ceedings, see now ibid., s. 7 (26 Halsbury’s Statutes 91). 

24. This Act shall apply to eveiy arbitration under any Act passed before Application of 
or after the commencement of this Act, as if the arbitration were pursuant MferSices 

to a submission, except in so far as this Act is inconsistent with the Act ^der statutory 
regulating the arbitration or with any rules or procedure authorised 
recognised by that Act. 

Por the effect of this section, see the headnote to this Act, ante, p. 4787, and In re 
WiUesden L. B. and Wright, ante, p. 4791 ; and see Murray v. Dalton (1920), 37 T. L, R. 

234 ; Digest Supp. 

This section is excluded in a number of arbitrations directed by statute, most of which 
are not within the scope of this work. See, however, s. 40 (4) of the Town and Country 
Planning Act, 1932, ante, p. 1969. 

25. [Saving for ^pending arbridrations.} 

26. — (1) [Reiieal of enactments in Second Schedule.} 

(2) Any enactment or instrument referring to any enactment repealed by 
this Act shall be construed as referring to this Act. 

27. In this Act, unless the contrary intention appears, — Definition*. 

“ Submission ” means a written agreement to submit present or future 

differences to arbitration, whether an arbitrator is named therein or 
not (a). 
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Extent. 

Short title. 


The Arbiteatioh Act, 1889. 

“ Court ” means her Majesty's High Court of Justice. 

“ Judge ” means a judge of her Majesty’s High Court of Justice. 

“ Rules of Court ” means the rules of the Supreme Court made by the 
proper authority under the Judicature Acts. 

{a) The appointment of the arbitrators under s. 180 of the P. H. A., 1875, is to be deemed 
a submission. See sub-s. (2) of that section, ante, p. 4463. The fact that a person is 
appointed a director of a company whose articles provide that disputes between members 
and the company shall be referred to arbitration, is not a written agreement for sub- 
mission (Beattie v. Beattie, Ltd., [1938] Ch. 708 ; [1938] 3 All E. R. 214 ; Digest Supp.). 

For the construction of this definition, see Caerleon Tinplate Co. v. Hughes (ifol), 
60 L. J. Q. B. 640 ; 65 L. T. 118 ; 2 Digest 315, 23 ; Baker v. Yorkshire Fire and Life 
Assurance Co., [1892] 1 Q. B. 144 ; 2 Digest 315, 24 ; Aitken v. Bachelor (Batchelor) 
(1893), 62 L. J. Q. B. 193 ; 68 L. T. 530 ; 2 Digest 315, 25 ; Austrian Lloyd Steamship 
Co. V. Ch'esham Life Assurance Society, [1903] 1 K. B. 249 ; 2 Digest 364, 329 ; Hickman 
V. Keni, etc. Association, [1915] 1 Ch. 881 ; 2 Digest 315, 26 ; Anglo-Newfoundland Develop- 
ment Co. V. The King, [1920] 2 K. B. 214 ; 84 J. P. 121 ; Digest Supp. ; Clements v. 
County of Devon Insurance Committee, [1918] 1 K. B. 94 ; 82 J. P. 71 ; Lohitos Oilfields, Ltd. 
V. Lords Commissioners of the Admiralty (1917), 33 T. L. R. 472 ; 2 Digest 458, 1050. 
“ Future ” differences do not iuclude differences arising after the order for arbitration is 
made ; per Lord Halsbuby, C., in London and N. W. and O. W. J oint Rail. Cos. v. 
BilUngton, [1899] A. C, 79, at p. 81- But all matters material and incidental to the 
differences within the submission are within the scope of the arbitration (Midland Rail. 
Co. V. Loseby and Carrdey, [1899] A. C. 133 ,* 8 Digest 206, 1319). 

28 * This Act shall not extend to Scotland or Ireland. 

29 . [Commencement of Act, January 1, 1890.] 

30 . This Act may be cited as the Arbitration Act, J.889. 

SCHEDULES. 


THE FIRST SCHEDULE. 

Provisions to be Implied in Submissions. 

a. If no other mode of reference is provided, the reference shall be to a single 
arbitrator (a). 

b. [If the reference is to two arbitrators, the two arbitrators shall appoint an 
umpire immediately after they are themselves appointed (6).] 

c. [Repealed by the Arbitration Act, 1934, s. 21 (6), Sched. III. ; 27 Halsbnry’s 
Statutes 37, 38.] 

d. K the arbitrators have allowed their time or extended time to expire without 
snaking an award, or have delivered to any party to the submission, or to the umpire 
a notice in writing, stating that they cannot agree, the umpire may forthwith enter 
on the reference in lieu of the arbitrators (c). 

e. [Repealed by the Arbitration Act, 1934, s. 21 (6), Sched. Ill : 27 Halsbxxry’s 
Statutes 37, 38.] 

f. The parties to the reference, and all persons claiming through them resi)ectively, 
shall, subject to any legal objection, submit to be examined by the arbitrators or 
umpire, on oath or affirmation, in relation to the matters in dispute, and shall, 
subject as aforesaid, produce before the arbitrators or umpire, all books, deeds, 
papers, accounts, writings, and documents within their possession or power respec- 
tively which may be required or called for, and do all other things which during the 
proceedings on the reference the arbitrators or umpire may require {d). 

g. The witnesses on the reference shall, if the arbitrators or umpire thinks fit, be 
examined on oath or affirmation {d). 

h. Tlie award to be made by the arbitrators or umpire shall be final and binding 
on the parties and the persons claiming under them respectively (e). 

i. The costs of the reference and award shall be in the discretion of the arbitrators 
or umpire, who may direct to and by whom and in what manner those costs or any 
part thereof shall he paid, and may tax or settle the amount of costs to be so paid 
or any part thereof, and may award costs to be paid as between solicitor and client (/). 

j. [The arbitrators or umpire shall have the same power as the court to order 
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specific performance of any contract other than a contract relating to land or any Schedules. 

interest in land (gr).] 

k. [The arbitrators or umpire may, if they think fit, make an interim award (gr).] 

THE SECOND SCHEDULE Qi), 

* * SK sie * * 

{a) This clause does not apply to arbitrations under the P. H. A., 1875, having regard 
to s. 180 (7), ante, p. 4463. It seems, however, applicable to arbitrations as to adjustments 
under s. 151 of the L. G. A., 1933, ante, p. 962, or the P. H. A., 1936, s. 303, ante, p. 635. 

(6) This clause was substituted for the original by the Arbitration Act, 1934, s. 5 (1) 

(27 Halsbury’s Statutes 30). 

(c) The words in italics were repealed by the Arbitration Act, 1934, s. 21 (4), Sched. Ill, 

(27 Halsbury’s Statutes 37, 38). See ibid., s. 6 (27 Halsbury’s Statutes 31). See also 
P. H. A., 1875, s. 180 (8), and the note thereto, ante, p. 4463. 

{d) These clauses slightly extend the powers conferred by P. H. A., 1875, s. 180 (12). 

This clause empowers the arbitrator to require discovery of documents and answers to 
interrogatories {Kursell v. Timber Operators and Contractors, [1923] 2 K. B. 202 ; 87 J. P. 

79 ; Digest Supp.). As to the application of Schedule I. (f) to an arbitration to which a 
minister of the Crown is a party, see Re La Societe les Affreteurs Reunis S The Shipping 
Controller, [1921] 3 K. B. 1 ; Digest Supp. As to the competence of an arbitrator as a 
witness before the umpire, see Bourgeois v. Weddell ds Co., [1924] 1 K. B. 539 ; 130 L. T. 

635 ; Digest Supp. 

(e) See similar provisions in P. H. A., 1875, s. 180 (15), ante, p. 4464. 

(/) This extends the powers given to the arbitrators by P. H. A., 1875, s. 180 (13), ante, 
p. 4464. Where an arbitrator in making his award deals with the costs of the award and 
his own personal costs, but does not mention the costs of the parties to the reference, the 
court wfil not presume that he has exercised his discretion to make no order as to costs, 
or to leave each side to pay their own costs, but will remit the award to the arbitrator to 
exercise his discretion in express terms {Re Becker, Shillan cfe Co. & Barry Brothers, [1921] 

1 K. B. 391 ; Digest Supp.). By Arbitration Act, 1934, s. 12 (27 Halsbury’s Statutes 33), 
the arbitrator or umpire jmust direct by whom the costs are to be paid. 

The amount of the costs must be stated in the award, otherwise the costs of the reference 
and award, including the arbitrator’s fees, are liable to taxation in the ordinary course 
{In re Rrebble and Robinson, [1892] 2 Q. B, 602 ; 57 J. P. 54 ; 2 Digest 424, 752). Where 
taxation is necessary the Taxing Master may reduce the fee charged for the award {Re 
Frank James <fc Sons, [1903] W. N. 99 ; 2 Digest 425, 769). The award must not be so 
stated as to exclude the right of the parties to challenge the amount of the fees charged 
by the arbitrator for his services, as by including them in a lump sum for costs {Re Gilbert 
and Wnght (1904), 68 J. P. 143 ; 20 T. L. R. 164 ; 2 Digest 424, 753). If the arbitrators 
are not to have power over the costs of the award they must be expressly excluded from 
the submission ifie Walker and Brown (1882), 9 Q. B. D. 434 ; 2 Digest 599, 2306), so also 
as to the costs of negotiating and preparing the submission {Re Autothreptic Steam Boiler 
Co. (1888), 21 Q. B. D. 182 ; 2 Digest 599, 2307). Where the parties have agreed that costs 
on the H^h Court scale shall be paid by the unsuccessftil party to an arbitration and such 
agreement is not communicated to the arbitrator who in ins award directs that each party 
shall pay his own costs an action to enforce the agreement will lie {Mansfield v. Robinson, 

[1928] 2 K. B. 353 ; 92 J. P. 126 ; Digest Supp.). Costs of a special case under s. 19, ante, 
p. 4792, fall under the provisions of this Schedule unless the court deals with them when the 
order for a special case is made {Re Knight and Tabernacle Permanent Building Society, 

[1892] 2 Q. B. 613 ; 57 J. P. 229 ; 2 Digest 459, 1056). The biU of a solicitor employed by 
the arbitrator in preparing the award may be taxed under s. 38 of the Solicitors Act, 1843 
(18 Halsbury’s Statutes 858), where the amount has been paid on taking up the award 
{Re Collyer-Bristow Co., [1901] 2 Bl, B. 839 ; 2 Digest 426, 770). See also generally as 
to taxation the judgment of Faswell, L.J.,- in Be Cannings, Ltd., and MidMeaex C. C., 

[1907] 1 K. B., at p. 57 ; 71 J. P. 46. Where a whole cause is referred to a special referee 
for trial, and the referee awards that one of the parties recover against the other the 
costs of the action, such costs include the costs of the reference {Patten v. West of England 
Iron, Timber, and Charcoal Co., [1894] 2 Q. B, 159 ; 58 J, P. 400 ; 2 Digest 597, 2290). 

As to reviewing taxation, see M^vem U. D. C. v. Malvern Link Gas Co. (1900), 83 L. T. 

326 ; 2 Digest 608, 2388. As to the recovery of arbitrators’ fees by action, see Llandrindod 
Wells Water Go. v. Hawksley (1904), 68 J. P. 242 ; 20 T. L. R. 241 ; 2 Digest 428, 787 ; 

Brown v. IMind&very Terra Cotta Co., Ltd. (1909), 25 T. L. R. 625 ; 2 Digest 427, 778. 

{g) This paragraph was added by the Arbitration Act, 1934, s. 7 (27 Halsbury’s Statutes 31). 

(h) This schedule of enactments repealed (itself repealed by the S. L. R. A., 1908 (18 
H^bury’s Statutes 1175), included Arbitration, 1698 ; Civil Procedure Act, 1833, 
ss. 30—41 1 the Common Law Procedure Act, 1854, ss. 3 — 17 (13 Halsbury’s Statute^ 

176-179) ; the Supreme Court of Judicature Act, 1873, ss. 56 (part), 57, 58, 59 ; the 
Supreme Court of Judicature Act, 1884, ss. 9 — 11. 



4796 The Public Bodies Coebubt Peactices Act, 1889. 

Section 1. 

THE PUBLIC BODIES COREUPT PRACTICES 
ACT, 1889. 

(52 & 53 ViCT. c. 69 (a).) 

An Ad for the more effedual Prevention and Punishment of Bribery and 
Corruption of and by Members, Officers, or Servants of Corporations, 
Councils, Boards, Commissions, or other Public Bodies, 

[30th August 1889.] 

Whereas it is expedient more effiectually to provide for the prevention and 
punishment of bribery and corruption of and by members, officers, or 
servants of corporations, councils, boards, commissions, and other public 
bodies : 

(a) This Act with the Prevention of Corruption Act, 1906, pout, p. 6027, and the 
Prevention of Corruption Act, 1916, post, p. 6164, are to be cited together as the 
Prevention of Corruption Acts, 1889 to 1916. 

Corruption 1 . — (1) Every person who shall by himself or by or in conjunction 

misdemeanor person, corruptly Solicit or receive, or agree to receive (a), 

* for himself, or for any other person, any gift, loan, fee, reward, or 
advantage (b) whatever as an inducement to, or reward for, or otherwise 
on account of any member, officer, or servant of a public body as in this 
Act dei&ned (b), doing or forbearing to do anything in respect of any 
matter or transaction whatsoever, actual or proposed, in which the said 
public body is concerned, shall be guilty of a misdemeanor (c), 

(a) This suh-section applies to the person bribed or corrupted ; the next deals with 
the person bribing. It was held not necessary on an indictment under this sub-section 
to prove that the accused was himself a member, officer, or servant of a public body 
as defined by the Act, the alleged offence being an attempt to obtain a sum of money 
for abstaining, or inducing other persons to abstain, from giving evidence on an 
application to the London County Council for a music and dancing licence (i?. v. 
Mwards (1895), 59 J. P. 88). 

(5) For the definition of advantage, public body, etc., see s. 7, post, p. 4799. 

(o) This misdemeanour may be tried on indictment at quarter sessions (s. 6, post, 
p. 4799). The penalty is prescribed by s. 2. 

Reference should also he made to the Prevention of Corruption Act, 1906, post, p, 6027, 
which provides for the punishment of corrupt transactions with agents,^ a term 
which includes persons serving xmder any corporation or any borough, county, or 
district council or any board of guardians. 

It should be mentioned that it is a misdemeanour at common law for a public 
officer, whether judicial or ministerial, to accept a bribe as an inducement to him to 
show favour or forbear to show disfavour to any person towards whom the impartial 
discharge of the officer’s duty demands that he should show no favour or that he should 
show disfavour. It is also a misdemeanour at common law for such an officer to 
conspire with others that he shall receive such a bribe (R. v. Whitaker, [1914] 3 
K. B. 1283 ; 79 J. P. 28 ; 32 Digest 136, 1002), 


(2) Every person (a) who shall by himself or by or in conjunction 
with any other person corruptly give, promise, or offer any gift, loan, 
fee, reward, or advantage (b) whatsoever to any person, whether for 
the benefit of that person or of another person, as an inducement to or 
reward for or otherwise on account of any member, officer, or servant 
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of any public body as in this Act defined (h), doing or forbearing to do 
anything in respect of any matter or transaction -whatsoever, actual or 
proposed, in which such public body as aforesaid is concerned, shall be 
guilty of a misdemeanor (c). 

(a) The word “ person ” includes a body of persons, such as a firm or joint stock 
company. See s. 7, post, p. 4799. 

(h) See the definition of advantage, public body, etc., in s. 7. 

(c) See note (c) to the preceding sub-section. 

2, Any person on conviction for offending as aforesaid shall, at the Penalty for 
discretion of the court before which he is convicted (a) — offences, 

(a) be liable to be imprisoned for any period not exceeding two years, 

with or without hard labour, or to pay a fine not exceeding 
five hundred pounds, or to both such imprisonment and such 
fine (6) ; and 

(b) in addition, be liable to be ordered to pay to such body (c), and 

in such manner as the court directs, the amount or value of 
any gift, loan, fee, or reward received by him or any part 
thereof ; and 

(c) be liable to be adjudged incapable of being elected or appointed 

to any public office (d) for seven years from the date of his 
conviction, and to forfeit any such office held by him at the 
time of his conviction ; and 

(d) in the event of a second conviction for a like offence he shall, in 

addition to the foregoing penalties, be liable to be adjudged to 
be for ever incapable of holding any public office (d), and to be 
incapable for seven years of being registered as an elector, or 
voting at an election either of members to serve in Parliament 
or of members of any public body, and the enactments for 
preventing the voting and registration of persons declared by 
reason of corrupt practices to be incapable of voting shall 
apply to a person adjudged in pursuance of this section to be 
incapable of voting (e ) ; and 

(e) if such person is an officer or servant in the employ of any puhlio 

body upon such conviction (/) he shall, at the discretion of 
the court, be liable to forfeit his right and claim to any com- 
pensation or pension to which he would otherwise have been 
entitled. 

(a) The court will be either the court of quarter sessions (see s, 6, post, p. 4799), or 
the assizes, or Central Criminal Court. The offence is not punishable summarily. 

(5) A person convicted on indictment for a mMemeanor under this Act shall, where 
the matter or transaction in relation to which the offence was committed was a contract 
or proposal for a contract with His Majesty or any government department or any 
public body, or a sub-contract to execute any work comprised in such a contract, be 
liable to penal servitude for a term not exceeding three years : provided that nothing in 
the section in recital shall prevent the infliction in addition to penal servitude of such 
punishment as under the above section may be inflicted in addition to imprisonment, 
or prevent the infliction in lieu of penal servitude of any pxmishment which may be 
inflicted under the section or under the Act of 1906, post, p. 6027, already mentioned 
in the note to the preamble. See the Prevention of Corruption Act, 1916, s. 1, post, 
p. 6164. 

(c) That is, the public body, as defined by s, 7, post, p. 4799, of which he is a 
member, an officer, or a servant. 
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Section 2. 
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(d) As to what is a public office, see s. 7, post, p. 4799. Reference might be made 
to the case of the ^yest Ham Guardians a7id Officials, where orders were made under 
clauses (c) and (d) of this section (71 J. P. N. 245). 

(e) By the Corrupt and Illegal Practices Prevention Act, 1883, s. 37, a^ite, p. 4692, 
every person who, in consequence of conviction, or of the report of an election court 
under that Act, or the Municipal Corporations Act, 1882, Part IV., ante, p. 4626, or 
under any other Act for the time being in force, relating to corrupt practices at an 
election for any public office, has become incapable of voring at any election, whether 
a parliamentary election or an election to any public office, is prohibited from voting 
at any such election, and his vote shall be void. By s. 39 of the Act the regis- 
tration officer {i.e., the clerk of the county council or town clerk) in every county 
and borough is required annually to make out a list of persons disqualified to ^'ote 
by reason of corrupt practices. By the Representation of the People Act, 1918, 
Sched. I., r. 8, post, p. 5179, he is required to publish such list. By the Municipal 
Elections (Corrupt and Illegal Practices) Act, 1884, s. 24, ante, p. 4682, the town 
clerk of every municipal borough is required annually, in July, to make out a list of 
persons disqualified by corrupt practices to vote at a municipal election in the 
borough, and to send a copy to the overseers of every parish in the borough, and 
the overseers must omit the names of the persons named therein from the burgess 
list. Overseers were abolished by the R. and V. A., 1925, s. 62, ante, p. 2222. Their 
duties in regard to the Electors’ Register are now transferred to the rating authoiity, 
who may be called upon by the registration officer to designate officers for the 
purpose of performing these duties (Overseers Order, 1927, S. R. and 0., 1927, 
No. 55, Art. 3). It seems to follow from the text that the lists prepared by clerks 
of the peace and town clerks under these enactments must include the names of all 
persons convicted under this Act. 

( / ) This consequence will apparently follow, whether the conviction is for a first or 
a subsequent conviction. 

3. — (1) Where an offence under this Act is also jpunishahle under any 
other enactment, or at common law, such offence may he prosecuted and 
punished either under this Ad, or under the other enactment, or at common 
law, hut so that no person shall he punished twice for the same offence. 

Repealed by the S. L. R. A., 1908 (18 Halsbuiy’s Statutes 1175). See the Liter- 
pretation Act, 1889, s. 33 ; 18 Halsbury’s Statutes 1004. 

It appears from Com. Dig. “ Officer (N.),” that all officers, whether such by the 
common law, or made pursunnt to statute, are punishable for corruption or oppressive 
proceedings, according to the nature and heinousness of the offence, either by indict- 
ment, attachment, action at the suit of the party injured, loss of their offices, etc. It 
is also stated that bribery of an officer is punishable at common law by fine and 
imiirisonment. It is unlikely, however, that any offence within the terms of this Act 
will be dealt with otherwise than as herein provided. 

See also the Prevention of Corruption Act, 1906, referred to in note (c) to s. 1, 
ante, p. 4796. 

(2) A person shall not be exempt from pimishment under this Act oy 
reason of the invalidity of the appointment or election of a person to a 
public ofiSce. 

In other words, the Act applies to the corrupt acts of members, officers, or servants 
who are such de facto, though the validity of their election or appointment may be 
open to question. 

4 . — (1) A prosecation for an offence under this Act shall not be 
instituted except by or with the consent of the Attorney- General. 

It is entirely in the discretion of the Attorney -General to grant or refuse his consent 
(see Ez parte. Hurter (1883), 47 J. P. 724 ; 15 Cox, C. C. 166 ; 32 Digest 202, 2520). 

(2) In this section the expression “ Attorney-General ” means the 
Attorney or Solicitor General for England, and as respects Scotland 
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means the Lord Advocate, and as respects Ireland, means the Attorney Section 4. 
or Solicitor General for Ireland. 


5 . The expenses of the prosecution of an offence against 
he defrayed in like majiner as in the case of a felony. 


this Act shall Expenses of 
prosecution. 


See now the Costs in Criminal Cases Act, 1908 (4 Halsbury’s Statutes 739), which 
repealed this section. 


6 . A court of general or quarter sessions shall in England have jurisdic- Jurisdiction 
tion to inquire of, hear, and determine an offence under this Act, quarter 

^ sessions. 

It seems doubtful whether any such provision was necessary to give jurisdiction to 
quarter sessions. The general rule with regard to indictable offences newly created by 
statute, is that quarter sessions have jurisdiction unless it is otherwise expressly pro- 
vided (Archbold’s Quarter Sessions, bth ed., p. 462 ; Com. Dig. Justices of Peace, 

B. (3) ; and see R, v. Coch (1815), 4 M. & S. 71 ; 15 Digest 724, 7837). It should be 
observed, however, that quarter sessions have no jurisdiction with regard to offences 
under the Act of 1906. See s. 2 (5) of that Act, ^ost, p. 5028. 


7* In this Act — Interpreta- 

The expression “ public body ” means any council of a county or i^ion. 
county of a city or town, any council of a municipal borough, also 
any board, commissioners, select vestry, or other body which has 
power to act under and for the purposes of any Act relating to 
local government, or the public health, or to poor law or otherwise 
to administer money raised by rates in pursuance of any public 
general Act, but does not include any public body as above defined . 
existing elsewhere than in the United Eongdom (a) : 

The expression “ public office ” means any office or employment of a 
person as a member, officer, or servant of such public body : 

The expression “ person includes a body of persons, corporate or 
unincorporate : 

The expression “ advantage ” includes any office or dignity, and any 
forbearance to demand any money or money’s worth or valuable 
thing, and includes any aid, vote, consent, or influence, or pretended 
aid, vote, consent, or influence, and also includes any promise or 
procurement of or agreement or endeavour to procure, or the 
holdmg out of any expectation of any gift, loan, fee, reward, or 
advantage, as before defined. 

(a) This definition includes all sanitary authorities, urban and rural. The Act o^ 

19i6, s. 4 (2), post j p. 5165, provides that the expression " public body ” shall include, in 
addition to the bodies mentioned in the above section, local and public authorities of all 
descriptions. 

8 . [Scotland.] 

9 . [Irela^id.] 

10. This Act may be cited as the Public Bodies Corrupt Practices short title. 
Act, 1889. 
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The Working Classes Dwellings Act, 1890. 


Section 1. 


THE WOEKING CLASSES DWELLINGS ACT, 1890. 

(53 & 54 VicT. c. 16.) 

An Act to facilitate Gifts of Land for Dwellings for the Working Classes in 
Populous Places. [25th July, 1890.] 

Exemption 1. Parts I. and II. of the Mortmain and Charitable Uses Act, 1888, . , . 

shall not apply to any assurance, by deed, or will, of land, or of personal 
^ ^ IsLud, for the purpose of providing dwellings for the 

c. 97, 8. 16, of ‘ working classes in any populous place (a). 

gifts for working ® J r r 

Provided as follows : 

(i) The quantity of land which may be assured by will under this section 

shall not exceed five acres ; and 

(ii) The deed or will containing the assurance must, within six months, 

in the case of a deed after the execution thereof, or in the case of 
a will after the probate thereof, be enrolled in the books of the 
Charity Commissioners, if the land is situate in England or 
Wales . . . 

Por the purposes of this Act, the expression “ populous place ” means 
the administrative county of London, any municipal borough, any urban 
sanitary district, and any other place having a dense population of an urban 
. character (b). 

(a) Words relating to Ireland only are omitted from this section. But for this provision 
land could not have been conveyed, nor could money to be laid out in land have been 
assured by deed or will for the purpose of working classes dwellings. The above Act 
creates an exception simila.r to those created under Part IH. of the Mortmain and Charitable 
Uses Act, 1888, ante, p. 4774; cf. also the Housing Act, 1936, s. 150, and the Town and 
Country Planning Act, 1932, ante, pp. 1745, 1879. But apparently this is not an Act 
with charity matters (Me Sutton, Lewis v. Button, [1901] 2 Ch. 640 ; 66 J. P. 39 ; 8 Digest 
274, m). 

(b) The expression “ populous place ” may include a part of a rural district which is 
thickly populated. 

Am>iication of 2. This Act shall extend to any assurance by deed made within twelve 
months before the passing of this Act by a person alive at that passing as 
if it had been made after the passing, except that the assurance shall be 
enrolled or registered as aforesaid within six months after the passing of 
this Act. 


Short title and 3. — (1) This Act may he cited as the Working Classes Dwellings Act, 

construction. 1890 . 

(2) Expressions used in this Act shall have the same meaning as in the 
5i <fc62'nct, Mortmain and Charitable Uses Act, 1888 (a). 

(a) See s. 10 of that Act, ante, p. 4775, which contains definitions of the terms “ assur- 
anoe,” “will,” and “land.” 


C.42. 
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Section 1. 

THE PUBLIC HEALTH ACTS AMENDMENT 
ACT, 1890. 

(53 & 64 ViOT. 0. 59.) 

An Act io amend the Public Health Acts. [18th August 1890.] 

PART I. 

Gbneeal. 

L This Act is divided into Parts as follows * 

Part I. — General. 

Part II. — Telegraph, etc. wires. 

Part III. — Sanitary and other provisions. 

Part IV. — ^Music and dancing. 

Part V. — Stock. 

2. — (1) This Act shall be construed as one with the Public Health Short title, 

Acts (a). constmotion 

(2) Part One of this Act shall extend to England and Wales and of Act. 
Ireland, exclusive of the administrative county of London. Parts Two, 

Three, Pour, and .Five shall extend to any district in which they are 
respectively adopted under the provisions of this Act (6), 

(3) This Act may be cited as the Public Health Acts Amendment 
Act, 1890, and this Act and the Public Health Acts may be cited together 
as the Public Health Acts (a). 

(a) There is no definition in this Act of the expression “ Public Health Acts ” so 
far as it relates to England and Wales. There is, however, a definition in the Short 
Titles Act, 1896 (18 Halsbury's Statutes 1021), ^nd see the list in the P. H. (Buildings 
in Streets) Act, 1888, s. 1, anUi p. 4777. 

As to the effect of the provision that the Act shall he construed as one with earlier 
Acts, see Bead v. Joarmon (1890), 25 Q. B. D., ^&r Colbbidgb, C.J., at p. 304 ; 

Charing Gross Electricity Snpjply Co. v. Hydraulic Power Go., [1914] 3 K. B. jper 
Lord SuMiTBB, at p. 782 ; 78 J. P. at p. 308 ; 42 Digest 666, 769 ; B. v. Essex JJ., Ex 
parte Barking Town U. D. G., [1916] 2 K. B. 406 ; 80 J. P. 345 ; Hart v. Hudson 
Brothers, Lid., [1928] 2 K. B. 629 ; 92 J. P. 170. 

(b) The adoption of these parts of the Act is provided for by the next section. 

Sections 39, 40 and 43, post, pp. 4814, 4815, 4817, are applied to county councils by 
the L. G. A., 1929, Sch^. I., Vol. V. and 10 Halsbury^s Statutes 975, and functions 
under those sections can only be exercised in relation to “ county roads *’ by the 
councils of districts, in which they are in force, with the consent of the county council. 

3. The foUowing provisions shall have effect with, regard to the Adoption of 
adoption of the Parts of this Act, which are adoptive, by local 
authorities : 

(1) An urban authority may adopt all or any of such Parts (a). 

(2) . . . (b). 

(a) Notice that the whole of a Part must be adopted so far as it is applicable. 

Partioular sections cannot be adopted to the exclusion of the others. If, however, 
a rural council desire to obtain the powers of one or more sections of Part HI. with- 
out putting into operation other provisions contained in that Part, or require the 
additional powers for part of their district only, they can apply to the Minister of 
Health for an order under s. 5, post, p. 4803. By such an order a rural council may 
also obtain powers under sections comprised in other parts of the Act, but all powers 
ordinarily appropriate to rural districts have now been generally applied (see post). 


Division of 
Act into 
Parts. 
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Note to Where at the time of the formation of part of a rural district into an urban district 
Section 3, certain of the adoptive Acts were in force in the rural district, a question arose as to 

whether the Acts would continue to be in operation in the newly formed district. The 

L. Gr. B. disclaimed authority to determine the question, but stated that it appeared to 
them to be desirable that fresh proceedings for the adoption of the Acts should be 
taken in each case. This is now generally provided for in the order for the formation 
of the district. 

(6) Sub-s. (2) was repealed by the Pood and Drugs Act, 1938, Sched. IV., ante 
p. 1455. 

(3) The adoption shall be by a resolution passed at a meeting (a) 

of the local authority ; and one calendar naonth at least before 
such meeting special notice of the meeting and of the intention 
to propose such resolution shall be given to every member of 
the authority, and the notice shall be deemed to have been duly 
given to a member of it, if it is either — 

(a) Given in the mode in which notices to attend meetings of the 

authority are usually given ; or 

(b) Where there is no such mode, then signed by the clerk of the 

authority, and delivered to the member or left at his usual 
or last known place of abode in England, or forwarded by 
post in a prepaid letter, addressed to the member at his 
usual or last known place of abode in England (6). 

{a) The meeting need not be a special meeting ; the resolution may be passed at an 
ordinary meeting so long as the special notice is given as provided by the text. See 
form of resolution in the Encyclopaedia of Forms and Precedents, Yol. XIL, p. 313. 

(6) Cf, L. G. A., 1933, s. 286, and notes thereto, ante, p. 1168. For a form of 
notice, see the Encyclopaedia of Forms and Precedents, Vol. XII., at p. 313. 

(4) Such resolution shall be published by advertisement in some oj^e 

or more newspapers circulating within the district of the 
authority and by causing notice thereof to he affixed to the 
principal doors of every church and chapel in the place to 
which notices are usually fixed (a), and otherwise in such 
manner as the authority think sufficient for giving notice 
thereof to all persons interested, and shall come into operation 
at such time not less than one month (6) after the first publica- 
tion of the advertisement of the resolution as the authority may 
by the resolution fix (b), and upon its coming into operation 
such Parts of the Act as are adopted shall extend to that 
district- 

(a) For a form of notice see the Encyclopaedia of Forms and Precedents, Vol, XU., 
p. 314. As to the fixing of the notices on the church and chapel doors, see infra. 

It is not.quite clear that the notices need to be fixed to the doors of Nonconformist 
chapels. The L. G. B. has expressed the view that only Church of England chapels 
are referred to in this section, and it has been held under Parish Notices Act, 1837, 
s. 2 (6 Halsbuiy’s Statutes 122), which requires notices of vestry meetings to be 
ajBSxed “ on or near the door of all the churches and chapels within such parish or 
place,” that such notices need not be affixed to churches or chapels other than those 
of the Church of England (Ormerod v. Chadwick (1847), 16 M. & W. 367 ; 11 J. P. 
138 ; 19 Digest 252, S62 ; B. v. Warhlington Overseers (1854), 18 J. P. 647 ; 18 Jur. 
494 ; 38 Digest 578, JJS/ ; B. v. Whipp (1843), 4 Q. B. 141 ; 7 J. P. 656 ; 38 Digest 
584, IJ7S ; Edwards and Mann v. Hatton (1866), L. K. 1 A. & E. 21 ; 30 J. P. 211 ; 
B. V. Wcdferslan, [1893] 2 Q. B. 451 ; 58 J. P. 133 ; 38 Digest 593, 1238). Compare 
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the provisions in Parliamentary Voters’ Registration Act, 1843, s. 23, where there is Note to 
express mention of chapels not belonging to the Established Church. Section 3. 

(b) The L. G. B. expressed the view that where the resolution does not fix a 

definite date on which it shall come into operation the validity of the resolution is very 
doubtful, and in such cases they have suggested that proceedings for adoption shall be 
begun afresh. The Board did not consider that the date when the resolution for the 
adoption is to come into force can be fixed by a resolution of the council passed at a 
later meeting. 

The expression “ one month ” means “ one calendar month ” (see the Interpretation 
Act, 1889, s. 3 ; 18 Halsbury’s Statutes 993). In a ease where a resolution was 
fixed to come into operation at a time equivalent to four weeks from its first adver- 
tisement, the L. G. B. expressed the opinion that proceedings should be commenced 
a.fi:esh. 

(5) A copy of the resolution shall be sent — 

(a) Where any Part of the Act is adopted, to the Local Government 

Board ; 

(b) Where Part Two is adopted, to the Board of Trade ; 

(c) Where Part Pour is adopted, to a Secretary of State. 

In any case a copy must be sent to the L. G. B., now the Minister of Health. When 
Part n. is adopted a copy must also be sent to the Minister of Transport, who has 
succeeded the Bd. of T. under Part II. (Telegraph, etc., wires). And for a similar 
reason, when Part IV. is adopted, a copy must also be sent to the Secretary of State. 

(6) A copy of the advertisement shall be conclusive evidence of the 

resolution having been passed, unless the contrary be shown ; 
and no objection to the effect of the resolution, on the ground 
that notice of the intention to propose the same was not duly 
given, or on the ground that the resolution was not sufficiently 
published, shall be made after three months from the date of 
the first publication of the advertisement. 

4. [jExpenses of local authority,] [Repealed by the L. G, A. 1933, 
s, 307, Sched. XI., Ft. IV., ante, pp. 1194, 1284.] 

5* The Local Government Board may declare that any of the pro- 
visions contained in any Part of this Act which are not in force in any Government 
rural sanitary district (a) shall be in force in that district, or any part Board to 
thereof, and may invest a rural sanitary authority with any of 
powers, rights, duties, capacities, liabilities, and obligations which an provisions to 
urban authority may acquire by adoption of any Part of this Act, in 
like manner, and subject to the same provisions as they are e;nabled to 
invest rural sanitary authorities with the powers of urban sanitary 
authorities under the provisions of section two hundred and sevmty-six 
of the Public Health Act, 1875, and in such case the date of the declara- 
tion of the Local Government Board under this section shall be sub- 
stituted for the date of the adoption of this Act or any Part thereof (6). 

(a) The provisions of this Act, which are not in force in, and which cannot be 
adopted in, a rural district, are those contained in Parts II., IV., and V., and those 
sections and parts of sections in Part HI. which were not mentioned in the former 
s. 50 (now repealed ; 13 Halsbury’s Statutes 842). 

(b) See s. 276 of the P, EL A., 1875, ante, p. 4502, and notes thereto. 

The eftect of this section, as incorporated by the text, is to enable a rural sanitary 
authority (now rural district council), or ratepayers whose assessmenrs are equal to 
one-tenth of the rateable value of the district or contributorv place, to apply to the 
L. G. B., now the Minister of Health, for an Order investing the rural authority with 
powers under the Act. The Order must be published in the London Gazette. 
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Under the L. G. A., 1894, s. 25, $ost, p. 4906, application may also be made by a 
parish council or county council (for urban powers to be coiiferred upon a rural 
district council). 

The practice of the Minister of Health in regard to applications for powers under 
the present Act for rural parishes is explained in many cases in the notes to the 
various sections. 

A difficulty occurs in many cases in the matter of the incidence of expenses. The 
M. of H. has frequently inserted a provision in Orders under s. 276 of the Act of 1875, 
antey p. 4502, declaring the expenses to be incurred thereunder to be chargeable as 
special expenses. Such a provision cannot, however, be made in the case of Orders 
under s. 5 of the present Act, having in view the provisions of the latter part of s. 4 
of the Act, except where an order is in force under s. 190 (3) of the L. G. A., 1933, 
ante, p. 1017. 

See also note {a) to s. 3, ante, p. 4801. 

6 . Offences under this Act may be prosecuted, and penalties, for- 
feitures, costs, and expenses recovered in like manner and subject to 
the same provisions as offences which may be prosecuted and penalties, 
forfeitures, costs, and expenses which may be recovered in a summary 
manner under the Public Health Acts. 

Offences under byelaws made under this Act may also be similarly prosecuted. 
See the P. H. A. Amendment A., 1907, s. 6, post, p. 5038. 

The provisions of the P. H. A., 1875, as to the prosecution of offences and the 
recovery of penalties, etc., are contained in Part VII. of that Act, ante, p. 4481. The 
procedure is that prescribed by the Summary Jurisdiction Acts before a court of 
summary jurisdiction being a petty sessional court (s. 251). Proceedings must be 
taken within the period of sis months after the matter of information or complaint 
arose (Summary Jurisdiction Act, 1884 ; 11 Halsbury’s Statutes 355, repealii^ and 
substituting for s. 252 the corresponding provisions of the Summary Jurisdiction 
Acts). The proceedings can be taken only by the local authority, or a party 
aggrieved, or a person having the written consent of the Attorney-General (s. 253). 
The penalties are to be paid to the local authority, but if there is an informer he is 
to receive one-half (s. 254). A justice may act though he is a member of the local 
authority (s. 258). The local authority may appear by their clerk or any member 
or officer generally or specially authorised (s. 259). Demands below £50 may be 
recovered in the county court (s. 261). The proceedings are not to be quashed on 
certiorari (s. 262). 


7. — (1) Any person aggrieved — 

(a) By any order, judgment, determination, or requirement of a local 

authority under this Act ; 

(b) By the withholding of any order, certificate, licence, consent, or 

•approval, which may be made, granted, or given by a local 
authority under this Act ; 

(c) By any conviction or order of a court of summary jurisdiction 

under any provision of this Act ; 

may appeal in manner provided by the Summary Jurisdiction Acts to a 
court of quarter sessions. 

The expression “ this Act ” means not merely this Act, but includes the Public 
Health Acts, with which this Act is to be read as one. See s. 2, ante, p. 4801 (J2. v. 
Essex JJ., Ex parte Barking U, D. C,, [1916] 2 K. B. 406 ; $0 J. P. 345 ; 38 Digest 
224, 557, It is arguable that an appeal would therefore lie to quarter sessions 
against a requirement, etc., of a local authority under the P. H. A., 1875 {e.g., under 
s. 160, ante, p. 4388) ; c/. Pearce v. Maidenhead Corporation, [1£K)7] 2 K. B. 96 ; 
71 J. P. 230 ; 26 Digest 545, 2432 ; see also Hart v. Hudson Bros., Ltd,, [1928] 
2 H. B. 629 ; 92 J. P. 170 ; 44 Digest 133, 26. In view of the proviso contained in 
snb-s. (2) of this section, however, it would appear to be more appropriate to base such 
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a right of appeal upon s. 7 of the P. H. A. Amendment A., 1907, post, p. 5039, and B. r. Note to 
Recorder of Belfast, cited in the notes thereto. Section 7. 

This general provision is subject to the qualification contained in the next sub- 

section. The cases in which an appeal will lie under this provision are indicated in the 
notes to the several sections. The existence of a right of appeal against the order, etc., 
of a local authority will not affect the duty of that authority to hear judicially the 
application for such order. As to this duty, see B. v. London C, G,, [1918] 1 K. B, 

68 ; 36 Digest 250, 32. 

The provisions of the Summary Jurisdiction Acts as to appeals to quarter sessions 
are contained in Summary Jurisdiction Act, 1879, s. 31, set out in the notes to s. 301 
of the P. H. A., 1936, ante, p. 627. In cases where a right of appeal to quarter 
sessions already existed under earlier Acts, a question may arise whether the pro- 
cedure prescribed under those Acts is repealed by the substitution of the procedure 
under the Summary Jurisdiction Acts. See Edehten v. Londcm C. C7., [1918] 1 K. B. 

81 ; 81 J- P. 294 ; 33 Digest 315, 326. 

A regulation was made under s. 4 of the London Hackney Carriages Act, 1850 
(19 Halsbury’s Statutes 143), which does not provide any penalty for breach of a 
regulation so made. The London Hackney Carriage Act, 1853, provides by s. 19 
(op. cii. 149) that for every offence against the provisions of that Act, for which no 
special penalty is appointed, the offender shall be liable to a penalty of 40s., and by 
s. 21 (op. cit. 150) that the Act is to be construed as one with the London Hackney 
Carriages Acts, 1843, 1850 (op. cit. 125, 142). It was held, that the effect of ss. 19 
and 21 was to create one code of law for the regulation of hackney carriages ; that 
s. 21 was a general penalty section which would apply to a breach of any provision 
of the three Acts which was not specifically provided for elsewhere ; and that a 
breach of a regulation made under an Act was a breach of the Act itself (Willingale 
V. Nmris, [1909] 1 K. B. 57 ; 72 J. P. 495 ; 42 Digest 780, 2105). 

JxL Hornsey Corporation v. Kershaw (1909), 73 J. P. 335 ; 41 Digest 39, 283, a 
court of quarter sessions held that a local authority could appeal where justices 
refused an order for payment of expenses incurred by the authority in repairing an 
alleged “ single private drain ” (under the former s. 19, now repealed ; 13 Halsbury’s 
Statutes 831). 

(2) This section shall not apply in cases ■where there is an appeal to 
the Local Government Board under section two hundred and sixty-eight 
of the Public Health Act, 1875. 

See s. 268 of the P. H. A., 1875, and the notes thereto, ante, p. 4495. For the L. G. B. 
must now he read the Mini&ter of Health. 

It is not clear whether this sub-section bars an appeal to quarter sessions against an 
order of justices by a defendant who might at an earlier stage have appealed under 
B. 268 to the L. G. B. against the “ decision ” of the authority ; but semlle it does. If 
so, it is still less clear whether in such a case it bars an appeal by the authority, 'j'he 
point does not seem to have been raised in Hornsey Corporation v, Kershaw, supra. 


8 . Any information, complaint, warrant, or summons made or issued More than 
for the purposes of this Act, or of the Public Health Acts, may contain 
in the body thereof or in a schedule thereto several sums. on^esummons. 


It is difficult to suggest what is the object of this provision, or what its effect is. 

The general rule is that an information or complaint must be confined to one offence 
or matter of complaint (see Summary Jurisdiction Act, 1848, s. IQ ; 11 Halsbury’s 
Statutes 277). Under the above provision one complaint and summons may be 
used for the recovery of several sums. It would appear to have no appKcation to 
the case of penalties. 

9, All the provisions with respect to byelaws contained in sections Byoiaws. 
one hundred and eighty-two to one hundred and eighty-six of the Public 
Health Act, 1875, and any enactment amending or extending those 
sections, shall apply to all byelaws from time to time made by a local 
authority under the powers of this Act, except byelaws made under Part 
Two of this Act. 


Tfc TT 


j\r 
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Of the sections mentioned, only ss. 183 and 184, ante, pp. 4467 — 8, have not been 
repealed, and they also have been repealed except so far as may be material for the 
purposes of any unrepealed enactment of the P. H. A.’s or Acts directed to be con- 
strued therewith. Eeference generally should be made to Pt. XII. of the L. Gr. A., 
1933, ante, p. 1093. 

Byelaws made under ss. 40 and 44 of this Act, post, pp. 4815, 4818, must be confirmed 
by the L. G. B., now the Minister of Health, under s. 184 of the P. H. A., 1875 ; 
byelaws under Part II. must be confirmed by the Minister of Transport, as successor 
to the Board of Trade (see s. 13, post, p. 4807). 

10 . — (1) All powers given to a local authority under this Act shall 
be deemed to be in addition to and not in derogation of any other 
powers conferred upon such local authority by any Act of Parliament, 
law, or custom, and such other powers may be exercised in the same 
manner as if this Act had not been passed. 

See the P. H. A., 1875, s. 341, ante, p. 4522, and c/. P.H. A., 1936, s. 328, ante, 
p. 673. Notwithstanding this provision, the Act itself creates certain exceptions to 
it. Thus, where s. 34, post, p. 4811, is in force, the Towns Improvement Clauses Act, 
1847, s. 80, ante, p. 4209, is repealed. But the Act does not repeal or supersede 
local Acts. 

(2) Nothing in this Act shall exempt any person from any penalty 
to which he would have been liable if this Act had not been passed, 
provided that no person shall be liable to pay, except in the case of a 
daily penalty, more than one penalty in respect of the same offence. 

The expression daily penalty is defined in s. 11 (3), post, p. 4807. 

11 . — (1) [Repealed by the P. H, A., 1936, jSohed, III,, PL II,, ante, 
■ p. 729]. 

(2) A street or part of a street which has been asphalted or paved 
with wood, tar paving, or artificial stone, or other improved paving of 
any kind shall be deemed to have been paved within the meaning of any 
provision of the Public Health Acts. 

Provided that a street shall not be deemed to be paved to the satisfac- 
tion of an urban authority unless it is paved with such kind as well as 
with such quality of paving as the local authority shall consider 
suitable for the street. 

The fiirst part of this sub-section appears to have been intended to meet a dictum 
of Jessel, M.B., who, in Att,-Gm. v. Bidder (1881), 47 J. P. 263 ; 26 Digest 374, 
996, said that a road paved with wood was not “ paved ” within the meaning of 
s. 152 of the P. H. A., 1875, ante, p. 4423. See further as to this case the notes to 
s. 41, post, p. 4815. 

The second part of the suh-section is an amendment of ss. 150, 152 of the P. H. A., 
1876. Section 150 of that Act, ante, p. 4388, provides that when a street, not being a 
highway repairable by the inhabitants at large, is not {inter alia) paved to the satis- 
faction of the urban authority, notice may be served on the owners of property 
fronting the street to pave it, and in their default the urban authority may pave the 
street, and recover the expenses from the owners. The effect of this sub-section is that 
an authority may require the road to he asphalted or paved with wood, etc., and that 
though properly paved in one way, it shall not be deemed to be paved to the satis- 
faction of the authority unless they also consider the kind of paving suitable for the 
street. Section 152, ante, p. 4423, provides that when a street is {inter alia) paved to 
the satisfaction of an urban authority, they may declare it to be a highway repairable 
by the inhabitants at large, and by s. 82 of the P. H. A., 1925, Vol. V., post, they may be 
compelled to make such a declaration. Having regard to the text, they have now a 



General. 


4807 


discretion as to the kind of paving which they deem suitable for the street. See the Note to 
notes to s. 41, post, p, 4815. Section 11* 

See further on this subject the Private Street Works Act, 1892, post, p. 4848. 

(3) In this Act, if not inconsistent with the context (a ) — 

The expression local authority ” means an urban sanitary authority 
or a rural sanitary authority, as the case may be, under the Public 
Health Acts, and the expressions “ urban authority and “ rural 
authority ” mean respectively an urban sanitary authority and a 
rural sanitary authority under those Acts (b). 

The expressions “ urban sanitary district ’’ and “ rural sanitary 
district ” mean respectively an urban sanitary district and a rural 
sanitary district under the Public Health Acts (&). 

The expression ‘‘ sanitary convenience ” includes urinals, water- 
closets, earth-closets, privies, ashpits, and any similar convenience (c). 

The expression “ daily penalty ” means a penalty for each day on 
which any offence is continued after conviction therefor (d). 

The expressions “surveyor,’’ “ lands,” “premises,” “owner,” “street,” 

“ house,” “ drain,” “ sewer ” have respectively the same meaning as 
in the Public Health Acts (c). 

(a) See as to these words the cases mentioned in notes to the P. H. A., 1936, s. 343, 
ante, p. 686. In a case in the House of Lords, Lord Selborne said : “An inter- 
pretation clause of this kind is not meant to prevent the word receiving its ordinary, 
popular, and natural sense, whenever that would be properly applicable ; but to 
enable the word, as used in the Act, when there is nothing in the context or the 
subject-matter to the contrary, to be applied to some things to which it would not 
ordinarily be applicable ” {Bobinson v. Barton-Eccles L, B. (1883), 8 App. Cas. 798 ; 

48 J. P. 276 ,• 26 Digest 269, 86). 

(&) These expressions are defined in the P. H. A., 1875, s. 6 (13 Halsbury’s Statutes 
628). See, however, the notes, ante, pp. 736, 765, and Part H. of the L. G. A., 1894, 
post, p. 4904. 

(c) The expression “ sanitary convenience ” is a convenient one, including as it does 
a number of things which are generally grouped together in the P. H. A., 1875, ante, 
p. 4331* See, for example, ss. 43 et seq, of the P. H. A., 1936, ante, pp. 137 et seq. 

The word “ ashpit has now an extended meaning. 

(d) This definition obviates a difficulty which was often felt where a daily penalty 
is imposed for every day an offence continued, the question being in such cases 
whether the daily penalty is incurred before as well as after conviction ; the matter 
is, of course, academic so far as regards the modem P. H. A. 

(e) In the P. H. A., 1875, s. 4, all these expressions are defined : see the notes to that 
section, ante, p. 4331. It is not clear that the definitions were necessary regard being 
had to the provision in s. 2 (1), ante, p. 4801, that this Act is to be read as one with the 
Public Health Acts. 

12 . [Ajp^lication to Ireland^] 


PART II. 

Telegraph, etc. Wires (a). 

13 . — (1) An urban authority may from time to time make, alter, and Byelaws for 
repeal byelaws {b) for prevention of danger or obstruction to the public 
from posts, wires, tubes, or any other apparatus stretched or placed from^ 
above, over, along, or across any street (c) (whether before or after the telegraph 
adoption of this Part of this Act) (d) for the purpose of any telegraph, ^ 
telephone, lighting, railway signalling, or other purpose (e). 
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Note to (a) This Part of the Act may be adopted by an urban authority. It cannot be 

Section IS, adopted by a rural council, but it is open to such a council to apply to the Minister 

of Health for an order under s. 5, ante, p. 4803, declaring it to be operative in their 

district or in some part thereof. Instances will presumably be rare in which the 
powers are required in rural districts and the views of the Minister of Transport will 
probably be required in such a case. See also notes to ss. 3 and 5, ante, pp. 4801, 4803. 
When this Part is adopted by an urban authority in manner provided by s. 3, the 
resolution must be forwarded to the Ministry of Health, and to the Ministry of 
Transport, as provided by s. 3 (5), ante, p. 4803. 

Where s. 25 of the P. H. A., 1925, Vol. V., jpost, applies, this Part of this Act will 
cease to have effect in the district. But any byelaws made under this Part will 
remain in force until revoked by a resolution of the local authority (s. 25 (4)). 

Power to make byelaws for the regulation of certain wireless aerials is given by s. 26 
of the P. H. A., 1925, Vol. V., ^ost, in districts where that section has been adopted, 
and those byelaws require confirmation by the M. of H. 

(5) The provisions of the Public Health Acts do not apply to these byelaws (see 
s. 9, ante, p. 4805). 

The byelaws made under this section are only for the prevention of danger or 
obstruction to the public. The observance of them will not necessarily make it lawful 
to erect wires for the purposes above mentioned. The byelaws will not in any way 
enable the promoters of any undertaking to erect wires upon or over private property 
where that cannot otherwise be legally done. 

(c) For the definition of “ street,” see s, 11 (3), and notes thereto, ante, p. 4807. 
Apart from this section or s. 25 of the P. H. A., 1925, Vol. V., jiost, a local authority 
have no power to prevent the suspension of overhead wires above a street unless the 
wires interfere with its ordinary user as a street : see cases on pp. 4378 — 9, ante, and 
Lery v. National Tde^hone Co. (1897), Times, Dec. 18th (wires above private house). 

For disputes as to the laying or erection of telephone wires by tbe Postnmster- 
General or his licensees (mainly as to whether the lines should be overhead or under- 
ground), see WandswcTth District Board v. P. M. G. (1884), 4 Ry, and Can. Tr. Cas. 
301 ; ^ Digest 892, 39 ; P. M. G. v Corporation of Loindon (1898), 62 J. P, 390 ; 
78 L T. 120 ; 42 Digest 892, 36 ; P. M. G. v. Corporation of Glasgow (1900), 10 Ry. 
and Can. Tr. Cas. 238 ; 42 Digest 892, 36 ; P. M. G. v. Corporation of EdMurgh 
(1897), 10 Rv. and Can, Tr. Cas. 247 ; Tunbridge Wells Corporation v. National 
Telephone (1900), 64 J. P. 756 ; 83 L. T. 525 ; 42 Digest 893, 43 ; In re P. M. G. 
and Watford U. D. C. (1908), 72 J. P. 184 ; 52 Sol Jo, 302 ; 42 Digest 892, U; 
l7i re P. M. G. and Woohvich Borough Council (1908), 72 J. P. 186 ; 6 L. G. R. 509 ; 
42 Digest 893, 42 ; Re P. M. G. and Tottenham U. D. C. (1910), 74 J. P. 434 ; 8 
L. G. R. 791 ; 42 Digest 893, 46 ; Croydon Corporation v. P. M. G. (1910), 74 J. P. 
424 ; 8 L. G. R. 1005 : 42 Digest 893, 45 ; P. M. G. v. Herulon U. D. G., [19141 

1 K. B, 564 ; 78 J. P. 145 ; 42 Digest 888, 19 ; Dublin C. G. v. P. M. G., [1914] 

2 I. R. 208 ; P. M. G. v. Hutchings, [1916] 1 K. B. 774 ; 80 J. P. 246 ; 42 Digest 
892, 38, and county court oases at 77 J. P. N. 412, 605. Cf. the Telegraph (Arbitra- 
tion) Act, 1909 (19 Halsbury’s Statutes 295). 

As to wires above recreation grounds, see the Telegraph (Construction) Act, 1908, 
s. 3 (op. cit 293). 

(d) The byelaws will apply to wires already erected as well as to those erected after 
the adoption of this Part of the Act ; see, however, suh-s. (6), post, p. 4809. 

(e) See the partial exemption of apparatus belonging to a railway or canal company 
in sub-s, (7), post, p. 4809. 

The byelaws will not apply to ^post office wires, or electric lighting wires erected 
under tbe Electric Lighting Acts (see s. 15, post, p. 4810, and the notes thereto), 

(2) By such byelaws provisions may be made for the inspection and 
examination by the urban authority of any such posts, wires, tubes, 
or other apparatus, and for the prohibition of any such posts, wires, 
tubes, or other apparatus being or continuing to be stretched or placed 
as aforesaid in such manner as to be dangerous or to cause obstruction 
to the public. 
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(8) Offenders against such byelaws shall be liable to such penalties as Section 13. 
may be thereby prescribed not exceeding five pounds for each offence, 
and a daily penalty not exceeding forty shiUings, and the court in 
addition to awarding any penalty may order the removal of any post, 
wire, tube, or other apparatus stretched or placed in contravention of 
any such byelaw made under this section. 

The byelaws must themselves prescribe the penalties. For the definition of a daily 
penaltj^ see s. 11 (3), ante^ p. 4807. The proceedings will be under the Summary 
Jurisdiction Acts, and an appeal against a conviction or order will lie to quarter 
sessions under s. 7 (1), ante, p, 4804. 

(4) Byelaws made under this section and any alteration or repeal of 
any such byelaw shall not take effect unless and until they have been 
submitted to and confirmed by the Board of Trade, which Board is 
hereby empowered to allow or disallow or to modify or amend the same 
as it may think proper. 

The powers of the Board of Trade have been transferrel to the Minister of Traus^iort 
The form of byelaws generally approved by the Minister under this section will 
be found in Shiress Will’s Law relating to Electric Lighting and Energy. One 
of the chief causes of danger is the liability of the wires to be blown down or broken 
by snow ; these byelaws provide for such a cause of danger. 

(5) Eeasonable notice of the intended submission for confirmation of 
any such byelaw, alteration, or repeal shall be given by the urban 
authority by advertisement in one or more local newspapers circulating 
in the district to which such byelaws relate, and by circular letter to 
any company or person owning or leasing any post, wire, tube, or other 
apparatus to which any byelaw is intended to apply, and such company 
or person shall be entitled to appear before the Board of Trade and object 
to the confirmation, alteration, or repeal of any byelaw, and all costs 
incurred by any parties in reference to the application for or objection 
to the confirmation, alteration, or repeal of any such byelaw shall be in 
the discretion of the Board of Trade. 

See note to sub-s. (4), supra. 

The circular letter must be sent to all owners or lessees of existing posts, wires, etc., 
other than those mentioned in s. 15, post, p. 4810. Such owners and lessees wil I send in thei r 
objections, if any, and may appear before the Minister of Transport in support of them. 

(6) The Board of Trade may exempt from the operation of any such 
byelaw, alteration, or repeal, for such period as they think proper, not 
exceeding five years from the confirmation thereof, any post, wire, 
tube, or other appaiatus which shall have been stretched or placed, in 
the case of a new byelaw, before the confirmation thereof, and in the case 
of the alteration or repeal of a byelaw, in accordance with such byelaw. 

See note to sub-s. (4), supra. 

Unless such exemption is made, the byelaws will extend to existing wires as well as 
to those to be erect^ after the adoption of this Part of the Act. 

(7) Nothing in such byelaws shall extend to or include any apparatus 
belonging to any railway or canal company, or used by them in 
connection with their business, and which now is or hereafter shall 
be fixed or placed by any such company across, over, or along any 
railway or the towing-path of any canal, provided such apparatus do 
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not project or be not stretched or placed beyond such railway or 
towing-path over any street, or be not stretched or placed over any 
street crossing over such railway other than streets crossing any railway 
on the level. 

When a railway crosses above a street, the byelaws will not apply to wires on such 
railway so long as the>e do not project beyond the property of the company. Where 
the street is carried over the railway, the byelaws will not apply to railway wires 
unless these are carried above the street. When a street crosses a railway on the 
level, the byelaws will not apply to the railway wires even if they do cross the street. 

14 . — (1) If any post, wire, tube, or other apparatus so exempted as 
aforesaid (a) is during the period of such exemption in the opinion of the 
surveyor of the urban authority in such a state or position that immediate 
danger to any person is to be apprehended (6), he may give information 
to any justice, who may thereupon summon the owner or lessee thereof 
or other person interested therein forthwith to appear before a court of 
summary jurisdiction, 

{a) The exemptions here referred to are those mentioned in sub-ss. (6), (7), of the 
preceding section. 

(&) This does not necessarily mean when danger is apprehended to a particular 
person. This section -will apply if immediate danger is apprehended to any person 
passing along a street. 

(2) The court may thereupon — 

(a) Make an order requiring such owner, lessee, or other person, 

or all or any of them, to remove or remedy the source of 
danger ; or 

(b) Make an order authorising the surveyor to do so at the expense 

of such owner, lessee, or other person, or of all or any of 
them ; or 

(c) Make such other order as may appear to the court under aU the 

circumstances of the case to he necessary and proper. 

An appeal against such an order will lie to quarter sessions under s. 7, ante, p. 4804. 

The expense incurred under clause (h) will apparently be recoverable summarily 
(see s. 6, ante, p. 4804). 

15 . —(1) Nothing contained in this Part of this Act shall — 

(a) Extend to any post, wire, tube, or other apparatus or property of 

the Postmaster-General : 

(b) Extend to any works of any undertakers within the meaning of 

the Electric Lighting Acts, 1882 to 1888, to which the provisions 
of those Acts apply. 

The Electric Lighting Acts, 1882-1919, which are set out in this Volume, contain 
important restrictions with regard to the erection of overhead wires : see s. 14 of the 
Act of 1882, ante, p. 4662, s. 4 of the Act of 1888, ante, p. 4702, and ss. 21 and 22 of 
the Act of 1919, post, pp. 5255 — 6, and the regulations made under these Acts. 

The Electricity (Supply) Act, 1919, s. 21, provides that where the consent of the 
Minister of Transport is obtained to the placing of any electrical line above ground 
in any case, the consent of the local authority shall not be required, but the Minister 
of Transport before giving his consent sball give the local authority an opportunity 
of being heard. See the section in extmso, post, p. 6256. See also ss. 18 and 44 of 
the Electricity (Supply) Act, 1926, Vol. V. and 7 Halsbury’s Statutes 806, 818. 

(2) Nothing contained in this Part of this Act shall limit or interfere 
with the working of any mines or minerals lying imder or adjacent to 



Telegraph, etc. Wires. 4811 

any streei along or across which anyposts, wires, tubes, or other apparatus Section 15. 

shall be stretched or placed, nor shall the owner, lessee, or occupier of 

those mines or minerals be liable for any damage which may be occasioned 
by the working thereof in the ordinary course to such posts, wires, tubes, 
or apparatus. 

As to the right of an owner to work minerals under a street vested in the urban 
authority, see s. 27 of the Highways and Locomotives (Amendment) Act, 1878, ante, 
p. 4611, The object of the above provision appears to be to prevent the owners of 
posts, wires, etc., erected in compliance with the byelaws from acquiring any right 
thereby against the owner of mines or minerals under the street in or over which 
the posts, wires, etc., are placed. It may be doubted whether the provision was 
required. 


PART III. 


Sanitary and other Provisions (a). 


Ss. 16—33, 36, ,47— 50 and 52 (13 Halsbury’s Statutes 830—837, 838, 842, 845) 
have been repealed ; and all the remaining sections in this Part of the Act, except 
ss. 37, 41 and 51, post, pp. 4813, 4815, 4819, have been applied to rural councils by 
Order of the M. of H. (R. D. C.’s (Urban Powers) Order, 1931, ante, p. 3267). 

(a) This part of the Act may be adopted^in its entirety by an urban authority. It 
could only be adopted by a rural authority to the extent mentioned in the former 
s. 50 (now repealed), but so far as unrepealed it has now been generally applied to 
them by Order (see supra). See also note {a) to s. 3, ante, p. 4801. 


34 — (1) Every person intending to build or take down any building Hoards to be 
or to alter or repair the outward part of any building in any street or set up during 
court (a), shaU- 

(a) before beginning the same, unless the urban authority otherwise etc. 

consent in writing, cause close-boarded hoards or fences to the 
satisfaction of the urban authority to be put up in order to 
separate the bmlding from the street or court ; 

(b) if the urban authority so require, make a convenient covered 

platform and handrail to serve as a footway for passengers 
outside of such hoard or fence ; 

(c) continue such hoard or fence with such platform and handrail as 

aforesaid standing and in good condition to the satisfaction of 
the urban authority during such time as they may require : 

(d) if required by the urban authority, cause the same to be sufficiently 

lighted during the night ; 

(e) remove the same when required by the urban authority (6). 


This section was applied to rural districts by the R, B. C.’s (Urban Powers) Order* 
1931, see ante, p. 3267, made under s. 5, ante, p. 4803. 

(a) For the definition of “ street,” see ante, p. 4336. The term “street” includes 
“ court ” if it h^s the meaning assigned to it in the interpretation olatise. The use of 
the latter expression seems to imply that the word “ street ” is here used in its ordinary 
popular sense of a road with houses on one or both sides. 

(h) When the provisions of this section are adopted they are to be in substitution 
(see sub-s. (3), infra) for those of the Towns Improvement Clauses Act, 1847, s. 80, 
anie, p. 4209, wMoh is incorporated with the P. H. A., 1875, by ibid,, s. 160, ante, 
p. 44^. The Act of 1847, s. 80, is set out, ante, p. 4209. See cases in notes thereto. 
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Note to 
Section 34. 


As to repair 
of cellars 
under streets. 


The Public Health Acts Amehdmeisit Act, 1890. 

See also the P. H. A. Amendment A,, 1907, s. 32, •post, p. 5052, as to the erection of 
hoards. 

As to the applicability of this section to schools, c/. Higgs and Eill^ Ltd, y. 
Btejpney Borough Gouncil^ p. 194, ante, 

(2) Every person who fails to comply with any of the provisions of 
this section shall be liable to a penalty not exceeding five pounds and to 
a daily penalty not exceeding forty shillings. 

As to the recovery of these penalties, see s. 6, ante, p. 4804. Appeal agains 
conviction lies to quarter sessions under s. 7, ante, p. 4804. For the definition of a 
“ daily penalty,” see s. 11 (3), ayite, p. 4807. 

(3) Where this Part of this Act is adopted the eightieth section of 
the Towns Improvement Clauses Act, 1847, shall be repealed, and this 
section shall be deemed to be substituted therefor. 

The Towns Improvement Clauses Act, 1847, s. 80, is set out, ante, p. 4209. 

35. — (1) All vaults, arches, and cellars under any street (a), and all 
openings into such vaults, arches, or cellars in the surface of any street, 
and all cellar-heads, gratings, lights, and coal-holes in the surface of any 
street, and all landings, flags, or stones of the path or street supporting 
the same respectively, shall be kept in good condition and repair by the 
owners or occupiers of the same, or of the houses or buildings to which 
the same respectively belong (h). 

This section has been put in force in rural districts by the R. D. C.’s (Urban 
Powers) Order, 1931 (S. R. & 0., 1931, No. 580), but the exercise of powers there- 
under is subject to the consent of the county council. 

{a) For the definition of “ street,” see ante, p. 4336. 

(h) This provision was entirely new. By s. 73 of the Towns Improvement Clauses 
Act, 1847, ante, p. 4206, as amended by the P. H. A., 1875, s. 160, ante, p. 4443, when 
any opening is made in any pavement or footpath within the limits of the special 
Act, as an entrance into any vault or cellar, a door or covering shall be made by 
the occupier or owner of such vault or cellar, of iron or such other materials and in 
such manner as the commissioners direct, and such door or covering shall from time 
to time be kept in good repair by the occupier of such vault or cellar ; and if such 
occupier do not within a reasonable time make such door or covering, or if he make 
any such door or covering contrary to the directions of the commissioners, or if he 
do not keep the same when properly made in good repair, he shall for every such 
offence be liable to a penalty not exceeding five pounds. 

In the metropolis, though owners are required by the Metropolis Management 
Act, 1855, s. 102 (11 Halsbury’s Statutes 909), to keep in repair arches, vaults, and 
cellars under any street, it was held that the vestry, as highway surveyors, were 
bound to repair the pavement over vaults or cellars (Hamilton v. 8t, George, Hanover 
Square (1873), L. R. 9 Q. B. 42 ; 38 J. P. 405 ; 26 Digest 375, 1004 ; and cf, Laing 
V. Pauli and Williamsons, [1912] S. C. 196). Under the provision in the text the 
owners or occupiers will be liable to repair not only the vaults or cellars and the 
cellar-heads, gratings, etc., but also the landings, flags, or stones supporting such 
cellar-heads, etc. 

As to the liability of an owner of premises for the negligence of a contractor in 
regard to the use of a cellar flap, see Wilson v Hodgson^s Kingston Brewery Co., 
Ltd, (1915), 80 J, P. 39 ; 26 Digest 418, 1368. 

(2) Where any default is made in complying with the provisions of 
this section, the urban authority may, after twenty-four hours’ notice in 
that behalf (a), cause anything in respect of which such default is made 
to be repaired or put into good condition, and the expenses of so doing 
shall be paid to the urban authority by such owner or occupier 
respectively, or in default may be recovered in a summary manner (b). 
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(a) This notice should be authenticated by the signature of the clerk or surveyor Note to 
(see the P. H. A., 1875, s. 266, ante^ p. 4494). Section 35. 

(Jb) As to the recovery of these expenses, see s. 6, ante^ p. 4804. As to appeal, see 

s. 7, ante^ p. 4804. 

★ * * * ♦ 

37* — (1) Whenever large numbers of persons are likely to assemble Safety of 
on the occasion of any show, entertainment, public procession, open-air 
meeting, or other like occasion, every roof of a building, and every or used on 
platform, balcony, or other structure or part thereof let or used or piibiic 
intended to be let or used for the purpose of affording sitting or standing 
accommodation for a number of persons, shall be safely constructed or 
secured to the satisfaction of the surveyor of the urban authority. 

This section, not being mentioned in s. 50 (13 Halsbury’s Statutes 842), can only 
be put in force in a rural district by an Order of tbe Minister of Health under s. 5, 
ante, p. 4803. It is one of the two unrepealed sections in this part of the Act which 
have not been generally so applied. 

The section applies to permanent as well as to temporary structures let or used for 
the accommodation of persons witnessing the show, etc. It will apply apparently to 
stands on racecourses. 

It seems to he implied that a previous e.xpression of satisfaction by the surveyor is 
not necessary, but it will be prudent in every case to obtain it. 

A man who causes a building to be erected for viewing a public exhibition, and 
admits persons on payment of money to a seat in tbe building, impliedly undertakes 
that due care has been e.xercised in the erection, and that the building is reasonably fit 
for the purpose ; and it is immaterial whether the money is to be appropriated to his 
own use or not {Francis v. Cochrell (1870), L. R. 5 Q. B. 501 ; 34 Digest 166, 1296). 

The principle of this decision was explained and applied in MacUnan v. 8egar, [1917] 

2 K. B. 325 ; 36 Digest 123, 817, and in Brannigen v, Harrington (1921), 37 T. L. R. 

349 ; 36 Digest 43, m 

(2) Any person who uses or allows to be used, in contravention of 
this section, any roof of a building, platform, balcony, or structure not 
so safely constructed on secured, or who neglects to comply with the 
provisions of this section in respect thereof, shall be liable to a penalty 
not exceeding fifty pounds. 

It d »e3 not appe\r what are “ the provisions of this section in respect thereof.” This 
clause seems to be unnecessary, as the mere u«5er of a roof, etc., which is not safely 
constructed or secured to the satisfaction of the surveyor, renders the person using it 
liable to the penalty. 

As to the recovery of the penalty, see s. 6, ante, p. 4804. Appeal against conviction 
lies to quarter sessions under s. 7, ante, p. 4804. 

38. An urban authority may make byelaws for the prevention of Byelaws for 
danger from whirligigs and swings when such whirhgigs and swings are 
driven by steam power, and from the use of firearms in shooting ranges 

and galleries. whirligigs, 

shooting 

This section was applied generally to rural districts by the Rural District Councils galleries, etc. 
(Urban Powers) Order, 1931 of the Minister of Health under s. 5, ante, p. 4803. In 
rural districts it may also be possible to deal with steam roundabouts under s. 70 of 
the Highway Act, 1835 (9 Halsbury’s Statutes 85) ; see 41 Sol. J. 754. 

As to the making, etc., of these byelaws, see s. 9, ante, p, 4805. A town council 
could also formerly deal with these same matters by byelaws under the Municipal 
Corporations Act, 1882, s. 23 (10 Halsbury’s Statutes 684) : see Teale v. Harris 
(1896), 60 J. P. 744 ; 38 Digest 159, 67. See also as to byelaws under local Acts, 
S<yM&nd’On-Sea Corporation v. Davis (1900), 16 T. L. R. 167. 

Tbe byelaws as to buildings will not apply to erections of the kind mentioned in 
the section : see HaU v. Smallpi&oe, and other cases cited therewith on pp. 198, 690, 
ante^ but see now the P. H. A., 1936, s. 344, ante, p. 717, also there referred to. 
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Note to 
Section 38. 


Refuges, etc. 
in streets. 


The Public Health Acts Amendment Act, 1890. 

A local authority made under the Public Health (Ireland) Act, a byelaw that no 
person should cause or suffer any whirligig or swing to be set in motion or driven on 
any land immediately adjoining or abutting upon any street or road within the district 
urjless such whirligig or swing was placed at a distance of not less than twenty yards 
from any road or street, and separated from any street or road by a wall not less than 
fourteen inches in thichness and carried up to a height of not less than four feet above 
the level of the street or road. It was held that the byelaw was unreasonable and 
void, inasmuch as it required a structure of a permanent character involving large 
expense to provide against a temporary danger, which could as effectively be provided 
against by a temporary structure {^Enniscorthy V. B, 0. v. Field, [1904] 2 1. R. 518). 

39. An urban authority may from time to time place, maintain, 
.alter, and remove in any street (a), being a highway repairable by the 
inhabitants at large (6), such raised paving or places of refuge, with such 
pillars, rails, or other fences, either permanent or temporary, as they 
may think fit. for the purpose of protecting passengers and traffic, either 
along the street or on the footways, from injury, danger, or annoyance, 
or for the purpose of making the crossing of any street less dangerous 
to passengers (c). 

This section was applied generally to rural districts by the R. D. C.’s (Urban 
Powers) Order, 1931, ante, p. 3267, made by the Ministry of Health under s. 5, ante, 
p. 4803. The exercise of powers thereunder is, however, in the case of rural districts 
made subject to the consent of the county council. 

The section and ss. 40 and 42, post, are by Sched. I. of the L. Gr. A., 1929, Vol. V. 
and 10 Halsbury’s Statutes 975, applied to county councils in respect of all streets 
in rural districts and in respect of “ county roads ” (as defined by L. Gr. A., 1929, 
s. 29 (1), Vol. V. and 10 Halsbury’s Statutes 903) in urban districts. Rural district 
councils, if the sections have been put in force in their district by an Order, can 
function under the sections only with the consent of the county council (s. 30 (3), 
Vol. V. and 10 Halsbury’s Statutes 904), and this consent will also be necessary 
before the council of an urban district which has adopted the sections can function 
under the sections in relation to a “ county road ” (s. 31 (5), Vol. V. and 10 Halsbury’s 
Statutes 906). 

Purther powers as to refuges and subways are conferred by the Road Traffic 
Act, 1930, s. 55 (Vol. V. and 23 Halsbury’s Statutes 652). 

Functions under this section are not exercisable by a district council by reason of 
any delegation under L. G. A., 1929, s. 35, Vol. V. and 10 Halsbury’s Statutes 910, 
since the section is not included in either I. or Pt. III. of Sched. I., Vol. V. and 
10 Halsbury’s Statutes 975, 977. See note to s. 36, Vol. V. and 10 Halsbury’s 
Statutes 911. The functions may, however, be delegated under s. 274 of L. G. A., 
1933, ante, p. 1154. 

(а) See the definition of “ street,” a7Ue, p. 4336. 

(б) On these words, see note (c) under the T. & C. P. A., 1932, s. 25, ante, p. 1947, 
and note (c) xmder P. H. A., 1876, s. 150, ante, p. 4393. In determi^g whether a 
place is a highway repairable by the inhabitants at large, regard should first be had 
to the time when dedication took place. Where there was dedication and user 
before 1836, when the Highway Act, 1835 (9 Halsbury’s Statutes 50), came into 
operation, the road or place became ipso facto repairable by the parish, Le., the 
inhabitants at large, "^ere, on the other hand, the dedication took place after 
1836, no such liability is imposed on the parish unless the formalities prescribed by 
Highway Act, 1835, s. 23 (9 Halshury’s Statutes 59), have been observed, or unless 
the road has come into existence in one or other of the modes mentioned at p* 1948, 
ante. See per BlaoKbtxeh, J., in i?. v. Duhinfidd {Inhabitants) (1863), 4 B* & S. 
158 ; 27 J. P. 805 ; 26 Digest 362, 87S ; Eyre v. New Forest Highway Board (1892), 
56 J. P. 517 ; 26 Digest 260, 5 ; Leigh U. G, v. King, [1901] 1 K. B. 747 ; 66 J. P. 
243 ; 26 Digest 363, 882; Att-Qen. v. Watf<yrd B. D. G., [1912] 1 Gh.417; 76 J. P, 
74 ; 26 Digest 285, 192, and the other cases and statutes referred to at p. 1947, mte. 
Where there has been a dedication since 1836 without such formalities there is, 
except as to a highway which has come into existence in one of the modes mentioned 
at p. 1948, ante, no one liable to repair: see B, v. Wilson (1852), 18 Q. B. 348; 16 
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J. P. 567 ; 26 Digest 363, 880 ; Roberts v. Huvi (1850), 15 Q. B. 17 ; 14 J. P. 226 ; Note to 
26 Digest 362, 879 ; Fawcett v. York arid North Midland Bail, Co. (1851), 16 Q. B. Section 39* 

610 ; 38 Digest 310, 331 ; Guhitt v. Maxse (1873), L. R. 8 C. P. 704 ; mh nom. 

Maxse v. Cid)itt, 37 J. P. 808 ; 26 Digest 282, 181. 

(c) The P. H. A., 1875, s. 149, p. 4375, enables an urban authority to place 
and keep in repair fences and posts for the safety of foot passengers, but does not 
contemplate the appropriation of part of the street for a refuge. The Road Traffic 
Act, 1930, s. 55 (Vol. V. and 23 Halsbury’s Statutes 652), contains more specific 
provisions as to refuges and shelters. 

As to the liability of a local authority for negligence in omitting to maintain a 
danger lamp on a refuge, see Baldcch v. Westminster City GowrhcU (1918), 83 J. P. 

98 ; 88 L. J. K. B. 502 ; 26 Digest 392, 1190. It should be observed, however, 
that this case was decided with reference to the Metropolis, where the obligation of 
a local authority to light the street differs from that arising under the P. H. A., 

1875, s. 161, ante, p. 4445. The decision may, however, be of general application on 
the ground that if a local authority choose to provide a refuge they must take care 
that it does not create a danger if left without Light. Cf. Sheppard v. Qlossop Corpora- 
iion, [1921] 3 K. B. 132 ; 85 J. P. 205 ; 26 Digest 393, 1197, where it was held that 
the P. H. A., 1875, ante, p, 4445, conferred on authorities a discretion but imposed 
on them no duty to light streets ; that having begun they are not bound to continue 
to light a street ; and that if they do nothing to make the street dangerous, they 
are under no obligation, by lighting or otherwise, to give warning of danger. 

40. — (1) An urban authority may from time to time provide, main- Cabmen’s 
tain, and remove in or near any street in their district suitable erections shelters, 
for the use, convenience, and shelter of drivers of hackney carriages, 

and such other persons as the urban authority may permit to use the 
same. 

This section has been applied generally to rural districts by the R. D. C.’s (Urban 
Powers) Order, 1931, ante, p. 3267, made by the Minister of Health under s. 5, ante, 
p. 4803, but the exercise of powers thereunder is made subject to the consent of the 
county council. It is applied to county councils by Sched. I., L. O. A., 1929, VoL V., 
and 10 Halsbury’s Statutes 975, in relation to all streets in a rural district and to 
“ county roads ” as defined by s. 29 (1), L. G. A., 1929, Vol. V. and 10 Halsbury’s 
Statutes 903, in urban districts. 

As to the effect of that Act upon the exercise of functions under the section in the 
text by urban district councils in relation to “ county roads ” and by rural district 
councils, see the note to s. 39, ante, p. 4814. 

For the definition of a “ street,” see ante, p. 4336. 

There is nothing in the older Public Health Acts on this subject. Except under 
tbe power hereby conferred, a cabmen’s shelter placed in a highway would be a 
nuisance, as being an obstruction of the public way. 

For the definition of a “ hackney carriage,” see Town Police Clauses Act, 1847, 
s. 38, and Town Police Clauses Act, 1889, s. 4, ante, pp. 4237, 4786 ; BicTc^n v. 

Birch (1889), 24 Q. B. D. 172 ; 54 J. P. 406 ; 39 Digest 240, 146 ; Hawkins v. 

Edwards, [1901] 2 K. B. 169 ; 65 J. P. 423 ; 42 Digest 862, 143. 

(2) The urban authority may from time to time make regulations for 
prescribing the terms and conditions and the fees (if any) to be charged 
for the use of such places of shelter, and may make byelaws for regulating 
the conduct of persons using the same. 

Regulations are made under tbe P. H. A., 1875, s. 188, ante, p. 4468 ; they require 
no confirmation. As to the making, etc,, of byelaws, see s. 9, ante, p. 4805. 

41 . Where this Part of this Act is adopted, section one hundred and Adoption 
fifty-two of the Public Health Act, 1875, shall be repealed, and 
following provisions shall be substituted in lieu thereof : 

(1) Whenever all or any of the works mentioned in section one 
hundred and fifty of the Public Health Act, 1875, have been 
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executed in a street or part of a street under that section by an 
urban authority, and the urban authority are of opinion that 
such street or part of a street ought to become a highway 
repairable by the inhabitants at large, they may by notice to 
be fixed up in such street or part of a street declare the whole 
of such street or part of a street to be a highway repairable by 
the inhabitants at large, and thereupon such street or part of a 
street as defined in the notice shall become a highway repairable 
by the inhabitants at large. 

See form of notice in the Encyclopaedia of Forms and Precedents, Vol. XII., p. 583. 
In districts where the Private Street Works Act, 1892, has been adopted, the section 
will not be in force : see ss. 19,, 25, post, pp. 4866, 4869. 

In Att.-Ge%. v. Bidder (1881), 47 J. P. 263 ; 26 Digest 374, 996, it was held that 
s. 152, ante, p. 4423, was not a complement to s. 150, ante, p. 4388 ; that in order 
that an urban authority might declare a street not repairable by the inhabitants at 
large to be a highway, so that it might become so repairable, it was necessary that 
all the works specified in s. 152 should, at the time of declaration, have been executed 
upon the street to the satisfaction of the authority ; that the authority had not 
under s. 152 any discretion as to which of the works therein mentioned they should 
require to be executed; that their discretion was limited to their being satisfied 
with the efficiency of each description of work when done ; sewhle, also kerbing a 
road did not answer the requirement of the section that the road must be flagged, 
this term meaning paved with fiagged stones ; and wooden paving did not come 
within the meaning of any of the requirements of this section. See now as to this 
last dictum, s. 11 (2), ante, p. 4806. 

This decision frequently prevented an authority from adopting a street, and the 
provision in the text was intended to obviate such difficulty. If this Part of the 
Act is adopted, and any of the works mentioned in s. 150 (i.e., sewering, levelling, 
paving, metalling, flagging, channelling, making good, and lighting) have been done 
hy the authority under that section, they may declare the street a highway, though 
some of these works n)ay not have been done. The section does not, however, seem 
to deal with the case of owners voluntarily or upon notice from the authority carrying 
out the works required. 

Where the P. H. A. Amendment A., 1907, s. 19, post, p. 5045, has been applied to 
a district, and the local authority have in pursuance of the provisions of sub-s. (4) 
been required to proceed under s. 150, they must declare a street to be a highway 
repairable, etc., as soon as the necessary works have been completed. 

Section 82 of the P. H. A., 1925, Vol. V., post, enables the majority of the frontagers 
upon a street which has been made up under s. 150 of the P. H. A., 1875, since 
September 8th, 1925, to compel the urban authority to take over the street. 

The Private Street Works Act, 1892, post, p. 4848, is now apphed to all rural 
districts by its application to county councils as the highway authority in such 
districts by Sehed I. of the L. G. A., 1929, Vol. V. and 10 Halsbury’s Statutes 975. 
Any powers formerlj^ exercisable by rural district councils under s. 150 of the 
P. H. A., 1875, have been determined by L. G. A., 1929, s. 30 (3), Vol. V. and 10 
Halsbury’s Statutes 904. 

(2) Provided that no such street shall become a highway so repair- 
able if .within one month after such notice has been put up the 
owner or the majority in number or value of owners of such 
street by notice in writing to the urban authority object 
thereto, and in ascertaining such majority joint owners shall 
be reckoned as one owner. 

This sub-section corresponds with the concluding paragraph of the P. H. A-, 1875, 
s. 152, ante, p.4423 , vrith the substitution of owners for proprietors. In Steward v. 
Metropolitan Electric Tramways, Ltd. (Oct. 23rd, 24th, 25th, 1907), Wakbington, J., 
held that the “ owners ” referred to are the owners of the soil of the street and not 
the fmntagers (in a case where the latter do not also own the street itself). See form 
of notice of objection in the Encyclopsedia of Forms and Precedents, Vol. XU., p. 584. 
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42. Any urban authority may from time to time authorise the Section 42. 

erection in any street or public place within their district of any statue 

or monument, and may maintain the same, and any statue or monument 

erected within their district before the adoption of this Part of this Act, 
and may remove any statue or monument the erection of which has been 
authorised by them. 

This section is not applied to county councils by the L. G. A., 1929, Vol. V. and 
10 Halsbury’s Statutes 883, but since they became the highway authority in respect 
of all streets in rural districts and of “ county roads ” in urban districts, their consent 
must be obtained to the erection of a statue or monument in a “ county road ” 
vested in them in addition to the authorisation by the district council required by 
this section. 

This section has been applied generally to rural districts by the R. D. C.’s (Urban 
Powers) -Order, 1931, ante, p. 3267, made by the Idinister of Health under s. 5, ante, 
p. 4803, but powers thereunder may only be exercised with the consent of the county 
council. It has been found to be particularly useful for the purpose of enabling 
rural district councils to authorise the erection of war memorials on highways. 

Hitherto it had been more than doubtful whether any statue or monument could 
lawfully be set up in a public highway. The urban authority are surveyors of high- 
ways under the P. H, A., 1875, s. 144, ante, p. 4350, but neither that section nor 
s. 149, ante, p. 4375, empowered them to put any permanent structui*e in a highway, 
thereby obstructing the public right of passage. In Hildreth v. Adanison (1860), 

8 C. B. (n. s.) 587 ; 25 J. P. 645 ; 26 Digest 306, 375, the question was raised, but 
not decided, Avhether a public fountain might lawfully be erected in a highway. 

Power to erect or consent to the erection of publio drinking fountains in streets is given 
bys. 14 of theP.H. A., 1925, Vol. V.,2J05^, which may be adopted by any local authority. 

As to the maintenance, etc., of war memorials, see the War Memorials (Local 
Authorities’ Powers) Act, 1923, Vol, V. and 10 HaLsbury’s Statutes 875. 

43. Any urban authority may, if they see fit, cause trees to be planted Trees in 
in any highway repairable by the inhabitants at large within their 
district, and may erect guards or fences for the protection of the same, 
provided that this power shall not be exercised nor shall any trees 

so planted be continued so as to hinder the reasonable use of the highway 
by the public or any person entitled to use the same, or so as to become 
a nuisance or injurious to any adjacent owner or occupier. 

This section has been applied generally to rural districts by the R. D. C.’s (Urban 
Powers) Order, 1931, ante, p. 3267, made by the Minister of Health under s. 5, ante, 
p. 4803, but powders thereunder may only be exercised with the consent of the county 
council. It is applied to county councils by Sched. I., L. G. A., 1929, Vol. V. and 
10 Halsbury’s Statutes 975, in relation to coimty roads ” as defined by s. 29 (1), 

L. G. A., 1929, Vol. V. and 10 Halsbury’s Statutes 903, in urban and rural districts. 

As to the effect of that Act upon the exercise of functions under the section in the 
text by urban and rural district councils in relation to “ county roads,” see the note 
to s. 39, arde, p. 4814. 

Apart from the provisions of this section an urban authority had no power to 
erect trees in a publio highway. But now by the Roads Improvement Act, 1925, 
s. 1, Vol, V., post, the Minister of Transport, county councils, and highway authorities 
are empower^ to plant trees or shrubs in and lay out grass margins to highways 
madntainahle hy him or them and to do anything expedient for the maintenance or 
protection of such trees, shrubs, and grass margins. The corporation of Lewes were 
convicted at the Sussex Assizes of causing a nuisance to the highway by planting 
trees therein ((1886), Times, March 9th). Even now under the above provisions the 
power to plant trees is not absolute ; regard must be had to the public right of pas- 
sage, and to the comfort and convenience of owners and occupiers. If these matters 
are not duly regarded it is probable that an indictment would lie as formerly. It has 
been held that an urban authority who under this section causes trees to be planted 
in a highway and erects guar<ls for the protection of the same, has a duty to take 
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Note to reasonable steps to protect the public from accidents arising therefrom in any 
Section 43. abnormal or exceptional circumstances that may occur {Morrison v. Sheffield Gorpora- 
tion, [1917] 2 K. B. 866 ; 81 J. P. 277 ; 26 Digest 445, 1623). 

The adjacent owner may, if the branches overhang his land, cut them off, without 
notice to the authority, so far as they overhang his land, provided he does not go 
off his own land to do so {Lemmon v. Welh, [1895] A. C. 1 ; 59 J. P. 564 ; 36 Digest 
205, 472). See also Smith v. Giddy, [1904] 2 K. B. 448, and Simmons v. Sawders 
(1914), 137 L. T. Jo. 39 (county court). As to roots undermining a neighbour’s wall, 
see Middleton v. Humphries (1913), 47 I. L. T. 160 ; 2 Digest 65, A, and Butler v. 
Standard Telephones and Galles, Ltd., McCarthy v. Same-, [1940] 1 K. B. 399 ; [1940] 
1 All E. R. 121 ; Digest Supp. 

The urban authority are not liable as highway authority to an action for damages 
at the suit of a person injured by a branch overhanging a highway which the authority 
have neglected to cause to be lopped so as to prevent injury and danger to persons 
lawfully using the highway, for such neglect is a mere non-feasance {Tregellas v. 
London G. G. (1897), 14 T. L. R. 55 ; 26 Digest 403, 1264). And where the route of 
an omnibus lies along a road lined by trees, which by permission of the owner the 
omnibus company have taken reasonable care to cut, an accident caused to an out- 
side passenger by an overhanging branch does not render the company liable, if 
there is no evidence that the driver was driving too near the trees, or that he had 
any reason to suspect that they were overhanging {Trirder v. G. W. Ry. (1919), 
35 T. L. R. 291 ; Digest Supp.), but see Radley v. London Passenger Transport Board, 
[1942] 1 AU E. R. 433 ; 106 J. P. 164. 

The Minister of Health is willing to entertain applications from uiban authorities 
for sanction to loans for the provision of trees and the necessary guards. The usual 
term for repayment is ten years. 

44 . — (1) An urban authority may on such days as they think fit 
(not exceeding twelve days in any one year, nor four consecutive days 
on any one occasion) close to the public any park or pleasure ground 
provided by them or any part thereof, and may grant the use of the 
same, either gratuitously or for payment, to any public charity or 
institution, or for any agricultural, horticultural, or other show, or any 
other public purpose, or may use the same for any such show or pur- 
pose ; and the admission to the said park or pleasure ground, or such 
part thereof, on the days when the same shall be so closed to the pubhe 
may be either with or without payment, as directed by the urban autho- 
rity, or, with the consent of the urban authority, by the society or 
persons to whom the use of the park or pleasure ground, or such part 
thereof, may be granted : Provided that no such park or pleasure ground 
shall be closed on any Sunday or public holiday. 

See s. 164 of the P. H. A., 1875, ante, p. 4461, and the notes thereto, and ss. 76 and 
77 of the P. H. A. Amendment A., 1907, post, p. 6055. The last-mentioned sections 
will, however, only apply to districts where they have been pnt in force by Order of 
the L. G. B. or the Minister of Health, though the first has now been generally 
applied to rural districts. See also s. 56 of the P. H. A., 1925, Yol. Y., post, which 
applies to all districts in which ss. 76 and 77 of the P. H. A. Amendment A., 1907, 
are in force, and may be applied to any other district by an order of the Minister. 

This section has now been generally applied to rural districts by the R. D. C.’s 
(Urban Powers) Order, 1931, ante, p. 3267, made by the Minister of Health under 
s. 5, arUe, p. 4803. The powers must, of course, he combined with those of s. 164 
of the P. H. A., 1875, which are now also generally applied to rural districts (see 
rnite, p. 4451). In rural districts, however, the parish councils have similar powers 
for the provision and maintenance of recreation grounds, so that it. is not often 
necessary for the rural district council to act. See s. 8 (1) (b) and (d) of the L. G. A., 
1894, post, p. 4896. 

The fact that charges may be made for the use of the park or pleasure ground 
under this section does not apparently make it rateable {Manchester Corporatkm v. 
Ghorlton Union (1899), 15 T. L. R. 327 ; 36 Digest 247, 13 ; lAverpool Gorvoralion 


Parks and 

pleasure 

grounds. 



Sanitaey and other Provisions. 

V. TF est Derby Assessment Committee^ [1908] 2 K. B. 647 ; 72 J. P. 397 ; 36 Digest 
248, 20 ; but see North Riding of Yorkshire County Valiuttion Committee v. Eedcar 
Corporation, [1942] 2 All E. E.. 589. 

(2) An urban authority may either themselves provide and let for 
hire, or may license any person to let for hire, any pleasure boats on any 
lake or piece of water in any such park or pleasure ground, and may 
make byelaws for regulating the numbering and naming of such boats, 
the number of persons to be carried therein, the boathouses and mooring 
places for the same, and for fixing rates of hire and the qualifications of 
boatmen, and for securing their good and orderly conduct while in charge 
of any boat. 

This prov'ision applies only when there is a lake or water in a public park or 
pleasure ground provided by the authority. They cannot provide bo its, etc. for use 
on the sea or a river, though they may license the owners and boatmen of boats and 
vessels under the P. H. A., 1875, s. 172, ante, p. 4460. Boats provided under this 
section need not apparently be registered under the Merchant Shipping Act, 1894 
(18 Halsbury’s Statutes 162) : see Southport {Mayor, etc. of) v. Morriss, [1893] 

1 Q. B. 359 ; 57 J. P. 231 ; 41 Digest 672, 5035. 

As to the making, etc. of the byelaws, see s. 9, ante, p. 4805. 

45 . The powers of an urban authority under section one hundred qq ^ 
and sixty-four of the Public Health Act, 1875, to contribute to the c. 55 , s. lel’ 
support of public walks or pleasure grounds, shall include a power to 
contribute towards the cost of the laying out, planting, or improvement 

of any lands provided by any person which have been permanently set 
apart as pubUc walks or pleasure grounds, and which, whether in the 
district of the urban authority or not, are so situated as to be con- 
veniently used by the inhabitants of the district, and shall also include 
a power to contribute towards the purchase by any person of lands so 
situate and to be so set apart as aforesaid. 

This section has been applied generally in rural districts by the R. D. C.’s (Urban 
Powers) Order, 1931, ante, p. 3267, made by the Minister of Health under s. 5, ante, 
p. 4803. 

See the P. H. A., 1875, ?. 164, ante, p. 4451, and the notes thereto, and the last 
section. 

The word “ person ” includes a body corporate (P, H. A., 1875, s. 4, ante, p. 4884), and 
the text, j3p.erefore, enables an authority to contribute towards the purchase, laying out, 
and support of public walks, etc., provided by an adjoining authority, 

46 . Section one hundred and sixty-five of the Public Health Act, Extension of 
1875, shall be extended so as to enable any urban authority to pay the i 65 ^ 
reasonable cost of the repairmg, maintaining, winding up, and lighting any 

public clock within their district although the same be not vested in them. 

The P, H. A., 1875, s. 165, ante, p. 4457, enables an urban authority to provide 
public clocks, and to cause them to be lighted at night. The text enables them to 
maintain public clocks, such as those on churches, etc., though they did not provide 
them, and though such clocks are not their property. Both s. 165 of the Act of 
1875 and the section in the text have been applied generally to rural districts by the 
R. D. 0/s (Urban Powers) Order, 1931, ant€,-p. 3267, made by the Ministry of H^th, 

He :i« :ic ^ sfc :{e 

PART IV. 

Music and Banging. 

51 . Por the regulation of places ordinarily used for public dancing Music and 
or music, or other public entertainment of the like kind, the following 
provisions shall have effect (namely) : 
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A rural authority can only obtain these powers by means of an Order of the Minister 
of Health under s. 5, aw^e, p. 4803. Any application for such an Order should be made 
by resolution of the council, a copy of which should be forwarded with a statement of 
the grounds upon which the application is based. The Minister will probably require 
to know the names and situation of the establishments which will come under the 
section if it is made operative, and whether complaints have^ been made respecting 
theno. A local iuq liry has been directed in some cases. An application may also be 
made by a county council, a parish council, or by ratepayers : ste the P. H. A., 1875, 
s. 276, ante, p. 4502, s. 5 of this Act, ante^ p. 4803, and the L. G. A., 1894, s. 25 (7), 
post, p. 4907. 

When this Part of the Act is adopted by an urban authority, the resolution of the 
authority must be sent to the Ministry of Health and to a Secretary of State : see s. 3 
(5), ante^ p. 4803. 

In many towns local Acts in pari materia are in force. 

As to Army and Navy recreation rooms, see the Army (Annual) Act, 1889, s. 7. 

The section does not apply (see sub-s. (12), post^ p. 4826) in or within 20 miles of 
the cities of London or Westminster, in which area the provisions on the point are — 
(i) in the administrative county of Middlesex, the Music and Dancing Licenses 
(Middlesex) Act, 1894 (19 Halshury’s Statutes 349) ; (ii) in Buckinghamsidre, Essex, 
Hertfordshire and Kent, and the county boroughs of Ckoy^don, East Ham and West 
Ham, the Home Counties (Music and Dancing) Licensing Act, 1926 (op, cit. 363) ; 
and fiii) in other parts of the area the Disorderly Houses Act, 1751 (4 Halsbury’s 
Statutes 359), as amended by the Public Entertainments Act, 1875 (op. cit. 681). 

The provisions of both the Middlesex Act, mpra, and the Home Counties Act, 
supra, are almost the same as those of this section except that the respective county 
councils and county borough councils and not the justices are the licensing authority. 

The Disorderly Houses Act, 1751, s. 2 {op. cit. 360), provides that any house, room, 
garden, or other place kept for public dancing, music, or other public entertainment 
of the like kind, in the cities of London and Westminster, or within twenty miles 
thereof (repealed by the Aliddiesex Act, supra, as regards the administrative county 
of Middlesex, and by the Home Counties Act, supra, as regards the area scheduled 
thereto), without a licence had for that purpose j&om the preceding Michaelmas 
quarter sessions of the peace (now the London County Council) (L. G. A., 1888, s. 3, 
ante, p. 4722) shall be deemed a disorderly house or place. See also L. G. A., 1888, 
s. 4, and the amending Public Entertainments Act, 1875 (as to hours of opening), 
both also repealed as to Middlesex, and the area scheduled to the Home Counties 
Act, supra. 

The following cases have been decided with reference to the Act of 1751 : It extends 
to houses kept for the purpose of comparatively private dancing, not only to perfectly 
public places (Clarke v. Searle (1793), 1 Esp. 25) ; but a room kept by a dancing 
master for the instruction of his scholars and subscribers, and to which persons are 
not indiscriminately admitted, is not within it (Beilis v. Burghall (1799), 2^sp. 722 ; 
15 Digest 757, SUS). 

A room in which musical performances are regularly given, though it is not kept 
or used solely for that purpose, is within the statute, and requires a licence (Beilis- 
V. Beal (1797), 2 Esp. 591 ; 42 Digest 919, lU). 

The statute extends to licensed taverns and hotels, and it is no defence that the 
company frequenting the performance was respectable or that the admission money 
was not received for the benefit of the keeper of the house (Qreen v. Botheroyd (1828), 
3 C. & P. 471 ; 15 Digest 757, 8150). But a temporary use of a room in a public- 
house for the purpose of dancing on a particular festival or occasion does not subject 
the owner to a penalty (8huU v. Lewis (1804), 5 Esp. 128 ; 8 R. K. 840 ; 15 Digest 
758, 8163). 

To subject a party to penalties for keeping a house for illegal dancmg and music, 
it is not necessary that he should take money for admission (Archer v. Willingrice 
(1802), 4 Esp. 186 ; 15 Digest 757, 8M9). Where a room above the bar of a public- 
house was used for music and dancing, the keeper of the house was held liable for 
not having a licence, though the persons usii^ the room paid nothing to him for it 
(Frailmg v. Messenger (1867), 31 J. P. 423 ; 16 L. T, 494 ; 15 Digest 758, 8152). A 
room used for public music or dancing is within the statute, although it is not 
exclusively used for those purposes, and although no money is taken for admission ; 
but the mere accidental or occasional use of a room for either or both of these pur- 
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poses will not be \\1tliiQ the statute {Gregory v. Tuffs (1833), 6 C. & P. 271 ; 1 Mood & 
E. 313 ; 15 Digest 758, 8162 ; Gregory v. Tavernor (1833), 6 C. &; P. 280 ; 15 
Digest 758, 8164), 

In an action to recover the penalty for keeping an unlicensed house for public 
dancing, it appeared that music, dancing, etc., had occasionally taken place at the 
defendant’s publichouse, and that no money was taken by him for admission, but the 
rooms were let to persons who sold tickets and received money for admission at the 
door ; but there was no direct evidence that the defendant knew of this practice ; — 
Held, that there was evidence to go to the jury of a keeping of the house by the 
defendant for the purposes mentioned, and that the judge was wrong in directing a 
non-suit {Marks v. Benjamin (1839), 5 M. & W. 565 ; 4 J. P. 44 ; 15 Digest 758, 
8151), 

No action can be maintained on an agreement to exhibit entertainment for gain in 
a place where, by the statute, a licence cannot be obtained {Levy v. Yates (1838), 8 
Ad. & El. 129 ; 3 Nev. & P. K. B. 249 ; 42 Dipst 904, 7), 

A room kept for public dancing or music without a licence is a disorderly house 
under this Act, though no disorderly or improper conduct is allowed. The preamble 
does not confine the section to “ places of entertainment for the lower sort of people,” 
where robberies are likely to ensue. A defendant indicted for keeping such house 
must prove his Hcence {R. v. Wolfe (1849), 13 J. P. 428 ; 15 Digest 758, 8158), 

A. kept a room which was used as a supper-room and place of general refreshment, 
there being at the end of it a raised platform, on which stood a piano, and where songs 
were constantly sung. Programmes of the performance were laid about in different 
parts of the room. The company was respectable, and no money was paid for 
admission, nor any extra charge made for the articles consumed there. An action 
having been brought for a penalty under the Act, the judge asked the jury whether the 
room was used for the purpose of supplying refreshments in the manner of an hotel, 
the music and singing being incidental merely, or whether it was used principally for 
musical performances ; and ultimately he directed them to consider whether the room 
was used for both purposes, in which latter case the informer would be entitled to the 
verdict. The jury said that the room was used for the purpose of an hotel, and found 
a verdict for A. : — Held, that although the verdict might be against the evidence, 
there was no misdirection {Hall v. Green (1853), 9 Exch. 247 ,* 17 J. P. 777 ; 15 
Digest 758, 8165). 

Under similar words in a local Act it was held that to bring a case within the 
statute the music and dancing must be an essential part of the entertainment, and not 
merely accessories to it. It is not necessary that the dancing should be by the public 
{Quaglieni v. Matthews (1865), 6 B. & S. 474 ; 29 J. P. 439 ; 15 Digest 758, 8154). 
See also 73 J. P. N. 458 (a gramophone and cinematograph entertainment combined). 

A common informer having recovered in an action from the defendant the penalty 
of £100 for keeping a house without a licence, it was held that only one penalty was 
recoverable, and that a second action by another common informer to recover a like 
penalty was not maintainable ( Garrett v. Messenger (1867), L. R. 2 C. P. 583 ; 31 
J. P. 423 ; 15 Digest 759, 8171) ; but see also Oirdlestone v. Brighton Aquarium Co. 
(1879), 4 Ex. D. 107 ; 43 J. P. 428 ; 15 Digest 760, 8178 ; Barrett v. Johnsm (1836), 
2 Jo. Ex. Ir. Rep. 197 ; Apothecaries Go, v. Jones, [1893] 1 Q. B 89 ; 57 J P. 56 ; 
34 Digest 558, 170. 

Under the statute the justices have a discretion to grant a licence for music only ; 
and the keeper of a house with a music licence only is liable to a penalty for keeping 
a house without a licence if he permits public dancing in the house {Brotm v. Nugent 
(1871), L. E. 6 Q. B. 693 ; 36 J. P. 22 ; on appeal (1872), L. R. 7 Q. B. 588 ; 42 
Digest 919, 151). 

Under similar provisions in a local Act it was held that the justices had an hnplied 
right to grant the licence for one year, though no period was mentioned in the statute, 
and that they were entitled to refuse to renew it {Hoffmann v. Bond (1875), 40 J. P. 
5 ; 32 L. T. 775 ; 42 Digest 920, 152). See hereon sub-s. (2), post, p. 4823. 

The defendant kept a skating rink, enclosed by a wall, partly roofed with canvas 
and partly open to the air. It was open for skating in the daytime and in the evening. 
In the daytime there was no music. In the evening a band played operatic and dance 
music while the skaters skated. The defendant had no licence. It was held that he 
might be properly convicted of keeping a place of public entertainment of a like kind 
to music aud dancing without a licence, and, semhle, that he might also be convicted 
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Note to of keeping a place for public music without a licence (i?. v. Tucker (1877), 2 Q. B. B. 

Section 51. 417 ; 41 J. P. 405 ; 15 Digest 759, 8167), 

C. was lessee of a theatre duly licensed under Theatres Act, 1843 (19 Halsbuiy’s 
Statutes 335) ; he also held a justices’ licence under the Act of 1751 (4 Halsbuxy’s 
Statutes 359), and on Ash Wednesday he gave a concert in the theatre, to which the 
public were admitted for money. Both his licences contained a regulation that no 
entertainment should be given on Ash Wednesday. It was held that he did not 
commit an offence against the Act of 1751, as the concert was not a pubhc entertain- 
ment ejusdem gm&ris with public dancing, and, at all events, the room was not 
habitually kept for such entertainment (Syers v. Conquest (1873), 37 J. P. 342; 
28 L. T. 402 ; 16 Digest 768, 8156). 

D. was convicted under the Theatres Act, 1843, for keeping a place for the public 
performance of stage plays, and for causing to be acted there certain parts in a stage 
play without the licence required by that Act. It was proved that he was the 
occupier of a hall, which, though licensed for public dancing and music, was not 
licensed as a theatre, and that one end of that hall was fitted up with a stage, where, 
with lights and scenery and the other accessories of a stage, he caused to be presented 
for the amusement of the public, for which they paid, a performance sustained by 
living persons with a dialogue between them and a regular plot, distinguished only 
from an ordinary stage play by all the actors except two (the dialogue between whom 
was wholly subordinate to the plot of the piece) being not bodily on the stage, bnt 
represented merely by a reflection of their figures on a mirror at the back of the stage, 
so ingeniously contrived that to the spectators the appearance was that of persons 
actually upon the stage : — Meld, that there bad been a violation of the statute, and 
that the conviction was right (Day v. Simpson (1865), 18 C. B. (n.s.) 680; 34 

.. L. J. M. C. 149 ; 42 Digest 918, 138). 

A performance in a place duly registered as a place of public worship, in which no 
music but sacred music is performed or sung, where nothing dramatic is introduced, 
where the discourses delivered are intended to be instructive and contain nothing 
hostile to religion, is not an entertainment within the meaning of the Sunday Obser- 
vance Act, 1780 (4 Halsbury’s Statutes 379). Therefore, where services were .held 
on a Sunday evening in a registered place, and at such services sacred music was 
performed by amateur and professional performers, and addresses given, and a 
small sum charged for reserved seats, it was held that an action could not be main- 
tained against the president of such association under the above Act (Baxter v. 
LangUy (1868), L. R. 4 C, P. 21 ; 32 J. P. 805 ; 15 Digest 759, 8173). See for other 
cases under this Act, Beid v. Wilson, [1895] 1 Q. B. 316 ; 59 J. P. 516 ; 15 Digest 
759, 8177 ; Terry v. Brighton Aquarium Co. (1875), L. R. 10 Q. B. 306 ; 39 J. P. 
519 ; 15 Digest 759, 8174 ; Warner v. Brighton Aquarium Co. (1875), L. E. 10 Exch. 
291 ; 15 Digest 759, 8175 ; Girdlestone v. Brighton Aqumium Co. (1879), 4 Ex. D. 
107 ; 43 J. P, 428 ; 15 Digest 760, 8178 ; Orpen v. Haymarket Capitol, Ltd. (1931), 
95 J. P. 199 ; Digest Supp. ; Kelly v. Allen (1936), 80 Sol. Jo. 148 ; Green v. Berliner, 
[1936] 2 K. B. 477 ; [1936] 1 All E. R. 199 ; Digest Supp. ; Kitchener v. Evening 
Standard Co., Ltd., [1936] 1 K. B. 576 ; [1936] 1 AJl E. R. 48 ; Digest Supp. ; Orem 
V. Kursaal (Southend-on-Sea) Estates, Ltd., [1937] 1 All E. R. 732 ; Digest Supp. 
As to remission of penalties, see Remission of Penalties Act, 1875, s. 1 (4 Halsbury’s 
Statutes 687). 

1. After the expiration of six months from the adoption of this Part 
of this Act, a house, room, garden, or other place (a), whether 
licensed or not for the sale of wine, spirits, beer, or other fermented 
or distilled liquors, shall not be kept or used for public dancing, 
singing, music, or other public entertainment of the like kind (b) 
without a licence for the purpose or purposes (c) for which the 
same respectively is to be used first obtained from the licensing 
justices of the licensing district (d) in which the house, room, 
garden, or place is situate, and for the registration thereof 
a fee of five shillings shall be paid by the person applying 
therefor (e) : 
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(а) By the proviso to s. 5 of the Baths and Washhouses Act, 1878, no covered or 
open swimming bath provided under the Baths and Washhouses Acts when closed 
during the winter months might be used for music or dancing. But this proviso 
was repealed as to the county of London by the Baths and Washhouses Act, 1896 « 
(13 Halsbury’s Statutes 873), and as to places outside that county by the Baths and 
Washhouses Act, 1899 (op, ciL 880) : Att.-Gen, v. Walthamstow U. G., [1910] 1 Ch. 
347 ; 74 J. P. 147 ; 38 Digest 207, 426 ; Alt. -Gen, v. Shoreditch Corporation, 

2 Ch. 154 ; 79 J. P. 369 ; 38 Digest 207, 427. 

As to naval and military recreation rooms, see the Army (Annual) Act, 1889, s. 7. 

As to what is “ a place ” within the meaning of the Act, reference may be made 
to cases under the Betting Act, 1853 (8 Halsbury’s Statutes 1156). B. hired a piece 
of ground on the cliff near the end of the esplanade at Margate, and permitted 
certain persons to use a portion of the land for public entertainments, comprising 
music and dancing. This portion was enclosed partly by ropes and stakes, and 
partly by chains, no charge for admission being made, but a hat being passed round 
for donations after each turn, and the performers being accommodated with a tent 
for dressing purposes. It was held that B. ought to have a licence imder this Act 
(Famdale v. Bainhridge (1898), Times, January 14th). See also as to occasional 
user of weless in a hotel Badger v. James (1934), 78 Sol. Jo. 768. 

(б) The landlord of an hotel, by merely permitting his customers on many occasions ^ 
to sing in one of the public rooms of the hotel, and to use a pianoforte kept there by i 
him, does not thereby keep or use such room for public singing, music, or other public 
entertainment of the like kind within the meaning of the section (Brearley v. Morley, 
[1899] 2 Q. B. 121 ; 63 J. P. 582 ; 15 Digest 759, 8172). See also Hall v. Green, 
Quaglieni v. Matthews, R. v. Tucker, on p. 4821 — 2, ante. See also as to what amounts 
to “ keeping or using,” Marks v. Benjamin, ante, p. 4821 ; Martin v. Benjamin, [1907] 

1 K. B. 64 ; 71 J. P. 30 ; 25 Digest 458, 465 ; B. v. Belfast JJ., [1914] 2 I. B. 181 ; 
Yecsey v. Smith (1916), 81 J. P. 1 ; 86 L. J. K. B. 249 ; 2 Digest 197, 558, and also 
Orpen v. Eaymarket Gapitol, Ltd., and other cases cited supra. See also as to 
gramophone music, 72 J. P. N. 160. Whether the dancing, etc. is public or not is 
a question of fact for the justices. The trustees of a burial society owned a room 
which, when not required for the purposes of the society, was let by them for balls, 
etc. It was so let on several occasions to a committee of gentlemen who got up 
subscription dances, for which they issued invitations to subscribers of one guinea 
or more, each subscriber of one guinea securing thereby admission for himself and 
one lady. It was held that a decision of quarter sessions quashing a conviction of 
the trustees for not having a licence, on the ground that the balls were not public, 
could not be reversed, it being a question of fact whether the balls were public or 
not (Maloney v. Lingard (1898), Times, January 14th). 

The “ user ” or “ keeping ” must be more or less regular (Marks v. Benjamin, Syers 
V. Conquest, and other cases on pp. 4821 et seq.). 

(c) They may grant a licence for one purpose only : see Brown v. Nugent^ ante^ 
p. 4821. A music and dancing licence does not cover stage plays (Levy v. Yates, Day 
V. Simpson, pp. 4821 — 2, antd), nof does a theatre licence cover music and dancing 
(Syers v. Conquest, p. 4822, ante). But the same room may have both licences. 

(d) For definitions of “ licensing justices,’’ ** licensing district,” see sub-s. (13), post, 
p. 4826. 

(e) This fee is presumably payable to the clerk of the justices. Under the Middlesex 
Act, ante, p. 4820, no fee is payable for a charitable entertainment. Under the Home 
Counties Act, ante, p. 4820, a reduced fee is payable for a charitable entertainment. 

2. Such justices may, under the hands of a majority of them assembled 
at their general annual licensing meeting or at any adjournment 
thereof or at any special session convened with fourteen days’ 
previous notice, grant licences to such persons as they think fit 
to keep or use houses, rooms, gardens, or places for all or any of 
the purposes aforesaid upon such terms and conditions, and 
subject to such restrictions as they by the respective licences 
determine, and every licence shall be in force for one year or for 
such shorter period as the justices on the grant of the licence 
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shall determine, unless the same shall have been previously 
revoked as hereinafter provided : 

The general annual licensing meeting, at which new licences and renewals of licence 
for the sale of intoxicating liquor are granted, is held within the first fourteen days 
February in every year. The justices must hold at least one adjournment of the 
meeting, not less than six days and not more than a month after the original meeting : 
see the Licensing (Consolidation) Act, 1910, s. 10 (9 Halsbury’s Statutes 991). 

The “ special session ” here mentioned is not a “ transfer session ” for the transfer 
of liquor licences. It is an ordinary special session of the justices of the division 
convened in the usual -way. See jR. v. Oldham JJ.,jBx parte Mellor (1909), 73 J. P. 
390 ; 101 L. T. 430 ; 42 Digest 920, 155, as to a slightly different clause in a local 
Act. As to the notice of the intention to apply for a licence, see suh-s. (4), post, 
p. 4325. 

A licence may be granted for music only, or for dancing only, or as the case may 
be : see Brown v. Nugent, ante, p. 4821. Applications for these licences must be 
determined judicially. See B. v. London (5. C., Bz parte Akhersdyh, Ex parte 
Fermenia, [1892] 1 Q. B. 190 ; 56 J. P. 8 ; 33 Digest 103, 698 ; Royal Aquarium 
and Summer and Winter Garden Society v. Parkinson, [1892] 1 Q. B. 431 ; 56 J. P. 
404 ; 33 Digest 104, 699. 

As to the duration of the licence, see also Hoffman v. Bond, ante, p. 4821. 

Temporary licences may also be granted by petty sessions under sub-s. (11), post, 
p. 4826. 

Justices have full discretion in granting or transferring these licences, and the Act 
gives no appeal against a refusal, for the justices are not a Court of Summary Juris- 
diction within the meaning of s. 7, ante, p. 4804. See Euish v. Liverpool JJ., [1914] 
1 K. B. 109 ; 78 J, P. 45 ; 42 Digest 920, 156. Cf. R. v. Ashton, Ex parte Walker 
(1916), 79 J. P. 444 ; Digest Supp., where a right of appeal was given under a local Act. 

The terms, conditions, and restrictions annexed to a licence may be conveniently 
indorsed on the licence, and may he printed or written. Apparently a condition that 
the licensee should not apply for a licence to sell intoxicating liquors would, if imposed 
under the special circumstances of the case and not in pursuance of any general rule to 
that ejffect, be held good ; see B. r. West Biding of Yorkshire C. G., [1896] 2 Q. B. 386 ; 
60 J. P. 550 ; 42 Digest 904, 10 ; Manchester Palace of Varieties, Ltd. v. Manchester 
Corporation (1898), 62 J. P. 425 ; 42 Digest 904, 11 ; B. v. Sheemess U. D. C. (1898), 
62 J. P. 563 ; 14 T. L. R. 533 ; 42 Digest 904, 12. The holder of a music and 
dancing licence (as opposed to a theatre licence) cannot obtain a liquor licence with- 
out a justices’ licence therefor (B. v. Inland Revenue Commissioners (1888), 21 
Q. B. D. 569 ; 52 J. P. 390 ; 42 Digest 765, 19U). 

In granting a music and dancing licence for a hall in connection with licensed 
premises, the justices imposed a condition that a sum of 3d. (at least) should be 
charged to each person for admission, and should not be refunded in the form of 
refreshment. It was held that the imposition of such a condition was justified (Ex 
parte Richards (1904), 68 J. P. 536 ; 20 T. L. R. 669 ; 42 Digest 920, 153). 

See also London C. C. y. Bermondsey Bioscope Co., Ltd., [1911] 1 K. B. 445; 
75 J. P. 53 ; 42 Digest 921, 164 ; Ellis v. Ncrth Metropolitan Theatres, [1915] 2 K. B. 
61 ; 79 J. P. 297 ; 42 Digest 919, 148 ; B. v. L. G. G., Ex parte Entertainments 
Protection Association, Ltd., [1931] 2 K. B. 215 ; 95 J. P. 89 ; Digest Supp., as to 
imposing a condition against Sunday opening in the case of cinematograph exhibi- 
tions. And see also as to conditions imposed on the grant of cmematograph licences : 
Theatre de Luxe {Halifax), Ltd. v. Gledhill, [1915] 2 K. B. 49 ; 79 J. P. 238 ; 42 
Digest 920, 160 ; B. v. London G. C., Ex parte London and Provincial Electric 
Theatres, Lid., [1915] 2 K. B. 466 ; 79 J. P. 417 ; 42 Digest 920, 154 ; B. v. Burnley 
JJ. (1916), 80 J. P. 382 ; 85 L. J. K. B. 1565 ; 42 Digest 921, 161 ; Stott v. Gamble, 
[1916] 2 K. B, 504 ; 80 J. P. 443 ; 42 Digest 921, 168 ; Ellis v. Dubenvski, [1921] 3 
K. B. 621 ; 85 J. P. 230 ; 42 Digest 921, 162 ; Milk v. London G. G., [1925] 1 K. E. 
213 ; 89 J. P. 6 ; 42 Digest 922, 171. Provisional licences for buildings projected 
but not yet erected, may not be granted (R. v. Barnstaple JJ., Ex parte Carder, [1938] 
1 K. B. 385 ; [1937] 4 All E. R. 263 ; 101 J. P. 547 ; Digest Supp.). A licence 
permitting public dancing on Sundays is illegal (B. v. Hereford Licensing JJ., Ex 
parte Newton, [1940] 4 All E. R. 479 ; 104 J, P. 441 ; Digest Supp. 

As to the revocation of a licence, see suh-s. 9, post, p. 4826. 
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3. Such justices may from time to time at any such special session Section 

aforesaid transfer any such licence to such person as they think 
fit : 

As to tlie “special sessioD,” see the note to the preceding sub-section. 

As to the notice of intention to transfer, see the next sub-section. 

A transfer will be necessary upon each change of occupier, as the licence is a 
personal one, as well as in respect of the particular premises. 

4. Each person shall in each case give fourteen days* notice to the 

clerk of the licensing justices and to the chief officer of police of 
the police district in which the house, room, garden, or place is 
situated, of his intention to apply for any such licence or for the 
transfer of any such licence : 

As to the clerk of the licensing justices and the chief officer of police, see suh-s. 13, 
post, p, 4826. In the case of renewals notice is not necessary (sub-s. 10, post, p. 4826) ; 
see also sub-s. 11, post, p, 1826, as to licences for short periods, 

5» Any house, room, garden, or place kept or used for any of the 
purposes aforesaid without such licence first obtained shall be 
deemed a disorderly house, and the person occupying or rated as 
occupier of the same shall be liable to a penalty not exceeding 
five pounds for every day on which the same is kept or used for 
any of the purposes last aforesaid : 

Though the house is to be deemed a disorderly house, it does not appear that the 
occupier will he liable to indictment for keeping a disorderly house, as a penalty is 
here provided which vill be recoverable as provided by s. 6, a^Ue, p. 4804, with appeal 
to quarter sessions under s. 7, ante, p. 4804. In this respect the present enactment 
differs ffom the Disorderly Houses Act, 1751, s. 2 (4 Halsbury’s Statutes 360), under 
which the occupier is liable to a penalty, and to be otherwise punishable as the law 
directs in cases of disorderly houses. The Middlesex Act (ante, p. 4820) provides for 
entry and arrest by constables. The Home Counties Act {ant^, p. 4820) provides for 
entry by a constable authorised by a warrant from a justice. 

Note, that it is the occupier, and not the person using, who is liable : cf, JS. v. 

Belfast JJ.y [1914] 2 I. R. 181 ; and see Bruce v. McMaims, [1915] 3 K. B. 1 ; 79 
J. P. 294 ; 42 Digest 924, 188. 

6. There shall be affixed and kept up in some conspienous place on the 

door or entrance of every house, room, garden, or place so kept or 
used and so licensed as aforesaid, an inscription in large capital 
letters in the words following : “ Licensed in pursuance of Act of 
Parliament for with the addition of words showing the 

purpose or purposes for which the same is licensed : 

The fixing and keeping up of this inscription must be inserted in and made a con- 
dition of every licence (sub-s. 8, infra), and a penalty for breach of the condition is 
imposed by sub-s. 9, infra, 

7. Any house, room, garden, or place so kept or used, although so 

licensed as aforesaid, shall not be opened for any of the said 
purposes except on the days and between the hours stated in the 
licence : 

The Middlesex Act and the Home Counties Act (p. 4820, ante) are in different terms. 

As to a condition not to open on Ash Wednesday, see S^ers v. Conquest, ante, p. 4822. 

And as to Sundays, see the Sunday Observance Act, 1780 {4 Halsbury’s Statutes 379), 
and Baocter v. Langley and cases cited therewith on p. 4822, ante. 
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8. The affixing and keeping up of such inscription as aforesaid, and 

the observance of the days and hours of opening and closing, 
shall be inserted in and made a condition of every such licence : 

As to the penalties for breach of this condition, see the next sub-section. 

9. In case of any breach or disregard of any of the terms or conditions 

upon or subject to which the licence was granted, the holder 
thereof shall be liable to a penalty not exceeding twenty pounds, 
and to a daily penalty not exceeding five pounds, and such licence 
shall be liable to be revoked by the order of a court of summary 
jurisdiction : 

As to the recoTery of this penalty, see s. 6, ante^ p. 4804. For the definition of a 
daily penalty, see s. 11 (3), ante^ p. 4807. Appeal against conviction lies to quarter 
sessions under s. 7, ante, p. 4804. 

10. No notice need be given under sub-section four of this section 

when the application is for a renewal of any existing licence held 
by the applicant for the same premises : 

In other words, notice under snb-s, 4, ante, p. 4825, is necessary only on an applica- 
tion for a new licence or for a transfer, and not on application for a mere renewal. 

11. The justices in any petty sessions may, if and as they think fit» 

grant to any person applying for the same a licence to keep or 
use any house, room, garden, or place for any purpose within the 
meaning of this section for any period not exceeding fourteen 
days which they shall specify in such licence, notwithstanding 
that no notices shall have been given under sub-section four of 
this section : 

No notice is necessary before such an application is made. The application is to 
petty sessions for the grant of a licence for a period not exceeding fourteen days. 

12. This section shall not apply within twenty miles of the cities of 

London or Westminster : 

Within this area either the Disorderly Houses Act, 1751 (4 Halsbury’s Statutes 
359), or the Music and Dancing Licenses (Middlesex) Act, 1894 (19 Halsbury’s 
Statutes 349), or the Home Counties (Music and Dancing) Licensing Act, 1926 (op, 
cit, 363), are in force. 

18. La this section the expressions “ licensing justice,” “ licensing 
district,” and “ clerkof the licensing justices ” have respectively 
the same meanings as in the Licensing Acts, 1872 — 1874 (a) ; 
the expression “ police district ” means any area for which a 
separate police force is maintained ; and the expression “ chief 
officer of police ” means the chief constable, head constable, or 
other officer, by whatever name called, having the chief command 
of such separate police force (&). 

(a) See now the jLicensing (Consolidation) Act, 1910, ss. 2, 48 (9 Halsbury’s 
Statutes 986, 1015), for definitions of these terms. 

(h) A police district may be a county or a borough which has a separate police force. 
[S. 52 was repealed by the L. G. A., 1933, s. 307, Sched. XL, Pt, W,, ante, pp. 1194, 

■I Aft j f ^ 1 ■ f t: K ^ 



The Museums and Gymnasiums Act, 1891. 


4827 


Section 1. 


THE EAH^WAY AND CANAL TEAPEIO (PEOVISIONAL 
OEDEES) AaiENDMENT ACT, 1891. 

(54 & 55 ViCT. c. 12) (a). 

An Act to remove doubts as to the Powers of Public Bodies in reference to Pro- 
visional Order Bills under the Railway and Canal Traffic Act, 1888. 

[llth May, 1891.] 

Whereas {h) 


1 . Every governing body within the meaning of the Borough Funds Powers of 
Act (c) . . . and every county council shall be entitled to be a petitioner bodiS^d 
and to appear and oppose any Bill to confirm any provisional order made 

under section twenty-four of the Eailway and Canal Traffic Act, 1888 [d), and reference to 
to provide or contribute towards providing the expenses of the appearance 
or opposition of a petitioner out of the funds or rates under their respective Sademd^^^^ 
control, as if the Bill for confirmiog such provisional order were a local or 5i & 52 Vict. c, 
personal Bill within the meaning of section two of the Borough Funds Act, 

. . . and the provisions of the said last-mentioned Act . . . shall apply 
to any such appearance or opposition, and to any expenses incurred or to be 
incurred in relation thereto : Provided that in the case of a county council 
no consent of owners and ratepayers shall be required. 

(a) This Act amends the Railway and Canal Traffic Act, 1888, s. 24, ante, p. 4709. Its 
effect so far as regards sanitary authorities is to enable them to petition against and oppose 
any Bill confirming any provisional order under that section, subject only to compliance 
with the requirements of Part XHI. of the L. G. A., 1933, ante, p. 1116. Words relating 
to Scotland or Ireland only have been omitted throughout the Act. As to the omission of 
the clause of enactment, see s. 4 of the S. L. R. A., 1894 (18 Halsbury’s Statutes 1020). 

(h) The preamble (repealed by the S. L. R. A., 1908 {op, cit, 1175)), after referring to 
the Borough Funds Act, 1872 (10 Halsbury’s Statutes 559), the L. G. A., 1888, ante, p. 4722, 
and s. 24 of the Railway and Canal Traffic Act, 1888, recited that doubt had been felt 
whether governing bodies as defined by the Act of 1872 and county councils had power 
to apply funds or rates under their control in opposing, or subscribing towards the 
opposition of, any Bill to confirm a Provisional Order under s. 24 of the Act of 1888, and 
that it was expedient to remove such doubts. 

(c) The Borough Funds Acts were repealed by the L. G. A., 1933, but ample powers 
for this purpose are contained in tdi’d.. Part XIII., ante, p. 1116. 

(d) See that section, ante, p. 4709. 

2, This Act may be cited as “ The Eailway and Oanal Traffic (Provisional Short title. 
Orders) Amendment Act, 1891.” 


THE MUSEUMS AND (GYMNASIUMS ACT, 1891. 

(54 & 55 ViCT. c. 22.) 

An Act to enable Urban Authorities to provide and maintain Museums and 
Qymnasiums {a). [3rd July, 1891.] 

(a) This Act in so far as it relates to gymnasiums was repealed by the Physical Training 
and Recreation Act, 1937, ante, p. 1570, and now has effect only in respect of certain 
mnseums saved by the Public Libraries Act, 1919, post, p. 5238. The Act had previously 
been amended by the L, G. A., 1933, ante, p. 736, and the sections are printed as so 
amended. 

1 . This Aet may be cited as “ The Museums and Gymnasiums Act, 1891,” Biuwt title. 
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2. — (1) This Act shall extend to any district where the same is adopted as 
hereinafter provided, but only so far as the adoption extends. 

(2) This Act shall not extend to Scotland or the administrative county of 
London. 

3, — (1) This Act may be adopted by any urban authority (a) for their 
district either wholly or so far as it relates to museums only or to gymnasiums 
only. 

(2) The adoption shall be by a resolution passed at a meeting of the urban 
authority, and one month at least before such meeting special notice of the 
meeting and of the intention to propose such resolution shall be given to every 
member of the authority, and the notice shall be deemed to have been duly 
given to a member of it, if it is either — 

(a) Griven in the mode in which notices to attend meetings of the authority 

are usually given ; or 

(b) Where there is no such mode, then signed by the clerk of the authority, 

and delivered to the member or left at his usual or last known place 
of abode in England, or forwarded by post in a prepaid letter, 
addressed to the member at his usual or last known place of abode 
in England. 

(3) Such resolution shall be published by advertisement in some one or 
more newspapers circulating within the district of the authority, and by 
causing notice thereof to be affixed to the principal doors of every church 
and chapel in the place to which notices are usually fixed, and otherwise in 
such manner as the authority think sufficient for giving notice thereof to all 
persons interested, and shall come into operation at a time not less than one 
month after the first publication of the advertisement of the resolution as the 
authority may by the resolution fix, and upon its coming into operation the 
Act shall extend to that district. 

(4) A copy of the resolution shall be sent to the Local Government 
Board (b). 

(5) A copy of the advertisement shall be conclusive evidence of the resolu- 
tion having been passed, unless the contrary be shown ; and no objection to 
the effect of the resolution, on the ground that notice of the intention to pro- 
pose the same was not duly given, or on the groimd that the resolution was 
not sufficiently published, shall be made after three months from the date of 
the first advertisement. 

(a) See the definition of an urban authority in s. 14, post, p. 4831. 

(b) The L. Q. B. has now been superseded by the Minister of Health. (See Ministry 
of Health Act, 1919, post, p. 5189). 

4 («)* An urban authority may provide and maintain museums for the recep- 
tion of local antiquities or other objects of interest, and gymnasiums with all 
the apparatus ordinarily used therewith, and may erect any buildings, and 
generally do all things necessary for the provision and maintenance of such 
museums and gymnasiums (&). 

(a) So much of this section as relates to the provision of museums is now of no effect 
(s. 9, Public Libraries Act, 1919, post, p. 5241). Museums provided under the section heforeP 
the passing of the 1919 Act may still he maintained, and if provided for a district which 
was or later becomes a library district within the .Public Lihra-ries Act are to be transferred 
to the library authority and maintained by them (ibid,). As to gymnasinms, see note (a), 
ante, p. 4827. 

(5) The L. G-. B. informed an urban district council that they were disposed to tbiTik 
that under this Act the council could only provide and maintain a museum to receive such 
things as are given them from time to time or they are able to collect without expenditure 
of money. “ It appears to the Board, however, that the wider powers of the Public 
Libraries Act, would enable the council to purchase such objects as can reasonably be 
regarded as specimens of art and science, including archaeological specimens.” See also 
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the British Museum Act, 1924 (10 Halsbury’s Statutes 503), which enables the trustees 
to make loans of objects for public exhibition in any gallery or museum under the control 
of a public authority. 

5* A museum provided under this Act shall be open to the public not less 
than three days in every week free of charge, but subject thereto an urban 
authority may admit any person or class of persons thereto as they think fit, 
and may charge fees for such admission, or may grant the use of the same or 
of any room therein, either gratuitously or for payment, to any person for 
any lecture or exhibition, or for any purpose of education or instruction, and 
the admission to the museum or room the use of which is so granted may be 
either with or without payment as directed by the urban authority, or with 
the consent of the urban authority by the person to whom the use of the 
museum or room is granted (a). 

(a) As to the use of museums on Sundays, see Sunday Entertainments Act, 1932, s. 4, 
Vol. V. and 25 Halsbury*s Statutes 924, 

6 . — (1) A gynmasium provided under this Act shall be open to the public 
free of charge for not less than two hours a day during five days in every 
week. 

(2) Subject thereto the urban authority — 

(a) may regulate the ad m ission of the public to such gymnasium, either 

by classes or otherwise as they think fit, and may charge fees for 
such admission ; and 

(b) may, for not more than two hours in each day, grant the exclusive 

use thereof to any person or body of persons for the purpose of 
gymnastic exercises, for such payment and on such terms and 
conditions as they think fit. 

(3) An urban authority may (for not more than twenty-four days in one 
year nor more than six consecutive days) close the gymnasium for use as a 
gymnasium, and grant the use of the same gratuitously or for payment to 
any person for the purpose of any lecture, e^diibition, public meeting, enter- 
tainment, or other public purpose, and the admission on such days shall be 
either with or without payment as directed by the urban authority, or with 
the consent of the urban authority by the person to whom the use of the same 
is granted. 

7. — (1) An urban authority may make regulations for all or any of the 
following matters, namely, — 

(a) For fixing the days of the week or hours of the day, as the case may be, 

during which the museum or gymnasium is to be open to the public 

free of charge : 

(b) For giving special facilities to students for the use of the museum ; 

(c) For fixing the fees to be paid for the admission of persons to the museum 

and for the use thereof either by students or in any other special 

manner : 

(d) For regulating the use of the gymnasium either by classes or otherwise, 

and fixing the scale of fees to be paid for such use : 

(e) For prescribing conditions on which the exclusive use of the museum, or 

any room therein, or of the gymnasium is granted in any case : 

(f) For determining the duties of the instructor, officers, and servants of 

the urban authority in connection with a museum or gymnasium : 

(g) Grenerally for regulating and managing the museum or gymnasium. 

(2) The urban authorities may rnake byelaws for regulating the conduct 
of persons admitted to the museum or gymnasium, and may by any such 
byelaw provide for the removal from the museum or gymnasium of any 
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person infringing any such byelaw by any officer of the urban authority or 
by any constable. 

All the provisions with respect to byelaws contained in sections one hundred 
and eighty-two to one hundred and eighty-six of the Public Health Act, 
1875 (a), and any enactment amending or extending those sections, shall 
apply to all byelaws from time to time made by an urban authority under the 
powers of this Act. 

(a) See now L. G. A., 1933, Pt. XII., ante, p. 1093. 

8* An urban authority may at such time as they think fit close a musemn 
or gymnasium provided by them for repairs, and shall give a fortnight’s 
notice of their intention to close the same by affixing a notice to that effect 
on the door of the museum or gymnasium, as the case may be, or otherwise 
as they think fit. 

9. An urban authority may . . . (a) employ and pay instructors in 
connection with a gymnasium. 

(a) Certain words repealed by the L. G. A., 1933, ante, p. 735. 

10. — (1) The fees and other money received by an urban authority under 
this Act shall be applied in defraying the expenses of the museum or gym- 
nasium in respect of which they are received. 

( 2 ) . . . (a), 

(3) An urban authority may borrow for the purposes of this Act . . . (^>) 
and for that purpose ... (6) sections two hundred and forty-two and two 
hundred and forty-three of the same Act (relating to loans by the Public 
Works Loan Commissioners) (c), as amended by section two of the Public 
Works Loans Act, 1879 (d), shall apply. 

(4) Separate accounts shall be kept of the receipts and expenditure of an 
urban authority in connection with any museum or gymnasium established 
under this Act . . . (6). 

(5) The amount expended by an urban authority under this Act shall not 
in any year exceed the amount produced by the rate of a halfpenny (e) in 
the pound for a museum, and the like amount (e) for a gymnasium established 
under this Act. 

(a) Subsection repealed by L. G. A., 1933, ante, p. 735. 

(6) Certain words repealed by L. G. A., 1933. 

(c) See these sections, ante, pp. 4479 — 80. 

(d) See this section, ante, p. 4619. 

(e) These limits are increased by 333 cent, by L. G. A., 1929, s. 75, Vol. V. and 10 
Halsbury’s Statutes 932, and in special cases may be increased by a further percentage 
by an order of the Minister. 

11. — Repealed by L, 0. A., 1933, ante, p. 735. 

12. — (1) Where it appears to an urban authority that a museum or gym- 
nasium which has been established under this Act for seven years or upwards 
is unnecessary or too expensive, they may, with the consent of the Local 
Government Board (a), sell the same for the best price that can reasonably 
be obtained for the same, and shall convey the same accordingly, 

(2) Any moneys arising from such sale shall he applied toward the repay- 
ment of any money borrowed for the purpose of the museum or gymnasium 
sold, and, so far as not required for that purpose, shall be applied to any 
purpose to which capital moneys are properly applicable, and which may be 
approved by the Local Government Board (a). 

(a) Now the Board of Education (see M- of H. (Publie Libraries, etc.) Order, 1920, 
fmte, p. 8186). 
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13 . All powers given to an urban authority under this Act shall be deemed Section 13. 
to be in addition to and not in derogation of any other powers conferred by 

Act of Parliament, law, or custom, and such other powers may be exercised 
in the same manner as if this Act had not been passed. 

14 . In this Act the expression urban authority ’’ means an urban sanitary inJ>erpretation. 
authority under the Public Health Acts, and the expression district ” means 

an urban sanitary district under those Acts (a). 

(a) See the P. H. A., 1875, s. 6 (13 Halsbury’s Statutes 628). 

15 . [Application of Act to Ireland,] 


THE FORGED TRANSFERS ACT, 1891. 

(54 & 55 ViCT. c. 43) (a). 

An Act for preserving Purchasers of Stock from Losses by Forged Transfers. 

[5th August, 1891. j 

1 . — (1) Where a company or local authority (6) issue or have issued shares, 
stock, or securities transferable by an instrument in writing or by an entry for losses from 
in any books or register (c) kept by or on behalf of the company or loc^ transfer, 
authority, they shall have power to make compensation by a cash payment 
out of their funds for any loss arising from a tracer of any such shares, stock, 
or securities, in pursuance of a forged transfer or of a transfer under a forged 
power of attorney (d). 

(2) Any company or local authority (b) may, if they think fit, provide, 
either by fees not exceeding the rate of one shilling on every one hundred 
pounds transferred (e), to be paid by the transferee upon flie entry of the 
transfer in the hooks of the company or local authority, or by insurance, 
reservation of capital, accumulation of income, or in any other manner which 
they may resolve upon, a fund to meet claims for such compensation. 

(3) For the purpose of providii^ such compensation any company may 
borrow on the securiiy of their property, and any local authority (6) may 
borrow with the like consent and on the like security and subject to the like 
conditions as to repayment by means of instalments or the provision of a 
sinking fimd and otherwise as in the case of the securities in respect of which 
compensation is to be provided, but any money so borrowed by a local 
authority shall be repaid within a term not longer than five years. Any 
expenses incurred by a local authority in making compensation, or in the 
repayment of, or the payment of interest on, or otherwise in connexion with, 
any loan raised as aforesaid, shall, except so far as they may be met by such 
fees as aforesaid, be paid out of the fund or rate on which the security in 
respect of which compensation is to be made is charged. 

(4) Any such company or local authority may impose such reasonable 
restrictions on the transfer of their shares, stock, or securities, or with respect 
to powers of attorney for the transfer thereof, as they may consider requisite 
for guarding against losses arising from forgery. 

(5) Where a company or local authority compensate a person under this 
Act for any loss arising from forgery, the company ox local authority shall, 
without prejudice to any other rights or remedies, have tye same rights and 
remedies against the person liable for the loss as the person compensated 
would have had. 

(a) This Act lias been amended by the Forged Transfers Act, 1892, post, p. 4839. As 
to the omission of the clause of enactment, see s. 4 of the S. L. R, A., 1894 (18 Halsbnry’s 
Statutes 1020). 
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Note to 
Section !• 


Definitions. 

“ CJompany.” 


Local 

authority.” 


AppHcation to 
indastcial 
societies, etc. 


Application to 
harbour and 
conservancy 
authorities. 


Short title. 


The Forged Teanseers Act, 1891 . 

This Act was occasioned by the decision in Barton v. L. arid N, W. Bail. Go. (1889), 
24 Q. B. T>. 77 ; 10 Digest 1141, 8063, where it was held that a company having registered 
a forged transfer of stock was bound to replace on their register as holder of the stock the 
name of the stockholder whose signature to the transfer had been forged, leaving the 
innocent transferee to bear the loss. The Act is merely enabling and not obligatory. At 
common law there is no liability towards an innocent transferee, but where such transferee 
again transfers to a third person for value, there may be a liability by estoppel towards 
such third person. As to estoppel, see In re Bahia and San Framisco Bail. Co. (1868), 
L. El. 3 Q. B. 584 ; 9 Digest 389, 2466 ; Balhis Consolidated Go. v. TomUnson, [1893] 
A. C. 396 ; 9 Digest 288, 1786 ; Bixon v. Kennmvay <b Co., [1900] 1 Ch. 833 ; 9 Digest 

288, ms . 

The company or local authority held liable for a loss by a forged transfer may in certain 
cases have a remedy over against the broker or other person at whose request the forged 
transfer has been registered. Thus when a broker had innocently induced the Bank 
of England to transfer consols to a purchaser upon a power of attorney the stockholder’s 
signature to which turned out to have been forged, it was held that he had impliedly 
warranted that he had the stockholder’s authority, and that he was consequently liable to 
indemnify the bank against the claim of the stockholder for restoration (Starhey v. Ban& 
of England, [1903] A. C. 114 ; 26 Digest 228, 1784). So also where bankers in good faith 
sent to a corporation a forged transfer of corporation stock with a request to register the 
stock in the name of the transferees, it was held that the bankers were bound to indemnify 
the corporation against the liability to the stockholder, whose name had been forged 
{Sheffield Corporation v. Barclay, [1905] A. C. 392 ; 69 J. P. 385 ,* 26 Digest 228, 1782 ; 
see dso Banlc of England v. Cutleft', [1908] 2 K. B. 208 ; 26 Digest 228, 1785). 

(b) The expression “ local authority ” is defined by s. 2, infra. 

(c) Local authorities keep registers of mortgages under s. 207 of the L. G. A., 1933, 
ante, p. 1041. They may keep a register of nominal securities under a. 23 of the Local 
Loans Act, 1875, ante, p. 4538. But this Act will apply also to shares, stock, or securities 
transferable by an instrument in writing or by an entry in the books of the local authority. 

(d) “ Whether such loss arises, and whether the transfer or power of attorney was 
forged before or after the passing of this Act, and whether the person receiving such 
compensation, or any person through whom he claims, has or has not paid any fee or 
otherwise contributed to any fund out of which the compensation is paid ” (see the Forged 
Transfers Act, 1892, s. 2, post, p. 4839). 

(e) “ With a minimum charge equal to that for twenty-five pounds ” (sec the Forged 
Transfers Act, 1892, s. 3, post, p. 4839). 

2 . For the pxuposes of this Act — 

The expression “ company ” shall mean any company incorporated by 
or in pursuance of any Act of Parliament, or by royal charter. 

The expression “ local authority ” shall mean the council of any county 
or municipal borough, and any authority having power to levy or 
require the levy of a rate, the proceeds of which are applicable to 
public local purposes (a). 

(a) This definition will include all sanitary authorities, urban and rural 

3 . This Act shall apply to any industrial, provident, friendly, benefit, 
building, or loan society incorporated by or in pursuance of any Act of 
Parliament as if the society were a company. 

4 . — (1) This Act shall apply to any harbour authority or conservancy 
authority as if the authority were a company. 

(2) For the purposes of this Act the expression “ harbour authority ” 
includes all persons, being proprietors of, or entrusted with the duty or 
invested with the power of constructing, improving, managing, regulating, 
maintaining, or lighting any harbour otherwise than for profit, and not being 
a joint stock company. 

(3) For the purposes of this Act the expression “ conservancy authority ” 
includes all persons entrusted with the duty or invested with the power of 
conserving, maintaining or improving the navigation of any tidal water 
otherwise than for profit, and not being a joint stock company. 

5 . [AppliccEtion to colonial stock.l 

6. This Act may be cited as ‘‘ The Forged Transfers Act, 1891.’’' 
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Section 1. 

THE HIGHWAYS AND BBIDGES ACT, 1891. 

(54 & 55 ViCT. c. 63.) 

An Act to confer further powers on County Councils mid other Authorities with 
respect to [County] Roads and other Highways arid Bridges. 

[5th August 1891.] 

By the L. G, A., 1929, Pt. III., Vol. V. and 10 Halsbury’s Statutes 903, county councils 
become the highway authority in all rural districts in substitution for the rural district 
councils and also in respect of classified roads in urban districts. By L. G. A., 1929, s. 29, 
the words “ county roads,” an expression which includes not only what were formerly 
“ main roads ” but also roads which are transferred by the Act, are to be substituted for 
“ main roads ” in aU Acts, and consequently “ county road ” has throughout this Act 
been substituted for “ main road ” and must be read in the extended meaning given by 
s. 29. 

See also the Bridges Act, 1929, Vol. V. and 9 Halsbury’s Statutes 268. 

1. This Act may be cited as The Highways and Bridges Act, 1891.” Short title. 

2. This Act shall not apply to Scotland or Ireland or the county of London. Extent of Act. 

3. The council of any administrative county («), and any highway authority A^^emern 

or authorities (b), and the council of any adjoining county, may from time wa^antho^ies 
to time make and carry into efiect agreements with each other for or in relation men?of roads 
to the construction, reconstruction, alteration or improvement (c), or the and bridges, 
freeing from tolls, of any [county] road or other highway, or of any bridge 
(including the approaches thereto), wholly or partly situate within the juris- 
diction of any one or more of the party or parties to the agreement {d). 

All expenses incurred by any such county council or highway authority, 
in pursuance of this section, shall be defrayed as part of the expenses incurred 
in relation to the maintenance, repair, improvement, or enlargement of bridges, 
main roads, or other highways by such council or highway authority (a), in 
such proportions as shall be determined by any such agreement as aforesaid, 
and any powers of borrowing, applicable to the raising of any fund for the 
payment of any such expenses as aforesaid, shall be applicable accordingly : 

Provided that if a highway board (/) think it just that any parish or 
parishes specially benefited by any construction, reconstruction, alteration, 
or improvement under this section should bear the expense thereof, or any 
part of such expense, they may, with the approval of the county council of 
the county within which their highway district is situate, and with the 
assent of the inhabitants of such parish or parishes in vestry assembled, 
charge such expense, or such part thereof as they may think just, exclusively 
on such parish or parishes. 

(а) See the definition, ante, p. 4766. 

(б) The expression “ highway authority ” includes an urban sanitary authority (see 
ante, p. 4350). 

All agreements under this section should be under seaL See generally as to contracts 
by local autborities the notes to s. 266 of the L. G. A., 1933, ante, p. 1123. 

Where a surveyor of highways for a parish acting under this section entered into an 
agreement with a county council by which he contracted for himself and his successors as 
highway authority of the parish to contribute towards the building of a bridge a certain 
sum payable by two instalments, the second of which was to be payable after the expiration 
of his year of office, it was held that he had power to make such a contract under ihis 
section [Hertfordshire G. C. v. Barnet B. D. C., [1902] 2 K. B. 48 ; 66 J. P. .531 ; 26 Digest 
589, 2790). 

(c) It will be (Observed that the Act does not refer to maintenance. An agreement 
for a new road or for an improvement of an existing road, may, however, contain pro- 
visions for maintenance as a matter incidental to the main object of the agreement. 

(d) This provision will enable an urban authority to make an agreement for the making 
or improvement of a road outside their district if they think fit. Apart from an agreement 
under the Act, s. 145 of the P. H. Act, 1875, ante, p. 4366, is an obstacle. 
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The Mortmain and Charitable Uses Act, 1891. 

Note to (e) In urban districts the expenses will be defrayed out of the general rate. 

Section 3. (/) The effect of the L. G. A., 1929, Pt. III., Vol. V.and 10 Halsbury’s Statutes 903, 

* transferring to county councils the functions of highway authorities in rural districts is 

to render this proviso obsolete. County councils are by s. 30 (1), Vol. V. and 10 Halsbury’s 
Statutes 904, invested with the powers of “ highway boards ” under the Highway Acts, 
1835 to 1885 (9 Halsbury’s Statutes 50, 191), which were exercisable by many rural 
district councils, but they are not vested with the powders of a highway board under this 
proviso. 

Power to reduce 4, Section sixteen of the Highways and Locomotives Amendment Act, 

1878, shall apply to any part of a [county] road in any county, and so much of 
section as requires that any order made thereunder shall be provisional, 
4i&42Tict. and shall be confirmed as in the said Act mentioned, is hereby repealed, 

* hut no such order shall be made in respect of any main road within a municipal 

borough without the assent of the council of the said borough having been first 
obtained. 

See this section, 9 Ealsbury’s Statutes 173. The order must be made by the Minister 
of Transport. Words in italics were repealed by Sched. XII., Pt. III., of the L. G. A., 
1929, Vol. V. and 10 Halsbury’s Statutes 1016, and again by the Road Traffic Act, 1930, 
s. 122, Sched, V. (23 Halsbury’s Statutes 687, 696), and accordingly a borough council no 
longer has an absolute power of veto, but no order is to be made under s. 16 in relation 
to a road within a municipal borough unless, if the borough council so require, a local 
inquiry has been first held (s. 31 (4), L. G. A., 1929, Vol. V. and 10 Hal^ury’s Statutes 
905). By s. 134, Vol. V. and 10 Halsbury’s Statutes 971, “ district ’Mncludes nos* 
county borough, urban and rural district, and “ classified roads ” in non-county boroughs 
become “ county roads ” by virtue of ss. 29 and 31, ibid.^ Vol. V. and 10 Halsbury’s 
Statutes 903, 905. 

S. {GonJlracts for supply of road maXerial not to disqualify for election to 
county council. } 

Construction of 6 . Words and expressions to which meanings are assigned by the Local 
5 °** ovi f Grovernment Act, 1888, have in this Act the same respective meanings, and 
51 & 6- c . word “ highway ” includes any public bridle path or 

footway. 

See the interpretation section, ante, p. 4765. The latter part of this section was quite 
unnecessary, for a public bridle path or footway is as much a highway as a carriage road. 
See E. V. Salop County (Inhabitants) (1810), 13 East, 95 ; 26 Digest 572, 2633. 


THE MOETMAIN AND CHAEITABLE USES ACT, 189L 
(54 & 55 ViCT. c. 73) (a). 

An Act to amend the Mortmain and Charitable Uses Act, 1888, and the Law 
relating to Mortmain and Charitable Uses. [5th August, 1891.] 

Short title. 1* This’ Act may be cited as ‘"The Mortmain and Charitable Uses Act, 

1891.” 

(a) This Act amends the Mortmain and Charitable Uses Act, 1888, ante, p. 4771. As to 
the omission of the clause of enactment, see s. 4 of the S. L. R. A., 1894 (18 Halsbury’s 
Statutes 1020). 

Extent of Act 2. This Act shall not extend to Scotland or Ireland. 

Beflnitipn of 3. “ Land ” in the Mortmain and Charitable Uses Act, 1888, and in this 

‘*iand.’* include tenements and hereditaments, corporeal or incorporeal, 

of any tenure, but not money secured on land or other personal estate arising 
51 % 52 V* from or connected with land ; and the definition of land contained in the 

c. 42 . Mortmain and Charitable Uses Act, 1888, is hereby repealed {a). 
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(a) This supersedes the definition of “ land ” in s. 10 of the principal Act, anU, p. 4775. Note to 

Italicised words repealed as spent hy S. L. R. A., 1908 (18 Halsbuiy’s Statutes 1175). Section 3. 

With regard to money secured on land, it may be noted that corporation debenture stock 

charged on the revenue of all landed and other property of the corporation was held not 
to be an interest in land under Charitable Uses Act, 1735, {In re Pickard^ Elmsley v. 

Mitchellf [1894] 2 Ch. 88). See also In re Crossley, Birrell v. Greenhougk, [1897] 1 Cli. 

928 ; 61 J. P. 390. 

Where real estate has been devised to trustees on trust for sale, and the proceeds 
directed to be paid to a charity, the charity takes no benefit in anything but personal 
estate arising from land (Me Sid^ottom, Beeley v. Waterhomef [1902] 2 Ch. 389 ; 8 Digest 
267, 291). See also Be Wilkinson Esam v. Att.-Gen., [1902] 1 Ch. 841 ; 8 Digest 267, 

290 ; and Be Byland, Boper v. Byland, [1903] 1 Ch. 467 ; 8 Digest 267, 292. 

4 In tliis Act the word “ assurance ’’ shall have the same meaning as in Meaning of 
the Mortmain and Charitable Uses Act, 1888. assurance. 


5. Land may be assured by will to or for the benefit of any charitable 
use (a), but, except as hereinafter provided, such land shall, notwithstanding charitable 
anything in the will contained to the contrary, be sold within one year from g ^ 
the death of the testator, or such extended period as may be determined by 
the High Court, or any judge thereof sitting at chambers, or by the Charity 
Commissioners. 


(a) A testator, who died after the passing of this Act, by his wiU made before the 
passing of this Act, gave to a charity such part of the residue as may by law be given for 
charitable purposes, with a separate gift of the remainder to A. : — Held, that the Act 
applied, and in the absence of a contrary intention the whole of the residue, realty as 
well as personalty, went to the charity (In re Bridget, Brompton Hospital for Consumption 
V. Lewis, [1894] 1 Ch. 297 ; 8 Digest 283, 58i). As to the effect of a special Act on the 
provision of this section and section 8, infra, see In re Verrall, National Trust for Places 
of Historic Interest or Natural Beauty v. AU.-Oen., [1916] 1 Ch. 100 ,* 80 J. P. 89 ; 8 Digest 
260, 211. 


6 * So soon as the time limited for the sale of any lands under any such 
assurance shall have expired without completion of the sale of the land, the tSf UiSted for 
land unsold shall vest forthwith in the official trustee of charity lands, and 
the Charity Commissioners shall take all necessary steps for the sale or 
completion of the sale of such land to be efiected with all reasonable speed by 
the administering trustees for the time being thereof, and for this purpose the 
said Commissioners may make any order under their seal directing such 
trustees to proceed with the sale or completion of the sale of the said land 
or removing such trustees and appointing others, and may provide by any 
such order for the payment of the proceeds of sale to the official trustees of 
charitable funds in trust for the charity, and for the payment of the costs 
and expenses incurred by the said administering trustees in or connected with 
such sale, and every such order shall be enforceable by the same means and 
be subject to the same provisions as are applicable under the Charitable 
Trusts Act, 1853, and the Acts amending the same, respectively, to any orders 
)f the said Commissioners made thereunder. 


7. Any personal estate by will directed to be laid out in the purchase of 
and to or for the benefit of any charitable uses shall, except as hereinafter ^ t^idoutta 
provided, be held to or for the benefit of the charitable uses as though there 
had been no such direction to lay it out in the purchase of land (a). 


(a) Where a testator devised and bequeathed residuary estate to purchase land for the 
erection of model dwellings for the poor, it was held that the effect of striking out the 
direction to purchase land was not to put an end to the whole charitable trust, and that 
the residuary gift was valid (Be Sutton, Lewis v. Sutton, [1901] 2 Ch. 640 ; 66 J. P. 39 ; 
8 Digest 274, 420). 

A gift by a testatrix of “ any little money left ” for the repair of a churchyard is a 
vaHd bequest, and is not limited to the sum of £600 by the Gifts for Churches Aet, 1803 
(6 Halsbury’s Statutes 681) (Be Douglas, Douglas v. Simpson, [1905] 1 Ch. 279 ; 8 Digest 
286, 615). 
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Section 8. 8. It stall be lawful for the Higt Court, or any judge thereof sitting at 

chambers, or for the Charity Commissioners, if satisfied that land assured 

Power to retein by wiU to or for the benefit of any charitable use, or proposed to be purchased 
out of personal estate by will directed to be laid out in the purchase of land, 
is required for actual occupation for the purposes of the charity and not 
as an investment, by order to sanction the retention or acquisition, as the 
case may be, of such land {a), 

(a) On a summons under this section to sanction retention of land for the purposes of 
a charity after the expiration of a year from the testator’s death, the official trustee and 
not the commissioners should be made a defendant (Re Ghurch PatroTiage Trusty Laurie v. 
Att^Gen,, [1904] 1 Ch. 41 ; 68 J. P. 64). Affirmed on other points, [1904] 2 Ch. 643; 
8 Digest 254, 158. 

AppUcation of 9 - This Act shall only apply to the will of a testator dying after the passing 
Act- of this A.ct. 

Saving. 10 . i^'othing in this Act contained shall limit or affect the exemptions 

contained in Part III. of the Mortmain and Charitable Uses Act, 1888, or 
apply to any land or personal estate to be laid out in the purchase of land 
acquired under any assurance to which such exemptions or any of them 
apply, or shall exclude or impair any jurisdiction or authority which might 
otherwise be exercised by a court or judge of competent jurisdiction or by 
the Charity Commissioners. 


THE MOETMAIN AND CHAEITABLE USES ACT 
AMENDMENT ACT, 1892. 

(55 & 56 ViCT. c. 11) (a). 

An Act to mnend the Mortmain and Charitable Uses Act, 1888. 

[20th June, 1892.] 

Extension of 1 . Section six of the Mortmain and Charitable Uses Act, 1888, except so 
much of sub-section (2) thereof as provides that an assurance by deed, made 
otherwise than in good faith for full and valuable consideration, must be 
executed not less than twelve months before the death of the assuror, 
shall apply to any assurance by deed of land to any local authority for any 
purpose or purposes for which such authority is empowered by any Act of 
Parliament to acquire land (h). 

(a) This Act amends Mortmain, and Charitable Uses Act, 1888, ante, p. 4771. As to 
the omission of the danse of enactment, see s. 4 of the S. L. R. A., 1894 (18 Halshury’s 
Statutes 1020). 

(b) See the section here referred to, ante, p. 4774. 

Definitions. 2 . Por the purpose of this Act “ local authority ” means any county 
council, council of a municipal borough, sanitary authority, or any body 
having power to make a rate for public purposes or by the issue of any pre- 
cept, certificate or other document to acquire payment from some authority 
or officer of money which may render necessary the making of any such rate ; 
and “ assurance ” has the same meaning as in the Mortmain and Charitable 
Uses Act, 1888. 

Extent of Act. 3 . This Act shall not apply to Scotland or Ireland. 

4 . This Act may be cited as “ The Mortmain and Charitable Uses Act 
Amendment Act, 1892.” 


Short title. 



The Technical and Industeial Institutions Act, 1892. 
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Seetion 1. 

THE TECHNICAL AND INDUSTRIAL INSTITUTIONS 

ACT, 1892. 


(55 & 56 VxcT. c. 29) (a). 

An Act to facilitate the Acquisition and Bolding of Land by Institutions Jot 
Promoting Technical and Industrial Instruction and Training. 

[27tL. June, 1892.] 

1. This Act may he cited as “ The Technical and Industrial Institutions short atie. 
Act, 1892.” 

(a) As to the omission of the clause of enactment, see s. 4 of S. L. R. A., 1894 (18 
Haishnry’s Statutes 1020). 

2* This Act applies to every institution established, whether before or De^tion ot 
after the passiag of this Act, for effecting all or any of the following purposes, . 

that IS to say : c. 76. 

(i) To give technical instruction within the meaning of the Technical 

Instruction Act, 1889 (a) ; 

(ii) To provide the training, mental or physical, necessary for the above 

purpose ; 

(iii) In connection with the purposes before mentioned, to provide work- 

shops, tools, scientific apparatus and plant of all kmds, libraries, 
reading rooms, haUs for lectures, exhibitions, and meetings, gym- 
nasiums, and swimming baths, and also general facilities for mental 
and physical training, recreation, and amusement, and also all 
necessary and proper accommodation for persons frequenting the 
institutions ; 

and every such institution is in this Act referred to as the institution. 

(a) This must now be construed as a reference to Part VI. of the Education Act, 1921 
(7 Halsbury’s Statutes 168). See s. 171 (2) of that Act (op. cit. 215). 

3. — (1) The governing body of the institution may he any body corporate, Governing 
council, public authority, local authority, commissioners, directors, com-^^' 
mittee, trustees, or other body of persons, corporate or unincorporate, 
willing to undertake, or elected or appointed for the pi:^ose of undertaking, 
or having, the government and management of the institution (a). 

(2) The governing body may make byelaws and rules for the management 
and conduct of the institution (h). 

(а) Any sanitary authority may be a governing body within the meaning of this defini- 
tion. 

(б) Such byelaws and rules if made by virtue of this Act will not require confirmation 
by any central authority. 


4. The Lands Clauses Consolidation Act, 1845 (a), and the Lands Clauses incorporaUonof 
Consolidation Acts Amendment Act, 1860 (6) (except the provisions of those 
Acts relating to the purchase and taking of lands otherwise than by agree- c. loe. 
ment, and with respect to the entry upon lands by promoters of the under- 
taking, and with respect to determining the amount of purchase money 
by valuation of surveyors), are hereby incorporated in this Act. 


(а) A7ite,p.4104. 

(б) Ante, p. 4252. 


5. The governing body of the institution may by agreement enter on, ^ 
take, and use any land required by them for the purposes of the institution, 
and such land may be conveyed either to the governing body or to trustees 
for the governing body. 

P.H.— VOL. IV. 3 b 
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Seetion 6. 6 — (1) A conveyance of land may be made to tbe governing body of the 

institution or to trustees for tbe governing body either for valuable con- 

Conveyance sideration in money, or in consideration of a rentcharge, or by way of exchange 
for other land, or, subject as in this Act provided, by way of free gift, and 
change, or gift, without any Consideration (a). 

(2) A conveyance under this Act by a person having an equitable estate 
shall operate to pass any bare outstanding legal estate vested in a trustee. 

(a) See In re Stanley's Trust Deed, Stanley v. AtL-Gen. (1910), 26 T. L. B. 365 ; 19 
Digest 597, 260. 

Conveyances by 7 . — (1) A conveyance under this Act by a person not entitled to dispose 

limited owers. absolutely for his own benefit of the land proposed to be conveyed (other 
than a conveyance on a sale or exchange for the best consideration in money, 
or by way of rentcharge, or in land to be reasonably obtained) shall be subject 
to the following restrictions and provisions : 

(a) It shall not in itself, or in addition to any land conveyed under this 

Act by the same person, comprise more than two acres in the whole 
in any one county, city, or borough : 

(b) It shall be made either with the consent of the person, if any, entitled 

to the next estate of freehold in remainder for the time being, or 
with the approval of the High Court of Justice. 

(2) Every application to the court for an order approving a conveyance 
under this Act shall be by summons in chambers, and shall, subject to the 
Acts regulating the court, be assigned to the Chancery Division. 

(3) On any such application the court may direct notice to be served on 
such persons, if any, as it thinks fit. 

(4) On any such application the court shall have regard to the circumstances 
of the settled estate, the wants of the .neighbourhood and the interests 
of the persons entitled in remainder, and the court, if it thinks fit under 
all the chcumstances of the case, may make an order approving the proposed 
conveyance. Such order, if the court thinks fit, may be made on such terms 
and conditions, if any, as the court thinks proper ; but no such order shall 
be made if the application is opposed by any person entitled in remainder, 
unless the court is of opinion that the opposition is unreasonable, or the interest 
of the person opposing so remote that it may properly be disregarded. 

Institution to 8, Every institution for which land has been acquired under an exercise 
of the powers conferred by this Act shall be open generally either to all 
persons or to all persons within specified Hmits as to age, qualification, or 
otherwise, and either without payment or on specified terms as to times of 
attendance and payment of subscriptions or fees, or otherwise, but so that 
no preference be given to any person or class of persons within the specified 
limits. 

9 . — (1) Land acquired under the powers of this Act shall not be used 
otherwise than for the purposes of an institution withiu the meaning of 
this Act, but, with the consent of the Charity Commissioners, may be sold 
or may be exchanged for other land. 

(2) The governing body or their trustees may execute conveyances and 
do all acts necessary to effectuate the sale or exchange. 

(3) On a sale, the receipt of the gover ning body or of the trustees for 
the governing body shall be sufficient discharge for the purchase money, 
and such money shall, as soon as convenient, be invested in the purchase 
of other land. 

(4) Land purchased or taken in exchange under this section shall be devoted 
to the same purposes and be liable to the same incidents as originally were 
applicable to or affected the land sold or given in exchange. 


Site may be 
sold or 
exdianged. 
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(5) Money arising by sale may, until reinvested in the purchase of land Section 9. 

be invested in the names of the governing body or of trustees for the governing 

body in any manner in which trust money is for the time being by law 
authorised to be invested ; and all dividends and income on investments 
so made and all the resulting income shall be invested in like manner so as 
to accumulate in the way of compound interest, and be added to capital 
until the capital is reinvested in the purchase of land. 

10* — (1) Parts I. and IL of the Mortmain and Charitable Uses Act, 1888? 
and so much of the Mortmain and Charitable Uses Act, 1891 (a), as requires c. 42, aiwfpart ’ 
that land assured by will shall be sold within one year from the death of the cf 73 , 
testator, shall not apply to conveyances or to assurances by will made under apply- 
or for the purposes of this Act, . . . (6). 

(2) Any corporate body may acquire and shall be entitled to hold and 
retain land for the purposes of this Act without any licence in mortmain. 

(a) Ante, pp. 4771, 4772, 4834. 

(b) Words omitted here were repealed by tbe Education Act, 1918 (7 Halsbury’a 
Statutes 128), but see now generally as to assurances for educational purposes s. 117 of 
the Education Act, 1921 (op. cit. 193). 

11, This Act shall not extend to Scotland. Extent of Act. 


THE POEGED TEANSPEES ACT, 1892. 

(55 56 ViCT. 0. 36) (a). 

An Act to remove doubts as to the meaning of the Forged Transfers Act, 1891 

[27th June, 1892]. 

1. This Act may be cited as ‘'The Forged Transfers Act, 1892,’’ am] Short tiWe. 
this Act and the Forged Transfers Act, 1891, may be cited together as the 
Forged Transfers Acts, 1891 and 1892. 

(a) This Act amends the Forged Transfers Act, 1891, ante, p. 4831. As to the omission 
of the clause of enactment, see s. 4 of the S. L. R. A., 1894 (18 Halsbuiy’s Statutes 1020). 

2* yVhereas (a) ... ^ Semovai of 

The Forged Transfers Act, 1891, shall have eflEect as if at the end of sub- 
section one of section one of that Act, there were added the words 
“ whether such loss arises, and whether the transfer or power of attorney 
was forged before or after tbe passing of this Act, and whether the 
person receiving such compensation, or any person through whom he 
claims, has or has not paid any fee or otherwise contributed to any fund 
out of which tbe compensation is paid.” 

(a) The preamble to this section (repealed by the S. L. R. A„ 1908 (op, cit, 1175), after 
referring to s. 1 (1) of the Forged Transfers Act, 1891, ante, p; 4831, recited that it was 
expedient to remove doubts as to the application of that Act to losses and forgeries before 
its passing. 

3. Sub-section two of section one of tbe said Act shall be read as if, Amendment of 
after tbe words “on any one hundred pounds transferred,” were inserted 1 ^ 43 , s. i(§; 
the words “ with a miniTTium charge equal to that for twenty-five pounds.” 

4* Where the shares, stock, or securities of a company or local authority Provision whcia 
have by amalgamation or otherwise become the shares, stock, or securities 
of another company or local authority, the last-mentioned company and 
authority shall have the same power under the Forged Transfers Act, 1891, company, 
and this Act, as the original company or authority would have had if it 
had continued. 
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THE EAILWAY AND CANAL TEAPFIC ACT, 1892. 

(55 t 56 ViCT* c. U) (a). 

An Act to amend the Railioay and Canal Traffic Act, 1888. 

[27tli June, 1892.] 

Whereas by section twenty-four of the Railway and Canal Traffik Act, 1888, 
it is provided thed after the commencement of the session of Parliament next after ‘ 
that- in which the report of the Board of Trade with respect to a classification of 
traffi/C and schedule of rates and charges has been submitted to Parliament, the 
Board of Trade may embody in a provisional order such classification and schedule 
as in the opinion of the Board of Trade ought to be adopted, and procure a Bill 
to be introduced to confirm the order, and it is expedient to amend this provision : 

1. A provisional order in pursuance of sub-section seven of section twenty- 
four of tbe Railway and Canal Traffic Act, 1888, may be made, and a Bill 
to confirm tbe same may be introduced at any time after bearing tbe parties 
as provided in sub-section four of the said section. 

(a) This Act amends the Railway and Canal Traffic Act, 1888, s. 24 (7). See the note 
to that section, ante, p. 4710, where the efiect of the amendment is stated. As to the 
omission of the clause of enactment, see s. 4 of S. L. R. A., 1894 (18 Halsbury’s 
Statutes 1020). Preamble repealed by S. L. R. A., 1908 (op. cit. 1175). 

2. This Act may be cited as ‘‘ The Railway and Canal Traffic Act, 1892.” 


THE PUBLIC LIBEAEIES ACT, 1892. 

(55 & 56 ViCT. c. 53) (a). 

An Act to consolidate and amend the Law relating to Public Libraries. 

[27th June, 1892.] 

Adoption of Act and Constitution of Library Authority. 

1. — (1) This Act shall extend to every library district for which it is 
adopted. 

(2) For the purposes of this Act and subject to the provisions thereof 
every urban district (6) and every parish in England and Wales which is 
not within an urban district shall be a library district (o). 

(а) This Act repeals and consolidates all the previous Acts relating to public libraries, 
a list of which will be found in the Second Schedule. As to the omission of the clause of 
enactment, see preceding note. This Act has been amended by the Public Libraries 
(Amendment) Act, 1893, the Public Libraries Act, 1901, and the Public libraries Act, 
1919, post, pp. 4871, 4995 and 6238. See also the Libraries Offences Act, 1898, post, 
p. 4948, 

(б) See the definition of an urban district in s. 27, post, p. 4847. 

(c) The next sub-section is repealed by s. 89 of the L. Gr. A., 1894 (10 Halsbury’s 
Statutes 827). See s. 7 of that Act, post, p. 4895, 

2. — (1) A rate or addition to a rate shall not be levied for the purposes of 
this Act for any one financial year (a) in any library district to an amount 
exceeding one penny in the poimd (6). 

(2) This Act may be adopted for any library district subject to a condi- 
tion that the maximum rate or addition to a rate to he levied for the purposes 
of this Act in the district or in any defibned portion of the district in any one 
financial year shall not exceed one hat^enny or shall not exceed three farthings 
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in the poiind, but such limitation if fixed at one halfpenny may be subse- Section 2. 

quently raised to three farthings, or altogether removed, or where it is for the 

time being fixed at three farthmgs may be removed. 

(а) This means the period of tTvelve months for -which the accounts of the authority are 
made up. See s. 27, post, p. 4847. 

(б) This section has now ceased to have effect, see s. 4 of the Act of 1919, post, p. 5240. 

3 (a). [Proceedings for adoption of Act.l 

(a) This section was repealed so far as it relates to urban districts by s. 2 (2) of the Act 
of 1893, post, p. 4871. Section 3 of that Act which prescribed the procedure to be adopted 
in urban districts was in turn repealed by s. 7 of the 1919 Act, post, p. 5241, which provides 
that any resolution passed in accordance with the ordinary procedure of the council 
concerned shall have full effect for purposes of the Act of 1893, post, p. 4871. 

4 . This Act when adopted for any library district shall be carried into Act when 
execution, if the library district is an urban district, by the urban authority executed^y^^ 
and, if it is a parish, by the commissioners appointed under this Act (u) ; autho- 
and any such authority or commissioners executing this Act are hereinafter 
referred to as a “ library authority ’’ (6). 

(а) If there is a parish council for the parish, the authority for the execution of the 
Act is now that council (see the L. G. A., 1894, s. 7 (5), (7), post, p. 4895 ; see also s. 53, 
post, p. 4913). If there is no parish council, it is still commissioners appointed under this 
Act, but appointed by the parish meeting under L, G, A,, 1894, s, 19 (4), instead of by the 
vestry. The first thing the library authority has to do is to send notice of the adoption 
of the Act to the Ministry of Health and Board of Education, See the Public Libraries 
Act, 1901, s. 8, post, p, 4997, and M. of H. (Public Libraries, etc.) Order, 1920, ante, p. 3186. 

(б) In every rural parish the parish meeting have had since 1894, exclusively, the power 
of adopting this Act. See s. 7 (1) of the L. G. A., 1894, post, p. 4896. But see now the 
Act of 1919, post, p. 5238, under which the County Council may adopt the Libraries Acts 
for the areas within the county not included in any existing library area, 

5. — (1) Where this Act is adopted for auy parish the vestry shall forthwith 

appoint not less than three nor more than nine voters in the parish to be fOTesSsutfi^ 
commissioners for carrying this Act into execution (a). ^ parish. 

(2) The commissioners shall be a body corporate by the name of The 
Commissioners for Public Libraries and Museums for the parish of 

, in the county of /’ and shall have perpetual succession 

and a common seal, with power to acquire aud hold lands for the purposes of 
this Act, without any licence in mortmain (b), 

(a) This sub-section only applies in parishes not having a parish council. As to the 
qualification of commissioners, see now s. 2 of the L. G. A., 1894 (10 HaJsbury’s Statutes 
774), as amended by the Eepresentation of the People Acts. . 

(b) The parish council will be a body corporate, with power to hold lands for the pur- 
poses of tMs Act -without a licence in mortmain (see the L. G. A., 1933, s. 48 (2), ante, 
p. 782). As to parishes withont a parish council, see ibid,, s. 47 (3), aTite, p. 781, 

6. — (1) The commissioners shall, as soon as conveniently may be 
their appointment, divide themselves by agreement, or in default of agree* 
ment by ballot, into three classes, one*third or as nearly as may be one-third 
of them being in each class. 

(2) The offices of the first class shall be vacated at the expiration of one 
year, the offices of the second class at the expiration of two years, and the 
offices of the third class at the expiration of three years from the time of 
appointment. 

(3) The offices of vacating commissioners shall he filled by an equal number 
of new commissioners to be appointed by the vestry from among the voters 
in the parish ; and every newly elected commissioner shall hold his office 
for the term of three years from the date when the office became vacant, and 
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no longer, unless re-elected ; but a person, on ceasing to be a commissioner, 
shall, unless disqualified, be re-eligible. 

(4) Any casual vacancy among the commissioners, whether arising by 
death, resignation, incapacity, or otherwise, shall as soon as may be after 
the occurrence thereof he filled up by the vestry ; but the term of office of 
a commissioner appointed to fill up a casual vacancy shall expire at the date 
at which the term of office of the commissioner in whose place he is appointed 
would have expired (a). 

(a) This section is now applicable only in parishes not having a parish councih 

7* The commissioners shall meet at least once in every months and at such 
other times as they shall think jit^ at some ccynvenient place ; and any one cmn~ 
missioner may summon a special meeting by giving three clear days' notice in 
writing to each commissioner, specifying therein the purpose for which the 
meeting is called. Business shall not he transacted at any meeting of the com- 
missioners unless at least two of them are present {a). 

(a) Ss. 7, 8, have been repealed, except as to London and except as to commissioners 
appointed under the Act, by the L. G. A., 1933 ,* see now ibid., Sched. III., ante, p. 1231, 

8. All orders and proceedings of the commissioners shall he entered in hooks 
to he kept for that purpose, and shall he signed hy the commissioners or any two 
of them ; and all such orders and proceedings so entered, and purporting to be 
so signed, shall be deemed to he original orders and proceedings, and such hooks 
may he produced and read as evidence of all such orders and proceedings upon 
any judicial proceeding {a). 

(a) See note (a) to s. 7, supra. 

9. — (1) Where this Act is adopted for any two or more neighbouring 
parishes, the vestries of those parishes may by agreement (6) combine for 
any period in carrjdng this Act into execution, and the e^enses of carrying 
this Act into execution shall be defrayed by the parishes in such proportions 
as may be agreed on by the vestries. 

(2) The vestry of each of the said parishes shall appoint not more than six 
commissioners in accordance with the provisions of this Act and the com- 
missioners so appointed for the several parishes shall form one body of 
commissioners, and shall act accordingly in the execution of this Act (c). 

(a) As to the combination of urban districts, see the Public libraries (Amendment) Act, 
1893, s, 4, post, p. 4872. 

(h) The vesbdes were not corporate bodies, and the only evidence of an agreement 
between them wonid be the resolutions appearing on the minutes, but parish councils are 
corporate bodies and can enter into formal agreements. 

(c) See now the L. G, A., 1894, s. 53 (2), post, p. 4913, as to the compulsory transfer of 
the powers and dnties of any commissioners appointed under this sub-section. 

10. Where the voters in a parish adjoining or near any library district for 
which either this Act has been adopted, or the adoption thereof is contem- 
plated, consent to such parish being annexed to the said district, such parish, 
subject to the consent of the library authority of the said district being also 
given, shall be annexed to and form part of that district for the purposes 
of this Act ; the vestry of such parish shall appoint not more than six com- 
missioners in accordance with the provisions of this Act, and the commissioners 
so from time to time appointed shall during their respective terms of office 
be deemed for all the purposes of this Act to be members of the library 
authority of the said di^ict. 

Execution op Act. 

IL — (1) The library authority of any library district for which this 
Act has been adopted may, subject to the provisions of this Act, provide all 
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or any of the following institutions, namely, public libraries, public museums, Section !!• 

schools for science, art galleries, and schools for art, and for that purpose 

may purchase and hire land, and erect, take down, rebuild, alter, repair, and 
extend buildings, and fit up, furnish, and supply the same with all requisite 
furniture, fittings, and conveniences (a). 

(2) Where any of the institutions mentioned in this section has been 
established either before or after the passing of this Act by any library 
authority under this Act or the Acts hereby repealed, that authority may 
establish in connexion therewith any other of the said institutions without 
further proceedings being taken with respect to the adoption of this Act. 

(3) No charge shall be made for admission to a library or museum provided 
under this Act for any library district, or, in the case of a lending library, for 
the use thereof by the inhabitants of the district ; but the library authority, 
if they think fit, may grant the use of a lending library to persons not being 
inhabitants of the district, either gratuitously or for payment. 

(a) It is now provided by the Act of 1919, s. 8, post, p. 5241, that the powers of pro- 
viding schools for science and schools of art conferred by this section shall cease, without 
prejudice, however, to the power of maintaining any such school established under this 
section before the passing of the Act of 1919, post, p. 5238. A free library, established by 
a library authority under this Act, is a building which is the property of a literary or 
scientific institution within r. YI. of Sched. (G) of Income Tax Act, 1842, and is, there- 
fore, exempt from assessment to income tax under Sched. A. (9 Halsbury’s Statutes 532) 

{Manchester Corporation v. McAdam, [1896] A. G. 500 ; 61 J. P. 100 ; 28 Digest 14, 66, 
practically overmling Andrews v. Bristol Corporation (1892), 56 J. P. 615 ; 61 L. J. Q. B. 

715 ; 28 Digest 13, 65), 

A museum provided under this Act in an urban district may be appropriated under 
Public Libraries Act, 1901, s. 7, post, p. 4997, for the purposes of the Museums and 
Gymnasiums Act, 1891, ante, p. 4827, thus relieving the library rate from the expense of 
maintaining it. 

The council of a metropolitan borough in which this Act was in force in the course of 
demolishing some old premises, for the purpose of erecting a free library, made a hole in 
the waD of an adjoining owner’s premises and did damage. In an action for damages 
brought by the adjoining owner it was held that the Publio Authorities Protection Act, 

1893, did not apply {W(Mi v. Southwark Borough Council (1908), 72 J. P. 71 ,* 38 Digest 
108, 776), 

12. — (1) For the piirpose of the purchase of land under this Act by a library Provision as to 
authority the Lands Clauses Acts (a), with the exception of the provisions d^Sa?of uSd. 
relating to the purchase of land otherwise than by agreement, shall be 
incorporated with this Act. 

(2) The library authority of any library district which is an urban district 
may with the sanction of the Local Government Board (b) appropriate for the 
purposes of this Act any land which is vested in that authority (c). 

(3) A library authority may with the sanction of the Local Government 
Board ((Z) sell any land vested in them for the purposes of this Act, or ex- 
change any such land for other land better adapted for those purposes, and the 
money arising from the sale or received by way of equality of exchange shall 
be applied in or towards the purchase of other land better adapted for the said 
purposes, or may be applied for any purpose for which capital money may be 
applied, and which is approved by the Local Government Board (d), 

(4) A library authority may let a house or building, or any part thereof, 
or any land vested in them for the purposes of the Act, which is not at the 
time of such letting required for those purposes, and shall apply the rents and 
profits thereof for the purposes of this Act (e). 

(a) Lands Clauses Consolidation Act, 1845, ante, p. 4104 ; Lands Clauses Consolidation 
Acts Amendment Act, 1860, ante, p. 4252 ; Lands Clauses (Umpire) Act, 1883, ante, 
p. 4664. Tbe exception of the provisions relating to the purchase of land otherwise than 
by agreement, leaves the authority without power to give compensation for injuriously 
affecting lands. See Ferrar v. London Commissioners of Sewers (1869), L. B. 4 Exch. 227 ; 
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11 Digest 134, 211, As to disregard of restrictive covenants, see Kirby v. Harrogate 
School Board, [1896] 1 Ch. 437 ; 60 J. P. 182 ; 11 Digest 145, 297, 

(b) The powers of the L. G. B. were transferred to the Minister of Health, and are now 
vested in the Board of Education by the Order in Council of the 17th May, 1920, ante, 
p. 3186. The 0. in C. itself should be consulted, in connection with this and the following 
notes. 

(c) And see Att.-Gen. v. Corporation of Sunderland, ante, p. 4453. 

(d) The powers of the L. G- B. under this sub-section were transferred to the Board 
of Education hy Order in Council of 17 May, 1920, ante, p. 3186. 

(e) The powers granted by this suh-section are ancillary to and not in contradiction of 
the powers conferred by the preceding suh-section. The object of the suh-section is 
to confer on a library authority the right to let for temporary purposes land which is not at 
the time of the letting required for library purposes. 

Where a local authority appropriated premises provided for library purposes for adminis- 
trative purposes without the consent of the Board of Education an injunction was granted 
at the suit of the Attorney-General {Att,-Oen. v. WestTninster City Council, [1924] 2 Ch. 416 ; 
88 J. P. 145 ; 38 Digest 227, 586), 

13. — (1) Any person holding land for ecclesiastical, parochial, or charitable 
purposes may, subject as hereiaafter provided, grant, or convey, by way of gift, 
sale, or exchange, for any of the purposes of this Act any quantity of such land, 
not exceeding in any one case one acre, in any manner vested in such person. 

(2) Provided that — 

(a) ecclesiastical property shall not be granted or conveyed for those pur- 
poses without the consent of the Ecclesiastical Commissioners ; and 

(b) parochial property shall not he so granted or conveyed save hy tlie 
hoard of guardians of the foor law union comprising the parish to 
which the property belongs, or without the consent of the Local 
Government Board (a) ; and 

(c) other charitable property shall not be so granted or conveyed without 
the consent of the Charity Commissioners ; and 

(d) the land taken in exchange or the money received for such sale 
shall be held on the same trusts as the land exchanged or sold ; and 

(e) land situated in the administrative county of London, or in any 
urban district containing according to the last published census 
for the time being over twenty thousand inhabitants, which is 
held on trusts to be preserved as an open space, or on trusts which 
prohibit building thereon, shall not be granted or conveyed for the 
purposes of this Act. 

(3) Any land granted or conveyed to any hbrary authority under this 
section may be held by that authority without any licence in mortmain. 

. (a) Words in italics repealed hy Sched. XII., Pt. VII., L. G, A., 1929, Vol. V. and 10 
Halsbiiry’s Statutes 1019. As to the transfer of parish property vested in boards of 
guardians at April 1st, 1930, see L. G, A., 1929, s. 116, Vol. V. and 10 Halsbury’s Statutes 
956, and as to dealing with such property after that date, see Sohed. VII., Vol. V. and 
10 Halsbury’s Statutes 987. The consent of the M. of H. must still be obtained under 
the provision in the text. 

14. — All land appropriated, purchased, or rented, and all other real and per- 
sonal property presented to or purchased or acquired for any library, museum, 
art gallery, or school under this Act shall be vested in the library authority. 

15. — (1) The general management, regulation, and control (a) of every 
library, museum, art gallery, and school provided under this Act shall be 
vested in and exercised by the library authority, and that authority may 
provide therein books, newspapers, maps, and specimens of art and science, 
and cause the same to be bound and repaired when necessary. 

(2) The library authority may also appoint salaried officers and servants, 
and dismiss them, and (b) make regulations for the safety and use of every 
library, museum, gallery, and school under their control, and for the admission 
of the public thereto. 
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(3) Provided ttat a library authority being an urban authority may if Section 15. 
they think fit appoint a committee and delegate to it all or any of their powers 
and duties under this section, and the said committee shall to the extent of 
such delegation he deemed to be the library authority. Persons appointed 
to he members of the committee need not be members of the urban 
authority (c). 

(а) As to oSences, see the Libraries Offences Act, 1898, p. 4948. As to making 
byelaws, see the Public Libraries Act, 1901, a. 3, post, p. 4996. 

(б) Words in italics repealed by tbe L. G. A., 1933, ante, p. 735, except so far as relates 
to parish councils and to commissioners appointed under the Act. 

(c) No qualification is prescribed for these persons. Delegation does not relieve the 
urban authority from their liability for negligence on the part of those having control of 
the library {Bungary v. WeLlinglorough U. C, (1903), 67 J. P. N. 304). 

16 . — (1) (a). Power to Ubrary 

' ^ ^ . . . authorities to 

(2) The library authority of any library district may with the consent of 

the voters (h) in the district and of the Charity Commissioners make the like ° 

agreement with the governing body of any library established or maintained 
out of the funds subject to the jurisdiction of the Charity Commissioners, 
and situate in or near the library district, and, in case of inability, objection, 
or failure on the part of the governing body to enter into such agreement, 
the Charity Commissioners may, if they think fit, become party to the agree- 
ment on behalf of the governing body. 

(3) This section shaU apply, with the necessary modifications, to a museum, 
school for science, art gallery, or school for art in like manner as to a library. 

(a) This sub-section is repe^ed by PubUo Libraries Act, 1901, s. 14, and Sched,, posh 
p. 4998, and s. 5 of that Act, post, p. 4996, now makes other provision for library authorities 
to share the cost of a library by agreement. 

(b) In an urban district no consent of the voters is now required (Public Libraries 
Amendment) Act, 1893, s. 2, post, p. 4871). 

17 . Where a library authority accept a grant out of money provided by Power to library 
Parliament from the Department of Science and Art towards the purchase tcSp?p^^a- 
of the site, or the erection, enlargement, or repair, of any school for science mentary grant, 
and art, or school for science, or school for art, or of the residence of a teacher 

in any such school, or towards the furnishit^ of any such school, that authority 
may accept the grant upon the conditions prescribed by the Department of 
Science and Art, and may execute any instruments required by that Depart- 
ment for carrying into effect those conditions, and upon payment of the grant 
shall be bound by such conditions and instruments, and have power and be 
bound to fulfil and observe the same (a). 

(a) See note (a) to s. 11, ante, p. 4843. 


Financial Provisions. 


18 . — (1) . . - W* Expenses of 

library autbo* 

. . . . . . rity, how 

d^ayed. 

(3) Where a parish or a part of a pariah is annexed in pursuance of this 
Act to any library district, so much of the said expenses as is chargeable 
to such parish or part shall be defrayed in like manner as if such parish or 
part were a separate library district (6). 

{a) Sub-s. (1) was repealed, except as to Loudon, by the L. G. A., 1933, ante, p. 735. 

(6) The remainder of tbis sub-section is repealed by Public Libraries Act, 1^1, s. 14, 
and Sobed., post, p. 4998. 
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Section 19. 19 . — (1) Every library autbority, with the sanction of the Local Govern- 

ment Board (a), and in the case of a library authority being commissioners 

by appointed for a parish, with the sanction also of the vestry (6) of such parish, 

authority. may borrow money for the purposes of this Act on the security of any fund or 
rate applicable for those purposes (c). 

38<fe39Vict. (2) . . . {d). 

(3) The Public Works Loan Commissioners may in manner provided by 
the Public Works Loans Act, 1875 (e), lend any money which may be borrowed 
by a library authority for the purposes of this Act. 

(a) Now the M. of H. 

(i)) See s. 6 and note (a) thereto, ante, p. 4841, as to substituting the consent of the parish 
meeting. As to borrowing by a parish council, see L. G. A., 1933, s. 195, ante, p. 1023, 
and note (Ic) on p. 1030, ante. As to borrowing by a County Council, see ibid. 

(c) Words in italics repealed by the L. G. A., 1933, ante, p. 735, except so far as relates 
to commissioners appointed under the Act or as to London. 

(d) Sub-section repealed by L. G. A., 1933, except as in last note. 

(e) See that Act, ante, p. 4530. 

Accounts and 20. — (1) Separate accounts shall be kept of the receipts and expenditure 

^ ‘ under tMs Act of every library authority and their officers, and those accounts 

shall be audited in like rmnn&r and with the like incidents and consequences, in 
the case of a library authority being an urban authority, and of their officers, as 
the accounts of the receipts and expenditure of that authority and their officers 
under the Public Health Acts {a). 

(2) The accounts of the receipts and expenditure of a library authority 
being comm i ssioners appointed under this Act, and of their officers, shall be 
audited yearly by a district auditor in like manner and with the like incidents 
and consequences as in the case of an audit under the Acts relating to the relief 
of the poor, and those commissioners shall be a local authority within ike meaning 

42 A 43 Viet, of the District Auditors Act, 1879 {a). 

(3) The accounts of the receipts and expenditure under this Act of any library 
authority other than the council of a municipal borough shall he open at all 
reasonable times to the inspection, free of charge, of any ratepayer in the library 
district, and any such ratepayer may without charge make copies of and extracts 
from those accounts ; and if any library authority or any person being a member 
thereof or employed by them and having the custody of the accounts fails to allow 
the accounts to be insqoected, or copies or extracts to he made, as required by this 
section, such authority or person shall for each offence be liable on summary 
conviction in manner provided by the Summary Jurisdiction Acts to a fi.ne not 
exceeding five pounds. 

(a) Words in italics repealed by the L. G. A., 1933, ante^p. 735, except so far as relates 
to commissioners appointed under the Act or as to London. 


Pbovisions affecting London only. 

AppUcationoi 21 . — (1) The city of London shall be a library district, and on this Act 
L^don^*^ being adopted for the city, the common council shall he the library authoiity. 

(2) The opinion of the voters in the city of London with respect to any 
question under this Act shall he ascertained by the mayor on the requisition 
of the common council. 

(3) The expenses incurred in the city of London in and incidental to the 
execution of this Act, including all expenses in connexion with ascertaining 
the opinion of the voters, shall be defrayed out of the consolidated rate levied 
by the commissioners of sewers, or a separate rate to be made, assessed, and 
levied by those com m issioners in like manner as the consolidated rate. 
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(4) So much of ifiis Act as limits the rate or addition to a rate to he levied Section 21. 

in any library district for any one financial year to one penny in the pound 

shall not extend to the city of London {a), 

(a) This sub-section was repealed by the Act of 1919, post, p. 5238. 

22. [Power for district in London to adopt Act] (a). 

(a) This section was repealed by the London G. A., 1899, s. 35 (2), and Third Schedule* 

See now ss. 4 and 34 of that Act (11 Halsbury^s Statutes 1227, 1241) as to the adoption 
of this Act in a metropolitan borough. 

23. Tke vestry or district board constituted under the Metropolis Manage- 

ment Act, 1855, for any parish mentioned in Schedule A. or district mentioned trictbo^d in 
in Schedule B. to that Act, as amended by any subsequent Acts, may, if this appreciate 
Act is in force in such parish or district, appropriate with the sanction of the ^^d for library. 
Local Government Board (a) for the purposes of this Act any land which is 
vested in such vestry or board. 

(a) Now the M. of H. 

Supplemental Provisions. 

24. Any agreement under this Act between two or more vestries or library Adjustment of 

authorities, or between a library authority and any other body, may provide of 

that on the termination of the agreement an adjustment shall be made of the agreement, 
interests of the several parties thereto in any property to the provision of 

which they have contributed, and as to the mode in which the adjustment shall 
be arrived at, and in the event of any dispute the adjustment shall on the 
application of any of the parties be made by an arbitrator appointed by the 
Local Government Board (a). 

(a) Now the M. of H. 

25. Nothing in this Act shall interfere with the operation of the Act of saving for 
the session of the twenty-eighth and twenty-ninth years of the reign of her 
present Majesty, chapter one hundred and eight, so far as it relates to the 
collection of a rate for a public library in Oxford. 

26. For the purposes of this Act the vestry of a parish shall be any body CoMtitution 
of persons acting by virtue of any Act of ParHament as or instead of a vestry, of v£txy for^ 
and, where there is no such body, shall be the inhabitants of the parish in 

vestry assembled, but in the latter case the persons registered as county 
electors in respect of the occupation of property situate in the parish, and no 
other persons, shall be members of the vestry. 

27. In this Act, unless the context otherwise requires, — 

The expression “ urban district ” means a municipal borough. Improve- DefiniUons 
ment Act district, or local government district ; and “ urban authority 
means, as regards each such district, the council improvement com- 
missioners, or local board : 

The expression “ financial year ” means the period of twelve months 
for which the accounts of a library authority are made up (ct) : 

The expression “ overseers ” includes any persons authorised and 
required to make and levy poor rates in a parish, and acting instead 
of overseers (6) ; 

The expression “common council’’ means in relation to the city of 
London the mayor, commonalty, and citizens, acting by the mayor, 
aldermen, and commons in common council assembled. 

(а) The definition of a voter here following was repealed by the Public Libraries Act, 

1901, s. 14, and Sohed,, post, p. 4998, and is now supplied by s. 9 of that Act, post, p. 4997. 

(б) Overseers were abolished by the B. and V. Act, 1925, s. 62, ante, p. 2222. ill rates 
are now levied by the raiai^ authority. 
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28 , — (1) (a) The Acts mentioned in the Second Schedule to this Act shall le 
repealed as from the coinmencement of this Act, save so far as any of them extend 
beyond England arid Wales ; and where those Acts have been adopted for any 
library district, that adoption shall be deemed to have been an adoption of 
this Act, and this Act shall apply accordingly. 

(2) (a) Tor the purpose of this section the said Acts shall be deemed to have 
been adopted for any district in which they were in force immediately before 
the commencement of this Act, 

(a) Repealed by S. L. R. A., 1908 (18 Halsbury’s Statutes 1175). 

29 , Nothing in this Act shall be deemed to limit, or to reduce or alter the 
limit of any rate which any library authority is authorised to levy under or 
by virtue of any local Act. 

30 , [Commencement of Act, October 1, 1892.] (a) 

(a) Repealed by S. L. R. A., 1908. 

31 , This Act may be cited as “ The Public Libraries Act, 1892.” 


SCHEDULES. 


FIRST SCHEDULE {a), 

(a) This schedule (“ Regulations for ascertaining the opinion of the voters in a library 
district ”) was repealed, so far as it applied to rural parishes, by the L. G. A., 1894, s. 89. 
So far as it applied to urban parishes, it became practically obsolete in 1893, for the Public 
Libraries (Amendment) Act, 1893, s. 2, post, p. 4871, substituted the consent of the urban 
authority for the consent of the voters. It remained, however, in force in the Metropolis 
until it was finally repealed by the Public Libraries Act, 1901, post, p. 4996. And see now 
the Act of 1919, s. 7, post, p. 5241. 


SECOND SCHEDULE {a), 

(a) This Schedule of Acts repealed (itself repealed by the S. L. R. A., 1908 ; 18 Hals- 
buiy’s Statutes 1175) included the following Public Libraries Acts and Amendment Acts, 
—1855, 1866, 1871, 1884, 1887, 1889, and 1890. 


THE PRIVATE STREET WORKS ACT, 1892. 

(55 & 56 ViOT. c. 57.) 

An Act to amend the Public Health Acts m relation to Private Street 
Improvement Expenses, [28th June 1892.] 

1 . This Act may be cited as the Private Street Works Act, 1892, and 
shall be construed as one with the Public Health Acts, and shall extend 
only to England ; and this Act and the Public Health Acts may be 
cited Jogether as the Public Health Acts. 

The Act is now applied to all rural districts by the L. G. A., 1929, Vol. V. and 
10 Halsbury’s Statutes 883, which provides that the county council shall have the 
functions of an urban authority under this Act with respect to such parts of the 
county as are for the time being comprised in any rural district {ibid,, a. 30 (2) and 
Sched. I., Yol. V. and 10 Halsbury’s Statutes 904, 975). 

In the application of the Act to county councils, the county surveyor when pre^ 
paring the specification under s, 6 (2), post, p. 4852, nxust, if and so far as the works 
include sewers, consult the rural district council who remain the sanitary authority. 
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Any rural district council to winch this Act or s. 150 of the P. H. A., 1875, ante^ Note tO 

p. 4388, has been applied by an order of the L. G. B. or M. of H. can no longer function SeetiOB 1 . 

under either of those enactments (s. 30 (3), L. G. A., 1929, Vol. V. and 10 Halsbury’s 

Statutes 904). 

Under s. 35, ibid., Vol. V. and 10 Halsbttry’s Statutes 910, a county council has 
power to delegate its functions with respect to county roads to a district council, 
and where any such functions have been delegated under s, 35, then so long as the 
delegation is in force, the district council is to discharge, as agents for the county 
council, the functions of that council within the district under the enactments (in- 
cluding this Act) mentioned in Sched. I., Pts. I. and HI., ibid., Vol. V. and 10 Hals- 
bury’s Statutes 975, 977, except so far as they relate to “ roads ” in respect of which 
functions are not delegated (s. 36 (2), ibid., Vol. V. and 10 Halsbury’s Statutes 912). 

Functions under this Act cannot be exercised in relation to a “ road ” which as 
defined by the Act (s. 134, ibid., Vol. V. and 10 Halsbury^s Statutes 9.71) means a 
highway repairable by the inhabitants at large. Where, therefore, any functions 
are delegated to a rural district council, the council will, subject to the terms of the 
delegation, be entitled to function under this Act within their district without the 
necessity for an Order under s. 4, post, p. 4850, since the council will be acting as 
agents for the county council and vil be exercising the functions of that authority. 

The surveyor of the district council to whom functions are delegated is to be the 
surveyor for the purposes of this Act (s. 36 (2) (a), L. G. A., 1929, Vol. V. and 
10 Halsbury’s Statutes 912), and the district council may themselves contribute to 
the expenses and for that purpose raise money (s. 36 (2) (b), ibid.). 

When this Act is adopted by an urban authority it takes the place of ss. 150 — 152 
of the P. H. A., 1875, ante, pp. 4388 — 4425, and s. 41 of the P. H. A. Amendment A., 

1890, ante, p. 4815 (see s. 25, post, p. 4869). The position of urban districts is not 
affected by the L. G. A., 1929, so far as this Act is concerned. 

As to the Acts comprised under the title “ Public Health Acts,” see the Short 
Titles Act, 1896(18 Halsbury’s Statutes 1021), and the P. H. A., 1925, s. 1 (2), Vol. V. 
and 13 Halsbury’s Statutes 1115. 

“ England ” includes Wales and Berwick-on-Tweed (Wales and Berwick Act, 

1746, s. 3 ; 18 Halsbury’s Statutes 969). 

2. This Act shall extend and apply to any nrban sanitary district in Adoption of 
which it is respectively adopted under the provisions of this Act* 

An adoption of the Act would seem to he irrevocable : see also s. 25 and note 
thereto, post, p. 4869. As to the mode of adoption, see the next section. 

3 . The following provisions shall have effect with regard to the Adoption of 

adoption of this Act by urban authorities : auLonto^ 

(1) The adoption shall be by a resolution passed at a meeting of the 
urban authority ; and one calendar month at least before such meeting 
special notice of the meeting, and of the intention to propose such 
resolution, shall be given to every member of the authority, and the 
notice shall be deemed to have been duly given to a member of it if it 
is either — 

(a) Given in the mode in which notices to attend meetings of the 

authority are usually given (a) ; or . 

(b) Where there is no such mode, then signed by the clerk of the 

authority, and delivered to the member or left at his usual or 
last known place of abode in England, or forwarded by post in 
a prepaid registered letter, addressed to the member at his 
usual or last known place of abode in England. 

(a) See P. H. A. Amendment A., 1890, s. 3, ante, p. 4801. For a form of notice 
of intention to move the adoption of the Act, see the Encyclopaedia of Forms and 
Precedents, Vol. XH., p. 561. See also forms of notice of meeting and of resolution 
of adoption, ibid., pp. ^2, 563, 
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(2) Sucli resolution shall be published by advertisement in some one 
or more newspapers circulating within the district of the authority, and 
by causing notice thereof to be affixed to the principal doors of every 
church and chapel (a) in the place to which notices are usually fixed, and 
otherwise in such manner as the authority think sufficient for giving 
notice thereof to all persons interested, and shall come into operation 
at such time not less than one month (6) after the first publication of the 
advertisement of the resolution as the authority may by the resolution 
fix, and upon its coming into operation this Act shall extend to that 
district. 

Compare the similar provisions in P. H. A. Amendment A., 1890, s. 3, ante, p. 4801’ 
A form of notice of the resolution for publication will be found in Vol. XII. of the 
Encyclopsedia of Forms and Precedents, at p. 563. 

(a) The churches and chapels above referred to are those of the Established Church 
only. See cases in note to the P. H. A. Amendment A., 1890, s. 3 (4), ante, p. 4802. 

(&) “ Month ” means “ calendar month ” (Interpretation Act, 1889, s. 3 ; 18 
Halsbury’s Statutes 993). If, therefore, the date, fixed by a resolution of adoption 
for the Act to take effect, is less than one calendar month from the date of the 
resolution, it will be necessary for proceedings to be begun afresh. 

(3) A copy of the resolution shall be sent to the Local Government 
Board. 

For L. G. B. read now the Ministry of Health. 

(4) A copy of the advertisement shall be conclusive evidence of the 
resolution having been passed, unless the contrary be shown ; and no 
objection to the effect of the resolution on the ground that notice of the 
intention to propose the same was not duly given, or on the ground that 
the resolution was not sufficiently published, shall be made after three 
months from the date of the first publication of the advertisement. 

4 . The Local Government Board may declare that the provisions 
contaiined in this Act shall be in force in any rural sanitary district, or 
any part thereof, and may invest a rural sanitary authority with the 
powers, rights, duties, capacities, liabilities, and obligations which an 
urban authority may acquire by adoption of this Act, in like manner 
and subject to the same provisions as they are enabled to invest rural 
sanitary authorities with the powers of urban sanitary authorities under 
the provisions of section two hundred and seventy-six of the Public 
Health Act, 1875. 

The Act is now in force in all rural districts by reason of its application to county 
councils in such districts by s. 30 (2) and Sched. I. of the L. G. A., 1929, Vol. V. and 
10 Halsbury’s Statutes 904, 975. Any orders made under the section in the text 
are now inoperative (s. 30 (3), ibid.). 

As to the operation of the Act in rural districts, see the note to s. 1, arite, p. 4848. 

5 . In this Act, if not inconsistent with the context — 

The expression “ urban authority ” means an urban sanitary authority 
under the Public Health Acts (a). 

The expressions ‘‘ urban sanitary district ” and “ rural sanitary 
district ” mean respectively an urban sanitary district and a rural 
sanitary district under the Public Health Acts (h), and district 
means the district of an urban sanitary authority or of a rural 
sanitary authority, as the case may require. 



Peivate Steeet Woeks. 

The expressions “surveyor’* (c), “lands” (d), “premises” (d), 
“ owner ” (e), “ drain ” (j), “ sewer ” (g), have respectively the 
same meaning as in the Public Health Acts. 

The expression “ street ” means (unless the context otherwise requires) 
a street as defined by the Public Health Acts, and not being a 
highway repairable by the inhabitants at -large (h). 

Words referring to “ paving, metalling, and flagging ” shall be con- 
strued as including macadamising, asphalting, gravelling, kerbing, 
and every method of making a carriageway or footway (i), 

(a) See as to what was an urban sanitary authority, ante, pp. 736 et seq. 

(b) See ante, pp. 736 et seq. 

(c) Surveyor ” is defined, ante, p. 4334. 

(d) “ Lands ” and “ premises ” are defined, ante, p. 4335. 

(e) “ Owner” is defined, ante, p. 4335. 

(/) ** Drain” is defined, ante, p. 4343. 

(g) “ Sewer ” is defined, ante, j). 4343. 

(A) See the definition of a street in the P. H. A., 1875, s. 4, afite, p. 4336. As to the 
additional words “ not being a highway repairable by the inhabirants at large,” see 
BisJiton V. Mayor, etc. of Haslingden, [1898] 1 Q. B. 294 ; 62 J. P. 85 ; 26 Digest 
543, 2416 ; Leigh U. D. C. v. King, [1901] 1 K. B. 747 ; 65 J. P. 243 ; 26 Digest 363, 
882 ; Gabab v. Walton-on-Tharfies U. D. C., p. 1948, ante ; Folkestone Corporation v. 
Brockman, p. 1948, ante ; and notes on pp. 1947 el seq., ante. 

See Vyner v. Wirral E. D. C. (1909), 73 J. P. 242 ; 7 L. Gr. E. 628 ; 26 Digest 303, 
351, as to the admissibility of old maps upon the question of age and (consequently) 
“ repairability ” : Mercer v. Denne, [1905] 2 Oh. 538 ; 70 J. P. 65 ; 22 Digest 382, 
.3907 ; Trajford v. 8t. FaWs E. D. C. (1910), 74 J. P. 297 ; 22 Digest 381, 3901 ; 
Moser v. Ambleside U. D. C. (1925), 89 J. P. 118 ; 23 L. G. E. 533 ; 26 Digest 294, 
256 ; Att.-Gen. v. Stokesby E. D. C. (1928), 26 L. G-. E. 440 ; Digest Supp. ; see also 
Att.-Qen. v. Homer, [1913] 2 Ch. 140 ; 77 J. P. 257 ; 26 Digest 304, 356 ; Fowke v. 
Berington, [1914] 2 Ch. 308. 

The street, or that part of it which is to be dealt with, must be within the authority’s 
district. Where the premises on one side of a street are in another district, no 
expenses can be apportioned upon them {Hornsey Corporation v. Birkbech Freehold 
Land Society, [1906] 1 K. B. 521 ; 70 J. P. 140 ; 26 Digest 522, 2229 ; Bishop Auck- 
land Urban Council v. Alderson, [1913] 2 K. B. 324 ; 76 J. P. 347 ; 10 L. G. E. 722 ; 
26 Digest 542, 2404 ; Shoreditch Borough Council v. Wakekam (1905), 69 J. P. 239. 
See also note (6) to the P. H. A., 1875, s. 150, ante, p. 4390). Similarly, if in a rural 
district part of a street was in an adjoining contributory place in which the Act had not 
been put into force, no apportionment could be made on premises in that contributory 
place (E. V. Cheshire JJ., Ex parte Vyner (1909), 73 J. P. 499 ; 26 Digest 542, 2403 ; 
but see now note on p. 4849, ante). When part of a street is within the area of a 
local authority, and part outside it, and an order made by the authority refers to 
the whole street, the order is ultra vires and cannot be severed and treated as valid 
so far as it applies to the portion of street in the authority’s area {Newton v. LamMon, 
Hetton and Joicey Collieries, Ltd., [1937] 2 All E. E. 150 ; Digest Supp.). 

The street to be made up must be the street as it physically exists ( Urban Housing 
Co., Ltd. V, Oxford Corporation, post, p. 4867. 

(i) This provision meets the decision in Att.-Gen. v. Bidder (1881), 47 J. P. 263 ; 
26 Digest 374, 996, ante, p. 4806. The text resembles the P. H. A, Amendment A., 
1890, s. 11 (2), ante, p. 4806. 

6* — (1) Where any street (a) or part of a street (6) is not sewered, 
levelled, paved, metalled, flagged, channelled, made good, and lighted 
to the satisfaction of the urban authority (c), the urban authority may 
from time to time resolve with r^pect to such street or part of a street to 
do any one or more of the following works (in this Act called private 
street works) ; that is to say, to sewer, level, pave, metal, flag, channel, 
or make good, or to provide proper means for lighting such street or 
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Section 6. part of a street ; and the expenses incurred by the urban authority in 
executing private street works shall be apportioned (subject as in this 
Act mentioned) on the premises fronting, adjoining, or abutting on 
such street or part of a street (d). Any such resolution may include 
several streets or parts of streets, or may be Hnodted to any part or parts 
of a street (e). 

A procedure, appropriate in the case of streets which are not ripe for complete 
making up, is available under the P. H. A. Amendment A., 1907, s. 19, where that 
section has been declared to be in force in the district. See the terms of that section 
and notes thereto, post, p. 5045. It will be seen that, unless a majority of the owners 
in a street act imder sub-s. (4) of the section in question, it will be open to an autho- 
rity to do urgent repairs to a private street from time to time without proceeding 
under either s. 150 of the Act of 1875, ante, p. 4388, or this Act ; and, so long as such 
repairs only are executed, the authority cannot be called upon to take over the street. 

(a) See the definition in the preceding section. 

(b) See note to the similar words in the P. H. A., 1875, s. 150, a7ite, p. 4388 : see 
8Umdring v. Bexhill Corporation (1909), 73 J. P* 241 ; 26 Digest 539, 2385, for an 
instance of a street the centre of which was repairable by a tramway company. 

(c) As to what is included in the terms “ paved, metalled, flagged,” see s. 5, ante, 
p. 4850). As to what is included in the term “ channelled,” and as to the liability of 
a local authority in respect of a plate or cover placed over the channel in the course 
of work done under the Act, see Jofies v. Rew (1910), 74 J. P. 321 ; 79 L. J. K. B. 1030 ; 
26 Digest 412, 1323. See abo Horridge v. Makinson (1915), 79 J. P. 484, ante, p. 4361. 

As to when a street has been sewered, etc. to the satisfaction of the urban authority, 
see Bonella v. Twickenham L. B., and later cases cited therewith at pp. 4395 — 4398, 
ante. Gullies and drains from part of the sewage system (East Barnet 27. D. 0. v.- 
Stacey, [1939] 2 K. B. 861 ; [1939] 2 All E. E. 621 ; 103 J. P. 237 ; Digest Supp. 

In tirban districts, where s. 35 of the P. H. A., 1925, YoVy^post, has been adopted, 
and in all rural districts (s. 30 (2) and Sched. I., L. G. A., 1929, Vol. V. and 10 Hals- 
bury’s Statutes 904, 975), a local authority in issuing notices under this section may 
require a variation of the relative widths of the carriageway and footway, or foot- 
ways, of the street, provided that any additional cost occasioned thereby is borne by 
the local authority. If that section has not been adopted in an urban district, no 
such variation can be made (Robertson v. Bristol Corporation, [1900] 2 Q. B. 198 ; 
64 J. P. 389 ; 26 Digest 527, 2259). 

(d) As to what are premises “ fronting^ adjoining, or abutting on a street,” see the 
notes on p. 4400, ante. The words subject as in this Act mentioned,” refer to s* 10 
post^ p. 4859, which enables the authority to resolve that in settling the apportionment, 
certain matters other than mere frontage shall be taken into consideration. 

It has been held that all premises in the street must be included in the provisional 
apportionment, although some of such premises are extra commercium, and therefore 
have no “ owners ” within the meaning of the statute {Herne Bay U. D. G. v. Payne, 
[1907] 2 K, B. 130 ; 71 J. P. 282 ; 26 Digest 544, 2425). But there is a discretion 
under s. 10, post, p. 4859, in the local authority to include in the apportionment 
premises which do not front, adjoin or abut on the street ; this, however, is a dis- 
cretion vested solely in the authority, and justices cannot include such premises if 
the authority have excluded them (Hornchurch U. JD. C. v. Webber, [1938] 1 K. B. 
698 ; [1938] 1 All E. R. 309 ; 102 J. P. 167 ; Digest Supp.). 

(e) This was a new provision. 

A form of resolution for use under this section will be found in the Encyclopasdia of 
Forms and Precedents, Yol, XII., at p. 564. 

(2) The surveyor shall prepare, as respects each street or part of a 
street (a) — 

(a) A specification of the private street works referred to in the 

resolution, with plans and sections (if applicable) (b) ; 

(b) An estimate (c) of the probable expenses of the works ; 

(c) A provisional apportionment of the estimated expenses among the 

premises liable to be charged therewith under this Act (d). 
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Such specification, plans, sections, estimate, and proyisional apportion- Section 6. 
ment shall comprise the particulars prescribed in Part I. of the Schedule 
to this Act, and shall be submitted to the urban authority, who may by 
resolution approve the same respectively with or without modification or 
addition as they think fit (e). 

(а) The original resolution may include several streets or parts of streets, but the 
surveyor must deal with each separately in making his specification, etc. 

(б) Where the county surveyor is preparing a specification under this sub-section 
in respect of a street in a rural district he must consult the district council as to any 
works of sewerage to be included (s. 30 (2) and Sched. I., Pt. I., of the L. G. A., 

1929, Vol. V. and 10 Halsbuiy’s Statutes 904, 975). 

(c) The estimate may include a percentage allowance for “ contingencies ” {Stand- 
ring V. Bexhill Gorporation, ante^ p. 4852). 

(d) As to the manner in which the provisional apportionment is to be made, see 
s. 10, pos^, p. 4859. See form of provisional apportionment in the Encjclopnedia of 
Forms and Precedents, Yol. XII*, p. 567. 

{e) This is a second resolution, quite different from that mentioned in sub-s. (1). 

See form in the Encyclopjedia of Forms and Precedents, VoL XII., p. 668. It must be 
* published in the manner provided by the next sub-section. The specifications, etc. are 
not required to be published, but only the resolution, which should, therefore, clearly 
identify the specifications, etc. to which it refers. 

(з) The resolution approving the specifications, plans, and sections 
(if any), estimates, and provisional apportionments, shall be published 
in the manner prescribed in Part II. of the Schedule to this Act (a), and 
copies thereof shall be served on the owners of the premises shown 
as liable to be charged in the provisional apportionment within seven 
days after the date of the first publication (b). During one month (c) 
from the date of the first publication the approved specifications, plans, 
and sections (if any), estimates, and provisional apportionments (or 
copies thereof certified by the surveyor), shall be kept deposited at the 
urban authority offices, and shall be open to inspection at aU reasonable 
times (d). 

(и) Le., by advertisement in a local paper once in each of two successive weeks, and 
by posting copies in or near tbe street once at least in each of three successive weeks. 

See the Schedule and notes thereto, post, p. 4870. See form of notice of resolution in 
the Encyclopsedia of Forms and Precedents, Yol. XIL, p. 569. 

(Z>) As the Act does not provide for the service of the notices, they may be served 
in manner provided by the P. H. A., 1875, s. 267, ante, p. 4495, and may be authenti- 
cated in manner provided by ihid., a. 266, ante, p. 4494. The sub-section requires 
service on the “ owner,” not “reputed owner” ; therefore, service on a person shown in 
the apportionment as “ owner or reputed owner ” is not sufficient if he be not in fact 
owner {Wirral B. D, G, v. Garter, [1903] 1 K. B. 646 ; 67 J. P. 31 ; 26 Digest 643, 

2409). The expression owner is defined, ante, p. 4851. 

(c) “ Month means calendar month (Interpretation Act, 1889, s. 3 ; 18 Halsbury’s 
Statutes 993). 

{d) Eeasonahle times would prohahly be held equivalent to usual office hours. 

From the fact that i the urban authority has resolved under this section to approve a 
provisional apportionment including premises which do not abut on the street but 
access to which is obtained from the street through a court, passage, etc. (as to which 
see s. 10, post), it must be presumed that they think fit to do so, but strictly speaking 
the resolution of approval should say so expressly {Oakley v. Merthyr Tydfil Corpora- 
tkm, [1922] 1 K. B, 409 ; 86 J. P. 1 ; 26 Digest 541, 2S96). 

7* During the said month any owner of any premises (a) shown in a ObjecMons 
provisional apportionment as liable to be charged with any part of the 
expenses of executing the works may, by written notice served on the 
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Section 7. urban authority (^), object to the proposals of the urban authority on 
any of the following grounds : (that is’ to say,) 

(a) That an alleged street or part of a street is not or does not form 

part of a street within the meaning of this Act {g) ; 

(b) That a street or part of a street is (in whole or in part) a highway 

repairable by the inhabitants at large {d) ; 

(c) That there has been some material informality, defect, or error 

in or in respect of the resolution, notice, plans, sections, or 
estimate ; 

(d) That the proposed works are insufficient or unreasonable, or that 

the estimated expenses are excessive (e) : 

(e) That any premises ought to be excluded from or inserted in the 

provisional apportionment (/),* 

(f) That the provisional apportionment is incorrect in respect of 

some matter of fact to be specified in the objection or (where 
the provisional apportionment is made with regard to other 
considerations than frontage as hereinafter provided) in respect * 
of the degree of benefit to be derived by any persons, or the 
amount or value of any work already done by the owner or 
occupier of any premises (g). 

For the purposes of this Act joint tenants or tenants in common may 
object through one of their number authorised in writing under the 
hands of the majority of such joint tenants or tenants in common. 

(a) The expressioDs owner ” and “ premises ” are defined, ante, p. 4335. If a 
mistake has been made as to who is the owner, the real owner can object under this 
section, although his name is not shown in the provisional a]pportionment. 

(b) There is no duty on the part of a frontager to inspect the plans, so as to cast on 
him any liability for the leaving of a dangerouskole in the street consequent on the raising 
of the level of the street as shown in the plans (Horridge v. Mahinson (1915), 79 J. P. 
484 ; 84 L. J. K. B. 1294 ; 26 Digest 542, 2407), No mode of service is prescribed. 
Presumably a notice addressed to the authority, and left at their office during 
business hours, will be sufficient. See form of notice of objection in the Encyclopaedia 
of Forms and Precedents, Yol. XIL, p. 570. 

Certain frontagers addressed a memorial to a corporation stating that they had no 
desire to have the road ta^en over by the authority and that the proposed works were 
unreasonable and unnecessary, and asking that before any further steps were taken 
to carry out the works, an inquiry should be held upon the point. It was held that 
such a memorial was not an “objection” within the meaning of this section (South- 
ampton Corporation v. Lord (1903), 67 J. P. 189 ; 26 Digest 543, 2414), 

STo objection which might be raised under the Act can be subsequently taken in 
any court, proceeding, or manner whatsoever (s. 8 (2), post, p. 4858). See as to this, 
Wallasey U, D, C, v. Walker, and Porthcawl U. D, G, v. Brogd&n, post, pp. 4856, 4857 ; 
Hayles v. Sandoum U, D. G., [1903] 1 K. B. 169 ; 67 J. P. 177 ; 26 Digest 547, 2443, 
where it was alleged that there had been a departure &om the specifications ; and 
Teddington U, D. G, v. ViU (1906), 70 J. P. 381 ; 4 L. G. R. 782 ; 26 Digest 547, 
2444, where a frontager failed to object at the proper time that a sewer had already 
been laid in front of her house by the former owner under an agreement with the 
authority, 

“ Not a (^) ^ consequence of the very wide definition of “ street ” in the P. H. A., 1875, 

street,” s. 4, p. 4336, ante, objection is seldom taken that the place in question is not a “street ” 

as therein defined. See, however. Bell <& Sons y. Great Grosby U, J), C, (1912), 77 
J. P. 37 ; 26 Digest 540, 2386, for a dispute as to whether a strip of ground in front 
of a house formed part of an admitted “ street ’’ or was purely private property. 
But the definition of a street in this Act (s. 5, ante, p. 4851) adds the words “ not 
being a highway repairable by the inhabitants at large,” and these words, as used 
either here or in the corresponding s. 150 of the P. H. A., 1875, have been the subject 
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of much litigation. The decisions be found in the notes to ss. 149, 150, a7ite. Note to 
pp. 1947, 4393. Under the Act of 1875*, ante, p. 4388, the objection that the street is a Section 7< 

highway repairable by the inhabitants at large has always been within the cognisance 

of a court of summary jurisdiction on proceedings taken to enforce pa^unent of the 
sum apportioned : see the cases cited, ante, p. 4408. Cases in w'hich the objection 
has been taken under this Act are refeared to in note (Ji) under s. 5, ante, p. 4851. 

The objection “ that a street or part of a street is (in whole or in part) a highway 
repairable by the inhabitants at large ” is open under the objection that it is not a 
“ street ” (Carey v. Bexhill Corjyoration, [1904] 1 K. B. 142 ; 68 J. P. 78 ; 26 Digest 
543, 2417). 

(d) Ttii.s ground of objection is, as pointed out in the last note, open under an ** Highway 
objection under (a). It is to be observed that an owner may object that part of the repairable,” 
width of the street is a highway repairable by the inhabitants at large, and the Act etc. 

is silent as to what is to be done if the objection is made out. Under the P. H. A., 

1875, 8. 150, the owner would have been liable to pay in respect of the entire street, 
including the old highway {Evans v. Newport Sanitary Authority, ante, p. 4418). 

In this Act there is no provision to that effect, and it is generallv assumed that in such 
case the court of summary jurisdiction niay, under s. 8 (1), post, p. 4857, amend the 
resolution, plans, etc. by limitiug the scheme to the remaining portion of the street. 

See on this point R. v. Cheshire JJ., Ex parte Vyner (1909), 73 J. P. 499 ; 101 L. T. 

683 ; 26 Digest 542, 2403, but note that Twickenham U, D. C. v. Mwitan, [1899] 1 
Ch. 168 ; 63 J. P. 23 ; [1899] 2 Ch. 603 ; 26 Digest 544, 2426, is not (as might appear 
from the report) really an authority upon the point ; for there the justices excluded 
not one strip of a street but one length of it. Where on the evidence a road appeared 
to be a highway repairable by the local authority as to the carriageway but not as to 
the footway, it was held that the authority could not in any event recover more than 
half the cost of marking up the whole (Finney v. Birkenhead Corporation, [1936] 2 
All E. R. 590 ; Digest Supp.). 

Where a court of summary jurisdiction have decided upon an objection under this 
Act that a street is a highway repairable by the inhabitants at large, the matter is 
res judicata, and the authority cannot again raise the point, even on fresh evidence, 
in other proceedings under the Act in respect of the same length of street ( Wakejield 
Corporation v. Cooke, [1904] A. C. 31 ; 68 J. P. 225 ; 26 Digest 543, 2419), 

J ustices cannot, even by agreement, enforce an apportionment, if the street is a 
highway repairable by the inhabitants at large. Therefore, an agreement by which 
an authority “ take over ” a street, but purport to reserve their rights t») do paving 
work, etc. under the P. H. A., 1875, s. 150, or under this Act, will not enable them 
to enforce payment under those statutes by summary proceedings {Folkestone Gorpora- 
tum V. Marsh (1905), 70 J. P. 113 ; 94 L. T. 511 ; 26 Digest 544, 2420), unless, indeed, 
a frontager has fail^ to give notice of objection (see Folkestone (Mayor of) v. Book, 
ante, p. 4368). 

(e) Under the P. H. A., 1875, s. 150, justices have no jurisdiction to entertain « insufficient 
objections of this kind, it beicg for the authority to determine whether the proposed unreason- ^ 
works are or are not insufficient or unreasonable, subject only to an appeal to the able,” etc. 
Minister of Health under s. 268, ante, p. 4495. The provision in the text virtually 

makes the justices a court of review in respect of matters which are peculiarly within 
the cognisance of the authority, and this has been strongly urged as a reason for not 
adopting the Act. 

Under this head the objection cannot be taken that the street at one point is too 
narrow and that nevertheless the authority do not propose to widen it (Mansfield 
Corporation v. Butterworth, [1898] 2 Q. B. 274 ; 62 J. P. 500 ; 26 Digest 544, 2424). 

The ground of this decision was that the expression “ insufficient ” means insufficient 
to effect the objects proposed to be effect^ by the works ; and ‘‘ unreasonable ” 
means unreasonable with reference to the scheme itself. The court can take into 
consideration the existing state of the drainage in a street proposed to be sewered. 

Therefore, where houses were drained from the back into a sewer, a magistrate was 
held justified in finding it unreasonable to provide a sewer in the street in front, 
except for surface and sink water (Sheffield Corporation v. Anderson (1894), 64 
L. J. M. C. 44 ; 72 L. T. 242 ; 26 Digest 544, 2422). 

An authority would not under the present Act alone be entitled to provide at the 
expense of the frontagers a larger sewer than the street requires in order to facilitate 
the drainage of other parts of the town, but they might construct an unnecessarily 
large sewer provided they themselves bear the extra cost (Acton U. D. G. v. Watts 
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Note to (1903), 67 J. P. 400 ; 26 Digest 529, 227P). See, however, s. 19 of the P. H. A., 
Section 7 . 1936, and note (a) thereon, ante, p. 45. 

The dictum of Salter, J., in Chester Corporation v. Briggs, [1924] 1 K. B. 239, at 

p. 247 ; 88 J. P. 1, at p. 3 ; 26 Digest 547, 2447, that “in considering an objection 
under s. 7 (d) that the proposed works are unreasonable, the justices are entitled to 
consider among other things, whether the proposed works are reasonable in the 
sense that it is reasonable that such work shall be done at the frontager’s expense ” 
was expressly disapproved of by the Divisional Court in Allen v. Hornchurch U. D, 0 
[1938] 2 K. B. 654 ; [1938] 2 All E. R. 431 ; 102 J. P. 393 ; Digest Supp. In the 
first mentioned case it was held that whatever conclusion the justices came to on 
this question they could not amend the apportionment by attributing part of the 
cost to the local authority under s. 15, post, p. 4865. It was further held in Chatham 
Corporation v. Wright (1929), 94 J. P. 43 ; Digest Supp., that it is not within the 
province of the justices, directly or indirectly, to compel the urban sanitary authority 
to make a larger contribution than that which they have already agreed to grant. 

Under a similar provision in a local Act, it was held that the justices could not 
find that work was unnecessary without hearing evidence upon the point (Birmingham 
Corporation v. Mother-General of Convent of Sisters of Charity of St. Paul (1927), 91 
J. P. 186 ; 25 L. G. R. 517 ; Digest Supp.). 

Incorrect ( / ) If the apportionment is according to frontage, the objection will usually be 

apportion- that the premises do not “front, adjoin, or abut”; as to which see ante, p. 4400. 
ment. Under s. 10, post, p. 4859, the apportionment may be made having regard to the benefit 

derived by premises, but an owner cannot object on the ground that this principle 
should have, but has not, been adopted (Bridgtoater Corporation v. Stone, p. 4860, 
post) ; his proper remedy for that grievance is by appeal to the Minister of Health 
under the P. H. A., 1875, s. 268, ante, p. 4495 (E. v. Minister of Health, Ex parte 
AUridge, [1925] 2 K. B. 363 ; 89 J. P. 114 ; 26 Digest 545, 2433). Section 10 also 
enables premises to be included in a provisional apportionment on the ground of 
benefit of access, and it would seem that an owner of premises so included may 
object under this head that they ought to be excluded, but the justices cannot include 
any such premises (Hornchurch U. D. C. v. Wehher, [1938] 1 K. B. 698 ; 102 J. P. 167). 

In Dodworth U. D. G. v. Ibbotson (1903), 67 J. P. 132 ; 26 Digest 642, 2400, an 
owner objected xmder this sub-section upon the following facts : In 1878 the authority 
did some work to the pavement of a private street, and part of the expenses were 
paid by J. *and S., two fipontagers. In the following year the authority passed a 
resolution to the effect that “ an indemnity be given to J. and S. on account of 
further expenses that may be occasioned in connection with Street.” In 1902 

the authority resolved to make up the street xmder this Act, and included the premises 
of J. and S. in the apportionment. The justices ordered the premises to be excluded. 
The decision was reversed by the Divisional Court, who held that the resolution 
referred only to expenses to be incurred at the time of, or shortly after, its date. 
Apparently, too, if the resolution had referred to future expenses for all future time, 
it would have been held to be ultra vires and invalid (Ibid. ; Folkestone (Mayor, etc. 
of) V. Book, ante, p. 4368), On this latter point, however, Bromley L. B. v. Lansbury 
(1894), Times, December 5th, should be considered. In that case a new road was 
laid out in 1878, and in 1884 the frontagers and the local board agreed that the road 
should be properly made up and maintained for six months by the frontagers and 
then adopted by the board. The work was duly done, but the defendants gave no 
notice of adoption xmder the P. H. A., 1875, s. 152, amte, p. 4423. It was, however, 
held in 1894 that the local board were boxmd by the agreement, and could not require 
the frontagers again to pave the road xmder s. 150, ante, p. 4388, 

An axithority made an apportionment on certain premises, and served notice on the 
reputed owners. When sued for the amount, the owners for the first time discovered 
and pleaded that the frontage waU belonged to another person, and that therefore their 
premises did not abut on the street. It was held that they could not rely upon the 
point, since then names appeared in the apportionment, and they had been served, 
as owners of premises abutting upon the street, and they ought therefore to have 
objected xmder s. 7 (e) (Wallasey U. J). C. v. Walker ds Co. (1906), 70 J. P. 199 ; 
26 Digest 547, 2445). 

An objection by a frontager on the groxmd that by agreement with the xnban 
authority he has been exempted from liability in respect of his property is, if not an 
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objection witbin tbe meaning of bead (e) of this section, at any rate an objection Note to 
witbin the meaning of bead (f), and must be raised accordingly. Tbe objection Section 7 
cannot be taken in proceedings to enforce bis charge on tbe property: Forthcawl 

U. D. C, V. Brogden, [1917] 1 Cb. 534 ; 81 J. P. 137 ; 26 Digest 547, 2446. 

(g) As to this, see s. 10, poet, p. 4859. 

8* — (1) The urban authority at any time after the expiration of the Hearing and 
said month may(a) apply to a court of summary jurisdiction (b) to appoint 
a time for determining the matter of all objections (c) made as in this objections. 
Act mentioned, and shall publish a notice of the time and place ap- 
pointed, and copies of such notice shall be served upon the objectors ; 
and at the time and place so appointed any such court may proceed to 
hear and determine the matter of all such objections in the same manner 
as nearly as may be, and with the same powers and subject to the same 
provisions with respect to stating a case, as if the urban authority were 
proceeding summanly against the objectors to enforce payment of a sum 
of money su m marily recoverable (d). The court may quash in whole 
or in part or may amend the resolution, plans, sections, estimates, and 
provisional apportionments, or any of them, on the application either of 
any objector or of the urban authority (e). The court may also, if it thinks 
fit, adjourn the hearing and direct any further notices to be given (/)* 

A form of notice of bearing of objections for use under this section will be found 
in tbe Encyclopaedia of Forms and Precedents, Vol. XII., p. 570. 

(а) “ May ” here means “ shall,” and all objections must be determined before any 
works are done. After the works have been done, the court has no jurisdiction to 
entertain an application under this section {Fmlkner v. Eythe Corporation, [1927] 

1 K. B. 532; 91 J. P. 22; Digest Supp.). 

(б) See the definition, ante, p. 4346. 

(e) It appears to be contemplated that the whole of tbe objections shall be heard 
together. 

(d) That is to say, tbe procedure is to he the same as if the urban authority were 
complainants and the objectors were summoned for the recovery of the expenses. 

One result of this is that the burden of proof will he on the urban authority. See 
hereon Bishton v. Easlingden Corporation, ante, p. 4394 ; Vgner v. Wirrad B. D. C. 

(1909), 73 J. P. 242, per Jelf, J. ; 26 Digest 303, 351 ; but see Folkestone Corporation 

V. Brockman, [1914] A. C. 388 ; 78 J. P. 273 {ante, p. 1948), per Lord Eoioojae ; and 
see, generally, as to the onus of proof, Bdbins v. EatioTial Trust Go., [1927] A. C. 515 ; 

43 T. L. R, 243. 

An appeal to quarter sessions lies from the justices’ decision {Fearce v. Maidenhead 
Corporation, post, p. 4858). 

(e) The powers conferred on the justices are very wide, and enable them to correct 
any mistake at any step in the procedure. For instance, if an objection be made out 
that a length of the street is a highway repairable by the inha&tants at large, the 
justices may amend the scheme by limiting it to the remainder, and in such case it 
will not be necessary for the authority before proceeding with the amended scheme to 
begin proceedings de novo or pass a resolution approving the amended scheme 
{Twickenham V. D. G. v. Munton, [1899] 2 Ch. 603 ; 26 Digest 544, 2426). The 
authority may point out, and the justice may correct, any mistake in the apportion- 
ment alriiough it has not been challenged by any objection {Hall v, Bolsover U. D. C. 

(1909), 73 J. P. 140 ; 100 L. T. 372 ; 26 Digest 645, 2429). 

Justices cannot, however, amend the resolution by inserting a resolution under 
s. 15, post, that the local authority shall bear part of the cost {Chester Corporation v. 

Briggs, [1924] 1 K. B. 239 ; 88 J. P. 1 ; 26 Digest 547, 2447), nor vary the resolution 
so as to alter the amount of any contribution which the local authority have resolved 
to make (90 J. P. N. 486). See also Chatham Corporation v, Wright, post, p. 4865. 

Nor can they include premises which do not front on the street {Hornchurch U. D. C. 

V. Webber, ante, p. 4852). 

See as to the creation of an estoppel by the justices* decision, Wakefield Corporation 
V. Cooke, ante, p, 4855. 
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(/) This will as a rule be the proper course to adopt where (e.g,) notice has been 
served on the wrong person under s. 6, ante, p. 4851, or it is intended to add an owner 
of premises who is suggested to derive benefit from the proposed works. As a matter 
of pure law, where the justices have decided upon amending the scheme, it is within 
their discretion whether they will adjourn the hearing and direct further notices to 
be given ; but where the amendment is of a material character, it is desirable, though 
not obligatory, to do so in order that persons affected by the amendment may have 
an opportunity of being heard (Twickenham U. D. G. v. Munton, ante, p. 4857). 

(2) No objection which could be made under this Act shall be other- 
wise made or allowed in any court proceeding or manner whatsoever. 

Therefore an owner cannot, when proceedings are taken against him under s. 14, 
post, p. 4864, for recovery of the expenses finally apportioned, raise by way of defence 
any objectinn which might have been raised and determined in manner provided by 
this and the preceding section ( Woodford V. D, 0. v. Eenwood (1899), 64 J. P. 148"; 
26 Digest 543, 2418 ; see also Hayles v. Sardown TJ, D. C,, ante, p. 4854 ; Teddington 
U. D, G, V. Vile, ante, p. 4854 ; Wallasey Z7. D. G, v. Walker, ante, p. 4856, and Parth’ 
cawl U, D. G. V. Brogden, ante, p. 4857). This provision takes away the jurisdiction 
of the Minister of Health under the P. H. A., 1875, s. 268, ante, p. 4495, so far as 
relates to any ground of objection specified in ss. 7 and 12, but an appeal will lie on 
other grounds (e,g., that the resolution has not provided for an apportionment on 
the basis of degree of benefit under s. 10 (a), post, p. 4859 (i2. v. Minister of Health, 
Ex parte Aldridge, [1925] 2 K. B, 363 ; 89 J. P. 114 ; 26 Digest 545, 2433), As to 
appeals to the Minister of Health under s. 268 on grounds other than those specified 
in ss. 7 and 12 of this Act, see Pearce v. Maidenhead Corporation, [1907] 2 K. B. 96 ; 
71 J. P. 230 ; 26 Digest 545, 2432, explaining Hayles v. Sandown U, D. G,, ante, 
p. 4854. 

In connection with appeals to the Minister of Health unfler s. 268 in respect of 
matters arising under this Act the question arises what is the “ decision ” referred to in 
s. 268. Upon this depends the question of the time within which an appeal can 
be made. There is no “ notice of demand ” (see cases noted under s. 268 of the Act of 
1875) under the Private Street Works Act, 1892, and the final apportionment is not 
necessarily a final settlement of the amount due, for it can be objected to within one 
month. 

It is understood that in the view of the department one month must elapse from the 
service of the final apportionment and that an owner can then appeal within twenty-one 
days of the service by the local authority of a valid request or demand for payment. 

(8) The costs of any proceedings before a court of sum un ary juris- 
diction in relation to objections imder this Act shall be in the discretion 
of the court, and the court shall have power, if it thinks fit, to direct that 
the whole or any part of such costs ordered to be paid by an objector or 
objectors shall be paid in the first instance by the urban authority, and 
charged as part of the expenses of the works on the premises of the 
objector or objectors in such proportions as may appear just. 

Under this sub-section the court may order each objector to pay at once his share of 
the authority’s costs, or it may order that the share payable by each shall be added 
to the expenses for which he may ultimately he liable, and recovered accordingly. 

9, — (1) The urban authority may include in any works to be done 
under this Act with respect to any street or part of a street any works 
which they think necessary for bringing the street or part of a street, as 
regards sewerage, drainage, level, or other matters, into conformity with 
any other streets (whether repairable or not by the inhabitants at large), 
including the provision of separate sewers for the reception of sewage 
and of surface water respectively. 

Under the P. H. A., 1875, s. 150, ante, p. 4388, a.street dealt with must be regarded 
as an isolated street, and frontagers caimot be required to make it on a level, etc.. 
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with other streets : see GaUy v, Ki-ngstmi-upon-Hvll L, B . , ante, p. 4397. This 
proTision was evidently inserted with a view to that decision. See also s. 35 of the 
P. H. A., 1925, Vol. V., post, which enables a local authority to vary the respective 
widths of carriageway and footway when making up a street in an urban district 
where that section has been adopted, and in any rural district (s. 30 (2), and Sched. I., 
L. G. A., 1929, Vol. V. and 10 Halsbury’s Statutes 904, 975). 

The section does not, however, enable them to charge the cost of altering gullies 
and drains connected to a sewer which have been in position for some time {East 
Barnet U. D. C. v. Stacey, ante, p. 4852). 

The authority may drain the surface water into any natural or artificial stream or 
watercourse provided they observe the restrictions of the P. H. A., 1936, s. 30, ante, 
p. 87. If the watercourse thereby becomes silted up with sand off the surface of the 
road, the remedy of riparian owners is by proceeding for compensation under s. 308 
of P. H. A-, 1875, ante, p. 4515 {Durrani v. Branksome U. D. C., [1897] 2 Ch.*291 ; 
61 J. P. 472 ; 38 Digest 56, 327). 

(2) The urban authority in any estimate of the expenses of private 
street works may include a com m ission not exceeding five pounds per 
centum (in addition to the estimated actual cost) in respect of surveys, 
superintendence, and notices, and such commission when received shall 
be carried to the credit of the district fund. 

The commission must be entered when received in the separate accounts kept under 
s. 21, post, p. 4868, though it will be applied differently from the expenses. It is 
doubtful whether such charges can be recovered under the P. H. A., 1875, s. 150, 
ante, p. 4388 ; see Walthamstov} L. B. v. Staines, [1891] 2 Ch. 606 ; 26 Digest 538, 
2372 ; and cases cited therewith at p. 4408, ante. 

10. In a provisional apportionment of expenses of private street 
works the apportionment of expenses against the premises fronting, 
adjoining, or abutting on the street or part of a street in respect of 
which the expenses are to be incurred shall, unless the urban authority 
otherwise resolve, be apportioned according to the frontage of the 
respective premises ; but the urban authority may, if they think just, 
resolve that in settling the apportionment regard shall be had to the 
following considerations ; (that is to say,) 

(a) The greater or less degree of benefit to be derived by any premises 

from such works ; 

(b) The amount and value of any work already done by the owners 

or occupiers of any such premises. 

They may also, if they think just, include any premises which do not 
front, adjoin, or abut on the street or part of a street, but access to 
which is ohtamed from the street through a court, passage, or otherwise, 
and which in their opinion will be benefited by the works, and may fix the 
sum or proportion to be charged against any such premises accordingly. 

The apportionment should be made upon each separate house or plot, and different 
premises belonging to one owner should not be lumped together (Croydon B. D. C. v. 
Betts, [1914] 1 Ch. 870 ; 78 J. P. N. 160 ; 26 Digest 536, 2358 ; Pontypridd U. D. 0. 
V. Jones, p. 4863, post) ; if subsequently rendered necessary by subdivision of a 
property, a court could probably divide the apportioned sum (c/. Sydney Municipal 
Cmncil v. Fleay, [1911] A. C. 371). As to what constitutes one close for the purpose 
of apportionment where adjoining plots have been purchased at different times, see 
Altrincham V. D. O', v. O'Brien (1927), 91 J. P. 149 ; 25 L. G. R. 369 ; Digest Supp. 

Tinder the P. H. A., 1875, s. 150,u%^e, p. 4388, the expenses must be apportion^ 
according to frontage. ' Under this Act also they are to be so apportioned unless the 
authority resolve to exercise one or both of the powers here conferred upon them. 
If they do so resolve, it will be the duty of the surveyor to take the consideration 
indicated into account in making his apportionment. The apportionment of the 
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surveyor must be approved by the authority under s. 6, ante, p. 4851, and may be 
objected to under s. 7, ante, p. 4853. 

See, as to an authority’s discretionary power to vary the normal rule of frontage 
apportionment, Hornchurch U. D. 0. v. Webber, [1938] 1 K. B. 698 ; [1938] 1 All 
E. R. 309 ; 102 J. P, 167 ; Digest Supp. ; Allen v. Hor'nchurch V. R C., [1938] 
2 K. B. 654 ; 102 J. P. 393 ; sub nom. Hornchurch U. JD. G, v. Allen, [1938] 2 All 
E. R. 431 ; Digest Supp. 

It is for the authority alone to decide whether to make use of this section ; and the 
justices cannot entertain an objection that they ought to have, but have not, done so 
(Bridguxiter Corporation v. SUme (1908), 72 J, P. 487 ; 99 L. T. 806 ; 26 Digest 546, 
2428), An appeal will, however, lie to the Minister of Health under the P. H. A,, 
1875, s. 268, ante, p. 4495, against the decision of the local authority (R v. Minister 
of Health, Ex parte Aldridge, [1925] 2 K. B. 363 ; 89 J, P. 114 ; 26 Digest 545, 2433), 

A local board resolved to execute certain private street works in a street which had 
buildings on the north side only, and was bounded on the south side chiefly by 
land of the local board. The works comprised the making up of the roadway, and 
the paving and kerbing of a footpath on the north side only, no footpath being made 
on the south side. By the provisional apportionment the expenses of paving and 
kerbiog the footpath were apportioned amongst the owners of premises abutting on the 
north side only. All other expenses were apportioned amongst the owners of premises 
abutting on both sides of the street, including the local board as the owners of land on 
the south side. It was held that the expenses of the footpath were properly apportion- 
able amongst the owners of premises on both sides of the street (Glacton L. B. v. 
Young, [1895] 1 Q. B. 395 ; 59 J. P. 581 j 26 Digest 540, 2389). 

The latter part of this section introduced a new provision, whereby premises may be 
made liable to contribute though not abutting on the street: see Baddeley v. Gingell 
and London School Board v. Vestry of St, Mary, Islington, ante, p. 4402. The con- 
ditions are that such premises have access to the street and are benefited by the works. 
The owner of such premises may object under s, 7 (/), ante, p. 4854. If it is decided to 
bring in premises under the latter part of the section it is not essential but is advisable 
to state in the resolution approving the provisional apportionment that the authority 
“ think just ” to include the premises (OaUey v. Merthyr Tydfil Corporation, [1922] 
1 K. B. 409 ; 86 J. P. 1 ; 26 Digest 541, 2396), 

As to the meaning of the words “ court, passage or otherwise,” see Newquay U, D, C, 
V. Eickeard, [1911] 2 K. B. 846 ; 75 J. P. 382 ; 26 Digest 541, 2391 : apparently they 
include anything which gives access to the premises in the same way as a court or 
passage, but not a public street or a road made for a purpose other than that of giving 
access to the premises in q^uestion (ibid,). The appellant’s premises did not front or 
abnt on that portion of a street called Grange Lane upon which works were being 
carried out, but access therefrom to his premises was obtained through the remaining 
portion of Grange Lane. It was held that the words “ court, passage or otherwise ” 
mean a court or passage or something in the nature of a court or passage, but do not 
mean a portion of the street-itself, and that the section did not empower the authority 
to include the appellant’s premises m the provisional apportionment : Ghatterton v. 
Qlanford R, B. G„ [1915] 3 K. B. 707 ; 79 J. P. 441 ; 26 Digest 541, 2396, The word 
“ passage ” in this section means something in the nature of a feeder of the street to 
be made up, though it need not be the only means of approaching the street (Oakley 
V. Merthyr Tydfil Gorporation, supra), 

IL The urban authority may from time to time amend the specifi- 
cations, plans, and sections (fi any), estimates, and provisional ap- 
portionments for any private street works, but if the total amount 
of the estimate in respect of any street or part of a street is increased, 
such estimate and the provisional apportionment shall be published in 
the manner prescribed in Part II. of the Schedule to this Act, and 
shall be open to inspection at the urban authority offices at all reasonable 
times, and copies thereof shaU be served on the owners of the premises 
affected thereby ; and objections may be made to the increase and 
apportionment and, if made, shall be dealt with and determhied in like 
manner as objections to tbe original estimate and apportionment. 
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If the amendment does not increase the estimate nothing more need be done ; if it Note to 
does, it will be necessary to proceed de novo, and to advertise and give notices as Section 11. 
mentioned in Schedule, Part II, post^ p. 4870. As to objections, see s. 7, ante, p. 4853 — — 

12. — (1) When any private street works have been completed and, Final appor- 
the expenses thereof ascertained, the surveyor shall make a final rec^ry^of 
apportionment by dividing the expenses in the same proportions in expenses, 
which the estimated expenses were divided in the original or amended 
provisional apportionment (as the case may be), and such final ap^ 
portionment shall be conclusive for all purposes ; and notice of such 
final apportionment shall be served upon the owners of the premises 
affected thereby ; and the sums apportioned thereby shall be recoverable 
in manner provided by this Act, or in the same manner as private 
improvement expenses are recoverable under the Public Health Act, 

1875, including the power to declare any such expenses to be payable 
by instalments. 

See forms of final apportionment and notice thereof in the Encyclopaedia of Form® 
and Precedents, Yol. XII., pp. 571, 572. 

The final apportionment may be objected to in manner provided by the next sub- 
section. Notices may be authenticated in manner provided by the P. H.A., 1875, 

B. 266, anU^ p. 4494, and served in accordance with iSid., s. 267, ante, p. 4495. 

As to the recovery of sums under this Act, sees. 13, post, p. 4862, and s. lA^post, p. 4864. 

As to the power to declare expenses payable by instalments, see the P. H. A., 1875, 
s. 257, ante, p. 4489. 

The combined effect of this Act and s. 257 of the P.H. A., 1875, is that the appor- 
tioned amount becomes charged on the premises at the time of completion of the works 
as &om that date (Surtees v. Woodhouse, [1903] 1 K. B. 396 ; 67 J. P. 232 ; 26 Digest 
546, 2487), but there is no personal liability on the owner until the sum is demanded 
from him (Dennerley v. Frestwich U, D. (7., [1930] 1 K. B. 334 ; 94 J. P. 34 ; Digest 
Supp.). 

As to the incidence of paving expenses between limited owners and reversioners 
landlords and tenants, and vendors and purchasers, see the cases cited on pp. 589 — 603’ 
ante. See also s. 17, post, p. 4866. 

(2) Within one month after such notice the owner of any premises 
charged with any expenses under such apportionment may, by a written 
notice to the urban authority, object to such final apportionment on 
the following grounds, or any of them : 

(a) That the actual expenses haye without sufficient reason exceeded 

the estimated expenses by more than fifteen per cent. , 

(b) That the final apportionment has not been made in accordance 

with this section. 

(c) That there has been an unreasonable departure from the specifi- 

cation, plans, and sections. 

The Act is silent as to what is to happen if the objector makes good his objection, 
but in Hayles v. Sandown U, D, C., infra. Lord Alvbbstoxe, O.J., said that the 
justices might correct the figures and in effect make a fresh apportionment^ 

A frontager, on proceedings being taken to recover from him his apportioned share 
of expenses, attempted to establish that the surveyor had allowed the contractor to 
deviate from the specifications, and that the works had never been “ completed.” It 
was held that such an objection could probably have been raised under the above 
section at the proper time ; but that in any case the justices were right in not allowing 
it to be raised before them (Hayles t,] S andown U, D. (7., [1903] 1 K. B. 169 ; 67 J. P. 

177 ; 26 Digest 546, 2443), 

(8) Objections under this section shall be determined in the same 
manner as objections to the provisional apportionment. 

See s. 8, ante, p. 4857. 
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13 * — (1) Any premises included in the final apportionment, and all 
estates and interests from time to time therein, shall stand and remain 
charged (to the like extent and effect as under section two hundred 
and fifty-seven of the Public Health Act, 1875) with the sum finally 
apportioned on them, or if objection has been made against the final 
apportionment with the sum determined to be due as from the date of 
the final apportionment, with interest at the rate otfour (a) pounds per 
centum per annum, and the urban authority shall, for the recovery 
of such sum and interest, have all the same powers and remedies under 
the Conveyancing and Law of Property Act, 1881, and otherwise as if 
they were mortgagees having powers of sale and lease and of appointing 
a receiver. 

See the P. H. A, 1875, s. 257, ante, p. 4489, and the notes thereon. 

The section does not state from what date the interest is to run, but it has been 
decided that it runs from the date of the final apportionment {Stock v. Meahin, [1900] 

1 Ch. 683 ; 26 Digest 645, 24S6), Under the P. H. A., 1875, s. 257, it runs from date 
of demand. Under the same section the rate of interest was to be a rate not exceeding 
5 per cent. Now, however, s. 77, P. H. A., 1925, Vol. V., ^st, provides that both 
under the P. H. A., 1875, ante, p. 4331, and this Act the rate is to be 5 per cent, or 
such other rate as the Minister may by order fix, and the present rate so fixed is 4 per 
cent. (M. of H. (Rate of Interest on Private Improvement Expenses) Order, 1934, 
ante, p. 3191). A frontager cannot deduct income tax on the interest due from him 
(Gateshead Gcrjporatim v. Lwmsden, p. 588, ante). 

The charge on the property operates as from the date of the completion of the 
works (Stcx^ V. Meahin, su^a ; Surtees v. WoodJiouse, ante, p. 598). But of course, 
unless the notices required by this Act to be served on the owner have been duly 
served the council have no charge upon the premises and no right to sell them (Maguire 
V. Leigh-on-Sea U. D, C, (1906), 70 J. P. 479 ; 95 L. T. 319 ; 26 Digest 546, 2485). 

The provisions of the Conveyanciog Act, 1881, referred to are ss. 18 — ^24. The Act 
of 1881 (15 Halsbury’s Statutes 136) has now been repealed and the sections referred 
to, together with the amendments to the Act of 1881 contained in ss. 3 — ^5 of the 
Conveyancing Act, 1911 (also repealed), are now reproduced in ss. 99 — 109 of the 
Law of Property Act, 1925, Vol. V, post). See also s. 196, ibid., as to notices. The 
power to appoint a receiver is the most useful of the powers hereby conferred on 
an authority : see Tottenham U. D. G. v. Smith (1897), Times, March 6th, where 
Romeb, J., appointed a receiver under a local Act conferring on the local authority 
in respect of a charge for street expenses all the rights and remedies of mortgagees 
under the Act of 1881. There would, however, appear to be some doubt whether 
on a saljfc under the Conveyancing Act an authority will have power to pass the legal 
estate (see the argument in West Ham Corporation v. Sharp, infra, and the cases 
there cited). 

It will be observed that it is not necessary under this Act, as it is under the P. H. A., 
1875, to bring an action in order to enforce the charge. But the authorily may do so, 
if it is more convenient ( West Ham Corporation v. Sharp, [1907] 1 K. B. 445 ; 71 J. P. 
100 ,* 26 Digest 546, 2489), and it would obviously be convenient if the doubt 
expressed above as to the power to pass the legal estate is well founded, for rmder an 
Order the authority would be able to sell the fee simple : see Birmingham Corporation 
V. Baker, ante, p. 605. As a result of paving works under this Act a sum of £137 was 
apportioned on 9 houses belonging to the defendant. The authority took out an 
originating summons in the Chancery Division asking for a declaration of charge for 
the £137 and interest thereon at 5 per cent., the usual inquiries, an order for sale 
and a receiver. The defendant paid the £137 with 4 per cent, interest, and objected 
that (1) proceedings had been commenced before three months had expired from the 
date of the notice ; (2) 4 per cent, only should have been asked ; (3) the £137 was 
asked as a whole sum and not apportioned on the houses individually ; and (4) the 
proceedi^s ought to have been brought in the county court. An application for 
leave to interrogate was adjourned into court to come on with the summons, and the 
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summons was amended by stating in a schedide how the £137 was apportioned upon Note to 
the various houses. It was held that the defendant showed no defence and must Section 18. 

pay the costs. Semble, an originating summons, if it is not adjourned into court, is 

cheaper and more expeditious than a plaint in the county court {Pontyjpridd TJ, D. C. 

V. JoTiea (1911), 75 J. P. 345 ; 26 Digest 546, 2441) ; see also Croydm B. D, G. v. 

Betts, on p. 4859, ante. As to the difficulty which arises where the owner of premises 
cannot be traced, see Wealdstone U. D, G. v. Evershed, and Eriern Barnet U. D. G, t. 

Adams, on p. 577, ante. 

In a case which arose under a local Act the urban authority obtained a declaration 
that they were entitled to a charge on the defendant’s premises for the costs incurred 
as private street expenses. An order was obtained directing an inquiry as to whether 
there were other incumbrances, and directing the defendant to answer the inquiry by 
affidavit. The defendant ignored this order and failed to appear in obedience to an 
order for his examination. It was held that a writ of attachment must issue against 
him for disobe 7 ing the order and that the urban authority might add the costs of the 
motion for attachment to their security (Tottenham U. D. G, v. Nielsen (1915), 79 
J. P. 504 ; 85 L. J. Ch. 272 ; 26 Digest 551, 247B). 

The authority have power to sell the premises under this section and s. 101 of the 
Law of Property Act, 1925, VoL V., post, when a sum charged on premises has been 
ordered to be paid by instalments and there has been default in the payment of one 
instalment in order to discharge the instalment in arrear with interest and costs 
{Payne v. Gardiff B. D, C., [1932] 1 K. B. 241 ; 95 J. P. 173 ; Digest Supp.). 

As to the extent of the land subject to the charge where adjoining plots have been 
purchased by the owner at different times, see Altrincham U. JD. G, v. O’^Brien (1927), 

91 J. P. 149 ; 25 L. Gr, B. 369 ; Digest Supp. The charge affects the total ownership 
of the land charged, see Birmingham Gorporation v. Baker, and other cases cited 
therewith, at p. 605, ante. 

Where a tenant for life has paid paving expenses he has a charge on the fee simple 
of the premises, notwithstandhig the provisions of s. 17, post, p. 4866, which'provides 
that a limited owner may raise money by mortgage for the payment of such expenses 
so that the principal due on the mortgage may be repaid within twenty years (In re 
Pizzi, Scrivener v. Aldridge, [1907] 1 Ch. 67 ; 71 J. P. 58 ; 26 Digest 546, 2438), 

A council executed street works under this Act, but when recovering their expenses 
were unable to determine the ownership of certain vacant land abutting on the street. 

The land, therefore, was sold, under the powers of s. 13, and the council found them- 
selves with a surplus. The L. Gr. B., on being applied to, stated that they did not 
consider themselves in a position to give any formal directions in such a case, but, 
assuming that the council recovered “ in respect of street works ’* in the case of every 
frontager all that was sufficient to enable them to repay with interest the money 
borrowed for the execution of the works in respect of which the premises were charge « 
under the final apponumment, as the instalments became due and payable, they referre 
the council to s. 21 (3) of the Conveyancing and Law of Property Act, 1881 (no 
repealed and reproduced in s. 105, Law of Property Act, 1925, VoL V., post), as 
applied by s. 13 (1), as indicating what would appear to be an appropriate applica- 
tion of the surplus sum in question. The sub-section is as follows : The money 
which is received by the mortgagee, ariang from the sale, after discharge of prior 
encumbrances to which the sale is not made subject, if any, or after payment into 
court under this Act of a sum to meet any prior encumbrance, shall be Md by him in 
trust to be applied by him, first, in payment of all costs, charges, and expeiises, 
properly incurred by him, as incident to the sale or any attempted ade, or otiharwise ; 
and secondly, in discharge of the mortgage money, interest, and costs, and other 
money, if any, due under the mortgage ; and the residue of the money so received 
shall be paid to the person entitled to the mortgaged property, or authmfised to give 
receipts for the proceeds of the sale thereof.” See hereon West London Commercial 
Bank v. Beliance Permanent Building Society (1885), 29 Ch. D. 954 ; 35 Digest 519, 

2477, 

(a) The rate of interest is now “ five per cent, or such other rate of interest as the 
Minister of Health may from time to time by order fix ” (s. 77, P. H. A., 1925, Vol. V,, 
post). The present rate is 4 per cent, (see ante, pp. 3191, 4862). 
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Section 13, (2) The urban authority shall keep a register of charges under this 

" Act and of the payments made in satisfaction thereof, and the register 
shall be open to inspection to all persons at all reasonable times on 
payment of not exceeding one shilling in respect of each name or 
property searched for, and the urban authority shall furnish copies of 
any part of such register to any person applying for the same on pay- 
ment of such reasonable sum as may be fixed by the urban authority. 

It is submitted that this sub-section is in effect obsolete in consequence of the 
provisions of the Land Charges Act, 1925, Vol. V„ 'post Charges under this section 
now require registration as “ local land charges ” under s. 15 of that Act, and the 
necessity for this sub-section no longer arises. In respect of charges arising prior 
to the passing of the 1925 Act, provision is made by r. 14 of the Local Land Charges 
Eules, 1934, ante, p. 3181, whereby charges registered in existing registers (which 
would include the register kept under this section) may be regarded as sufficient com- 
pliance with the Rules if the register contains the particulars required by the Eules 
and is open to inspection. 

Recovery of 14 . The urban authority, if they think fit, may from time to time (in 
expenses addition and without prejudice to any other remedy) recover summarily 
o™^rctioii. in a court of summary jurisdiction, or as a simple contract debt by 
action in any court of competent jurisdiction, from the owner for the 
time being of any premises in respect of which any sum is due for 
expenses of private street works the whole or any portion of such sum, 
together with interest at a rate not exceeding /our (a) pounds per centum 
per annum, from the date of the fiinal apportionment till payment 
thereof. 

Under the P. H. A., 1875, s. 150, ante, p. 4388, the only remedies for recovery of 
expenses were by summary proceedings, or, in cases where the expenses were under 
£50, by action in the county court under s. 261, ante, p. 4491. See the note at p. 4408, 
a'tite. Under this Act an action may be brought in the High Court if it is thought 
desirable. It would seem that the six months’ limitation imposed by the S. J. A., 
1848, s. 11 (11 Halsbury’s Statutes 278), does not apply to actions brought in either 
the Court or the county court under this section {Blackhum (Mayor, etc, of) v. 
Sanderson, [1902] 1 K. B. 794 ; 66 J. P. 452 ; 26 Digest 548, 2452 ; cf. Metropolitan 
Water Board v. Bunn, [1913] 3 K. B. 181 ; 77 J. P. 353 ; 38 Digest 119, 860). In 
previous editions the opinion was expressed that the period of limitation was probably 
twenty years, as the action would seem to be founded on a specialty, and reference 
was made to a note by Sir E. Pollock at [1903] 2 K. B. 3, and cases there cited, 
and In re Cornwall Minerals Rail. Go., [1897] 2 Ch. 74 ; 61 J. P. 535 ; 10 Digest 
1192, 8458, but in Dennerley v. Prestmch U. D. C. (1929), 46 T. L. B. 493, Shbaemax, 
J., “ pointed out that as the section made the claim equivalent to a simple contract 
debt the period of limitation applicable would be only six years.” This period runs 
only from the date of demand and as a new demand may be made on each successive 
owner, the statute only runs in favour of each owner from the date of demand upon 
him (ihid^, in C. A., [1930] 1 K. B. 334). There is no express provision in the Act 
requiring a formal demand for payment unless an authority intend to proceed 
summarily (see per Brett, L.J., in R. r. Local Government Board, ante, at p. 611), 
but it may well be argued that one is necessary : see Hampstead Corporation v. 
Gaunt, [1903] 2 K. B. 1 ; 67 J. P. 344 ; 26 Digest 499, 2076. The expenses being 
recoverable from the owner “ for the time being,” a purchaser may become liable 
for expenses incurred before the date of the purchase : see East Lmdon Waterworks 
Co. V. KeUerrmn, [1892] 2 Q. B. 72 ; 66 J. P. 773 j 43 Digest 1093, 242 ; Rowland 
V. Willis (1899), 105 L. T. ITewsp. 319, and Hampstead Borough Council v. Gaunt, 
supra. 

No objection to the proceedings of the authority, which could have, but has not 
been raised under the Act can afterwards be raised when the authority seek to recover 
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the expenses. See s. 8 (2), ante, p. 4858, Teddington U. D. O. v. Vile, and other cases Note to 
cited therewith, at p. 4854, avie. Section 14. 

In Hayles v. Sandomi U. D, CK, aTUe, p. 4854, a frontager, against whom proceedings 

were taken before justices to recover Ms apportioned share of the expenses, attempted 
to establish that the surveyor had allowed the contractor to deviate from the specifica- 
tions, and that the works had never been “ completed.” It was held that such an 
objection could probably have been raised under s. 12, a7ite, p. 4861, at the proper 
time ; but that, in any case, the justices were right in not allowing it to be raised 
before them. 

jSerrible, the right of action given by this section could only be enforced in the courts 
of this country {Sydney Municipal C<mncil v. Bull, [1909] 1 K. B. 7 ; 11 Digest 
307, 6). 

(a) The rate of interest is now “ five per cent, or such other rate of interest as the 
Minister of Health may from time to time by order fix ” (s. 77, P. H. A., 1925, Vol. V., 
post). The present rate is 4 per cent, (see ante, pp. 3191, 4862). 

15. The urban authority, if they think fit, may at any time resolve to Contribution 
contribute the whole or a portion of the expenses of any private street authority to 
works, and may pay the same out of the district fund or general district expenses. 
rate or other rate out of ichich the general expenses incurred under the 
Public Health Act, 1875, are payable, 

No provision of this kind was included in the P. H. A., 1875, ante, p. 4331, and 
under that Act a council could not defray part of the expenses out of the rates (see 
Dryden v. Putney (Overseers of), ante, p. 4412). ilgower to contribute under that Act 
was given by s. 81 of the P. H. A., 1925, Vol. V., post. The general expenses were 
made payable out of the general rate or general rate fund, but the concluding words 
of the section were repealed by the L. G. A., 1933, and the general provisions of 
that Act substituted (see ibid., ss. 181, 185, 188, ante, pp. 1009, 1013, 1015). As to 
contributions by rural district councils, see s. 36 (2) (b), L. G. A., 1929, Vol. V. and 
10 Halsbuiy’s Statutes 912. 

The discretion as to contributions under this section can only be exercised by the 
local authority, and accordingly it is not open to justices on the hearing of objection 
to a provisional apportionment to amend the resolution under s. 8 (1), ante, p. 4857? 
by including a contribution by the local authority under this section to the cost of 
the works (Chester Corporation v. Briggs, [1924] 1 K. B. 239 ; 88 J. P. 1 ; 26 Digest 
547, 2447), In an unreported case, referred to in an article at 90 J. P. N. 486, it 
was held that the justices have no power under s. 8 to alter the amoxmt of any 
contribution which the local authority have resolved to make under this section. 

Nor can they, by reducii^ the apportionment against individual frontagers, indirectly 
do that wMch they cannot do directly (Chatham Corporation v. Wright (1930), 94 
J. P. 43 ; 28 L. G. R. 4 ; Digest Snpp.). 


16. The incumbent or minister or trustee of any church, chapel. Exemption 
or place appropriated to public religious worship, which is for the 
time being by law exempt from rates for the relief of the poor, shall of church, 
not be liable to any expenses of private street works as the owner 
of such church, chapel, or place, or of any churchyard or burial ground 
attached thereto, nor shall any such expenses be deemed to be a charge 
on such church, chapel, or other place, or on such churchyard or burial 
ground, or to subject the same to distress, execution, or other legal 
process, but the proportion of expenses in respect of which an exemption 
is allowed under this section shall be borne and paid by the urban 
authority. 

This section is in substitution for the P. H. A., 1875, s. 151, ante, p, 4445 ; but 
there are some points of difference which should be noted. It exempts not only 
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incumbents and ministers, but trustees also, thus meeting the decision in Hmisey 
L, B, V. Brewis, ante, p. 4421 . And the text requires, not simply enables, the authority 
to bear the proportion in respect of which an exemption is allowed. As to the 
exemption of churches, chapels, etc., from poor rates, see note (a), ante, pp. 4420 
et seq., and Walton-le-Bale v. Greenwood there cited, a case decided under this Act. 

The expression “ private street works ” is defined in s. 6, ante, p. 4851. 

As to the meaning of the words “ churchyard or burial ground attached thereto,” 
see Holy Law, etc. Burial Board v. Failsworth U. D. C., [1928] 1 K. B. 231 ; 91 J. P. 
104 ; Digest Supp. The attachment must be physical, it is not enough that a burial 
ground at a distance is maintained by the members of a congregation. A piece of 
vacant land adjoining a building appropriated to religious worship, and on which a 
Sunday school is to be erected, is not to be excluded from provisional apportionment 
under this section {Hford Corpn. v. Mallinson (1932), 96 J. P. 185 ; Digest Supp.). 

17 . All omiers of buildings or lands, being persons who under the 
Lands Clauses Acts are empowered to sell and convey or release lands, 
may charge such buildings or lands with such sum as may be necessary 
to defray the whole or any part of any expenses which the owners of or 
any persons in respect of such buildings or lands for the time being are 
liable to pay under this Act and the expenses of making such charge, 
and for securing the repayment of such sum with interest may mortgage 
such buildings or lands to any person advancing such sum, but so that 
the principal due on any such mortgage shall be repaid by equal yearly 
or half-yearly payments within twenty years. 

See the Lands Clauses Consolidation Act, 1845, ss. 7, 8, a7ite, pp. 4107, 4108, as to 
the persons under disability or limited owners, such as tenants for life, who have power 
to sell and convey or release lands under that Act. 

Under this section a limited owner may charge or mortgage the premises, and not 
merely his interest in them. 

Where a tenant for life has paid to a local authority the expenses of paving a 
private street, he has a charge under s. 13, ante, p. 4862, on the fee simple of the 
premises in respect of which the expenses were incurred, notwithstanding the 
provisions of this section {In re Pizzi, Scrivener v. Aldridge, ante, p. 4863). 

18 . The urban authority may from time to time, with the sanction 
of the Local Government Board, borrow, on the security of the district 
fund and general district rates or other rate out of which the general expenses 
incurred under the Puilic Health Act, 1875, are payable, moneys for the 
purpose of temporarily providing for expenses of private street works, 
and the powers of the urban authority to borrow under the Public Health 
Acts shall be available as if the execution of private street works under this 
Act were one of the purposes of the Public Health Act, 1875. 

‘The words printed in italics were repealed by the L. G, A., 1933, ante, and equiva- 
lent powers are now contained in ibid., s. 195, ante, p. 1023. 

Applications to the Ministry of Health under this section must be accompanied by 
a copy of the resolution of the council authorising it, and by certain particulars in a 
prescribed fomL The Minister used rarely to allow a longer term than seven years 
for repayment, but ten years is now allowed, upon the understanding that a similar 
period is allowed to frontager^ for repayment of the cost to the authority. 

19 . Whenever all or any of the private street works in this Act 
mentioned have been executed in a street or part of a street, and the 
urban authority are of opinion that such street or part of a street ought 
to become a highway repairable by the inhabitants at large, they may by 
notice to be fixed up in such street or part of a street declare the whole 
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of such street or part of a street to be a highway repairable by the Section 19. 
inhabitants at large, and thereupon such street or part of a street 
as defined in the notice shall become a highway repairable by the 
inhabitants at large. 

This section does not extend to making the site on which a wall stands a highway 
repairable by the inhabitants at large ; and a local authority cannot, acting under 
this section, remove the end wall of what is physically a cul-de-sac, thereby making 
it a continuous street with another on the other side of the boundary waU (Urban 
Housing Go,, Ltd. v. Oxford Corporation, [1940] Ch. 70 ; [1939] 4 i^l E. R. 211 ; 

104 J. P. 15 ; Digest Supp.). The council can only make up the street as they find 
it (Bohertscm v. Bristol Corporation, ante, p. 4852). 

The fact that a private street has been made up at the cost of the jfrontagers does 
not in itself (i.e. apart from formal adoption) confer any rights as against the owner 
of the soil upon either the public or frontagers who have paid their share {Moubray, 

Rowan and Hicks v. Drew, [1893] A. C. 295 ; 26 Digest 518, 6). See also as to rights 
in a private street, Kirby v. Paignton U. D. C., p. 4393, ante. 

This section is in substitution for the P. H. A., 1875, s. 152, ante, p. 4423, or, where 
the P. H. A. Amendment A., 1890, has been adopt^, for s. 41 of that Act, ante, 
p. 4815. 

It is to be observed, however, that under this section the works need not have been 
executed by the authority, nor can the owners of the street object to its being declared 
a highway repairable by the inhabitants at large. Under this Act, therefore, a street 
in all respects private may be opened for public traffic without the consent of the 
owners, and possibly to their detriment. 

An authority will have no discretion under this section if a street has been made up 
in pursuance of a request made by a majority of the owners under the P. H. A. 

Amendment A., 1907, s. 19 (4), post, p. 5047. 

A form of notice will be found in the Encyclopaedia of Forms and Precedents, 

Yol. XII., p. 584. 

Local authorities must keep a list of aU streets in their district repairable by the 
inhabitants at large and pennit inspection of the list without payment (P. H. A., 

1925, s. 84, VoL V. and 13 Halsbury's Statutes 1153. 

20 . If any street is now or shall hereafter be sewered, levelled, paved, on street 
metalled, flagged, channelled, and made good (all such works 
done to the satisfaction of the urban authority), then, on the application authority to 
in writing of the greater part in value of the owners of the houses and declare same 
land in such street, the urban authority shall, within three months from ^^g^^y 
the time of such application, by notice put up in such street, declare the 
same to be a highway repairable by the inhabitants at large, and there- 
upon such street shall become a highway repairable by the inhabitants 
at large. 

A form of application and notice for use under this section will be found in the 
Encyolopsedia of Forms and Precedents, YoL XIL, pp. 585, 586. 

This section will apply only when all the wor!^ above mentioned have been 
executed in the street. The expression houses and land in such street ” avoids the 
ambiguity pointed out in the note to s, 41 (2) of the Act of 1890, ante, p. 4816. The 
authority will have no discretion under this section. A provision similar in its 
terms to this section now applies to proceedings under s. 150, P. H. A., 1875, ante, 
p. 4388 ; see s. 82 of the P. H. A., 1925, Yol. V. and 13 Halsbury’s Statutes 1153. 

An application under this section will not be necessary when an authority make 
up a street in consequence of a counter-notice from owners under the P. H. A. 

Amendment A., 1907, s. 19 (4), post, p. 5047. 

See, as to keeping a list of all streets repairable by the inhabitants at large, P. H. A., 

1925, s. 84, Yol. V., post, referred to in the note to the preceding section. 

Where a declaration is made under this section in respect of a street, part of which 
is outside the district of the authority, the declaration is not severable but is wholly 
invalid {Newton v. LawMon Hetton and Joicey CoUieries, Ltd., [1937] 2 All E. B. 150 ; 

35 L. B, R.607). 
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21 . — (1) The Txrbau authority shall keep separate accounts of all 
moneys expended and recovered by them in the execution of the 
provisions of this Act relating to private street -works. 

(2) Ah moneys recovered by the urban authority tmder this Act in 
respect of street works shah be apphed in repayment of moneys borrowed 
for the purpose of executing private street works (a), or if there is no 
such loan outstanding then in such manner as may be directed by the 
Local Government Board (6). 

(a) The authority may borrow for private street works under s. 18, ante, p. 4866. 
If any loan in respect of private street works in the district is outstanding, the sub- 
section must be complied with. This must sometimes work inconveniently. 

(&) The Minister of Health will presumably direct payment into the general rate fund. 

22 . No railway or canal company shall be deemed to be an owner 
or occupier for the purposes of this Act in respect of any land of such 
company upon which any street shall wholly or partially front or abut, 
and which shall at the time of the laying out of such street be used by 
such company solely as a part of their Ime of railway, canal, or siding, 
station, to^ving path, or works, and shall have no direct communication 
with such street (a) ; and the expenses incurred by the urban authority 
under the powers of this Act which, but for this provision, such 
company would be liable to pay, shall be repaid to the urban authority 
by the owners of the premises included in the apportionments, and 
in such proportion as shall be settled by the surveyor (b) ; and in the 
event of such company subsequently making a communication with such 
street they shall, notwithstanding such repayment as last aforesaid, 
pay to the urban authority the expenses which, but for the foregoing 
provision, such company would in the first instance ' have been liable 
to pay, and the urban authority shall divide among the owners for 
the time being included in the apportionment the amount so paid by 
such company to the urban authority, less the costs and expenses 
attendant upon such division, in such proportion as shall be settled by 
the surveyor, whose deci«iion shall be final and conclusive (c). This 
section shall not apply to any street existing at the date of the adoption 
of this Act. 

(a) This provision is intended to meet the decisions in Eiggins v. Holding and 
L. <Ss N. W. Bail. Go. v. 8t. Panaras ( Vestry of), ante, p. 4401, followed in Caledonian 
Bail. Co. V. Edinburgh Magistrates (1901), 3 F. (Ot. of Sess.) 645. It will only apply 
where there is no communication between the railway and the street. 

A railway company objected to the inclusion of a piece of land belonging to them 
in a provisional apportionment for a street on which the land abutted, but with which 
it had no direct communication, on the ground that such land was at the time of the 
laying out of the street used by them solely as a part of their line of railway or works 
within the meaning of this section. The land had been acquired by the company 
solely for the purpose of their railway and works, but they allowed their servants, for 
the time being, to use it as garden ground on payment of a nominal rent. The justices 
found as a fact that it was not used in any way as part of the company’s railway, 
sidings, station or works, and that, therefore, the company’s objection failed, and they 
refused to state a case on the ground that the question was one of fact. It was held 
that as there was no evidence contrary to the justices’ finding, the court would not 
compel them to state a case (B. v. Jones and Barry U. E. C., Ex parte Mein (1907), 
71 J. P, 326 ; 96 L. T. 723 ; 26 Digest 642, 2401). 

It has also been held that land used by a railway company for the purpose of 
depositing ashes thereon did not fall within a similarly worded exemption in a local 
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Act (In re Carlisle Corporation and SauVs Bscecutors (1907), 71 J. P. 502 ; 97 L. T- 
514 ; Digest Supp.). 

also, as to words part of a railway,” Glasgow & S, W. Rail. Go. v. Ayr Magis- 
trates^ [1912] A, 0. 520, where under the Bargh Police (Scotland) Act, 1892, s. 4, it 
was held that a strip of a road purchased in 1889 by the company for extraordinary 
purposes,” hut put to no use for 20 years, was not a part of their railway. 

(5) This is rather hard on the owners in question. The sum which otherwise would 
have been apportioned to the company is to be paid by other owners in proportions 
settled by the surveyor. The whole of the expenses are not to be apportioned in the 
first instance among all the owners other than the company. 

(c) No provision is here made for the case where there have been changes of 
ownership, 

23. All expemes incurred or payable by an urban authority and a rural Expenses 
sanitary authority respectively in the execution of this Act, and not other- Authority 
■wise provided for, may be charged and defrayed as part of the expenses 
incurred by them respectively in the execution of the Public Health Acts. 

This section was repealed by the L. G. A., 1933, ante, and the general provisions 
of that Act substituted (see ibid., sa. 181, 185, 188, ante, pp. 1009, 1013, 1015). 

24. All powers given to a local authority under this Act shall be Powers of 
deemed to be in addition to and not in derogation of any other powers 
conferred upon such local authority by any Act of Parliament, law, or 
custom, and such other powers may be exercised in the same manner as 

if this Act had not been passed. 

This seciion preserves the effect of local Acts, and where there is such an Act in 
force the authority will have an alternative remedy. Compare the P. H. A., 1875, 
s. 341, anU, p. 4522, and the P. H. A. Amendment A., 1890, s. 10 (1), ante, p. 4806. 

25. Neither sections one hundred and fifty, one hundred and fifty- Certain 
one, and one hundred and fifty-two of the Public Health Act, 1875, nor PuWi^eaith 
section forty-one of the Public Health Acts Amendment Act, 1890, shall Acts not to 
apply to any district or part of a district in which this Act is in force. 

This Act when in force takes the place of the sections named in the text. But 
proceedings already commenced under s, 160 are not made void by the adoption of 
this Act (Heston and Isleworth U. D. C, v. Grout, [1897] 2 Ch. 306 ; 26 Digest 539, 

2381), 

When an urban authority have adopted the Act the adoption cannot afterwards 
be revoked, so that they will no longer be able to exercise in any case powers under 
ss. 150 and 152 of the Act of 1875, ante, pp. 4388, 4423. 

26. This Act shall not extend to prejudice or derogate front the For protee- 

estates, rights, and privileges of the Conservators of the Eiver Thames, oo^^tors 
or render them liable to any charges or payments in respect of any of ofBiver 
their works on or upon the shores of the River Thames. Thames. 

8ee the Thames Conservancy Act, 1932. 

As to that part of the Thames within the Port of London, the Port of London 
Authority are now the Conservators (Port of London (Consolidation) Act. 1920). 


Note to 
Section 22. 
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Schedule. 
Part 1. 


Sections 6, 11, 


THE SCHEDULE. 

PRIVATE STREET WORKS. 
Part I. 


Particxtlars to be stated IK Spechtcations, Plans and Sections, 
Esteviates, and Provisional Apportionments. 

Specifications . — These shall describe generally the works and things to 
be done, and in the case of structural works shall specify as far as may be 
the foundation, form, material, and dimensions thereof. 

Plans and Sections . — ^These shall show the constructive character of 
the works, and the connexions (if any) with existing streets, sewers, 
or other works, and the lines and levels of the works, subject to such 
limits of deviation (if any) as shall be indicated on the plans and sections 
respectively. 

Estimates , — ^These shall show the particulars of the probable cost of the 
whole works, including the commission provided for by this Act. 

ProvtsioTwl Apportionments , — ^These shall state the amounts charged on 
the respective premises and the names of the respective owners, or reputed 
owners (a), and shall also state whether the apportionment is made 
according to the frontage of the respective premises or not, and the 
measurements of the frontages, and the other considerations (if any) on 
which the apportionment is based. 

The M. of H. announced in their Annual Report for 1924—25 that in view of the 
increase in the cost of street works since the Great War and the consequently increased 
burden upon frontagers in private streets their technical advisers had been in con- 
sultation with the Listitution of Municipal and County Engineers with the result 
that a standard specification of reasonable requirements m normal ckcumstanees 
had been agreed with the institution. This standard specification was published in 
the Journal of the Institution on June 17th, 1924. 

{a) This expression means “a person whom the local authority really believe to be 
the owner ; and a person who has been the owner, and whom the local authority has 
dealt with as such, is certainly a reputed owner (fJtr Channbll, J., in Wirml B, D, G, 
V. CaHer, [1903] 1 K. B. 646 ; 67 J. P. 31 ; 26 Digest 543, 2409), 


Part II. 

Publication oe Notice. 

Any resolution, notice, or other document required by this Act to be 
published in the manner prescribed by this Schedule shall be published 
once in each of two successive weeks in some local newspaper circulating 
within the district, and shall be publicly posted in or near the street to 
which it relates once at least in each of three successive weeks (a), 

{a) It is not necessary that st-ven days should intervene between successive 
publications {Aberdeen {City of) v. Watt (1901), 3 P. (Ct. of Sess.) 787). 
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THE PUBLIC WOEKS LOANS ACT, 1892. 


Section 2. 


(55 & 56 ViCT. c. 61) (a). 

An Act to grant Money for the purpose of certain Local Loans, and for other 
purposes relating to Local Loans, [28tK June, 1892.] 

^ ^ ^ ^ ^ 

2. Section ten of the Public Works Loans Act, 1875 (6), and section two 
of the Public Works Loans Act, 1879 (c) (which sections fix the minimum 
rate of interest on loans), shall, in their application to loans granted after the 
passing of this Act, have efiect as if four per cent, were therein substituted for cf 
five per cent. 4i2 & 43 Vict. 

^ c. 77. 

(а) This Act amends the Public Works Loans Act, 1875, ante, p. 4544, and the Public 
Works Loans Act, 1879, ante, p. 4619. As to the omission of the clause of enactment, see 
s. 4 of the S. L. R. A., 1894 (18 Halsbury’s Statutes 1020). 

( б ) Ante, p. 4548. 

(c) Ante, p. 4619. 

* :j! Jj: * s}t Jj! 

9. This Act may be cited as The Public Works Loans Act, 1892.’’ Short title. 

^ ^ ^ 


THE PUBLIC LIBEAEIBS (AMENDMENT) ACT, 1893. 

(56 k 57 Vict. c. 11) (a). 

An Act to amend the Public Libraries Act, 1892. [9th June, 1893.] 

1. This Act may be cited as ‘‘ The Public Libraries (Amendment) Act, sh^ tii^. 
1893,” and shall be construed as one with the Public Libraries Act, 1892 (in o, 53 
this Act referred to as the principal Act), and these two Acts may he together 

cited as the Public Libraries Acts, 1892 and 1893. 

(a) See the PubHo Libraries Act, 1892, ante, p. 4840, the Libraries Offences Act, 1898, 
post, p. 4948, the PubHo Libraries Act, 1901, post, p. 4995, and the PubHo Libraries Act, 

1919, post, p. 5238. As to the omission of the clause of enactment, see s. 4 of the S. L. R. A, 

1894 (18 Halsbury’s Statutes 1020). Italicised words repealed by S. L. R. A., 1908 {op, 
cit. 1175). 

2. — (1) Where a library district is an urban district — Modification as 

(i) The principal Act may, subject to the conditions contained in 

second section of that Act be adopted, and the limitation ^dis&icts. 
the maximum rate to he levied for the purposes of that Act may 
within the limits fixed hy that Act he fixed, raised, or removed [a), 
by a resolution of the urban authority under this Act : 

(ii) The consent of the urban authoriiy given hy a resolution of that 

authority under this Act shall be substituted in an urban district 
for the consent of the voters in any case when the consent of the 
voters is required under the principal Act. 

(2) Section three of the principal Act is hereby repealed, so far as it relates 
to an urban district. 

(a) The words in itaHes were repealed by Public Libraries Act, 1919, post, p. 5238. 

3. {a), 

{a) Section 3, which contained provisions for a resolution of an urban authority for the 
adoption, etc., of the principal Act, ante, p. 4840, was repealed hy Public librmes Act, 

1919, s. 7, post, p. 5246. A simple resolution is alone req[uired in an urban district. 
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4 . — (1) Where the principal Act is adopted for two or more neighbouring 
urban districts, the library authorities of those districts may by agreement 
combine (a) for any period for carrying the Act into execution ; and the 
expenses of carrying the Act into execution shall be defrayed by such authori- 
ties in such proportions as may be agreed on by them. 

(2) For the purposes of the Act a joint committee may be formed, the 
members whereof shall be appointed by the several combining authorities 
in such proportions as may be agreed on, but need not be members of any 
of the combining authorities. Any such committee shall have such of the 
powers of a library authority under the principal Act, except the power of 
borrowing money (6), as the combining authorities may agree to colder upon 
them. 

(3) Where any of the combining authorities are improvement commissioners 
or a local board the provisions of the principal Act with respect to accounts 
and audit shall apply to such committee as if they were a local board who were 
a library authority under the Act (c). 

(а) Power to neighbouring parishes to combine was given by the Public Libraries Act, 
1892, ante, p. 4840. But see now L. G. A., 1933, ss. 91, 219, ante, pp. 854, 1057. 

(б) See Public Libraries Act, 1892, s. 19, ante, p. 4846. 

(c) See Public Libraries Act, 1892, s. 20, ante. p. 4846. 


THE EIVEKS POLLUTION PEEVENTION ACT, 1893. 

(56 & 57 ViCT. c, 31). 

An Act to exjplain the Rivers Pollution Prevention Act, 1876. 

[27th July 1893.] 

See the Rivers Pollution Prevention Act, 1876, ante, p. 4581, and the Rivers Pollution 
Prevention (Border Councils) Act, 1898, post, p. 4947. This Act appears to provide for a 
case like that before the court in Att.-Gen, v. Dorhing Union Guardians, ante, p. 97, where 
it was held that proceedings under the Rivers Pollution Prevention Act, 1876, could not be 
taken against a local authority merely because a sewer vested in them polluted a stream, 
they themselves not having constructed or interfered with the sewer. See the notes to 
s. 3 of the Rivers PoUntion Prevention Act, 1876, ante, p. 4583, and especially RocJiford 
jR. D, C. V. Port of London Auihoriiy, aide, p. 4585. The mere fhcr. that a sewer is vested 
in a local authority under s. 20 of the P. H. A., 1936, ante, p. 47, does not make the local 
authority ipso facto liable for the discharge of sewage matter from the sewer into a brook 
{WaMham Holy Cross U. D. G. v. Lea Conservancy Board (1910), 74 J. P. 253 ; 103 L. T. 
192 ; 44 Digest 47, S29, which was decided under a special Act ; Titterton v. Kingsbury 
Collieries, Ltd. (1911), 75 J. P. 295 ; 104 L. T. 569 ; 41 Digest 35, 269). 

1 . Where any sewage matter falls or flows or is carried into any stream after 
passing through or along a channel which is vested in a sanitary authority, 
the sanitary authority shafl, for the purposes of section three of the Rivers 
Pollution Prevention Act, 1876, be deemed to knowingly permit the sewage 
matter so to fall, flow, or be carried. 

As to whab sewers are vested in a local authority, see the P. H. A., 1936, s. 20, and 
the notes to that section, ante. p. 47. See also West Riding Rivers Board v. lAntJmaite 
U. D. G., ante, p. 101. 

2 * This Act shall be construed as one with the Rivers Pollution Prevention 
Act, 1876 ; and the Rivers Pollution Prevention Act, 1876, and this Act may 
be cited for all purposes as the Rivers Pollution Prevention Acts, 1876 and 
1893. 
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THE BARBED WIRE ACT, 1893. 

(56 & 57 VrcT. c. 32) (a). 


Section 1. 


An Act to prevent the use of Barbed Wire for Fences in Roads, Streets, Lanes, 
and other Thoroughfares (b). [27th July, 1893]. 

1, This Act may be cited for all purposes as “The Barbed Wire Act, Short title. 
1893.” 

(a) This Act concerns local authorities more in their capacity as highway authorities 
than as sanitary authorities. 

A landowner erected upon his own land by the side of a public road in Scotland a fence 
of barbed wire, and the road trustees brought an action to have it removed on the ground 
that it was dangerous to persons and cattle lawfully using the road. The fence was 
placed about three feet from the boundary line between the road and the landowner’s 
property, and stood entirely upon his land : — Held, that the action lay, but upon the 
defender undertaking so to alter and protect the fence as to remove the danger, the action 
was dismissed {Elgin Rood Triistees v. Innes (1886), 14 Ct. Sess. Gas. (4th ser.) 48). The 
occupier of certain land adjoining a public footpath fenced it ofif from the footpath by 
barbed wire set back nine feet from the path: — Hdd, that. he was liable in damages to a 
man who tore his clothes on the barbs whilst making way for other persons to pass him 
on the footpath {Bird v. Frost (1892), 56 J. P. 164). Plaintiff and defendant were adjoining 
landowners, and defendant was bound to maintain a boundary fence between their lands 
for their mutual benefit. Defendant caused a gap in the fence to be made up with barbed 
wire which was placed three feet within his own boundary. Plaintiff afterwards put a 
mare into his field, and she injured herself on the wire : — Held, that the wire was so placed 
as to be dangerous to cattle lawfully put by the plaintiff into his field, and that defendant 
was liable in damages for the injm^ to the mare {Bennett v. Blachmore (1890), 26 L. J. Newsp. 

228 ; 90 L. T. !N. 395 (Crediton County Court)). Defendants erected a fence of barbed 
wire between their railway line and plaintiffs farm. Sheep grazing on plaintiffs farm were 
injured by coming in contact with the wire : — Hdd, that the defendants were liable for the 
damage occasioned to the sheep {McQuillan v. Crommelinlron Ore Co» (1892), 26 Ir. L. T. 

Rep. 16). Lands belonging to plaintiff and defendant, who were adjoining owners, were 
separated by an old quickset fence. This hedge the defendant dug up and replaced by 
a new one of young quicks, which he protected by a barbed wire fence of a very severe 
character, set up with the plaintiffs acquiescence on plaintiffs land. Plaintiff then turned 
out a mare to graze on his land, and she was injured : — Held, that the defendant was liable 
{SMpton V. Lucas ( 1 892 ), 92 L. T. N. 297 ). Defendant put up a barbed wire fence separating 
his land from a public footpath, and plaintiff wets walkmg along the footpath when a sudden 
gust of wind blew his coat agai^ the fence and it was tom. No negligence or want of skill 
or care in the erection of the fence was imputed to the defendant, but the county court judge 
held that the fence as constructed and placed was dangerous to the public using the foot- 
path and a nuisance. This decision was affirmed on appeal to the High Court (Stewart v. 

WrigU (189.3), 57 J. P. 137 ; affirmed 9 T. L. R. 480; 7 Digest 286, U3). And in an 
Irish case of Gollen v. Ellis (1893), 32 L. R. Ir. 491, it was held that a barbed wire fence 
by the side of a highway may be an obstruction to the free passage thereof. 

A valuable collection and review of the American cases on the subject will be found in 
95 L. T. Jo. 419. 

Upon similar principles a rotten fence abutting a highway is a nuisance, and if it be 
the cause of any accident, the owner of the fence is liable (Harrold v. Watney, [1898] 

2 Q. B. 320 ; 36 Digest 69, 443. But a defendant is not liable in respect of a nuisance 
created on Hs premises by trespassers {Barker v. Herbert, [1911] 2 K. B. 633 ; 75 J. P. 

481 ; 36 Digest 197, 374), if he does not, and cannot reasonably be expected to know of 
its existence. This case was distinguish^ in Horridge v. MaJdnson (1915), 79 J. P. 484 ; 

84 L. J. K, B. 1294 ; 26 Digest 542, 2407. And see Robbins v. Jones, ante, p. 4211, and 
Sedleigh-Denfield v. O^Callaghan, [1940] A. C. 880 ; [1940] 3 All E. R. 349 ; Digest Supp. 

(b) This title must not be taken to limit the meaning of the term “ highway ” as us^ 
in the Act. A cul-de-sac may be a highway (Bateman v. Blueh (1852), 18 Q. B. 870 ; 

17 J. P. 4 ; 26 Digest 263, 41 ; Young v. Cuthbertson (1854), 1 Macq. 455 ; 26 Digest 
264, 43), 

2: III this Act — Interpretation 

The e:^ressioii “ barbed wire ” means any wire with spikes or jagged 
^ projections ; and the expression “ nuisance to a highway ” as applied 
to barbed wire, means barbed wire which may probably be injurious 
to persons or animals lawfully using such highway : 
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In England and Wales the expression “ local authority ” means any 
county council, any urban sanitary authority, any sanitary authority 
in London, any highway hoard, and any other local authorities existing, 
or that may be hereafter created by Parliament, having control over 
highways (a). 


{a) Italicised words repealed by S. L. R. A., 1908 (18 Halsbury’s Statutes 1175). The 
remainder of this section only applies to Scotland and Ireland. The Act no longer applies 
to rural district councils whose highway functions ceased on their transference to county 
councils by the L. G. A., 1929, s. 30, Vol. V. and 10 Halsbury’s Statutes 904. 

3. — (1) Where there is on any land adjoining a highway within the county 
or district of a local authority a fence made with barbed wire, or -in or on 
which barbed wire has been placed, and such barbed wire is a nuisance to such 
highway, it shall be lawful for such local authority to serve {a) notice in 
writing upon the occupier of such land requiring him within a time therein 
stated (not to be less than one month nor more than six months after the date 
of the notice) to abate such nuisance. 

(2) If on the expiration of the time stated in the notice the occupier shall 
have failed to comply therewith, it shaU be lawful for the local authority 
to apply to a court of summary jurisdiction (6), and such court, if satisfied 
that the said barbed wire is a nuisance to such highway, may by sunomary 
order (c) direct the occupier to abate such nuisance ; and on his failure to 
comply with such order within a reasonable time the local authority may do 
whatever may be necessary in execution of the order, and recover in a summary 
manner the expenses incurred in connexion therewith (cZ). 


(а) As to service of notices, see s. 26 of the Highway Act, 1864 (9 Halsbury’s Statutes 
150). And upon the whole text compare s, 93 of the P. H. A., 1936, anU, p. 300. 

(б) As defined by s. 13 (11) of tbe Interpretation Act, 1889 (18 Ealsbury’s Statutes 997). 

(c) Without appeal, except by case stated under s. 33 of the Summary Jurisdiction Act, 
1879 (11 Halsbury’s Statutes 341). 

(d) Tbe next sub-section relates only to Ireland. 

4. Where the local authority are the occupiers of the land, proceedings 
under this Act may be taken by any ratepayer within the district of the local 
authority, and a notice to the local authority to abate the nuisance shall be 
deemed to be properly served if it is served upon the clerk of the local authoriiy, 
and any ratepayer takiiig proceedings may do all acts and things which a 
local authority is empowered to do. 

5* Any expensk incurred by a local authority in the execution of this 
Act shaU be defrayed in like manner as the expenses of the local authority 
incurred in respect of any highways (a). 

{a) See L. G. A, 1933, ss. 181, 185, 188, 191, ante, pp. 1009, 1013, 1015, 1019. 
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THE LAW OE COMMONS AMENDMENT ACT, 1893. Se^ 1. 

(56 & 57 ViCT. c. 57.) 

An Act to ameTid the Load rdaiiryg to Commons [a). [22nd September, 1893.] 

1 . TMs Act may be cited for all purposes as the Law of Commons Amend- title of 

meat Act, 1893.*' 

(a) See the Commons Act, 1876, ante, p. 4563. Reference may also be made to the Law 
of I^operty Act, 1925, ss. 193 and 194, Vol. V. and 15 Halsbury^s Statutes 371, 373. 

2 . An inclosuie or approvement of any part of a common purporting to 

be made under the Statute of Merton (a) and the Statute of Westminster the Agricuitme 
Second (6), or either of such statutes, shall not be valid unless it is made with ^ciosme,^° 
the consent of the Board of Agriculture (c). 

(а) 1235 ; 2 Halsbury’s Statutes 424. 

(б) 1285 ; pp. cit. 426. 

(c) Now Minister of Agriculture and Fisheries. 

3. In giving or withholding their consent under this Act, the Board (a) shall Conditions of 
have regard to the same considerations, and shall, if necessary, hold the same 
inquiries as are directed by the Commons Act, 1876 (6), to be taken into 
consideration, and held by the Board before forming an opinion whether an 
application under the Inclosure Acts shall be acceded to or not. 

(a) Now Minister of Agriculture and Fisheries. 

\b) Commons Act, 1876, ante, p. 4563. 

4 . Nothing in this Act shall preclude his Majesty, his heirs and successors, saving of 

or any person whatsoever whose rights or interests are aSected by any rights, 
inclo.sure or approvement, from taking any proceedings by way of 
information, action, or otherwise, for the abatement of such mclosure or 
approvement, and the protection of such rights and interests. 


THE PUBLIC AUTHORITIES PROTECTION 
ACT, 1893 (a). 

(56 & 57 ViOT. c. 61.) 

An Ad to generalise and amend certain statutory provisions for the 
Protedion of Persons ading in the execution of Statutory and other 
Public Duties, [5th December 1893.] 

1 . Where [after the commencement of this Ad] any action, prosecu- Protection 
tion, or other proceeding (b) is commenced in the United Kingdom 
against any person (bb) for any act done in pursuance, or execution, or execi^ion of 
intended execution of any Act of Parliament (c), or of any public duty 
or authority (d), or in respect of any alleged neglect or default in the ^uty! ° 
execution of any such Act, duty, or authority, the following provisions 
shall (dd) have effect : 

(a) The action, prosecution, or^ proceeding shall not lie or be instituted 

unless it is commenced within six months next after the act, 
neglect, or default complained of, or, in case of a continuance 
of injury or damage, mthm six months next after the ceasing 
thereof {e) : 

(b) Wherever in any such action a judgment is obtained by the 

defendant, it shall carry costs to be taxed as between solicitor 
and client (J) : 
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(c) Where the proceeding is an action for damages, tender of amends 

before the action was commenced may, in lieu of or in addition 
to any other plea, be pleaded- If the action was commenced 
after the tender, or is proceeded with after payment into court 
of any money in satisfaction of the plaintiff’s claim, and the 
plaintiff does not recover more than the sum tendered or paid, 
he shall not recover any costs incurred after the tender or 
payment, and the defendant shall be entitled to costs, to be 
taxed as between solicitor and client, as from the time of the 
tender or payment {g) : but this provision shall not affect costs 
on any injunction in the action ; 

(d) If, in the opinion of the court, the plaintiff has not given the 

defendant a sufficient opportunity of tendering amends before 
the commencement of the proceeding the court may award to 
the defendant costs to be taxed as.betweon solicitor and client. 

This section shall not affect any proceedings by any department of the 
Government against any local authority or officer of a local authority (h). 

(a) This Act took the place of s. 264 of the P. H. A., 1875, and similar sections in 
other Acts, which it repealed. It abolished notice of action in every case, but limits 
the time within which proceedings may be instituted against a local authority. It 
was held applicable to an action in respect of a right of action accrued before it was 
passed (The Ydim, [1899] P. 236 ; 38 Digest 101, 727), 

(h) It is rather doubtful if these words now amoimt to anything more than the single 
word “ action.” Formerly they were repeated in para, (a), but now do not appear in 
any of the paragraphs of the section or in s. 21 of the Limitation Act, 1939, Vol. V., 
post (see note (e), post, p. 4885). Consequently there now are no “ following pro- 
visions ” dealing wth anj’thing but actions. To such extent as they stiU have any 
effect, however, the words do not include interlocutory applications or appeals ; they 
include actions for an injunction or declaration, whether coupled with a claun for 
damages or not (Fielden v. Morley Corporation, [1900] A. C. 133 ; 64 J. P. 484 ; 
38 Digest 120, 864 : Harro^y v, Ossett Corporation, [1898] 1 Ch. 525 ; 62 J. P. 297 ; 
38 Digest 120, 86S ; Toms v. Clacton U, D. 0. (1898), 62 J. P. 505 ; 38 Digest 107, 
766; Grand Junction WatenooKhs Co. v. Hampton U. D. G. (1899), 63 J. P. 503; 
15 T. L. R. 412 ; 38 Digest 112, 803 ; Ambler v. Bradford Corporation, infra). These 
cases were follow^ed and approved in Graigola Merthyr Co., Ltd. v. Suxmsea Corpora- 
tion, [1929] A. C. 344; 93 J. P. 121 ; 38 Digest 113, 804, in which the House of 
Lords held that the Act applied to a quia timet action. See, however, Farquhar and 
Gill V. Aberdeen Magistrates, [1912] S. C. 1294 ; 28 Digest 469, q, where the Lord 
Presidbitt said that he did not see h»w the Act could be prayed in aid in a question 
of interdict, since the court can only grant interdict against a continuing wrong. 
And see also Att.-Gen, v. West Ham Corporation, [1910] 2 Ch. 560, at p. 570 ; 74 
J. P. 406, at p. 408 ; 38 Digest 121, 873, where the court held that the Act applied 
in respect of Acts completed more than six months before action, but granted a 
declaration in respect of overdrafts from a bank which amounted to a continuing 
illegality. And see Att.-Gen. v. Lewes Corporation, [1911] 2 Ch. 495 ; 76 J. P. 1 ; 
38 Digest 130, 959 ; Hart v. St. Marylebone Borough Council (1912), 76 J. P. 257. 

The Act applies to claims bv infants against a public authority (Jacobs v. L. G. C., 
Shaw V. L. C. 0., [1935] 1 K. B; 67 ; 99 J. R 10 ; Digest Supp.). 

An action for an account of fair tolls is -within the Act (Neivcastle (Duke of) v. 
Worksop U. D. C., [1902] 2 Ch. 145 ; 38 Digest 108, 775) ; but it has no application 
to an action in rem (The Burns, [1907] P. 137 ; 71 J. P. 193 ; 38 Digest 122, 894) ; 
nor to claims for compensation under the Workmen’s Compensation Acts (Fry v. 
Cheltenham Corporation (1911), 76 J. P. 89 ; 81 L. J. K. B. 41 ; 38 Digest 123, 910), 
or imder the Lands Clauses Acts (Glasgow Corporation v. Miller (1905), 13 Sc, L. T. 
167)^ or indeed, it would seem, under any Act (Delany v. Metropolitan Board of 
Works, post, p. 4888 ; Glasgow Corporation v. Smith-field and Argentine Meat Co,, 
[1912] S. C. 364 (compensation for condemned meat). The Act does not apply to 
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an action brought against a police authority for compensation under, the Riot Note to 
(Damages) Act, 1886 (12 Halsbury’s Statutes 844) {Kaufmann Brothers v. Liverpool Section 1* 

Corporation, [1916] 1 K. B. 860 ; 80 J. P. 223 ; 38 Digest 122, 899), Nor does it 

apply to an action for an indemnity brought against a public authority under 
s. 6 (2) of the Workmen’s Compensation Act, 1906, by the employer of a workman 
injured by the negligence of the defendant’s servant (Tuckicood v. Rotherham Corpora’ 
tion, [1921] 1 K. B. 526 ; 85 J. P. 101 ; 38 Digest 123, 911), Nor does it apply to 
proceedings for a rule nisi for quo warranto against a clerk claiming to act as returning 
officer (R, v. Carter (1904), 68 J. P. 466 ; 38 Digest 121, 887) ; nor to an apphcation 
for SL certiorari to quash an auditor’s surcharge (Roberts v. Battersea Borough Council 
(1914), 78 J. P. 265 ; 38 Digest 119, 861). See also R, v. L. O. C., Ex parte Swan d: 

Edgar (1927), Ltd, (1929), 141 L. T. 590 ; 45 T. L. R. 512 ; Digest Supp. Whether 
it applies to appHcations for a prohibition or a mandamus was discussed but not 
decided in R. v. Kensvngton Income Tax Commissioners, [1913] 3 K. B. 870 ; 38 
Digest 121, 888. In R. v. Hertford Union, Ex parte Pollard (1914), 78 J. P. 405 ; 

38 Digest 121, 881, Ayory, J., held that the now repealed six months’ limitation did 
not apply to the prerogative writ of mandamus. See the decision of the Court of 
Appeal in R, v. Port of London Authority, Ex parte Kynoch, Ltd., [1919] 1 K. B. 176 ; 

S3 J. P. 41 ; 38 Digest 121, 885 ; and see also R. v. Ma7'shland, Smeeth and Fen District 
Commissicniers, [1920] 1 K. B. 155 ; 83 J. P. 253 ; 38 Digest 121, 886. 

Where an action for damages for a personal injury was begun within the then 
limit of six months and after the expiration of the now repealed six months but before 
trial a motion to amend the amount of damages claimed was made, the amendment 
w^as allowed (Mackie v. Glasgow Corporation, [1924] S. L. T. 510), but after the expirsi- 
tion of the period neither the writ (Marshall v. Los^doii Passenger Transpm^l Board, 

[1936] 3 All E. R. 83 ; Digest Supp. ; National Provincial Board v. Gaint, [1942] 2 
All E, R. 112) nor the statement of claim (Batting v. London Passerujer Transport 
Board, [1941] 1 All E. R. 228) can he arQended so as to raise a fresh cause of action. 

It appears to be somewhat doubtful whether the Act appHes to a case in which a 
claim to land is in question. See Cross v. Biz (1912), 77 J. P. 84 ; 29 T. L. R. 85 ; 

38 Digest 121, 876. Where an authority procured themselves to be added as 
defendants in an action, it was held that it had not been “ commenced ” against 
them, and that the Act did not apply to it (McRohert v. Reid (1914), 51 Sc. L. R. 600). 

(56) The protection of the Act extends to municipal or local authorities in the “Any 
execution of duties not strictly municipal or official, but arising in connection with person.” 
commercial enterprises which they are empowered by Parliament to undertake, such 
as building a hospital (Harrop v. Ossett, ante, p. 4876), supplying water (Fielden v. 

Morley Corporation, ante, p. 4876), or acting as a port and harbour authority (The 
Ydun, ante, p. 4876), or as a tramway authority (Parker v. Londxm C. C., infra ; 

Lyles V. Southend-onHea Corporation, p. 4880, post ; SpiUal v. City of Glasgow 
Corporation (1904), 6 P. (Ct. of Sess.) 828 ; 38 Digest 129, t). 

In The Johannesburg, [1907] P. 65 ; 38 Digest 103, 738, where many of the previous 
decisions were reviewed, it was argued that the Act only apphed to persons exercising 
powers on behalf of the public as a whole, such as a municipal corporation, and did 
not apply to a port authority (the Tyne Commissioners), but the argument did not 
prevail. The Act applies to an authority’s officers and servants acting under its 
orders (GreemoeU v. Sowell, p. 4880, post), but not to their contractors (Tilling, Ltd, 

V. Dick, Rear Co,, Ltd,, post, p. 4879). As to its applicabilily to independent 
officials and individuals performing a statutory duty, see Salisbury v. Gould and 
Wilson V. Machay, p. 4880, post, and cf. Dousi v, Sluter, p. 4881, post. See also 
Weir V. Thomas (1914), 79 J. P. 54 ; 38 Digest 106, 758, where an action was brought 
against a medical officer of health and a sanitary inspector for alleged negligence in 
failing to inform the plaintiff that certain meat w^as unfit for human food and it was 
held that the officers in question were entitled to the protection of the Act. In a 
case where two assistant medical officers at a county council hospital were alleged 
to have performed an operation negligently, it was held that the protection of the 
Act applied, since the duty imposed on the county council was one which could only 
be performed by individuals and that consequently the officers were officers of a 
public authority performing the public duty impost on that authority (Nelson v. 

Coohson, [1940] 1 K. B. 100 ; [1939] 4 AU E. R. 30 ; 103 J. P. 363 ; Digest Supp.). 

It has been held that a company incorporated by Act of Parliament not only for 
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the performance of duties of public utility, but also for the purpose of earning profits, 
is not entitled to the benefit of the Act (AtL-Oen, v. Margate Pier and Harbour Go! 
[1900] 1 Oh. 749 ; 64 J. P. 405 ; 38 Digest 102, 734). In a later case the Court of 
Appeal pointedly refi^ained from expressing an opinion whether the Act applied to 
profit-earning companies (Jeremiah Ambler <Ss Sons v. Bradford Corporation^ [1902] 
2 Ch. 585 ; 66 J. P. 708 ; 38 Digest 102, 736) ; but in a still later case Channell, J., 
referred to Att.-Gen. v. Margate Pier and Harbour Go., supra, in terms which appear 
to show that the decision met with his approval (Parker v. London G. G., [1904] 
2 K. B. 501 ; 68 J. P. 239 ; 38 Digest 103, 739) ; and see also the remarks of 
Vaughan Williams, L,J., in Lyles v. Southend-on-Sea Corporation, p. 4880, post, 
and English v. Metropolitan Water Board, infra. In a Scotch case it was held 
that the Act does not protect commercial companies, and that when the liabilities 
and powers of such a company are transferred to a public authority, such authority 
cannot as to a liability to which they have succeeded rely upon the statute any 
more than their predecessors could have done (Lanarkshire Upper Ward District 
Committee v. Airdrie, Coatbridge and District Water Trustees (1906), 8 P. (Ct. of Sess.) 
777 ; 38 Digest 105, b). See also on the latter point, English v. Metropolitan Water 
Board, [1907] 1 K. B. 588 ; 71 J. P. 313 ; 38 Digest 106, 756. In Ireland it has 
been held that the Act has no application in the case of trustees of a loan fund 
society sued for breach and neglect of their duties as such trustees (OBrien v. 
MitcJielstown loan Fund, [1903] 1 1. B. 282). 

(c) “ The PubHo Authorities Protection Act, 1893, is wanted only if the acts 
complained of are illegal. It may be an answer to the action that those acts were 
legal or gave no cause of action ; but it is unnecessary to consider this, if though the 
acts were illegal, they are acts in respect of which an action can only lie if brought 
within the statutory limit of time. ... To require the application of the . . . Act, the 
acts must be acts not authorised by any statute or legal justification, but acts intended 
to be done in pursuance or execution of some statute or legal power. It would appear, 
therefore, if illegal acts are really done from some motive other than an honest 
desire to execute the statutory or other legal duty and an honest belief that they are 
justified by statutory or other legal authority ; if they are done from a desire to 
injure a person or to assist some person or cause, without any honest belief that they 
are covered by statutory authority or are necessary in the execution of statutory 
authority, the . . . Act is no defence, for the acts complained of are not done in intended 
execution of a statute but only in pretended execution thereof. In the same way 
as to ‘ defaults ' which in my view cover simple omissions to do something which is 
required by statute to be done, if it can be proved that the default is the result of 
motives or intentions specified above, motives other than the desire and intention 
to perform statutory duty, the Act would not give protection. But a default in 
executing the statute from no positive motive or intention, but from simple forgetful- 
ness or ignorance, would not lose the protection of the statute. ... In my opinion, 
when a defendant appears to be acting as a member of a public body under statutory 
authority and pleads the Public Authorities Protection Act, the plaintiff can defeat 
that claim by proving on sufficient evidence that the defendant was not really 
intending to act in pursuance of the statutory authority, but was using his pretended 
authority for some improper motive, such as spite, or a purpose entirely outside 
statutory justification. When defendants are found purporting to execute a statute, 
the burden of proof, in my opinion, is on the plaintifis to prove the existence of the 
dishonest motives above described and the absence of any honest desire to execute 
the statute, and such existence and absence should only be found on strong and 
cogent evidence.*' Per Sobutton, L.J,, in ScammeU and Nephew, Ltd. v. Hurley, 
[1929] 1 K. B. 419, at p. 427 ; 93 J. P. 99 ,■ Digest Supp. In that case members of 
an electricity committee of a borough council who had out off the supply of electric 
power during the general strike in order to preserve the supply of light, were held to 
be protected by the Act, 

The phrase “ Act of Parliament ” inoludes a private Act (Bennett v. Stepney 
Borough Council, p. 4880, post. 

An action brought by a contractor, officer or servant against a local authority for 
breach of contract is not within this provision (Davies v, Swansea Corporation (1853), 
8 Ex. 808 ; 17 J. P. 649 ; 38 Digest 108, 779 ; Clarke v. Lemsham Borough Cou/ncil 
(1902), 67 J. P. 195 ; 19 T. L. R. 62 ; 38 Digest 109, 731). In National Telephone 
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Co* V, Khigston-upoTb-H^ill Corporatmi (1903), 89 L. T. 291 ; 52 W. R. 26 ; 38 Digest 
109, 782^ Buckley, J., held that the Act did not apply to a case which turned upon 
the construction of a contract and the effect of acts done under that contract ; and 
it has been held that it does not apply to an action brought by a contractor where 
the cause of action alleged is a fraud which induced him to make his contract with 
the authority (Pearson v. Dublin Corporation, [1907] A. C. 351 ; 38 Digest 101, 731). 
See also Sharpington x. Fulham Guardians, [1904] 2 Ch. 449 ; 68 J. P. 510 ; 38 
Digest 109, 783 ; Lyles v. Southend-on-Sea Corporation, post, p. 4880 ; and M^Phie 
V. Greenock Magistrates (1904), 7 P. (Ct. of Sess.) 246 ; 38 Digest 108, 778 Hi ; 
Bradford Corporation v. Myers, post, p. 4884 ; and Hayes x. King’s County C. G., 
[1917] 2 L R. 496 ; 38 Digest 122, 901 i. An act done in relation to a contract may 
be tortious (see Sachs x. Henderson, [1902] 1 K. B. 612 ; 42 Digest 971, 26 ; Du 
Pasquier v. Cadbury, Jones <Ss Co., Limited, [1903] 1 K. B. 104 ; 42 Digest 969, 13). 
The Act does not apply to actions for the price of goods sold and delivered, and for 
work and labour done (Milford Docks Go. v. Milford Haven U. D. G. (1901), 65 
J. P. 483 ; 38 Digest 109, 780) ; nor to an action brought in respect of an act done 
by an independent contractor employed by a public authority in pursuance of his 
contract with them (Kent C. G. v. Folkestone Corporation, [1905] 1 K. B. 620 ; 69 
J. P. 125 ; 38 Digest 105, 736). In such circumstances neither the public authority 
(Kent G. C. v. Folkestone Corporation, supra), nor the contractor (Tilling (T.), 
Limited y. Dick, Kerr <Ss Go., Limited, [1905] 1 K. B. 562 ; 69 J. P. 172 ; 38 Digest 
103, 737), can claim the benefit of the Act. It was also held that an action brought 
to set aside an adjustment agreement made between two local authorities upon the 
creation of a new urban district was not within the Act (Holsworthy U. D. C. v. 
Holsworthy E. D. G., [1907] 2 Ch. 62 ; 71 J. P. 330 ; 38 Digest 121, 878). The 
council of a metropolitan borough in which the Public Libraries Act, 1892, ante, 
p. 4840, was in force, in the course of demolishing some old premises for the purpose 
of erecting a free library, made a hole in the wall of the adjoining owner’s premises and 
did damage. In an action for damages brought by the adjoining owner subsequent 
to the expiration of six months after the act complained of, the council pleaded the 
statute, but it was held that it did not apply (Walsh v. Southwark Borough Council 
(1908), 72 J. P. 71 ; 38 Digest 108, 776). 

A watch committee in dismissing a constable are acting in the intended performance 
of their duties under the M. C. Act, 1882, and are protected by the Statute (Kilduffv. 
Wilson, [1939] 1 All E. R. 429 ; 103 J. P, 59 ; Digest Supp-). 

The P, H. A., 1875, s. 264 (now repealed), was held inappUoable to an action which 
was in substance merely an action of ejectment (Foat (or Holder) v. Margate Corpora- 
tion (1883), 11 Q. B. D. 299 ; 47 J. P. 535 ; 38 Digest 121, 876), and it is doubtful 
if the present Act applies to such actions. See Gross v. Rix (1912), 77 J. P. 84 ; 
29 T. L. R. 85 ; 38 Digest 121, 876, a claim for damage done in assertion of a 
proprietary right in land. 

In Grant (Willianf) and Sons, Lid. v. Dufftown Magistrates, [1924] S. C. 952 ; [1924] 
S. L. T. 657 ; 38 Digest 131, m, the Scots courts held that an action to determine 
the question of competing water rights was not within the Act. In that case the 
defendants who were the water authority for the burgh did not rely upon any Act 
of Parliament or public duty as entitling them to impound the water objected to 
by the plaintiffs. 

An action for an injunction to restrain a council from using land as a cemetery 
except beyond a radius of 100 yards from a dwelling-house (as required by s. 9 of the 
Burial Act, 1855 ,* 2 Halsbury’s Statutes 221) is an action against them for an act 
done in pursuance of a public duty within the meaning of the Act (Toms v. Glaeton 
U. D. C. (1898), 62 J. P. 505 ; 78 L. T. 712 ; 38 Digest 107, 766). So also is an 
action to restrain a council from erecting a fire engine station on surplus land, part 
of which has been sold under restrictive conditions (Holford v. Acton U. D. G., 
[1898] 2 Ch. 240 ; 40 Digest 310, 2656). 

Where a sanitary authority serve a notice requiring abatement of a nuisance in 
connection with a supposed “ drain,” and in the course of works carried out in com- 
pliance with the notice it is discovert that the supposed drain is a ‘‘ sewer,” and that 
the authority was liable to do the repairs required by the notice, an action to recover 
from the authority the cost of the repairs as money paid to their use is an action for an act 
done in pursuance and execution, or intended execution, of an Act of Parliament or of 
a public duty or authority within the meaning of the text {Gree v. 8f. Panm'os Vestry, 
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[1899] 1 Q. B, 693 ; 38 Digest 107, 764 ; following WaterTioitse v. Keen, and Midland 
Bail. Co. Y. Withington L. JB., post, p. 4882). These cases were all discussed and 
followed in BrochUhanJc y. R, [1926]. 1 K. B. 52 ; 132 L. T. 166. 

The words of the section were held wide enough to embrace an action for damages 
by a passenger who, while travelling on a tramcar belonging to a municipal corpora- 
tion, was injured owing to the negligence of the corporation’s servants, his cause of 
action, in the opinion of the court, not depending on contract, but arising out of a 
breach of the duty to carry him safely cast upon the corporation by the fact of his 
being a passenger whom by the terms of their Light Railwav Order they could not 
refuse to carry (Lyles v. Soutkend-on- Sea Corporation, [1905] 2 K. B. 1 ; 69 J. P 
193 ; 38 Digest 102, 733). 

An officer of a county council, to which the duties of a district council as to a public 
right of way within their district under s. 26 of the L. Gr. A., 1894, post, p. 4907, had 
been duly transferred under ibid., sub-s. (4), drove along the way by direction of the 
county council in assertion of the public right to use it as a highway. The owner of 
the land having brought an action for trespass against the officer, judgment was for 
the defendant. Held, that the action was commenced for an act done in pursuance 
or execution of an Act of Parliament within the meaning of the text (Qreenwell v. 
Howell, [1900] 1 Q. B. 535 ; 38 Digest 105, 751). Where a district council abated 
an encroachment upon a main road vested in the county council, and successfully 
defended an action brought against them for so doing, it was held that they were 
entitled under the Act to costs as between solicitor and client (Harvey v. Truro 
R. D. G., [1903] 2 Ch. 638 ; 68 J. P. 51 ; 38 Digest 107, 773). 

Although not actually deciding the point, GtRANtham, J., expressed the opinion that 
a medical practitioner in private practice, who negligently diagnoses a non-infectious 
illness and notifies it as an infectious one, thereby causing damage to tlie patient, would 
be within the protection of the Act (Salisbury v. Qould (1904), 68 J. P. 158 ; 38 
Digest 104, 744). There would appear to be no doubt so far as regards medical 
practitioners employed by a local authority and acting as such at the time (see 
Nelson v. Goohson, ante, p. 4877). 

An action was brought against the commanding officer of a Volunteer corps in 
respect of a street accident alleged to be due to his negligence in selecting horses and 
drivers for an ammunition waggon. It was held that as the cause of action alleged was 
his neglect of duty in his public capacity of commanding officer training his corps, the 
action was within the Act ( Wilson v. Machay (1904), 7 F. 168), 

The Act was held to apply to an action for libel by a schoolmaster against a school 
hoard in whose employment he had been, in respect of statements contained in a reso- 
lution of the board stating the reasons for the master’s dismissal (Reid v. Blisland 
School Board (1901), 17 T. L. R. 626 ; 38 Digest 107, 771) ; also to an action for 
malicious prosecution (Bostoch v. Ramsey U. D. C., post, p. 4889). A public official 
acting in the exercise of a statutory or other authority is not protected by the Act 
if he acts maliciously, but malice cannot be presumed from the fact that he is 
mistaken as to his authority if he bona fide believes that he js acting under the 
powers conferred upon him. So held in an action by an Inspector of Schools against 
a Resident Commissioner in Deland alleging malice and abuse of authority (Newell 
V. Starkie, [1919] 2 Ir. R. 325 ; 83 J. P. 113 ; 38 Digest 119, 854). 

A servant of a council who for some years had paid contributions to a superannua- 
tion fund under a private Act was dismissed, and brought an action for the recovery of 
his contributions which he alleged to be due to him on his dismissal. It was held that 
as the action was brought more than six months (the then period of limitation) after 
the alleged default of the defendants, s. 1 of this Act applied, and the action was 
not maintainable (Bennett v. Stepney Borough Council (1912), 76 J. P. 473 ; 107 
L. T. 383 ; 38 Digest 101, 730). See also McManus v. Bowes, [1938] 1 K. B. 98 ,* 
[1937] 3 All E. R. 227 ; 101 J. P. 455 ; Digest Supp. In a further case where an 
officer of a council sued for arrears of salary which the council had reduced during a 
long period of iUness, it was held on the facts that he was entitled to recover but that 
his claim was barred in respect of salary accruing due more than six months before the 
issue of the writ since the council were entitled to the protection of this Act (Compton 
V. West Ham Borough Council, [1939] Ch, 771 ; [1939] 3 All E. R. 193 ; 103 J. P. 271 ; 
Digest Supp.). So too where an officer brought an action to recover his fees as 
registration officer (Mountairp v. Bermondsey Borough Council, [1942] 1 K. B. 204 ; 
[1941] 3 An E. R. 498 ; 106 J. P. 71). 
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A shipowner brought an nnsuccessfal action against the Tyne Improvement Com- 
missioners in respect of damage done by a fire on one of their staiths. He failed, and, 
in opposition to an application for solicitor and client costs, contended that the defen- 
dants were not sued in respect of an act done in the intended execution of a public 
duty, as the negligence and breach of duty alleged against them was in respect of 
unauthorised works. It was held that the defendants erected and worked the staith in 
“ intended execution ” of statutory powers ; and, if in constructing it they had deviated 
a little from such powers, adjoining owners were the only people entitled to complain, 
and the plaintiff could not rely on that fact (The Johanmshurg, [1907] P. 65 ; 38 
Digest 103, 7S8). 

The following cases, mostly as to the necessity for “notice before action,” were 
" decided under earlier Acts upon such expressions as “ anything done or intend^ to he 
done or omitted to be done under the provisions of this Act,” or the like. 

A defendant contracted with a local board for the digging of wells, the work to be 
done to the satisfaction of the board or their surveyor, and the digging to he done 
under the direction of the surveyor. A hole made in digging one of the wells in a 
highway was left without sufficient light, and the plaintiff’s horse fell into it. For the 
damage thereby occasioned, the plaintiff brought an action without notice. Eeld^ that 
the defendant was a person acting under the direction of the local board within the 
meaning of s. 139 of the P. H. A., 1848, and that the action was in respect of something 
“done or intended to he done under the provisions of ” the {Newton v. Ellis (1855), 
5 El, & BL 115 ; 19 J. P. 805 ; 38 Digest 104, 745), 

The plaintiff and defendant were occupiers of adjoining houses separated by a covered 
passage. The house of the defendant was a publichouse, and the public were accus- 
tomed to commit nuisances against the wall of the plaintiff's house. The district board 
thereupon directed their inspector of nuisances to cause a urinal to be put up against 
the plaintiflTs wall, and the inspector gave authority to the defendant to erect it, which 
he accordingly did, the district board paying a portion of the expense. It was held 
that the defendant, having acted as the inspector’s delegate, in a matter intended to 
he done under the provisions of the Act, was entitled to notice of action under the 
Metropolis Management Amendment Act, 1862, s. 106 (Ghambears v. Eeid (1866), 
30 J. P. 231 j 13 L. T. 703 ; 38 Digest 105, 75S). But where under the same Act 
a district board re< 3 [uired a person to drain into a sewer, and in doing so he com- 
mitted a trespass, it was held that he was acting, not under the orders or directions 
of the board, or by their authority, hut simply in performance of a duty imposed 
upon him by statute, which, if he omitted, the board were empowered to call upon 
him to perform (Doust v. Slater (1869), 10 B. & S. 400 ,* 33 J. P. 581 ; 38 Digest 105, 
754). But, serrible, the present Act might apply to a person so acting. 

A contractor, employed by the Metropolitan Board of Works to enLirge a sewer, 
erected in it a dam, the water above which was removed by pumping. Owing to his 
negligence in not working the pumps, the sewage flowed back into the plaintiff’s 
premhes and injured them. H&dj that the injury was occasioned by acts “done or 
intended to be done ” under the powers of the Ixird under the Metropolis Management 
Amendment Act, 1862, withmHihe meaning of s. 106 thereof (Pouleum v. Thirst 
(1867), L. B. 2 0. P. 449 ; 38 Digest 104, 747). A contractor under a district board 
was engaged in constructing a sewer, and employed men with horses and carts. The 
men were allowed an hour for dinner, but were not permitted to go home, or to 
leave their horses and carts. One of them went home, about a quarter of a mile 
out of the direct line of his work, to his dinner, and left his horse unattended in the 
street before his door. The horse ran away, and damaged certain railings belonging 
to the plaintiff. The jury found that the driver was acting within the scope of his 
employment. It was held that the thing complained of was not a thing “ done or 
intended to be done under ” the powers of the board under the Act of 1862 (11 
Blalsbury’s Statutes 965) (Whatman v. Pearson (1868), L. R. 3 C. P. 422 ; 38 Digest 
104, 748), 

The plaintiff was a driver employed by contractors, who had contracted with the 
defendants to provide horses and drivers for their carts used in watering the streets 
under the powers of the Metropolis Management Acts. The defendants negligently 
supplied a cart with a defective axle, by reason whereof the plaintiff, while watering 
the streets, was thrown off and injured. It was held that the supply of the water-cart 
to the plaintiff for the purpose of watering the streets was a thing “ done or intended 
to be done” under the Acts {Edwards v. St. Mary^ Islington {Vestry of^ (1889), 
22 Q. B. D. 338 ; 63 J. P. 180 ; 38 Digest 107, 765). 
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The defendants, a local hoard, left unfenced a goit adjoining a public footpath 
within their district, by reason whereof the plaintiff’s husband, while using the 
footpath, fell into the goit and was drowned. It was held that the alleged cause 
of action being the continued non-performance of a duty imposed upon them by the 
P. H. A., 1848, and therefore a thing " done or intended to be done under ” the 
proTisions of the Act, the defendants were entitled to notice of action {Wihon y. 
Halifax (Mayor ^ etc, of\ ante, p. 4352). Per Kelly, C.B. ; “It is now settled by 
authority that an omission to do something that ought to be done in order to the 
complete performance of a duty imposed upon a public body* under an Act of Parlia- 
ment, or the continuing to leave any such duty unperformed, amounts to an act done 
or intended to be done within the meaning of those clauses requiring notice of action 
for the protection of public bodies acting in the discharge of public duties under Acts 
of Parliament.” 

The defendants, surveyors of highways, received payment from the plaintiff of an 
assessment upon a highway rate which had been improperly or irregularly made. 
They bad intended to act in the performance of the duties of their office. In an 
action to recover hack the money, it was held that the acts complained of were done 
“ in pursuance of ” the Highway Act, 1835 (9 Halsbury’s Statutes 60). Per 
Lxtsh, J. : “ The question was whether the defendants in making the rate intended 
to do what they were authorised to do. It is clear that they bonli fide believed they 
were doing what the law allowed, and that is all that is needed to entitle them to 
the protection of the statute.” Per Blackburit, J. : “ It has long been decided 
that such a provision is intended to protect persons from the consequences of com- 
mitting illegal acts which are intended to be done under the authority of an Act of 
Parliament, but which by some mistake are not justified by its terms, and cannot 
be defended by its provisions ” {Selmes v. Judge (1871), L. E. 6 Q. B. 724 ; sub non. 
Judge V. Selmes, 35 J. P. 645 ; 38 Digest 117, 839). 

Where a local board having authority to moor a landiug-stage in a navigable river, 
fastened it with an anchor, hut omitted to bury the same properly, by reason of which 
omission a vessel in navigating the river suffered damage, it was held that their 
omission amounted to an “ act done or intended to be done ” under the provisions 
of the statute in question (JolliffeY, Wallasey X. B. (1873), L. R. 9 C. P. 62; 38 
J. P. 40 ; 38 Digest 112, 800), 

To an action for slander the defendant pleaded that the words were spoken while he 
was acting as clerk of the markets, in pursuance of the Acts relating to municipal 
corporations in Ireland, which entitled him to a month’s notice of action for any act 
done “ in pursuance of ” them. The plea was held good, for the words spoken while 
acting in pursuance of the statutes were as much within their protection as acts done 
(Murray Y,Mc8winney (1876), Ir. Rep. 9 0. L. 545) ; see, however, Ag-wantm, 
etc. Society v. Parkinson, [1892] 1 Q. B. 431 ; 66 J. P. 404 ; 38 Digest 78, S53, 

The omission to repair the handrail of a bridge over a brook was held to be 
something done in pursuance of, or under the authority of, the Highway Act, 1835, 
so as to require notice (under s. 109) of an action for an injury sustained by reason 
of such omission (Holland v. Horthmch Highway Board (1876), 40 J. P. 517; 34 
L. T. 137 ; 38 Digest 112, 801), 

The defendant authorily gave to the plaintiffs notice to pave a street under the 
P. H. A., 1875, s. 150, ante, p, 4388, and on default themselves executed the work, 
and the plaintiffs on demand paid the amount apportioned on them. Both parties 
then believed that the street was not a highway repairable by the inhabitants, but 
some time afterwards it was discovered that it was such a highway, and the plaintiffs 
sued to recover back the amount. It was held that the claim was for something 
“ done, or omitted to be done,” under the Act (Midland Bail, Go, y, WithingUm 
L, B, (1883), 11 Q. B. D. 788 ; 47 J. P. 789 ; 38 Digest 123, 905 ; following Water- 
house Y, Keen (1825), 4 B. & C. 200 ; 38 Digest 123, 908, and Selmes v. Judge, sujpra, 

A local board constructed a pier under powers given by Provisional Order and 
confirming Act. The Order vested the ]5ier in the board, and provided that expenses 
incidental to it should be discharged out of the general district rate. The plaintiflfe 
were admitted to the pier as passengers of a steamboat company, who paid a rent to 
ihe board for the right to land passengers. While so using the pier the plaintiffs were 
njured by the negligence of the board or their servants. It was held that an action 
for such negligence was not an action for anything “ done or intended to be done or 
omitted to be done ” under the P. H. A., 1875, ante, p. 4331 (Ongley v. Chatham 
L, B, (1887), 3 T. L. R. 706 ; affirmed 4 T. L. R, 6 ; 38 Digest 110, 787), 
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An action was brought to recover penalties under the local Acts authorising the Note to 
construction of the Swansea Waterworks. By these Acts the defendants were hound Section !• 

to keep up a flow of minimum quantities of water into certain streams for the benefit 

of persons interested, including the plaintiff. In case of failure otherwise than 
through inevitable accident the defendants were liable to pay daily penalties and com- 
pensation. It was held that the claim was for things done or intended to be done 
or omitted to be done” under the Acts (Lewis & Sons r. Swansea {Corporation of), 

W. N. (1887), p. 234). 

{d) The institution of a prosecution is not a “ public duty because it cannot be t'ubiic 
legahy enforced and the notation of time imposed by the Act does not, therefore, »> 

apply to an action for maJioious prosecution against a public authority {Hartin v. 

London C. G. (1929), 93 J. P. 160 ; 45 T. L. B. 318 ; Digest Supp.). 

The words “ public authority ” include a Provisional Order for an electric lighting 
undertaking duly confirmed by statute : see Chamberlain and Hookham v. Bradford 
Corporation (1900), 64 J. P. 806 ; 83 L. T. 518 ; 38 Digest 107, 770 ; Ambler v. 

Bradford Corporation, ante, p. 4878. 

The principle appears to be that a public authority act “ in execution or intended 
execution of a public duty or authority ” when they exercise the functions which 
are imposed upon them by statute and which they were incorporated by statute to 
perform even though the actual exercise may be, in form, voluntary. They do not 
so act if they voluntarily exercise a power which they have themselves sought and 
which was not imposed upon them. Thus in a case where a corporation were 
empowered by Provisional Order to erect an entertainment pavilion on a pier, and 
did so, and a person was later injured by a poster frame falling on her therein, the 
Act was held not to apply since the Order merely enabled the corporation to build 
the pavilion and did not compel them to build it or, having built it, to carry it on 
{Hawkes v. Torquay Corporation, [1938] 4 All E. R. 16 ; Digest Supp.). But when 
a council was empowered, but not obliged, imder the P. H. (London) Act, 1936, 
s. 167 (30 Bhilsbury’s Statutes 537), to provide public swimming baths, and did so, 
and personal injuries resulted from alleged negligence in the management therein 
but negligence in fact was not established, it was held that solicitor and client costs 
foUow^ since the council were acting in pursuance of a public duty or authority 
and were entitled to the protection of thi Act {Olurke v. Bethnal Gfreen Borough 
Council, [1939] 2 All E. R. 54 ; 103 J. P. 160 ; Digest Supp.). 

A borough council who were the water authority for their district were owners of 
a motor car, and they employed a chauffeur to drive it. The car was used for general 
purposes, but especially for the purpose of taking about the borough ofScials. On a 
certain day the car, containing, besides the chauffeur, the water engineer of the council, 
and a clerk from the treasurer’s department, was taken out to visit three of the council’s 
pumping stations, in order that the engineer might examine them and that the clerk 
might pay the wages of the persons employed there. After these officials had per- 
formed their duties, and while the car was returning to the garage, the engineer having 
left it but the clerk being still in it, it collided with and injured the plaintiff through the 
alleged negligence of the chauffeur. More than six months after the accident (the 
then period of limitation) the plaintiff brought his action. Held, that the action 
was not brought in respect of any alleged neglect or default in the execution of any Act 
of Parliament or of any public duty or authority within the meaning of that Act, 
and that the action lay notmthstanding that it had not been brought within dx 
months after the accident {Clarke v. St Helena Borough Gcnmcil (1915), 79 J. P, 

529 ; 86 L. J. K. B. 17 ; 38 Digest 111, 794:), 

The defendants were a water board having certain statutory duties and powers in 
relation to the supply of water in London and certain adjoining districts. They used 
motor lorries to convey piping and other stores to the depots established by them in 
their district. On September 17, 1919, they despatched from Battersea to their depot 
at Lea Bridge a lorry laden with water pipes and other stores for repairs and mainten- 
ance. Having arrived at Lea Bridge and discharged the water pipes there, certain 
empties were put on the lorry and, so loaded, the lorry returned to the place from which 
it started. During that return journey, loaded with empties, the lorry ran into and 
knocked down and seriously injured the plaintiff, who claimed damages from the 
defendants, but did not commence his action within six months (see supra) of the 
accident. It was held that the use of the lorry at the time of the accident was “ in 
pursuance or execution or intended execution of ” the statutory duty and authority 
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of the defendants, and that, therefore, they were protected (JEdwards v. Metropolitan 
Water Board, [1922] 1 K. B. 291 ; 86 J. P. 33 ; 38 Digest 111, 795). Eor two cases 
in which, the managers of non-provided schools were held entitled to the protection 
of the Act, see Ghreenwood y. Atherton^ [1939] 1. K. B. 388 ; [1938] 4 All E R. 686 ; 
103 J. P. 41 ; Digest Supp., and Griffiths v. Smithy [1941] A. G. 170 ; [1941] 1 All E. R. 
66; 105 J. P.63. 

A municipal corporation who were also gas authority were empowered by their Act 
to sell the coke produced in the manufacture of gas. They contracted to sell and 
deliver a ton of coke to the plaintiff, and by the negligence of their agent the coke was 
shot through the plaintiff’s shop window. More than six months (see supra) after 
the plaintiff commenced the action, and the Act was pleaded in defence. It was 
held that the act complained of was not an act done in the direct execution of a 
statute, or in the discharge of a public duty or the exercise of a public authority, 
and that the Act was not a defence to the action {Bradford Corporation v. Myers^ 
[1916] A. C. 242 ; 80 J. P. 121 ; 38 Digest 110, 784). This decision was applied 
and followed in Hayes v. King's County <7.0., [1917] 2 I. R. 496 ; 38 Digest 122, 
901 i. But the Act was held applicable in an action against an insurance com- 
mittee constituted under the National Health Insurance Act to set aside their 
decision with reference to a deduction for extravagant prescribing by a medical 
practitioner {Mitchell v. Aberdeen Insurance Committee^ [1918] S. C. 415 ; 38 Digest 
115, 825 vi). And it was held that the Act applies to servants of the Crown acting 
within the scope of their public duties {The Danube II., [1920] P. 104), but not to a 
railway company in respect of non-feasance where they should have repaired a road 
{Stoain V. Southern Bail Co., [1939] 2 K. B. 560 ; [1939] 2 AllE. R. 794 ; Digest Supp.). 

A man who had been injured by being run over by an ambulance waggon belonging 
to an ambulance a.'^sociati n, broughr an action against the association more than 
six months after the accident. The association averred that they were incorporated by 
Royal Charter to do benevolent work, and that in running the waggon they were acting 
in execution of the public duty or authority entrusted to them by virtue of the charter. 
It was held that the association were not charged with any public duty or authority, 
and were not entitled to the protection of the Act {Ayr v. &t Andrews Ambulance 
Association, [1918] S. 0. 158 ; 38 Digest 125, p). In another case of injury done by 
an ambulance the defendants were held entitled to the protection of s. 166 of the 
Public Health (Scotland) Act, 1897 {Baker v. (flasgoto Corporation, [1916] S. 0. 199 ; 
38 Digest 125, o). 

The plaintiff was injured by an escape of gas due to the negligence of the defendant’s 
servant when fixing a meter, stoves and fittings, and coimectmg the pipes in a house 
where the plaintiff was employed. It was held that having regard to the Gasworks 
Clauses Act, 1871, ante, p. 4307, the defendant’s servant was acting in the execution 
or intended execution of an Act of Parliament, and that the defendants were entitled 
to the protection of the statute {Clayton v. Pontypridd U. D. <7., [1918] 1 K. B. 
219 ; J. P. 246 ; 38 Digest 108, 777). 

Handing over cloth apparently stolen to the apparent owners on the part of the 
Receiver of Metropolitan Police is acting in intended execution of a public duty, 
and the Act applies {Betts v. Metropolitan Police District Receiver and Carter Paterson 
dh Co., Ltd., [1932] 2 K. B. 595 ; 96 J. P. 327 ; Digest Supp.). 

{dd) But the statute must he pleaded if it is to be relied upon (R. S. C. , Order XEX, , 
r. 16 ; C. 0. R., Order X,, r. 14) ; see Gregory v. Torquay Corporation, [1912] 1 El. B. 
442 ; 76 J. P. 73 ; 13 Digest 496, 460, as to what is a sufdcient description of it in 
a county court pleading. If defendant ask at a late stage of an action for leave to 
amend by pleading the statute, leave may be refused altogether {Aronson v. Liverpool 
Corporation (1913), 77 J, P. 176 ; 32 Digest 545, 1984) ; and even if it be granted, 
the defendants, though succeeding on the plea, may have to bear the costs {Att.'Qen. 
V. West Ham Corporation, [1910] 2 Oh. 560 ; 74 J. P. 406 ; 38 Digest 121, 873). 
See Cross v. Bix, p. 4877, ante, for a case where a nonsuit on the plaintiff’s opening 
was held not to be justified. 

It would seem, too, that defendants may so conduct negotiations after a claim is 
made upon them as to debar them from relying upon the limitation provisions of the 
Act ; see Paterson v. Glasgow Corporation (1908), 46 Sc. L. R. 10, where the court 
having regard to mistakes made and letters written by officials of the corporation, 
held that it would be ineq^uitable to allow them to rely on a very similar provision. 
See upon this point, Hewlett v. London C, 0. (1908), 72 J, P. 136 ; 24 T. L. R. 331 ; 
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38 Digest 136, 997 ; there the plaintiff, being injured, owing to the negligent driving Note to 
of the defendants’ servant, claimed compensation j&om the defendants, and negotia- Section 1. 

tions were entered into with a view to settling her claim. More than six months 

(the then period of limitation) after the alleged act of negHgence, the negotiations 
having broken down, the plaintiff commenced an action and the defendants pleaded 
the statute. The jury found that the defendants had by their conduct induced the 
plaintiff to delay commencing an action. It was held that the defendants were not 
debarred from setting up the statute in defence. See also Fraser y. British South 
Africa Co. (1911), Times, October 25th, Nov. 24th, where it was held that the terms 
of an alleged agreement would not debar the company from relying on a Statute of 
Limitations. 

In Midland Rail. Co. v. Withington L. B., ante^ p. 4882, the money was paid on 
October 30th, 1880, so that the six months (see supra) would expire on Ap^ 30th, 

1881. On April 13th the plaintiffs’ secretary wrote to the defendants for information 
as to the result of certain proceedings which were to determine whether the road was 
a highway or not, and stating that if the board were defeated the plaintiffs would 
expect a return of the money. The defendants replied that they were going to 
appeal, and would inform the plaintiffs of the result. The action was brought in 
March, 1882, after a month’s notice had been given. It was held that the facts did 
not disclose a waiver by the defendants of the benefit of the section. 

(e) The paragraph as enacted was repealed as from 1st July, 1940, by the Liniita- Limitation 
tion Act, 1939, s. 34 (4), Schedule, Vol. V. and 32 Halsbury’s Statutes 244, 245. of time. 

By s. 21 of the same Act it is provided as follows : — ^Limitation of actions against 
public authorities. — (1) No action shall be brought against any person for any act 
done La pursuance, or execution, or intended execution of any Act of Parliament, 
or of any public duty or authority, or in respect of any neglect or default in the 
execution of any such Act, duty or authority, unless it is commenced before the 
expiration of one year from the date on which the cause of the action accrued : 

Provided that where the act, neglect or default is a continuing one, no cause of 
action in respect thereof shall be deemed to have accrued, for the purposes of this 
subsection, until the act, neglect or default has ceased. (2) The foregoing pro- 
visions of this section shall not apply to any action to which the Public Authorities 
Protection Act, 1893, does not apply, or to any criminal proceedings. 

The slight differences in wording between the former and the substituted pro- 
visions do not appear substantially to affect the interpretation of the Act, and it is 
to be observed that the same phrases any person,” “ pursuance, execution or 
intended execution of any Act of Parhament ” and “ public duty or authority ” (see 
notes, supra) are repeated with apparently exactly the same significations as in the 
original enactment. There are two amendments in that(l) the period of one year 
is substituted for six months, and (2) the period of limitation is to run from the date 
on which the cause of action accrued, but this still means from the act or the cesser of 
a continuing act. The accumulated case law need, therefore, be read with only the 
first, of these two modifications in min d. 

It is the duty of a solicitor, instructed to negotiate with a public authority in 
respect of a claim for negligence, and failing satisfactory negotiations, to bring an 
action, to be acquainted with this enactment, and when the public authority has 
made an offer, to intimate to his clients that they must make up their minds to act 
before the expiration of the year. For breach of this duty the solicitor must com- 
pensate his clients for the loss sustained by them by reason thereof {Fletcher ds Son 
V. Jvi)h, Booth and Helliwell, [1920] 1 K. B. 275 ; 42 Digest 97, 894). As to the 
computation of the six months (now one year), see Freeman v. Read (1863), 4 B. & S. 

174 ; 32 L. J. M. C. 226 ; 38 Digest 457, 225 ; Raddiffe v. Bartholomew, [1892] 

1 Q. B. 161 ; 56 J. P. 262 ; 14 Digest 153, 1280 ; OoUs^niths^ Co. v. West Metro- 
politan Bail, Go,, [1904] 1 K. B. 1 ; 68 J. P. 41. According to a decision of the 
Court of Session in Scotland, when the six months expired on a Sunday, the writ 
was too late if issued on the following Monday {McNiven v. Glasgow Corporation, 

[1920] S. C. 584; 38 Digest 125, r). And see also Oehnini v. Moriggkti [1913] 

2 K. B. 549 ; 32 Digest 330, 165, where, in principle, the same conclusion was 
arrived at. 

Under the old provision, where the cause of action was the doing of the act itself, 
the time ran from the act ; where it was the resulting damage, it ran from the date 
when the damage resulted, and where the injurious act was continuing and caused 

3f, 
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Note to continuous damage, the right of action also continued. See WMtekouse v. Fellowea 
Section 1. (1861), 10 C. E. (ir.s.) 765 ; 26 J. P. 40 ; 38 Digest 127, 932 ; Backhouse v. Bommi 

(1861), 9 H. L. Cas, 603 ; 34 L. J. Q. B. 181 ; 32 Digest 340, 237 ; Barley Main 

Colliery Go. v. Mitchell, ante, p. 4669, and West Leigh Colliery Go., Limited y. TunnL 
cliff e, ante, p. 4669 ; McClelland v. Manchester Corporation, [1912] 1 K. B. 118 ; 76 
J. P. 21 ; 38 Digest 129, 948. Where, by an Improvement Act, actions for any 
injury done by the commissioners under the Act were to be brought within six 
months after the thing dons, and the defendants, proceeding under the Act to dig a 
sewer, cracked the walls of the plaintiff’s house, it was held that the plaintiff’s right 
of action was limited to six months after the day on which the crack was occasioned, 
and did not continue for so long a time as the crack continued [Lloyd v. Wigney 
(1830), 6 Bing. 489 ; 38 Digest 129, 951). 

Where an excavation made by a local authority under a street for the purpose of 
laying a sewer was not properly filled in, and in consequence a subsidence of the plain- 
tiff’s land with injury to houses thereon took place, which began at a period more than 
six months before, and went on continuously down to, the commencement of an action 
by the plaintiff in respect of such subsidence, it was held, on the authority of Barley 
Main QoUie/ry Go. v. Mitchell, ante, p. 4669, that the further subsidence, which took place 
within the six months before action, constituted a distinct cause of action in respect of 
which the action was maintainable, notwithstanding the provisions of s. 264 of the 
P. H. A., 1875 [CruTnhie v. Wallsend L. B., [1891] 1 Q. B. 503 ; 55 J. P. 421 ; 38 
Digest 126, 925). And see, to the same effect, Fairhrother v. Bury B. S. A. (1889), 
37 W. R. 544 ; 38 Digest 130, 952. 

A plaintift was injured on June 17th, 1901, in consequence of an alleged act of nus- 
feasance done by the defendanti’ servants some few days previously, and, whilst still 
suffering from her injuries, brought her action on October 8th, 1902 ; it was held that 
the action was not maintainable, on the ground that the words “ continuance of injury 
or damage” refer only tothos^ cases where there is a continuing cause of action (Carey 
Y. Bemwndsey Borough Cmmcil (1903), 67 J, P. 111). This case was followed in 
Freeborn y. Leeming, [1926] 1 K. B. 160 ; 90 J. P. 53 ; 38 Digest 130, 955, where 
an action was brought for damages for negligent failure to diagnose injuries whereby 
permanent injury was caused. The action was not commenced till more than six 
months after the plaintiff had ceased to be under the defendant’s care. The Act 
was held to apply since the time ran from the negligent act complained of. It 
would appear that both these cases would continue to apply under the new wording 
of the Act of 1939, since in the first case the cause of action “ accrued ” on June 17th, 
1901, and, in the second, on the date of the examination ; and it was not the “ act, 
neglect or default,” but only the injuries, which continued thereafter. In Bawlins 
Y. Gillingham Corporation (1932), 96 J. P. 153 ; 146 L. T. 486 ; Digest Supp., it was 
held that the Act of 1893 applied in a case where an action was started on July 4th 
in respect of injuries alleged to have been sustained by negligence on January 3rd 
with no suggestion of damage through any subsequent act. See also Copley v. 
Leeds Corporation (1904), 68 J. P. N. 196. It has been held in Scotland also that a 
mere continuance of the injurious effects or damage caused by an accident is not a 
“ continuance of injury or damage ” [Bpittal y. Glasgow Corporation (1904), 6 P. 
(Ot. of Sess.) 828 ; 38 Digest 129, t). In Harrington (Earl of) v. Derby Corporation, 
[1905] 1 Ch. 205 ; 69 J. P. 62 j 38 Digest 127, 934, where damages were claimed for 
pollution of a river, Bttoklby, J., said : “ The defendants contend that, having 
regard to s. 1 of the Public Authorities Protection Act, 1893, the plaintiffs can 
recover damages for no longer period than six months before the issue of the writ. 
To determine this point it is necessary to ascertain the meaning of the words in the 
section, * in case of a continuance of injury or damage.’ It cannot be disputed that, 
for one cause of action all damages incident to it must be recovered once and once only, 
so that, for instance, if by the removal of the soil the defendant causes the walls of the 
plaintiffs house to crack, the plaintiff’s cause of action is one and one only, and that 
none the less because the house does not at once show all the damage done to it, but 
manifests subsequently by degrees that the damage had been done. Upon this Lloyd 
V. Wigney (supra) was cited, being a case upon the words of an Act which provided 
that an action must be brought within six calendar months ‘ after the thing done.’ 
But if the result of the act is that one damage is done to-day and another subsequently, 
there is nothing to prevent a fresh action toties quoUesh^^ damage is inflicted (Barley 
Main Colliery Co. v, Mitchell (1886), 11 App, Cas. 127 ; 51 J. P. 148 ; 32 Digest 341, 
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288), If as the resiilt of an act done to-day damage results a year later, the cause 
of action arises, not at the date of the act, hut a year later when damage results. 
Ko cause of action arises from the act if it at that date created no damage. The 
right of action arises, not from the act, but from the resulting of damage from the 
act. Bachhome v. Bonomi (1861), 9 H. L. Cas. 503 ; 32 Digest 340, 237 ^ established 
that proposition. There is, however, a further case with which this action is 
particularly concerned, viz., a continuing act which produces subsequently from 
day to day a recurrent damage. There is thus created within the principle which I 
have stated a fresh cause of action every day, and this, I conceive, is what is referred 
to in the section by the words ‘ in case of a continuance of injury or damage.’ The 
words do not mean or refer to a damage indicted once and for all which continues 
unrepaired, but a new damage recurring day by day in respect of an act done, it 
may be, for once and for all at some prior time, or repeated, it may be, from day 
to day. In such a case there is what CHAiiTNELii, J., in Carey v. Bermondsey Metro- 
'pdiUm Borcrwgh Council (1903), 67 J. P. 111,447 ; 38 Digest 130, 958, calk a con- 
tinuing cause of action. Where this is the case I think that, within s. 1 of the Public 
Authorities Protection Act, 1893, an action will lie when instituted six months next 
after the ceasing of the continuing injury or damage. That is, I think, the present 
case. These plaintiffs are therefore, I think, entitled to recover for a greater period than 
six months, and up to the period of six years limited by the Statute of Limitations.” 

In a later case where the defendants had, when pumping at a pumping station, 
polluted a stream by repeatedly pouring into it engine oil and grease during a period 
of three or four years prior to the date of the action, Lord Alvebstone, C.J., held 
that the plaintiffs could not recover damages for pollution caused more than six 
months before action brought {English v. Metropolitan Water Board, ante, p. 362). 
The same principle would seem to apply under s. 21 of the Act of 1939, ante, p. 4885, 
if the pollution had wholly ceased more than a year Ibefore action brought. 

The decision in Harrington {Earl of) v. Derby Corporation, supra, was followed in 
Ha^ V. Doncaster R, D. G, (1908), 73 J. P. 69 \ 100 L. T. 121 ; 38 Digest 128, 942 
(animals poisoned by pollution of a river) ; and in Att-Gen, v. Lewes Corporation, 
[1911] 2 Ch. 495 ; 76 J. P. 1 ; 38 Digest 130, 959, a periodical influx of sewage from 
a sewer remaining unrepaired was held to be a continuing cause of action. Where, 
however, damage was caused by the regurgitation of a surcharged sewer in conse- 
quence of a heavy rainfall more than six months before action brought, it was held 
in Scotland that the Act applied notwithstanding that the sewer up to the date of 
the action remained insufficient in breach of the authority’s statutory duty {Brovmlie 
and Son v. Barrhead Magistrates, [1925] S. C. (H. L.) 41 ; [1925] S. L. T. 373). See 
also Hart v. St. Marylebone Borough Council (1912), 76 J. P. 257 ; 10 L. G. B. 502 ; 
38 Digest 128, 945, as to a failure to repair a sewer and so support a road repairable 
by the plaintiffs being a “ continuous wrong.” Por a case where the nuisance 
complained of had admittedly ceased more tlnin six months before action, and the 
statute was held applicable, see Barnett v. Woolwich Borough Council (1910), 74 
J. P. 441 ; 38 Digest 128, 943. “ The net result of the authorities appears to be 
that in order to come within the words of the section (as to continuance of damage) 
there must be a continuing breach of duty together with a continuing damage,” per 
McCabdib, j., in J2. v. Marshland, Smeeih and Fen District Commissioners, [1920] 
1 K. B., at p. 173 ; 38 Digest 121, 886. For a case where the court held that there 
was a continuing injury and damage consisting of a contmuiog breach of duty 
together with a continuing damage, see Boynton v. Arieluylme Drainage Commis- 
sioners, [1921] 2 K. B. 213 ; 85 J. P. 33 ; 38 Digest 37, 221. Where a local authority 
as waterworks undertaker after laying a main failed to fill in the trench properly 
and so deprived the plaintiffs’ gaspipes of support whereby a series of fi^etures 
were caused, it was held that there was a continuing duty upon the authority under 
s. 32 of the Waterworks Clauses Act, 1847, ante, p. 4185, to remedy the neglect in 
the improper filling in of the ground and that time did not begin to run under this 
Act so long as that duty was undischarged, and that the defendants were entitled to 
recover in respect of the fractures which had occurred more than six months before 
action brought (Huyton and Roby Gas Co. v. Liverpool Corporation, [1926] I K. B. 
146 ; 90 J. P. 46 ; 38 Digest 129, 949). Where, however, a dock company under 
statutory powers raised and repaired a wreck in their dock in February, 1930, but, 
having formed the opinion that the repairs were useless, sold the ship to breakers 
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Note to and issued a statutory statement, it was held that the act or default complained of 
Section 1. was in substance the alleged negligence of the dock company in repairing the ship 

and that the six months’ period ran from that date, and a contention by the cargo 

owners that it ran from the preparation of the adjustment statement, on the ground 
that their rights were not ascertainable until its preparation, was rejected (Coj^per 
Export Association Incorporated v. Mersey Docks and Harbour Board (1932), 147 
L. T. 320 ; 48 T. L. R. 542 ; Digest Supp.). 

In Cree v, Bt, Pancras Vestry, ante, p. 4879, it was held that the former limitation 
period of six months ran from the date of the expenditure of the money, because 
although it was not paid into the authority’s own hands and kept by them as in 
Midland Bail. Go. v. Withington L. B., ante, p. 4882, yet it was paid in consequence 
of their request made in pursuance of the Act. 

A man was convicted on February lith for neglecting to have his children 
vaccinated, and, the fines not being paid, the magistrate issued a distress warrant 
under which the plaintiff’s goods were distrained on April 17th. After quashing the 
conviction, the plaintiff, on August 26th, brought an action for damages for illegal 
distress ; it was held that the trespass to his goods by the distress was “ the act 
complained of” and not the conviction, and that, therefore, the action was brought 
in time {Policy v. Fordham (No. 1), [1904] 2 K. B. 345 ; 68 J. P. 321 ; 38 Digest 127, 
930). In Turley v. Daw (1906), 94 L. T. 216 ; 22 T. L. R. 231 ; 38 Digest 127, 931, 
however, it was held in action against the high bailiff of a county court by a plaintiff 
who had been arrested under a committal order founded on a judgment summons 
never served upon him, that the six months ran not from the date of arrest but 
from the date when the bailiff wrongly informed the court that he had duly served 
the summons. In Morriss v. Winter, [1930] 1 K. B. 243 ; Digest Supp., a prison 
governor forfeited certain marks as a result of which a prisoner lost a certain 
remission of his sentence and the forfeiture w'as continued by the governor of another 
prison to which the prisoner was later transferred. It was held that both governors 
were within the protection of the Act, and that the period of limitation ran from 
the original forfeiture as that was the act w^hich caused the damage and there was 
no continuance. 

A plaintiff alleged that a highway authoiity had pulled down a fence erected by 
him round a roadside waste, and claimed such waste. He asked for a declaration 
and an injimction against trespassing. It was held that the action was barred at 
• the expiration of six months from the pulling down of the fence {Offin v. Bochford 
B. D. C., [1906] 1 Ch. 342 ; 70 J. P. 97 ; 38 Digest 107, 774). 

In an action for compensation awarded in respect of damage occasioned by the 
exercise of the powers of the Metropolis Management Acts, it was held to be no 
defence that the action was commenced more than six months after the damage 
was sustained, as s. 106 of the Metropolis Management Amendment Act, 1862, did 
not apply to such a claim, and still less to an action on an award made upon such 
claim {Delany v. Metropolitan Board of Works (1867), L. R. 3 C. P. Ill ; 31 J. P. 
788 ; 11 Digest 295, 2249 ; followed by Day, J., in Moreton v. Alfreton (unreported). 
May 6th, 1898). See also cases as to compensation claims in note (b), p. 4876, ante. 
In the case of an action upon an award of compensation for injurious affection of 
land, the time under the general Statutes of Limitation runs from the date of the 
award, not from the date of the execution of the works complained of {Turner v. 
Midland Bail Co., [1911] 1 K. B. 832 ; 75 J. P. 283 ; 32 Digest 327, 133). 

A plaintiff, whose houses were about to be closed as insanitary without compensa- 
tion, complained that four years before the defendants had failed to pull down such 
houses when condemned by a jury and to compensate her in respect thereof, as 
required by a local Act ,* it was held that under the circumstances there was no 
contmuing injury, for she had at the time elected to accept the status quo and not 
compel them to proceed {Merrick v. Liverpool Corporation, [1910] 2 Ch. 449 ; 74 
J. P. 445 ; 38 Digest 218, 522). 

A Divisional Court held that the six months’ limit under the provision in the text 
superseded the twelve months provided for in the Fatal Accidents Act, 1846 (“ Lord 
Campbell’s Act”) (12 Halsbury’s Statutes 335), and applied to actions brought 
under that Act {Markey v. Toliwrth Joint Isolation Hospital District Board, [1900] 
2 Q. B. 454 ; 64 J. P. 647 ; 36 Digest 131, 869), but in British Columbia Electric 
Bailway Co.^ Ltd. v. Gentile, [1914] A. C. 1034 ; 36 Digest 131, I, the decision in 
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Markey's case was disapproved, and in Venn v. Tedesco, [1926J 2 K. B. 227 ; 90 
J. P. 185 ; 36 Digest 131, 871, the British Colu?nbia erne was followed and it was 
held that the twelve months’ limit provided by Lord Gampbell’s Act applied. An 
action under that Act can only be maintained by the representative of a deceased 
person, where that person could, if alive, have himself maintained an action in 
respect of his injuries against the local authority. A plaintiff’s husband met with 
an accident owing to the negligence of the defendants in the execution of a public 
duty. In consequence of the injury then received he died tw^o years afterwards 
without having brought an action against the defendants. Within six months after 
his death the plaintiff, as his personal representative, brought an action against the 
defendants ; it was held that it could not be maintained, inasmuch as the right of 
action of the deceased, if alive, would have been barred by s. 1 (a), supra (Williams 
V. Mersey Docks and Harbour Board, [1905] 1 K. B. 804 ; 69 J. P. 196 ; 36 Digest 

131, 870), See also Gawhy v. Belfast Corporation, [1908] 2 I. R. 34, where the 
injured man had issued a 'writ before his death. 

An action was brought against a local authoritj^ to recover expenses caused by 
extraordinary traffic on a highway, but it was not commenced within six months of 
the damage being done. By s. 12 (1) (b) of the Locomotives Act, 1898, proceedings 
for the recovery of expenses of extraordinary traffic were to be commenced wdthin 
twelve months after the damage had been done ; it was held that the authority 
was entitled to the protection of the Act of 1893 (Kent C, G. v. Folkestone Corporation 
(1904), 68 J. P. 590 ; 20 T. L. R. 780). The decision in this case w^as reversed on 
appeal on another ground ; but so far as regards the point for which it is here cited, 
it was approved. See Kent G. C, v. Folkestone Corporation, supra. Cf., however, 

Lanarkshire District Committee v. Airdrie Water Trustees (1906), 8 F. (Ct. of Sess.) 

777 ; 38 Digest 105, h. 

(/) A judgment by consent was held to be a judgment “ obtained ” within the Solicitor and 
meaning of this provision, and to cany costs as between solicitor and client unless client costs, 
otherwise agreed between the parties (Shaw v. Herefordshire 0, C., [1899] 2 Q. B. 

282 ; 63 J. P. 659 ; 38 Digest 131, 969) ; but in Aird v. Tarhert School Board (1906), 

44 Sc. L. R. 26, Lord Peabson doubted whether the provision applied where judg- 
ment is entered by consent. But a defendant does in substance obtain a judgment 
within the meaning of the section so as to entitle himself to solicitor and client costs, 
if an order is made dismissing the action for want of prosecution (Gilbert v. Gosport 
and Alverstoke U, D, G., [1916] 2 Ch. 587 ; 81 J. P. 89 ; 38 Digest 132, 973). So 
also where the court held that an action was useless and an abuse of legal process 
( Webster v. Bakewed R. D. C. (No, 2) (1916), 80 J. P. 437 ; 86 L. J. Ch. 89 ; 38 Digest 

132, 974). But the court will not stay proceedings in an action on the ground that it 
has not been brought within six months as required by this Act (Wright v. Prescot 
V. D. G, (1916), 81 J. P. 43 ; 86 L. J. Ch. 221 ; 38 Digest 213, 479). 

In a Scotch case it appeared that in an action against a public body for injury 
caused by the negligence of their servant, the Act was not pleaded. The defenders 
succeeded in the action and moved for their expenses to be taxed as between agent and 
client. It was held that it was competent to found on the Act with regard to expenses 
though it was not pleaded on the record : hut that to entitle a public authority to take 
advantage of the Act the authority must either itself aver, and if necessary prove, that 
the act complained of was done in the execution of a public duty, or el^ it must be 
able to point to averments by the other party to that effect ; and that as neither of these 
conditions was fulfilled, the expenses awarded fell to be taxed only as between party 
and party (Hunter v. Dundee Water Commissioners y [1920] S. C. 628), 

Notwithstanding the use of the word ‘‘ shall ” in this provision, there is power for 
good cause to deprive the defendants of costs under R, S. C., Order LXY., r. 1 : see 
Bostock V. Ramsey U. D. G., [1900] 2 Q. B. 616 ; 64 J. P. 660 ; 38 Digest 131, 964 
(overruling on this point Cree v. St. Pancras Vestry, [1899] 1 Q. B. 693 ; 38 Digest 
107, 764 ; and Roberts v. Mayor, etc. of Wrexham (1897), 102 L. T. Newsp. 395 (a 
county court oase)) ; Aird v. Tarbert School Board (1906), 44 Sc. L. R. 223 ; Fast v. 

Berkshire C. 0. (1911), 76 J. P. 35 ; 106 L. T. 65 ; 38 Digest 131, 965 ; Att.^G&n. v. 

West Ham Corporation, p. 4884, ante. But otherwise no special direction is necessary 
for taxation as between solicitor and client, nor need the judgment show upon the 
face of it that the action was one falling within the Act (North Metropolitan Tram- 
ways Co. V. London G. C., [1898] 2 Ch. 145 ; 62 J. P. 488 ; 38 Digest 131, 966). 
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This Act has not repealed s. 118 of the County Courts Act, 1888 (3 Halsbnry’s 
Statutes 881), so far as actions against public authorities are concerned, and, there- 
fore, where an authority are successful defendants in county court proceedings, their 
costs must be taxed as between solicitor and client according to the county court 
scale {Tory v. Dorchester Corporation, [1907] 1 K. B. 393 ; 71 J. P. 88 ; 38 Digest 
132, 972). 

Where the plaintiff failed on one issue, but otherwise succeeded, he was allowed his 
costs of the action as between party and party, but the defendants were allowed costs 
of the issue on which they succeeded as between solicitor and client, the two sets of 
costs to be set off (Roberts v. Owyrfai R. D. C., [1899] 1 Ch. 583 ; 63 J. P. 181 ; 
38 Digest 132, 970). 

In Leckhampton Quarries Co., Ltd. v. Ballinger and Cheltenham R. D. C. (1904), 
68 J. P. 464 ; 20 T. L. R. 559 ; 38 Digest 132, 971, the plaintiffs claimed a declaration 
that their land was not subject to five alleged public rights of way. They succeeded 
as to the most important, but failed as to the remaining four, which were much less 
important. The judge gave them their general costs of the action, except so far as 
they had been increased by the issues upon which they had failed, and on those 
issues the defendants were given their costs as between solicitor and client. Upon 
a motion to vary the order (69 J. P. 54), the defendants asked for the general costs 
of the action as between solicitor and client, except so far as they were increased by 
any issue upon which they had failed, and contended in support that whenever 
there are several causes of action combined in one action or proceeding, then if the 
defendants, being a public authority, succeed as to any one of those causes of action, 
the result of the statute is that they are entitled to the whole costs of the action 
except so far as increased by any matter on which they have failed. The judge 
dismissed the motion on the ground that the plaintiffs had substantially succeeded 
in their action, and that therefore the case was brought within the ordinary rule 
that, when a plaintiff has substantially succeeded, he gets the general costs of the 
action except so far as they have been increased by any issues upon which he has 
failed. An appeal from this decision was dismissed (69 J. P. 377 ; 93 L. T. 93). 

(g) Tender of amends is no answer at common law to a claim for unliquidated 
damages, nor is the conamon law altered in this respect by the Judicature Acts 
(Davys v. Richardson (1888), 21 Q. B. D. 202 ; 42 Digest 369, 4188). Where a 
statute makes a tender of amends a suflSlcient answer to an action, it is not necessary 
for the defendant to pay the money into court unless the statute requires it in 
addition to the tender (Jones v. Oooday (1842), 9 M. & W. 736 ; 38 Digest 116, 883 : 
per Pabke, B.). On this principle it would seem that R. S. C., Order XXII., r. 3, 
is not applicable to oases of plea of tender under this Act. An offer of compensation 
under the P. H. A., 1875, s. 308, ante, p. 4515, Where the defendants dispute the 
plaintiff’s title, does not amount to a sufficient tender (Cleckheaton U. D. G. v. Rirth 
(1898), 62 J. P. 536 ; 42 Soh Jo. 669 ; 19 Digest 183, 1334). 

In Smith v. Northhach R. D. [1902] 1 Ch. 197 ; 66 J. P. 88 ; 38 Digest 132, 
976, the defendants paid money into court in respect of one issue out of several with 
a denial of liability. The plaintiff proceeded with the action for some time after- 
wards, but ultimately accepted the sum paid into court in satisfaction of all the 
issues. She recovered her costs of the one issue up to the date of payment in, and 
the defendants obtained party and party costs of the other issues, and also costs of 
the one issue after payment in, the court holding that they were not entitled to 
solicitor and client costs from the date of payment in, inasmuch as s. 1 (c), ante, 
p. 4876, is confined to cases in which an action is “ proceeded With ” to judgment, 
and does not apply to a discontinuance under Order XXVI., r. 1, where money is 
paid into court under Order XXII., with denial of liability and not in satisfaction. 

The discretion which the trial judge possesses of depriving a successful defendant 
of costs for good cause so far as s. 1 (b), ante, p. 4876, is concerned, is apparently not 
exercisable so far as s. 1 (c) is concerned : see per VauOhan Williams, L.J., in 
Bostock V. Ramsey U. D. G., [1900] 2 Q. B. 616 ; 64 J. P. 660 ; 38 Digest 131, 964. 
It has already been pointed out that the Act does not apply in the case of an applica- 
tion for a certiorari to quash an auditor’s surcharge. An application in such a case 
to tax the auditor’s costs as between solicitor and client was therefore refused 
(Roberts v. Battersea Metropolitan Borough Council (1914), 78 J. ft 265 : 38 Digest 
119, 861). 
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(h) Therefore, this section will not apply to proceedings against a county borough Note to 
council under the P. H. A., 1875, s. 299, ante^ p. 4508, in so far as such proceedings Section 1. 
can still be brought. 

2. There shall be repealed as to the United Kingdom so much of any BepeaJ. 
public general Act as enacts that in any proceeding to which this Act 
apphes — 

(a) the proceeding is to be commenced in any particular place ; or 

(b) the proceeding is to be commenced within any particular time ; 

or 

(e) notice of action is to be given ; or 

(d) the defendant is to be entitled to any particular kind or amount 

of costs, or the plaintiff is to be deprived of costs in any specified 
event ; or 

(e) the defendant may plead the general issue ; 

and in particular there shall he so repealed the enactments specified in the 
Schedule to this Act to the extent in that Schedule mentioned. 

This repeal shall not affect any proceeding pending at the commeneemeni 
oj this Act (a). 

(a) The Schedule, infra, contains a long list of repealed enactments, and is here 
set out only in so far as it repeals portions of statutes included in the present 
Work. 

3* This Act shall not apply to any action, prosecution, or other Saving as to 
proceeding for any act done in pursuance or execution, or intended 
execution, of any Act of Parliament, or in respect of any alleged neglect 
or default in the execution of any Act of Parliament, or on account of 
any act done in any case instituted under an Act of Parliament (a), 
when that Act of Parliament applies to Scotland only, and contains a 
limitation of the time and other conditions for the action, prosecution, 
or proceeding. 

(a) The Public Health (Scotland) Act, 1897, is such an Act (^Montgomerie & Qo., 

Ltd. V. Haddington Oorjporation, [1908] S. C. 127). 

4. [Commencement of Act.] 

5, This Act may be cited as the PubUc Authorities Protection Act, Short title. 
1893. 



SCHEDULE. 


Enactments Repealed. 

Session and Chapter. 

Title. 

26 Geo. 3, c. 71 - 
in part. 

The Knackers Act, 1786 — 

in part; namely , — 

Section eighteen. 

lcfe2TOZ4,c.32 - 
in gart. 

The Game Act, 1831 — 

in part; namely , — 

Section forty-s&ven. 

38 S 39 Viet. e. 55 - 

in part. 

The Public Health Act, 1875 — 
in part ; namely , — 

SecUon tv}o hundred and sixty-four. 
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Section 5 . 

thb:: local government act, 1894 . 

(56 & 67 VICT. c. 73.) 

A 71 Ad to make further provisim for Local Government in England a^id 
Wales. [5th March 1894.] . 


PART I. («) 

Parish Meetings and Parish Councils. 

Co7istiiuHo7i of Parish Meetings and Parish Councils^ 

# :ie * * 

(a) Practically the whole of this Part of the Act is now repealed and replaced by 
the L. G. A., 1933, ante, p. 735. The only sections which now remain in force are 
ss, 5 — 13 ^ 14 , 16 and 19, which are set out so far as unrepealed. 

Except where othervidse stated italicised words were repealed by the S. L. Pu. A, 
1908 (18 Halsbury’s Statutes 1175). 

Powers and Duties oj Parish Councils and Parish Meetings, 
5.-(l) {a) ... 

(a) This sub-section was repealed by the R. and V. A., 1925, s. 69 (1), ante, p. 2233, 
and the R. and V, A. (Repeals, etc.) Order, 1927, ante, p. 3605, as from April 1st, 1927. 

Overseers are abolished by s. 62 of that Act, ante, p. 2222, and their powers and 
duties are transferred to the rating authority xinless otherwise provided by the 
Overseers Order, 1927 (1927, S. R. and 0., No. 55), ante, p. 3595. 

(2) As from the appointed day — 

(a) The churchwardens of every rural parish shall cease to be oner- 

seers, and an additional number of overseers may be appointed 
to replace the churchwardens (a), and 

(b) References in any Act to the churchwardens and overseers shall, 

as respects any rural parish, except so far as those references 
relate to the affairs of the church, be construed as references 
to the overseers, (b) and 

(c) The legal interest in all property vested either in the overseers (6) or 

in the churchwardens and overseers (b) of a rural parish, other 
than property connected with the affairs of the xhurch, or held for 
an ecclesiastical charity, shall, if there is a parish council, vest 
in that council, subject to all trusts and liabilities affecting the 
same, and all persons concerned shall make or concur in making 
such transfers, if any, as are requisite for giving effect to this 
enactment (c), 

(а) This paragraph was repealed by the R. and V. A., 1925, s. 69 (1), and the R. and 
V. A. (Repeals, etc.) Order, 1927, as from April 1st, 1927. 

(б) Overseers are abolished by s. 62 (1) of the R. and V. A., 1925, and by sub-s. (3) 
of that section references to overseers in any Act shall be construed as references to 
the rating authority or other person to whom the powers referred to are transferred 
by the Overseers Order, 1927, ante, p. 3595. 

(c) This sub-section was repealed by the L. G. A., 1933, and reference should now 
be made to s. 48 of that Act, ante, p, 782. 
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6. — (1) Upon the parish council of a rural parish coming into office, Section 6. 
there shall be transferred to that council : 

(a) The powers, duties, and liabilities of the vestry of the parish ^ 

except — powers of 

(i) so far as relates to the affairs of the church or to ecclesiastical 

cnanties j and authorities 

(ii) any power, duty, or liabihty transferred by this Act from the to pamh 

vestry to any other authority : counc' 

(b) The powers, duties, and liabilities of the churchwardens of the 

parish, except so far as they relate to the affairs of the church 
or to charities, or are powers and duties of overseers (a), hut 
inclusue of the ohligations of the churchwardens with resjpect to 
maintaining and repairing closed churchyards -wherever the 
expenses of such mainte^iance and repair are repayable out of 
the poor rate under the Burial Act, 1855 : Provided that such 
ohligations shall not in the case of any particular parish he 
deemed to attach, unless or until the churchwardens subsequently 
to the passing of this Act shall give a certificate, as in the Burial 
Act, 1855, provided, in order to obtain the repayment of such 
expenses out of the poor rate (h) : 

(c) The powers, duties, and liabilities of the overseers (a) or of the 

churchwardens and overseers (a) of the parish with respect to — . 

(i) appeals or ohjectio7is hy them in respect of the valuation list, 

or appeals m respect of the poor rate, or county rate, or the 
basis of the county rate (c) ; and 

(ii) the provisions of parish books and of a vestry room or parochial 

office, parish chest, fire engine, fire escape (d), or matters 
relating thereto ; and 

(iii) the holding or management of parish property, not being 

property relatii^ to affairs of the church or held for an 
ecclesiastical charity, and the holding or management of 
village greens, or of allotments, whether for recreation 
grounds or for gardens or 'otherwise for the benefit of the 
inhabitants or any of them : 

(d) The powers exerciseahle with the approval of the Local Government 

Board hy the hoard of guardians for the poor law union comprising 
the parish in respect of the sale, exchange, or letting of any parish 
property (c). 

The provisions of this sub-section do not concern district councils, except in 
so far as they give to parish councils powers which may be conferred on urban 
district councils under L. G. A-, 1933, s. 271, ante, p. 1152. Where, however, such 
powers have been conferred, some decisions must be observed. 

An award under an Inclosure Act of 1799 ordered that the herbage on the awarded 
public and private roads should be let by auction yearly by the surveyor of highways 
for the parish or such other person and under such restrictions and regulations as the 
occupiers of lands and tenements in vestry should appoint, and that the proceeds 
should go towards the repair of the roads in the parish. G. Drove (a private road} 
was one of the roads mentioned in the award and the herbage on it was always 
let annually by auction. Before 1894 it was let by the vesky and the proceeds 
applied in repairing the roads of the parish. After 1894 it was let by the parish 
council and the proceeds handed to the district council- who applied kiem in reducfion 
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of the amount due for road repair from the parish. An action was brought by 
the Attorney-General, on the relation of the district council, and by the district 
council, for damages for injury to the letting value of the herbage, alleged to be 
due to the defendants* wrongful depasturing file drove, and for an injunction. It 
was held that the title to the herbage was originally in the parishioners, or, under 
Poor Relief Act, 1819, s. 17 (14 Halsbury’s Statutes 497), in the churchwardens and 
overseers as trustees for them, and was then, under the L. G. A,, 1894, ss. 6 (1), 
supra, and 67, post, p. 4918, in the parish council ; and that the district council had 
no right of action [Att.-O&n. v. Qatuer (1907), 71 J. P. 357). See, however, as to 
this case, Weir v. Ferraamagh G. G., [1913] 1 I. Ri 198. 

The transfer of the powers, duties, and liabilities of the vestry do not make the 
parish council indictable for non-repair of highways {E. v. Shipley Parish Gcmndl 
(1897), 61 J. P. 488 ; 13 T. L. R. 486). 

In the case of applications by urban councils for the powers of a parish council 
under s. 6 (1) (c) (iii), the Ministry of Health require definitely to be informed (a) what 
property there is to which these provisions would apply, and (b) when and how such 
property was acquired. It is also advisable ,to give a reference, if possible, to any 
correspondence which may have taken place at any time on the subject of this 
property either with the Minister or either of his predecessors, the L. G. B. and the 
Poor Law Board. 

In regard to the power as to closed churchyards, it will be observed that even the 
issue of an order under s. 271 of the L* G. A., 1933, ante, p. 1152, will not give an 
urban council control over a closed churchyard unless and until a certificate is given 
under the Burial Act, 1855, s. 18 (2 Halsbury’s Statutes 224). A churchyard may 
be wholly closed, closed subject to exceptions, or closed in part, but it is beyond the 
scope of this work to discuss the cases to which the provision in the Act of 1855 
(op. cit, 218) does or does not apply. It should be noted, however, that by the 
Parochial Church Councils (Powers) Measure, 1921 (6 Halsbury’s Statutes 73), which 
obtained the Royal Assent on July 1st, 1921, there was transferred to the parochial 
church council of every parish the cate and maintenance of the chmchyard (including 
a closed churchyard) with all rights possessed by the churchwardens to recover from 
overseers (now the rating authority) the cost of maintaining a closed churchyard. 
In pursuance of this Measure (which, under the Church of England Assembly (Powers) 
Act, 1919 (op. cit. 55), has the effect of an Act of Parliament) it is now for the parochial 
church council to issue a certificate if they find themselves "without funds for main- 
tenance purposes. 

As regards Wales and Monmouthshire also the law has been altered. The Welsh 
Church Act, 1914, s. 8 (1) (a) (viii) (op. ciU 1167), provided that the Welsh Conunis- 
sioners should by order, transfer to the “ representative body,” if so requested by 
that body, any closed burial grounds in Wales or Monmouthshire ; if not so trans- 
ferred, the burial ground of any parish was to be vested in the existing incumbent 
during his incumbency and on the detelrmiiiation thereof in the burial board, urban 
district council, parish council, or other local authority, acoordiog to circumstances, 
s. 8 (1) (b). Section 25 of the Act (op. cit. 1180) transferred to the council of every 
borough and urban district in Wales and Monmouthshire, except where a closed 
churchyard was transferred to the representative body, the obligations of church- 
wardens in the same terms as the L. G. A., 1894, transferred such obligations to 
parish councils, viz. wherever the expenses fell upon the poor rate, now general rate, 
see note (h), infra. By the Welsh Church (Temporalities) Act, 1919 (op. cit. 1192), 
the Welsh Commissioners might postpone the transfer of property vested in them to 
local authorities and the latter are not boimd to accept the transfer until the Secretary 
of State so directs. 

(а) Overseers were abolished by s. 62 (1) of the R. and V. A., 1925, ante, p. 2222. 
Then: duties and powers are now transferred to the rating authority or other person 
appointed for the particular purpose by the Overseers Order, 1927, ante, p. 3595. 

(б) The latter part of this paragraph has been repealed by the L* G. A., 1933, 
s. 307, Sohed. XL., Pt. IV., antei pp. 1194, 1285. 

(c) This paragraph was repealed by s. 69 of the B. and V. A., 1925, ante, p. 2233^ 
See the R. and V. A. (Repeals, etc.) Order, 1927, ante, p, 3605. 

(d) The woj:ds in italics in this paeagfaph hai?n bee6 repealed^ partly by the 
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L. G. A., 1933, ante, p. 735, and partly by the Fire Brigades Act, 1938, Sched. III. Note tO 
(VoL V. and 31 Halsbury’s Statutes 605). SeOtlOh 6. 

(e) This paragraph was repealed by Sched. XII., Pt. VII., of the L. G, A., 1929, 

Vol. V. and 10 Halsbury’s Statutes 1019. 

( 2 ) . . . 

This sub-section, which dealt with complaints or representations as to unhealthy 
dwellings and obstructive buildings by parish councils, was repealed by s. 136 and 
Sched. VI., Housing Act, 1925 (13 HaLsbury’s Statutes 1071, 1077). Power to make 
complaints or representations under the Housing Act, 1936, is conferred on parish 
councils by ss. 154 (2), 169 (1), ibid., ante, pp. 1746, 1756. 

« 

7 . — (1) As from the appointed day (a), in every rural parish the parish Transfer of 
meeting shall, exclusively, have the power of adopting anj^ of the ad^ptiv^^ 
following Acts, inclusive of any Acts amending the same (all which Acts. 

Acts are in this xict referred to as “ the adoptive Acts ”) ; namely, — 

(a) The Lighting and Watching Act, 1833 ; 3 &^4 Will. 4, 

(b) The Baths and Washhouses Acts, 1846 to 1882 (b) ; 9 & lO Viet. 

^ ^ ^ ^ c. 74;45&46 

Viet. c. 30. 

(c) The Burial Acts, 1852 to 1885 ; 15 & 16 Vict. 

^ c.85;48&49 

Viot. c. 21 . 

(d) The Public Improvements Act, 1860 ; 23 & 24 Vict. 

c.30. - 

(e) The Public Libraries Act, 1892. 55 & 56 Vict. 

c. 53. 

(2) Where under any of the said Acts a particular majority is required 
for the adoption or abandonment of the Act, or for any matter under 
such Act, the hke majority of the parish meeting or, if a poll is taken, 
of the parochial electors, shall be required, and 'where under any of the 
said Acts the opinion of the voters is to be ascertained by voting papers, 
the opinion of the parochial electors shall be ascertained by a poU taken 
m manner provided by this Act. 

(3) Where under any of the said Acts the consent or approval of, or 
other act on the part of, the vestry of a rural parish is required in 
relation to any expense or rate, the parish meeting shall be substituted 
for the vestry, and for this purpose the expression “ vestry ” shall 
include any meeting of ratepayers or voters. 

(4) Where there is power to adopt any of the adoptive Acts for a 
part only of a rural parish, the Act may be adopted by a parish meeting 
held for that part. 

(6) Where the area under any existing authority acting within a 
rural parish in the execution of any of the adoptive Acts is co-extensive 
with the parish, all powers, duties, and liabilities of that authority shall, 
on the parish council coming into office, be transferred to that council. 

(6) This Act shall hot alter the incidence of charge of any rate levied 
to defray expenses incurred under any of the adoptive Acts, and any 
such rate shall be made and charged as heretofore, and any property 
applicable to the payment of such expenses shall continue to be so 
applicable. 
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Section 7. (7) Wlien any of the adoptive Acts is adopted for the whole or part 

of a rural parish after the appointed day, and the parish has a parish 
council, the parish council shall be the authority for the execution of 
the Act. 

(8) For the purposes of this Act the passing of a resolution to provide 
a burial ground under the Burial Acts, 1852 to 1885, shall be deemed 
an adoption of those Acts. 

(а) The words in italics m snb-s. (1) are repealed by S. L. R. A., 1908 (18 Halsbury’s 
Statutes 1175). 

(б) Sub-para, (b) is repealed by P. H. A., 1936, s. 346, Sched. III., ante, pp. 720, 731. 

Additional 8 . — (ij A parish council shall have the following additional powers, 

iiamely, power— 

council, (a) To jprovide or acquire buildings for public officers and for meetings 

and for any purposes connected with parish business or mth 
the poicers_ or duties of the parish council or parish meeting {a) ; 

' and 

(b) To provide or acquire land for sUch buildings and (a) for a recrea- 

tion ground and for public walks ; and 

(c) To apply to the Board of Agriculture under section nine of the 

Commons Act, 1876 (b) ; and 

(d) To exercise with respect to any recreation ground, village green, 

open space, or public walk, which is for the time being under 
their control, or to the expense of which they have contributed, 
such powers as may be exercised by an urban authority under 
section one hundred and sixty-four of the Public Health Act, 
1876, or section forty-four of the Pubhc Health Acts Amend- 
ment Act, 1890, in relation to recreation grounds or public 
walks, and sections one hundred and eighty-three to one 
hundred and eighty-six of the Public Health Act, 1876, shall 
apply accordingly as if the parish council were a local authority 
within the meaning of those sections (c) ; and 

(e) To utilise any well, spring or stream, within their parish and provide 

facilities for obtaining water therefrom, hut so as not to interfere 
mth the rights of any corporation or person (d) ; and 

(f) To deal with any pond, pool, open ditch, drain, or place containing, 

or used for the collection of, any drainage, filth, stagnant water, 
or matter likely to be prejudicial to health, by draining, cleansing, 
covering it, or otherwise preventing it from being prejudicial to 
health, hut so as not to interfere with any private right or the 
sewage or drainage works of any local authority {d) ; and 

(g) To acquire by agreement any right of way, whether within their 

parish of an adjoining parish, the acquisition of which is bene- 
ficial to the inhabitants of the parish or any part thereof [e) ; 
and 

(h) To accept and hold any gifts of prop&rty, real or personal, for the 

benefit of the inhabitants of the parish or any part thereof ; and (o) 

(i) To execute any works (including works of maintenance or im- 

provement) incidentsd to or consequential on the exercise of 
any of the foregoing powers, or in relation to any parish pro- 
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pert-y (/), not being property relating to affairs of the Section 
church Ig) or held for an ecclesiastical charity ; and 
(k) To contribute towards the expense of doing any of the things 
above mentioned, or to agree or combine with any other parish 
council to do or contribute towards the expense of doing any 
of the things above mentioned. 

Many of the powers mentioned in this sub-section are already possessed by urban 
district councils under the Public Health and other Acts. See, as to offices, the 
L. G. A., 1933, s. 125, ante, p. 915 ; as to recreation grounds, the P. H. A., 1875, 
s- 164, ante, p. 4451; P. H. A., 1890, ss. 44, 45, ante, pp. 4818 — 9 ; P. H. A., 1925, 
s. 56, Vol. V., post ; as to commons and open spaces, the Commons Acts and Open 
Spaces Acts ; as to wells, springs, etc., the P. H. A., 1936, s. 116, ante, p. 353 ; as 
to ponds, ditches, etc., ibid., ss. 259 et seq,, ante, pp. 520 et seq. ; as to rights of way, 

P. H. A., 1875, a. 154, ante, p. 4425 ; as to combination with other councils, P. H. A., 

1936, s. 272, ante, p. 550. 

The L. G. B. (now the iVL of H.) apparently attached a restricted meaning to 
paragraph fi) in relation to the former paragraph (h). Thus, where an urban council 
who, not being a burial authority, had not the powers of the Burial Act, 1852, s. 41 
(2 Halsbury’s Statutes 204), asked for the powers of s. 8 (1) (h) and (i), in order to 
accept and maintain a hearse and hearse house, the Board seemed to take the Tiew 
that paragraph (i) would not enable the council to incur expense in maintenance. 

(a) The words in italics were repealed by the L. G. A., 1933, s. 307, Sched. XI., 

Pt. IV., ante, pp. 1194, 1285. 

(b) See this section, ante, p. 4567. 

(o) Note that this power applies only to grounds, etc., which are for the time being 
under the control of the parish council, or to the expense of which they have con- 
tributed. The section does not itself confer any control on the council (still less, 
vest any property in them) and, semMe, the provision as to grounds to the expense 
of which they have contributed does not entitle them to exercise the powers mentioned 
without the consent of the owner of the grounds. See also as to the powers of a 
parish council with respect to commons and open spaces the Commons Act, 1899, 
post, p. 4982, and the Open Spaces Act, 1906, post, p. 5016. 

(d) This paragraph was repealed by the P. H. A., 1936, Sched. m., ante, p. 727. 

A parish council cannot in their own name without the Attomey-(3feneral maintain 

an action to enforce a right of the inhabitants of the parish to the use of a well or 
spring {Stoke Parish Council v. Price, [1899] 2 Ch. 277 ; 63 J. P. 502 ; 33 Digest 34, 

182 ; cf. Sheringham U. D. C. v. Hdsey, [1904] W. N. 83 ; 68 J. P. 395 ; 36 Digest 
213, 556), The Ministry of Health do not consider that a parish coimcil are em- 
powered by the paragraph to carry out any works of magnitude involving the laying 
of mains, the construction of reservoirs, etc. These are within the province of the 
district council, who also have the requisite powers for breaking up streets, charging 
of water rates, etc. 

(e) It may be important for an urban authority to possess this power. See first 
note. 

(/) The powers of this sub-section in relation to parish property are oonfered 
upon the council of any county borough or urban district and the parish meeting of 
any rural parish not having a parish council by s. 115 (3) of the L. G. A., 1929, Vol. V, 
and 10 Efitlsbury’s Statutes 956. That section provides for the transfer of parish 
property vested in a board of guardians at April 1st, 1930. 

ig) See as to the meaning of this term, St. George^s, Hanover Square (Eector and 
Ghurchwarderhs) v. Westmimter Corporation, [1910] A. 0. 225 ; 74 J. P. 153 ; 7 
Digest 551, 287. 

(2) [Eepealed bv the L. G. A., 1938, s. 307, Sched. XI., Pt. IV., 
pp. 1194, 1286.] 

(8) [Repealed by the P. H, A., 1936, Sched. HI., ante, p. 731.] 
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Section 8. (4) Notice of any application to the Board of Agriculture in relation 

" to a common shall be served upon the coimcil of every parish in whicb 
any part of the common to which the application relates is situate. 

Notice of any application under the Co mm ons Act, 1876, ante, p. 4563, in relation 
to any common within their district must also be served upon the district council. 
See s. 26 (2), post, p. 4908. The Board of Agriculture has now been superseded by 
the Minister of Apiculture (Ministry of Agriculture and Fisheries Act, 1919; 3 
Halsbury’s Statutes 451). 

:1s * * * * 

13 .— (1) The consent of the parish council and of the district council 
shall be required for the stopping, in whole or in part, or diversion, of a 
public right of way within a rural parish (a), and the consent of the 
parish council shall be required for a declaration that a highway in a 
rural parish is unnecessary for public use and not repairable at the public 
expense (6), and the parish council shall give public notice of a resolution 
to give any such consent, and the resolution shall not operate — 

(a) Unless it is confirmed by the parish council at a meeting held not 
less than two months after the public notice is given ; nor 

(b) If a parish meeting held before the confirmation resolve that the 
consent ought not to be given. 

Forms for use under this sub-section will be found in the Encyclopaedia of Forms 
and Precedents, Vol. VII., at pp. 195 &t seq. 

In considering this section and the notes thereto, it should be borne in mind 
that the word highways ” in the Highway Acts includes roads, bridges (not being 
coimty bridges), carriageways, cartways, horseways, bridleways, footways, cause- 
ways, churchways and pavements ” (Highway Act, 1835, s. 5 ; 9 Halsbury’s Statutes 
50) ; and farther that the powers and duties of the “ surveyor ” of highways for any 
parish which were transferred to the rural district council (P. H. A., 1875, s. 144, 
ante, p. 4350, and s. 25 (1) of this Act, post, p. 4905, have now been transferred to the 
county councils by s. 30 of the L. G. A., 1929, Vol. V. and 10 Halsbuiy’s Statutes 
904. County councils may delegate their highway functions to district councils, see 
ss. 35 and 36, ibid,, Vol. V. and 10 Halsbury’s Statutes 910, 911. As to who, prior 
to 1894, constituted the “ vestry ” for the purposes of the 1835 Act, see Wright v. 
Frmt Overseers (1863), 4 B. & S. 118 ; 27 J. P. 646 ; 26 Digest 478, 190b, 

The functions of the district council under this sub-section are expressly saved by 
the proviso to s. 30 (1) of the L. G. A., 1929. 

The consents required by the sub-section in the text are therefore additional to 
the requirements prescribed by the sections referred to in the notes, infra. 

See also s. 19 (8),pos^,p.4904, as to the application of this section to parish meetings. 
Diversion and Ui^der the Highway Act, 1836, ss. 84 — 92, 9 Halshury’s Statutes 97—104, as 
stopping up. amended by the provisions just referred to, if an urban district (or borough) council 
deem it expedient that a highway should be stopped up or diverted, they must 
request two justices to view the same. “ Any other party ” who desires to stop up 
or divert a highway must submit his proposal to the council ; if they do not agree 
to the proposal, there is an end of the matter j if they do agree, they must request 
two justices to view, as before. If upon such view it appears to the justices that 
the way may be diverted. with advantage, or is unnecessary, they must direct the 
oo-unon’s officer to fix notices at the place and by the side of each end of the highway 
from whence it is proposed to be diverted or stopped up, and to advertise the same 
notice in a local newspaper for four successive weeks, and to fix the like notice upon 
the church doors of every parish in which the highway lies for four successive Sundays. 
Since the coming into operation of the L. G, A., 1929, Vol. V. and 10 Halsbury’s 
Statutes 883, it would seem that in rural districts it is now again necessary to invoke 
action by the vestry inasmuch as the powers of the vestry are no longer vested in 
rural and are apparently not vested in county councils. Upon proof that all the 
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requirements of the Act have been complied with, the justices grant their certificate, Note to 
stating their reasons for thinking that the highway should be diverted or is unneces- Section 13, 

sary, and such certificate is enrolled at quarter sessions. As to the matters to be 

stated in a justices’ certificate, see R. v. Wallace (1879), 4 Q. B. B. 641 ; 43 J. P. 

493 ; 26 Digest 482, 1938 ; and as to what must be shown on the plan delivered to 
the justices certifying, see E. v. Surrey JJ., Ex parte Locke-Khig, [1908] 1 K. B. 374 ; 

72 J. P. 53 ; 26 Digest 483, 1945. Any person thinking himself aggrieved by the 
proposed diversion or stopping up of the highway may appeal to quarter sessions by 
giving to the council fourteen days’ notice in writing of such appeal (s, 88 ; and 
Quarter Sessions Act, 1849 (11 Halsbury’s Statutes 293) ; see M. v. Maule (1871), 

41 L. J. M. C. 47 ; 3o J. P. 596 ; 26 Digest 484, 1960) ; and upon such appeal a jury 
at sessions will determine whether the proposed diversion will be more commodious 
or whether the highway is unnecessary, and whether the appellant ’would be aggrieved 
by the diversion or stopping up (as to the effect of findings of the jury, see Walker 
V. York Corporation, [1906] 1 K. B. 724 ; 70 J. P. 270 ; 26 Digest 484, 1958), and 
if the appeal is upon the ground of defects in the certificate of the justices, the court 
will decide as to its sufficiency {E. v. Worceeterahire JJ. (1854), 3 EL & Bl. 447 ; 

18 J. P. 263 ; 26 Digest 482, 1940). If there is no appeal, or if the appeal fails, 
quarter sessions will make an order for the diversion or stopping up of the way. If 
the appeal succeeds, no such order wiU be made. Por a fuller discussion of this 
subject and the numerous other decisions with reference thereto, see Pratt on High- 
ways (17th edn.), pp. 291 et aeq. 

(6) The proceedings relating to a declaration that a highway is unnecessary for Discontinu* 
public use and not repairable at the public expense will be found in the Highway ance of 
Act, 1864, s. 21 (9 Halsbury’s Statutes 148), and the Highways and Locomotives repair. 
Amendment Act, 1878, s. 24 (9 Halsbury’s Statutes 179). 

Under the Act of 1864 such proceedings can only be taken by an authority which is 
the successor of a highway board, e.g. a county council in relation to roads in a rural 
district (s. 30 (1), L. G. A., 1929, Yol. V. and 10 Halsbury’s Statutes 904). The 
proceedings are commenced by a request to two justices to view the highway, and 
thereupon the proceedings are to go on in like manner as proceedings under the 
BQghway Act, 1836 (9 Halsbury’s Statutes 60), for the stopping up or diversion of a 
highway with the necessary variations. 

Under the Act of 1878 the proceedings can be taken by any authority liable to 
keep the highway in question in repair, and difi^ from those which may be taken 
under the Act of 1864. The authority make an application to the court of summary 
jurisdiGtion of the petty sessional division in which any parish in which the highway 
lies is situate that two justices of the court shall view the highway. If on such view 
the court is of opinion that the application should be proceeded with, they must 
appoint a time and place for hearing objections to the application, such appointment 
to be made by a month’s public notice, and also by a month’s notice to owners 
and occupiers of all lands abutting upon the highway in question. The applicant 
authority must also give public notice of the appointed time and place by advertise- 
ment in a local newspaper once in each of the four weeks preceding the hearing, and 
by causing a copy of such notice to be affixed fourteen days before the hearing to the 
doors of every church and chapel in the parish in which iiie highway is situate, or in 
a conspicuous position near the highway, and the application cannot be entertained 
by the court unless the giving of this public notice is proved to its satisfaction. On 
the day and at the place appointed the court must near any objections, and must 
either dismiss the application or make an order declaring the highway unnecessary 
for public use and that it ought not to be repaired at the public expense. If such an 
order is made the expenses of repairing the highway will cease to be defrayed out of 
any public rate. An appeal lies from such an order to quarter sessions. Under both 
Acts (1864 and 1878) a court of quarter sessions, upon the application of any person 
interested in the maintenance of the highway in respect of which such an order has 
been made and upon certain evidence, may direct that the liability to repair such 
highway at the public expense shall be revived. 

(2) A parish council may, subject to the provisions of this Act with 
respect to restrictions on expeniture, undertake the repair and main, 
tenance of all or any of the public footpaths within their parish, not 
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Section 13. being footpaths at the side of a public road, but this power shall not 
nor shall the exercise thereof relieve any other authority or person from 
any liability with respect to such repair or maintenance. 

Maintenance Public footpaths which are highways repairable by the inhabitants at large, are, 
of footpaths, of course, under the control of the highway authority of the place in which they 
are situa^. That authority remains liable for the repair and maintenance of such 
of the footpaths mentioned in the text as are repairable by the iohabitants at large, 
even where a parish council has undertaken to repair and maintain them. Pootpaths 
at the side of a public road, even if such road is not repairable by the inhabitants at 
large, are exempted from the power here given to a parish coimcil. 

The powers of this sub-section are readily granted by the M. of H. to any urban 
district council desiring them. See notes to L. Gr. A., 1933, s. 271, ante) p. 1152. 

It will be observed that a parish council (and an urban district council obtaining 
an order under the former s. 33) derive no power from this sub-section to compel a 
landowner to repair a footpath traversing his land. Neither can the council prevent 
a farmer from periodically ploughing up a footpath which has ordinarily been 
ploughed up. Cf. Mercer v. Woodgate (1869), L. R. 5 Q. B. 26 ; Si J. P. 261 ; 26 
Digest 417, 1357 ; Arnold v. Holbrook (1873), L. R. 8 Q. B. 96 ; 37 J, P. 229 ; 26 
Digest 319, 515. But see Dennis <£: So7is, Ltd. v. Good (1918), 88 L. J. K. B. 388 ; 
83 J. P. 110 ; 26 Digest 417, 1361. 

As regards stiles on footpaths the L. G. B. expressed the opinion that, as a 
general rule, when an existing stile on a public footpath in a rural parish having 
a parish council is in so defective a state as to render it necessary for the enjoyment 
by the public of their right of using the path that such stile should be repaired, the 
parish council can execute the repairs. The same holds good with regard to gates, 
and bridges forming part of footpaths. As to the dedication of a highway subject 
to gates for farm purposes, see Att.-Gen. v. Meyrick (1915), 79 J. P. 515 ; 26 Digest 
304, 357. 

On the question of the power of a parish council to substitute gates for stiles 
the Board expressed themselves favourably as to a parish council’s powers, 
provided, however, that the consent of the landowner is obtained to any consequent 
enlargement of the rights of the public. 

A parish council has no power to expend money for the repair of any part of a 
footpath situate outside the parish. The council can, however, combine with the 
parish council in which the part of the footpath requiring repair is situate for the 
purpose of keeping the whole length of footpath in order, and a joint committee 
may be appointed under s. 91 of the L. Gr. A., 1933, ante, p. 854, for the purpose of 
exercising the powers of a parish council under s. 13 (2) in respect of the footpath. 

Public 14 . — (1) Where trustees hold any property for the purposes of a 

ohantiM P^Wic recreation ground or of public meetings, or of allotments, whether 
under Inclosure Acts or otherwise, for the benefit of the inhabitants of 
a rural parish, or any of them, or for any public purpose connected with 
a rural parish, except for an ecclesiastical charity, they may, with the 
approval of the Charity Commissioners, transfer the property to the 
parish council of the parish, or to persons appointed by that council, 
and the parish council, if they accept the transfer, or their appointees, 
sha-U hold the property on the trusts and subject to the conditions on 
which the trustees held the same. 

The powers hereby conferred upon a parish council may be conferred upon an 
urban authority by order under s. 271 of the L. G. A., 1933, ante, p. 1152. As to 
what is an ecclesiastical charity, see s. 75, post, at p. 4921. 

(2) Wliere overseers of a rural parish as such are, either alone or 
jointly with any other persons, trustees of any parochial charity, such 
number of the councillors of the parish or other persons, not exceeding 
the number of the overseer trustees, as the council may appoint, shafl 
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be trustees in tbeir place, and, when the charity is not an ecclesiastical Section 14*. 
charity, this enactment shall apply as if the churchwardens as such were 
specified therein as well as the overseers. 

Overseers were abolished by s. 62, R. and V. A., 1925, ayite, p. 2222, and their 
powers and duties transferred to the rating authority or other* person specified in the 
Overseers Order, 1927. 

The expression “ parochial charity ” is defined by s. 75, jpost, p. 4921, to mean a 
charity the benefits of which are or the separate distribution of the benefits of which 
is confined to inhabitants of a single parish, or of a single ancient ecclesiastical 
parish divided into two or more parishes, or of not more than five neighbouring 
parishes.” The section also defines “ ecclesiastical charity.” 

The effect of the last part of this sub-seetion is that the parish council can appoint 
trustees in the place of the churchwardens where they, whether joined with, the 
overseers or not, are made trustees by the instrument creating a non-ecclesiastical 
charity {Re Perry Almshouses, Re Ross^ Charity, [1899] 1 Ch. 21 ; 63 J. P. 52 ; 8 
Digest 371, mi). 

The powers of a parish council under this sub-section may he conferred on an urban 
authority under s. 271 of the L. G. A., 1933, ante, p. 1152. 

(3) Where the governing body of a parochial charity other than an 
ecclesiastical charity does not include any persons elected by the rate- 
payers or parochial electors or inhabitants of the parish, or appointed 
by the parish council or parish meeting, the parish council may appoint 
additional members of that governing body not exceeding the number 
allowed by the Charity Commissioners in each case ; and if the manage- 
ment of any such charity is vested in a sole trustee, the number of 
trustees may, with the approval of the Charity Commissioners, be 
increased to three, one of whom may be nominated by such sole trustee 
and one by the parish council or parish meeting. Nothing in this sub- 
section shall prejudicially affect the power or authority of the Charity 
Commissioners, tinder any of the Acts relating to charities, to settle or 
alter schemes for the better administration of any charity. 

The powers of a parish council under this sub-section may be conferred on an 
urban authority under L. G. A,, 1933, s. 271, ante, p. 1162. 

(4) Whore the vestry of a rural parish are entitled, under the trusts 
of a charity other than an ecclesiastical charity, to appoint any trustees 
or beneficiaries of the charity, the appointment shall be made by the 
parish council of the parish, or in the ease of beneficiaries, by persons 
appointed by the parish council. 

(5) The draft of every scheme relating to a charity, not being an 
ecclesiastical charity, which affects a rural parish, shall, on or before the 
publication of the notice of the proposal to make an order for such 
scheme, in accordance with section six of the Charitable Trusts Act, 

1860, be communicated to the council of the parish, and where there is 
no parish council to the chairman of the parish meeting, and, in the case 
of a council, the council may, subject to the provisions of this Act with 
respect to restrictions on expenditure, and to the consent of the parish 
meeting, either support or oppose the scheme, and shall. for that purpose 
have the same right as any inhabitants of a place directly affected by the 
scheme. 

As to the meauing of this sub-section, see Re Berlchamsted Grammar School, [1908^ 

2 Ch. 26 j 72 J. P. 273 ; 19 Digest 589, 194. 

p TT ^VAT.. TV ^ ^ 
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(6) The accounts of all parochial charities, not being ecclesiastical 
charities, shall annually be laid before the parish meeting of any parish 
affected thereby, and the Charitable Trusts Amendment Act, 1855, shall 
apply with the substitution in section forty-four of the parish meeting 
for the vestry, and of the chairman of the parish meeting for the church- 
wardens, and the names of the beneficiaries of dole charities shall be 
pubhshed annually in such form as the parish council, or where there is 
no parish council the parish meeting, think fit. 

(7) The term of office of a trustee appointed under this section shall 
be four years, but of the trustees first appointed as aforesaid one-half, 
as nearly as may be, to be determined by lot, shall go out of office at 
the end of two years from the date of their appointment, but shall be 
eligible for re-appointment. 

(8) The provisions of this section with respect to the appointment of 
trustees, except so far as the appointment is transferred from the vestry, 
shall not apply to any charity until the expiration of forty years from 
the date of the foundation thereof, or, in the case of a charity founded 
before the passing of this Act by a donor or by several donors any one 
of whom is living at the passing of this Act, until the expiration of 
forty years from the passing of this Act, unless with the consent of the 
surviving donor or donors. 

(9) WMst a person is trustee of a parochial charity he shall not, nor 
shall his wife or any of his children, receive any benefit from the charity. 

15 . [Eepealed by the L. G. A., 1988, s. 307, Sched. XI., Pt. IV., ante, 
pp. 1194, 1285.] 

16 . — (1) Where a parish council resolve that a rural district council 
ought to have provided the parish with sufficient sewers, or to have 
maintained existing sewers, or to have provided the parish “with a supply 
of water in cases where danger arises to the health of the inhabitants 
from the insufficiency or unwholesomeness of the existing supply of 
water, and a proper supply can be got at a reasonable cost, or to have 
enforced with regard to the parish any provisions of the Public Health 
Acts which it is their duty (a) to enforce, and have failed so to do (b), or 
that they have failed to maintain and repair any highway in a good and 
substantial manner (c), the parish council may complain to the county 
council, and the county council, if satisfied after due inquiry (d) that the 
district council have so failed as respects the subject-matter of the 
complaint, may resolve that the duties and powers of the district council 
for the purpose of the matter complained of shall be transferred to the 
county council, and they shall be transferred accordingly. 

This section provides an alternative method of enforcing the execution of its duties 
by a rural district council to that given to the Minister of Health by s. 67 (3) of the 
L. G. A., 1929, VoL V. and 10 Halsbury’s Statutes 923, or s. 322 of the P. H. A., 
1936, ante, p. 665. Under this sub-section the Minister may function ex ^oprio 
motu ; under the provision in the text, the matter does not come before the Minister, 
it is in each case a question only for the county council. 

The M. of H. holds the view that a county council cannot act under this section 
where the power of the local authority is discretionary only. 

A similar power of complaint is given to parish meetings by s. 19 (8), post, p. 4904. 

This sub-section has been repealed so far as regards functions of a rural district 
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council which are functions under the P. H. A., 1936, by ibid., s. 346, Sched. III., 
Pt. V., ante, pp. 720, 731 ; and so far as regards functions of a rural district council 
which are functions under the Food and Drugs Act, 1938, bv ibid., s. 101, Sched. IV., 
Pt, I., ante, pp. 1451, 1456. 

(a) As to the meaning of this word, see Lo-ndmi C. C. v. Bennondsey Borough 
Council, [1915] 3 K. B. 305 ; 79 -J. P. 449 ; 38 Digest 225, 563. 

(b) Up to this point the section follows the words of the P. H. A., 1875, s. 299, 
ante, p. 4508, which is repealed in its application to district councils by the L. G. A., 
1929, s. 57 (4) and Sched. XII., Pt. IV, Vol. V. and 10 Halsbmy’s Statutes 923, 
1016. Section 57 (3), ibid., which replaces s. 299, is wider in its terms and reference 
should be made to the text in Vol- V., ^ost, and the notes thereto. Under that 
sub-section the necessity for a complaint has gone and the Minister may act under 
the section whenever it appears to him that a default has been made. His attention 
MdU no doubt be drawn to defaults in many cases by something in the nature of a 
complaint. 

(c) These words are not repealed by the L. G. A., 1929, although under that Act 
rural district councils cease to be highway authorities and their functions as such 
authorities are transferred to the coimty council (s. 30, Vol. V. and 10 Halsbury’s 
Statutes 904). 

Under s, 35, Vol. V. and 10 Halsbury’s Statutes 910, a coimty council may delegate 
its functions as highway authority to a district council, but the district council will 
then act as agents for the county council, and s. 36 (1), ibid., provides a remedy 
where a district council make default in exercising their delegated functions. 

It Trill apparently, therefore, be open to a parish council to draT7 the attention 
of the county council to a default by a rural district council in exercising its delegated 
functions in respect of highways under this section, but the council Trill upon such a 
complaint doubtless take action under s. 36 (1) of the L. G. A., 1929 ; Vol. V., pout. 

(d) It would appear that in order to ejffect a “ due inquiry,” notice must be given 
to the district council of the complaint, and such council must be afforded an oppor- 
tunity of explaining why they have not taken action, and that an order made without 
observing these requirements is not enforceable agamst the district coimcil (JS. v. 
EuntingdoThshire G. 0. (1902), 0. C. GCimes Supp. 44). 

Reference might be made to B. v. West Sussex G, G., Ex parte Arundel Corporation 
(1921), 85 J. P. 162 ; 26 Digest 293, 247, a case decided in connection vrith the 
hearing of a similar complaint under s. 10 of the Highways and Locomotives (Amend- 
ment) Act, 1878, ante, p. 4603. 

Section 63 (2), posi, p. 4917, makes provision for the mode of making such com- 
plaints if a district is situate in more than one county. 

(2) Upon any complaint wider this section the county council may, 
instead o/ resohing that the duties and powers oj the rural district council 
he transferred to them, make such an order as is mentioned in section two 
hundred and ninety-nine of the Public Health Act, 1875, and may appoint 
a person to perform the duty mentioned in the order, and upon such appoint- 
ment sections two hundred and ninety-nine to three hundred and two of 
the Public Health Act, 1875, shall apply with the substitution of the county 
council for the Local Govemmerd Board. 

This sub-section is repealed by L. G. A., 1929, Sched. XII., Pt. IV. ; Vol. V. and 
10 Halsbury’s Statutes 1016, consequent upon the repeal of the sections referred to 
in the text in so far as they relate to district councils. 

(3) Where a rural district council have determined to adopt plans for 
the sewerage or water supply of any contributory place within ths district, 
they shall give notice thereof to the parish council of any parish for which 
the works are to be provided before any contract is entered into by them for 
the execution of the loorks. 

This sub-section was repealed by the P. H. A., 1936, Sched. III., Pt. V., ante, 
p. 731. 


Note to 
SeeUon 16. 
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19 . In a rural parish not having a separate parish council, the following 
provisions shall, as from the appointed day, but subject to provisions 
made by a grouping order, if the parish is grouped with some other 
parish or parishes, have effect : 

(8) The provisions of this Act with respect to the stopping or diversion 
of a public right of way, or the declaring of a highway to be 
unnecessary and not repairable at the public expense (a), and 
with respect to a complaint to a county council of a default by 
a district council (b), shall apply, with the substitution of the 
parish meeting for the parish council. 

{a) See s. 13 (1), ante, p. 4898. 

(b) See 8. 16 (1), ante, p. 4902. 


PART II. 

Guarduns and District Councils, 

Practically the whole of this Part also of the Act has been repealed and replaced 
by the L, G- A., 1933, ante, p. 736, and the only sections remaining are now ss. 21, 
25 — 2T, 32 and 35, which are set out as amended. 

21 . As from the appointed day , — 

(1) Urban sanitary authorities shall be called urban district councils, 

and their districts shall be called urban districts ; but nothing 
in this section shall alter the style or title of the corporation or 
council of a borough : 

Section 75, post, p. 4920, incorporates the L. G. A., 1888, s. 100, ante, p. 4766, which 
defines an urban authority. Urban sanitary districts were of three kinds: 1st, 
Municipal boroughs ; 2nd, Improvement Act districts ; and 3rd, Local Government 
districts. In these the urban sanitary authorities were respectively the borough 
council, the improvement commissioners, and the local board. The title of the 
borough and its council is not to be altered, but Improvement Act districts and local 
government districts are now called urban districts, and the urban sanitary authorities 
over these are now called urban district councils. 

(2) For every rural sanitary district there shall he a rural district council 

tohose district shall he called a rural district : 

This sub-section was repealed by the L. G. A., 1933, s. 307, Sched. XI., Pt. IV., 
ante, pp. 1194, 1285. 

(8) In this and efoery other Act of Parliament, unless the context 
otherwise requires, the expression “ district council ” shall 
include the council of every urban district, whether a borough 
or not, and of every rural district, and the expression “ county 
district ” shall include every urban and rural district whether 
a borough or not. 

Apparently (see s. 36, post, p. 4912) this provision does not apply to a county 
borough. See further, the first note to the P. H. A A. A., 1907, s. 13, post, p. 5041. By 
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B. 134 of the L. G. A., 1929, Vol. V., post, “ district ” is defined for the purposes of Not6 to 
•that Act as meaning a ooxinty district, that is to say, a non-county borough or other Section 24. 
urban district or a rural district. 

The words in italics were repealed by the L. G. A„ 1933, s. 307, Sched, XI., 

Pt., IV., ante, pp. 1194, 1285, except so far as they apply to any enactment passed 
before June 1, 1933. 

^ sjc ij» sjt sjt ije 

25# — (1) As from the appointed day, there shall be transferred do Powers of 
the district council of every rural district all the powers, duties, and ^^h 

liabilities of the rural sanitary authority in the district (a), and of awj/ respect to 
highway authority in the district (&), and highway boards shall cease to sanitary and 
exist, and rural district councils shall be the successors of the rural 
sanitary authority a7id highway authority, and shall also have as respects 
highways all the powers, dzities, and liabilities of an urban sanitary 
authority under sections 07ie hundred and forty-four to one hundred and 
forty-eight of the Public Health Act, 1875, and those sections shall apply 
in the case of a rural district and of the council thereof in like manner 
as in the case of an urban district a7id a7i urban authorily (b). Provided 
that the council of any county may by order postporie withm their county 
or any part thereof the operation of this section, so far as it relates to high- 
ways, for a term not exceeding three years from the appointed day or such 
further period as the Local Oovernment Board 7nay on the applicatmi of 
such council allow (c). 

This sub-section has been repealed so far as regards functions of a council which 
are functions under the P. H. A., 1936, by ibU., s. 346, Sched. III., Pt. V., ante, 
pp, 720, 731 ; and so far as regards functions of a council which are functions under 
the Food and Drugs Act, 1938, by ibid., s. 101, Sched. IV., Pt. L, ante, pp. 1451, 1456. 

{a) These are the powers conferred upon a rural sanitary authority as such by Sanitarj' 
the Public Health Acts and other statutes, including powers under adoptive Acts powers, 
in cases where those Acte had been adopted by the rural sanitary authority. Any 
urban powers which might have been coiJerred upon the pre-existing rural authority 
by Order of the L. G, B. under the P. H. A., 1875, s. 276, ante, p. 4502, or the 
P. H. A., 1890, s. 5, ante, p. 4803 (now P. H. A., 1936, s. 13, ante, p. 19) were also 
transferred to the rural district council. The section would not seem to apply to the 
case of a rural district constituted after the appointed day by some order under 
the Act, but the Order would probably make all necessary provision. 

(b) The words in italics were repealed by L. G. A., 1929, Sched. XII., Pt. III., Highway 
Vol. V. and 10 Halsbury’s Statutes 1016, in consequence of the provisions of s. 30, powers. 

Vol. V. and 10 Halsbury’s Statutes 904. Under that section rural district councils 

cease to be highway authorities and the coimty councils become the highway 
authority in respect of all rural districts in the county as from April 1st, 193Q- 
Under s. 35, Vol. V. and 10 Halsbury’s Statutes 910, a county council may delegate 
its highway functions in respect of all or any of the roads in the district to the 
district council, but even wlin such delegation has taken place the district council 
will not be the highway authority, the roads will remain vested in the county council 
and the district council will act merely as agents for the county council upon the 
terms and conditions laid down in s. 36, Vol. V. and 10 Halsbury’s Statutes 911, and 
the resolution of- delegation. 

(c) AH such postponement orders have expired. 

(2) Where a highway repairable ratione tenur© appears on the report 
of a competent surveyor not to be in proper repair, and the person liable 
to repair the same fails when requested so to do by the district council 
to place it in proper repair, the district council may place the highway 
in proper repair, and recover from the person liable to repair the highway 
the necessary expenses of so doing. 
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Consequent upon the transfer of the functions of highway authority in rural districts 
from the rural totrict council to the county council by s. 30 of the L. G. A., 1929 ; 
Vol. V., post, functions under this section cease to be exercisable by rural district 
councils (sub-s. (3)) and become exercisable only by county councils unless under 
s. 35 any functions have been delegated to the rural district council (s. 36 (2)). 

The liability to repair a highway rati one tenurcB exists where an individual or 
corporation is bound to repair a highway by reason of a condition attached to his 
or its tenure of eertain lands, Por modern cases in which the nature or existence of 
such a liability has been under discussion, see i?. v. Barker (1890), 25 Q. B. D. 213 ; 
54 J. P. 615 ; 26 Digest 369, 944 ; Heath v. Weaverham Overseers, [1894] 2 Q. B. 
108 ; 58 J. P. 557 ; 26 Digest 370, 954 ; Daltm Overseers v. N. E, Bail Co., [1900] 
A. C. 345 ; 64 J. P. 612 ; 26 Digest 370, 956 ; Esher and Dittons U. D. G. v. Marks 
(1902), 66 J. P. 243 ; 71 L. J. K. B. 309 ; 26 Digest 368, 943 ; Ferrand v. Bingley 
U. D. G., [1903] 2 K. B. 445 ; sub nom. Bingley U. D. C. v. Ferrand, 67 J. P. 370 ; 
26 Digest 370, 955’, Maude v. Thirsk Union (1914), 78 J. P. N. 100; Re EaH 
of Stamford and Warrington, Payne v. Grey [1911] 1 Ch. 648; 75 J. P. 346; 
26 Digest 371, 970. The text affords a simple remedy for enforcing the liability. 
There must be a report of a competent surveyor (not necessarily the surve^mr to the 
council), and there must be a failure on the part of the person liable to put the 
highway into proper repair. The remedy given is confined to the occupier, and 
creates no liability in the owner of the land to repay the sums so expended (Guckfield 
R. D. G. V. Goring, [1898] 1 Q. B. 865 ; 62 J. P. 358 ; 26 Digest 369, 945 ; Daventry 
R, D. C. V. Parker, [1900] 1 Q. B. 1 ; 63 J. P. 708 ; 26 Digest 369, 946). 

The expenses appear to be recoverable by action only. A county court judge held 
that the jurisdiction of the coimty court in such an action was ousted under the 
County Courts Act, 1888, ss. 56 and 60 (3 Halsbury’s Statutes 84l, 846), on the 
ground that the estate sought to be charged rations tenures was worth more than £50 
per annum {Barnstaple R. D. G. v. R^M (1897), 103 L. T. Newsp. 11) ; a new trial 
was afterwards granted, and resulted in a verdict for the plaintiffs. As to evidence 
of liability to repair rations tenures, see Bundle v. Hearle, [1898] 2 Q. B. 83 ; 26 
Digest 369, 951 ; L. N. W. Rail. Go. v. Commissioners of Servers for Fobbing Level 
(1896), 66 L, J. Q. B. 127 ; .75 L. T. 629 ; 44 Digest 83, 641 ; Esher and Dittons 
U. D. G. V. Marks, and Ferrand v. Bingley U. D. C., supra. 

(8) Where a highway authority receives any contribution from the 
county council towards the cost of any highway under section eleven, 
sub-section (10), of the Local Government Act, 1888, such contribution 
may be made, subject to any such conditions for the proper maintenance 
and repair of such highways, as may be agreed on between the county 
council and the highway authority. 

By the L. G. A., 1888, s. 11 (10), ante, p. 4732, a county council may, if they think 
fit, contribute towards the cost of the maintenance, repair, enlargement, and im- 
provement of any public highway or public footpath in the county, though the same 
is not a “ county road ” (see the notes to that sub-section, at p. 4732, ante). The text 
amends this provision by enabling the council to impose terms and conditions upon 
making such contributions. 

(4) Where the council of a rural district become the highway authority 
for that district, any excluded jpart of a parish under section two hundred 
and sixteen of the Public Health Act, 1875, which is situate in that district, 
shall cease to be part of any urban district for the purpose of highways, 
but until the council become the highway authority such excluded part of a 
parish shall continue subject to the said section. 

Words in itahes repealed by L. G, A., 1929, Sched. XU., Pt. III., Vol. V. and 
10 Halsbury’s Statutes 1016, consequent upon the transfer of highway powers in 
rural districts to the county council. 

(5) — (6) [Repealed by the L. G. A., 1983, s. 807, Sched. XL, Pt, IT,, 
a7ite, pp. 1194, 1286.] 
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(7) The powers conferred on the Local Government Board by the said Section 25» 
section two hundred and seventy-six, or by any enactment applying that 
section, may be exercised on the application of a county council, or with 
respect to any parish or part of a parish on the application of the parish 
council of that parish. 

This sub-section has been repealed so far as regards functions of a council which 
are functions under the P. H. A., 1936, by ihid.^ s. 346, Sched. III., Pt. V., ante, 
pp. 720, 731 ; and so far as regards functions of a council which are functions under 
the Food and Drugs Act, 1938, by ibid,, s. 101, Sched. IV., Pt. I., ante, pp. 1451, 

1456. 

Under the P. H. A., 1875, s. 276, ante, p. 4502, the application for urban powers 
must come from the rural authority or from persons rated to the poor rate to the 
extent of one-tenth of the district or of any contributory place therein for which 
the urban powers are applied for. Under the text it may come from the county 
council or a parish council, but in either case the powers will be conferred on the rural 
district council alone. In some instances an order has been issued upon the applica- 
tion of a parish council, but no case is known to the editors in which a county council 
have been the applicants. If the particular provision in question is a power and not a 
duty and the rural district council are not willing to exercise this power, the precise 
value of such an order is not apparent, unless it be a power which it is their duty to 
discharge, in which case a remedy for default by the district council is provided by 
s. 57 (3) of the L. G. A., 1929, Vol. V. and 10 Halsbury’s Statutes 923. S. 276 of 
the Act of 1875 is repealed and replaced by s. 13 of the P. H. A., 1936, ante, p. 19, 
except so far as may be material for the purposes of any unrepealed enactment in 
the Act of 1875 or any Act directed to be construed therewith. 

26. — (1) It shall be the duty of every district council to protect all Duties and 
public rights of way, and to prevent as far as possible the stopping or 
obstruction of any such right of way, whether within their district or in council as to 
an adjoining district in the county or counties in which the district is«g^ts of way, 
situate, where the stoppage or obstruction thereof would in their opinion and 

be prejudicial to the interests of their district, and to prevent any roadside 
unlawful encroachment on any roadside waste within their ^strict. waste. 

The functions of rural district councils under this sub-section are expressly saved 
by the proviso to s. 30 (1) of the L. G. A., 1929, VoL V. and 10 Halsbury’s Statutes 
904. 

In so far as it relates to highways within an urban district in respect of which the 
urban district council is the highway authority the provision is merely declaratory, 
for the duty mentioned is one which would by law devolve upon the highway authority 
as such. In rural districts and in respect of “ county roa^ " in urban districts, in 
relation to which the county council is the highway authority, the duty therefore 
devolves upon both the county and district counciL It is the duty of a highway 
authority to prevent the stopping np or obstruction of any highway, and with r^ard 
to encroachment on roadside wastes, it is to be observed that the greensward by the 
side of the highway and within the fences is in general part of the highway, as much 
as the metaU^ portion, and any obstruction thereof is a public nuisance, which may 
be prevented by indictment or injunction. See R. v. United Kingdom Tdegraph Co,, 
and cases cited therewith in note (Z) to the L. G. A., 1888, s. 11 (1), ante, p. 4729. As 
to obstruction of a highway by the erection and maintenance of gates, see AU,-Qm, 

V. Mefyrich (1915), 79 J. P. 515 ; 26 Digest 304, 357, 

An urban council has power to remove encroachments upon any highway vested 
in it by the P. H. A., 1875, s. 149, ante, p. 4375, without first taking proceedings 
either summarily or by way of indictment against the person responsible for the 
encroachment (Reyrhol^ v. Freateign U, JD, C,, [1896] 1 Q. B. 604 ; 60 J. P. 296 ; 

26 Digest 449, 1654), And according to the dicta in Loudh U. D. 0, v. West (1896), 

60 J. P. 600 ; 65 L. J. Q. B. 535 ; 26 Digest 391, 1176, it would appear that this 
power is exercisable by rural councils also on the ground that a statutory duty is 
cast upon all district councils to protect highways and roadside wastes. See also 
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Harris v. x^&rtJmmj^tonshire G, C., post, p. 4191, as to the position of a county council in 
this respect prior to the passing of the L. Gr. A., 1929» Rut it was strongly emphasized 
both in Reynolds v. Presteign U. D. C., [1896] 1 Q. B. 604 ; 60 J. P. 296 ; 26 Digest 
449, 165 if and in Urban Housing Go., Ltd. v. Oxford Corporation, [1940] Ch. 40 ; 
[1939] 4 All E. R. 211 ; 104 J. P. 15, C. A. ; Digest Supp., that direct action to 
remove alleged encroachments should not be taken in cases where there is a dispute 
whether in fact there has been an encroachment. In the Louth Case, supra, it was 
held that the authority might recover the expenses of removal by action from the 
person responsible. And see as to costs in the County Court in an action to recover 
expenses, Dartford R. D. G. v. Stone Court, (Ssc. Co. (1917), 39 M. 0. C. 169. 

An urban council discharging duties under this sub -section is in the same positiou 
as a private individual protecting his own property, and is not acting judicially. 
Consequently if a member uses his influence in his own private interest, the acts 
of the council are not thereby invalidated {Murray v. Mpsom R. B., [1897] 1 Ch 35 ; 
61 J. P. 71 ; 33 Digest 17, 65). 

Reference may be made to the cases collected in note (i) on p. 4385, ante, showing 
that a highway authority cannot legally sanction a permanent obstruction to a 
highway. 

It should be observed that the duty of the district council extends to rights of 
way in an adjoining^istrict, if their own district is prejudiced. 

Sub-section (4) of this section requires the district council to take action upon 
the representation of a parish council. 

(2) A district council may with the consent of the county council for 
the county within which any common land is situate aid persons in 
maintaining rights of common where, in the opinion of the council, the 
extinction of such rights would be prejudicial to the inhabitants of the 
district ; and may with the like consent exercise in relation to any 
common within their district all such powers as may, under section eight 
of the Commons Act, 1876, be exercised by an urban sanitary authority 
in relation to any common referred to in that section ; and notice of any 
application to the Board of Agriculture in relation to any common 
within their district shall be served upon the district council. 

The necessity for the consent of the county council should be observed. 

The aid which the district council may give is not specified, but presumably it 
includes a grant of money in aid of legal proceedings instituted with reference to 
the rights in dispute ; and see the next sub-section. There is much misapprehension 
on the subject of rights of common. These consist strictly of the rights of tenants 
of the manor, whether freeholders or commoners, over the waste lands of the naanor, 
which belong to the lord of the manor subject to such rights. They may consist 
of common of pasture, turbary, estovera, foldage, or the like. As to the right of 
action for interference with rights of common, see King v. Brown, Durant Co. 
[1913] 2 Gh. 416 ; 11 Digest 50, 731 ; Hope v. Osborne, [1913] 2 Oh. 349 ; 77 J. P. 
317; 11 Digest 46, 

Members of the public, as such, have, in strictness, no rights of common, but 
there may be in the inhabitants of any particular village or district a right depending 
on ancient custom to use the wastes or part of them for purposes of recreation. 
See Hall v. NoUiri^ham (1875), 1 Ex. D, 1 ; 17 Digest 4, 8, and oases therein cited. 
A custom for the inhabitants of several adjoining parishes to exercise the right of 
recreation over land situate in one of such parishes only is bad {M&mrd$ v. Jenhins, 
[1896] 1 Ch. 308 ; 60 J. P. 167 ; 17 Digest X6, 150). As to the distinction between 
a right of recreation and a right of way, see Ahercromly v. Tovm Commissioners of 
Fermoy, [1900] 1 I. R. 302 ; Dyce v. Lady J ernes Hay (1852), 1 Macq. H. L. 305 ; 
19 Digest 16, i2. 

Section 8 of the Commons Act, 1876, which contains important provisions, will 
be found ant$, p. 4566. See also the Commons Act, 1899, post, p, 4982, and ss. 193 
and 194 of the Law of Property Act, 1925, Vol. V., post. The J^ard of Agriculture 
has now been superseded by the Minister of Agriculture (Ministry of Agriculture and 
Fisheries Act, 1919 ; 3 Halsbuiy’s Statutes 451). 
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^ (8) A district council may, for the purpose of carrying into effect Section 26. 
this section, institute or defend any legal proceedings, and generally " 
take such steps as they deem expedient. 

This provision is to some extent explanatory of the preceding sub-sections, which 
enable the council to protect public rights of way and to aid in maintaining rights 
of common. But it does not exclude other methods of aiding in the maintenance 
of rights, e.gr., by a grant of money. It expressly enables the council to institute 
or defend legal proceedings, if they think fit, for the protection of a right of way, 
and they might, where they are in possession of a right of common, institute pro- 
ceedings to prevent any illegal enclosure of or encroachment on the common. The 
power of the court to make a declaration under R. S. C., Order XXV., r. 5, is 
important in this connection : see Loohe-Kimg v. Woking U, D, (7., ante, p. 4729. It 
has apparently been assumed that the powers given by this sub-section include 
power to compromise proceedings (see Sprigg v. WarUington Z7. D, (7. (1899), 

Times, November 18th, and Molyneux v. Horsham R. D. C. (1900), Times, July 19th) ; 
but it may be doubted whether in the absence of the Attorney-General a council could 
effectually bind the public in purportjing to abandon any right claimed (c/. Newton 
Abbot Bf D, (7. V. Wills, infra). See also note to sub-s. (4). 

See, too, Greenwell v, Howell and B. v. Norfolk C. (7., cited in the note to the next 
sub-section, and also the cases as to costs, where a local authorily is unsuccessfully 
sued, collected at p. 4889, ante. 

(4) Where a parish council have represented to the district council 
that any public right of way within the district or an adjoining district 
in the county or counties in which the district is situate has been 
unlawfully stopped or obstructed, or that an unlawful encroachment has 
taken place on any roadside waste within the district, it shall be the 
duty of the district council, unless satisfied that the allegations of such 
representation are incorrect, to take proper proceedings accordingly ; 
and i£ the district council refuse or fail to take any proceedings in con- 
sequence of such representation, the parish council may petition the 
county council for the county within which the way or waste is situate, 
and if that council so resolve the poweis and duties of the district council 
under this section shall be transferred to the county council. 

In a rural parish not having a separate parish council a representation may be 
made under this sub-section by the parish meeting (see s. 19 (8), ante, p. 4904). 

When a representation is made to the district council under this sub-section they 
must consider it with a view to satisfying themselves whether it is well founded or 
not. If they think it is well founded they must take legal proceedings which may 
be (1) summary, under the Highway Act, 1835, s. 72, or the Highway Act, 1864, 
s. 51 (9 Habbury’s Statutes 86, 161) ; or (2) by indictment ; or (3) by action for a 
declaration and injunction ; or they may abate any nuisance or obstruction and 
defend any resulting action. In the case of an action by the council it has apparently 
been held that it is not necessary to join the Attorney-General as a plaintiff {Newton 
Abbot R, D. G, v. WUU (1913), 77 J. P. 333 ; 26 Digest 392, 1186) ; but see Wallasey 
L, B, V. Qracey, p. 663, ante. If the council think that the representation is not well 
founded, they may refuse to take proceedings, but upon such refusal an appeal lies 
to the county council, who may thereupon take the like proceedings upon resolution 
in manner provided by s. 63, post, p. 4916. 

The county council are now under a similar duty in respect to aU highways in rurd 
districts and to certain county roads in urban districts as the highway authority in 
respect thereof (see note to sub-s. (1), ante, p. 4907). It willnot, therefore, benecessaiy 
for a county council to transfer the powers of the district council by resolution. 

If a council acting under this section assert the existence of a public right of way 
over a manb land and threaten and intend to exercise it by their servants agents, 
an action fox an injunction and declaration will Ue against them. Qaasre wheth^f 
a mere assertion of the existence of the right and the provision of assistance to 
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individuals who are already litigating it on their own initiative would give a cause 
of action against the council (Thornhill v. WeeJcs^ [1913] 1 Ch. 438 ; 77 J. P, 231 ; 
26 Digest 391, 1780 ; Thornhill v. Weeks (No. 2), [1913] 2 Ch. 464 ; 77 J. P. 327 ; 
26 Digest 392, 1188), An action was brought by certain land owners against private 
individuals for removing obstructions to an alleged public right of way. The 
district council having passed and acted on a resolution to defend the action under 
the above section, were themselves made defendants, and a declaration that there 
was no pubbc right of way was asked against them. On an application by the 
district council to be struck out as defendants, the plaintiffs were allowed to amend 
by alleging that the district council threatened and intended to use the alleged public 
right of way by their servants or agents. The district council then put in a defence 
stating that they neither claimed nor denied that the public right of way claimed 
by their co-defendants in fact existed, and they denied any threat or intention to 
use it by their servants or agents, but, though really innocent of any such threat or 
intention, they in fact conducted the whole defence on the main issue, namely, the 
existence of the public right of way, up to the trial, and failed to establish it. It 
was held that the plaintiffs were entitled to a declaration with costs against all the 
defendants, including the district council (Thornhill v. Weeks (No. 3), [1915] 1 Ch. 
106 ; 78 J. P. 154 ; 26 Digest 392, 1184). See also as to costs, AU.-Gen. v. Bowen 
(1914), 78 J. P. N. 220 ; London County Council v. Bertnondsey Borough Council, 
[1915] 3 K. B. 305 ; 79 J. P. 449 ; 38 Digest 225, 563. Officials of a district council 
or a county council, acting in default of a district council, may, acting under direction 
offthe council, assert the public right by removal of an obstruction, and in the event 
of an action against them failing, they will be entitled to costs as between solicitor 
and client, under the Public Authorities Protection Act, 1893, ante, p. 4875 (Green- 
well V. Howell, [1900] 1 Q. B. 535 ; Digest, Pleading 45, 371). See further as to costs 
where an unsuccessful action is brought against a pubHc authority, Leckhampton 
Quarries Go., Ltd. v. Ballinger and other cases collected therewith at p. 4890, ante. 
The district council, or, in their default, the county council, might also, if they 
thought fit, pay the costs of the defendants in an action brought by the owners of 
an estate against private persons for trespass in removing obstacles to an alleged 
public right of way (R. v. Norfolk 0. C., Ex parte Green, [1901] 2 K. B. 268 ; 65 
J. P. 454 ; 26 Digest 391, 1179). In Scotland it has been held that an authority 
who procure themselves to be added as defendants to an action cannot claim the 
benefits of the Public Authorities Protection Act, 1893, ante, p. 4875, as to costs 
(I'PEoheH V. Beid (1914), 51 Sc. L. R. 500 ). 

The herbage at the side of a highway is in many cases the property of the district 
council or other public authority : see Goverdale v. Charlton (1878), 3 Q. B, D. 376 ; 
on appeal, 4 Q. B. D. 104 ; 43 J. P. 268 ; 26 Digest 329, 616 ; Haigh v. West, [1893] 
2 Q. B. 19 ; 57 J, P. 358 ; 11 Digest 81, 1013 ; Neaverson v. Peterborough E. D. G „ ' 
[1902] 1 Ch. 557 ; 66 J. P. 404 ; 11 Digest 34, 452. 

Several orders were issued by county councils under this section transferring to 
themselves the powers and duties of rural district councils as to the taking of pro- 
ceedings against persons for encroachments prior to the passing of the L. G. A., 1929, 
Vol. V. and 10 Halsbury’s Statutes 883. 

(6) Any proceedings or steps taken by a district council or county 
council in relation to any alleged right of way shall not be deemed to 
be unauthorised by reason only of such right of way not being found to 
exist. 

This means that the expenditure of a council incurred in pursuance of this section 
is not to be regarded as illegally incurred by reason of its being eventually found that 
the right of way sought to be asserted does not in fact exist. 

The expenses of a rural council will presumably be chargeable as general expenses 
of the whole rural district, unless made special by the Ministry of Health by order 
under the L. Q. A., 1933, s, 190 (3), ante, p. 1017 (a course not commonly adopted.) 

In the event of a county council incurring expense in default of a rural district 
council, it is not clear that , the debt can be thrown upon part of the district. See 
s. 63, post, p. 4916, 
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(6) Nothing in this section shall affect the powers of the county Section 26. 
council in relation to roadside wastes. 

The powers of the county council as to roadside wastes depend upon the L. G. A., 

1888, s. 11, ante, p. 4726, and s. 29 of the L. G. A., 1929, Vol. V. and 10 Halsbury’s 
Statutes 903, which impose upon the county council the duty of maintaining “ county 
roads.” Under s. 11 of the 1888 Act the county council have the same powers as 
a highway board for asserting the right of the public to the use and enjoyment of 
the roadside wastes, and they may abate an encroachment, although the soil is not 
vested in them (Harris v. Northamptonshire C. C. (1897), 61 J. P. 599 ; 13 T. L. R. 

440,* 26 Digest 449, iddd). 

(7) Nothing in this section shall prejudice any powers exercisable by 
an urban sanitary authority at the passing of this Act, and the council 
of every county borough shall have the additional powers conferred on 
a district council by this section. 

This preserved to an urban sanitary authority any special highway powers which 
they might possess. 

27* — (1) As from the appointed day the powers, duties, and liabilities Transfer 
of justices out of session in relation to any of the matters following, that 
is to say, — justices to 

(a) The licensing of gang masters : ^uneiis 

The Agricultural Gangs Act, 1867 (see ante, p. 4262), defines a “ gang-master ” 

as one “ who hires children, young persons, or women with a view to their being 
employed in agricultural labour on lands not in his own occupation.” 

(b) The grant of pawnbrokers’ certificates ; 

These certificates were previously granted in areas where there was no stipendiary 
magistrate by the justices in petty sessions under the Pawnbrokers Act, 1872 (see 
ante, p. 4323), upon notice given in accordance with s. 42 of that Act, ante, p. 4325 ; 
they cannot be refused except on the groxmd that the applicant has Med to give 
satisfactory evidence of good character, or that Ms shop or any adjacent property 
of Ms is frequented by tMeves or persons of bad character, or that he has failed to 
comply with the requirements of the Act as to notice (s. 43, ante, p. 4325). 

Quarter sessions on an appeal against a district counciTs refusal to grant a pawn- 
broker’s certificate have no jurisdiction to order the appeUant’s costs to be paid 
by the council where the council have taken no steps in relation to the appeal and 
have not appeared at the hearing (JB. v. Northumherland JJ. (1907), 71 J. P. 331 ; 

96 L. T. 700 ; 37 Digest 23, 177). 

(c) The hcensing of dealers in game ; 

Until 1894 these licences were granted by justices in special sessions under the 
Game Act, 1831, s. 18 (see ante, p. 4102). There is no appeal against the refusal of 
such a licence. Two licences are required by every dealer in game, viz., a revenue 
licence granted by the county council (Pinancse Act, 1908, s. 6, post, p. 5066} and a 
licence issued by the district council under tMs section. 

(d) The grant of licenses for passage brolcers and emigrant runners ; 

TMs paragraph was repealed by the L. G. A., 1933, s. 307, Sched. XI., ft. 
ante, pp. 1194, 1286. 

(e) The abolition of fairs and alteration of days for holding fairs ; 

By the Pairs Act, 1871 (see ante, p. 4307), upon representation duly made to him 
by the magistrates of any petty sessional districts within wMeh any fair is held, or 
by the owner of any fair, that it would be for the convenience and advantage of the 
pubHo that any such fair shall be abolished, the Home Secretary may, with the 
consent of the owner of the fair, order its abolition. By the Pairs Act, 1873 (see 
awie, p. 4327), the Home Secretary, upon the like representation, may order that 
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any fair shall be held npon other days than those on which it used to be held. The 
representations which were originally made by justices under these Acts will for the 
future be made by district councils. Under both Acts advertisements of the 
representation and of the Order (if any) must be published. 

(f) The execution as the local authority of the Acts relating to petroleum 
and infant life protection ; 

when arising within a county district, shall be transferred to the district 
council of the district. 

Paragraph (/) was repealed by the L. G. A., 1933, s. 307, Sched. XI., Pt. IV., 
ante, pp. 1194, 12S6. 

(2) As from the appointed day, the powers, duties, and liabilities of 
quarter sessions in relation to the licensing of knackers’ yards within a 
county district shall be transferred to the ^strict council of the district. 

The term county district ” includes every urban and rural district whether a 
borough or not (s. 21 (3), ante, p. 4904). 

From the refusal of such a licence by a district council appeal lies to quarter sessions 
under s. 7 of the P. H. A. A. A., 1890, ante, p. 4804, notwithstanding the provision 
in the text (jf?. v, JJ,, Eoc ^arte Barhing U, J), G., [1916] 2 K. B. 406 ; 80 P, 
345 ,• 38 Digest 224, 557). 

This sub-section has been repealed so far as regards functions of a council which 
are functions under the Food and Drugs Act, 1938, by ibid., s. 101, Sched. IV., 
Pt. I., ante, pp. 1451, 1456. 

(3) All fees payable in respect of the powers, duties, and liabilities 
transferred by this section shall be payable to the district council, 

* 28 , 29 . [Eepealed by the L. G. A., 1933, s. 307, Sched. XL, Pt, IV., 
ante, pp. 1194, 1286.] 

30 ^ ♦ . • 

Repealed Poor Law Act, 1927 (12 Halsbury’s Statutes 956). 

4: 4c * He sic * 

32 . The proTisions of this Part of this Act respecting the powers, 
duties, and liabilities of justices out of sessions, or of quarter sessions, 
which are transferred to a district council, shall apply to a county 
borough as if it were an urban district, and the county borough council 
were a district council. 

The provisions referred to are contained in s. 27, ante, p. 4911. These powers, 
duties, and liabilities are transferred to the council of a county borough, as in the 
case of any other urban district council, this express provision being rendered 
necessary by s. 35, infra. 

33 . [Eepealed by the L. G. A., 1933, s. 307, Sched. XI., Pt. IV., ante, 
pp. 1194, 1286.] 

* ♦ ♦ ♦ Jle ♦ 

35 . Save as specially provided by this Act, this Part of this Act 
shall not apply to the administrative county of London or to a county 
borough. 

The special provisions in this Part of the Act applicable to the county of London 
and to a county borough are contained in ss. 30—33 (10 Halshury’s Statutes 904, 
905, supra ; 10 Halsbury’s Statutes 908) inclusive. 
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PART III. 

Abbas and Boundabies. 

The whole of this Part of the Act (ss. 36 — 42 (10 Halsbury’s Statutes 911 — ^15)) 
was repealed by the L* G* A., 1933, s. 307, Sched. XI., Pt. IV., pp. 1194, 1286. 


PART IV. 

Supplemental (a). 

(a) The only remaining sections in this Part of the Act are ss. 53, 62, 63, 65 — 67» 

70 and 76 — 77. Ss. 43 and 44 (10 Halsbnry’s Statutes 915, 916), which related to the 
registration of electors and to elections, were repealed by the Representation of the 
People Act, 1918, posi, p. 5167 ; ss. 45—^9 (10 Halsbury’s Statutes 916 — 919) were 
repealed by the L. G. A., 1933, s. 307, Sched. XI., Pt. IV., pp. 1194, 1286 ; 
s. 60 (10 Halsbury’s Statutes 919) by the R. & V. A., 1925, Sched. VIII., anit, 
p. 2266 ; s. 51 (10 Halsbury's Statutes 920) by the L. G. A., 1933, s. 307, Sched. XI., 

Pt. IV., ante., pp. 1194, 1286 ; s. 52 (1) by the L. G. A., 1929, Sched. XH., Pt. Vn., 

^ost ; 8. 52 (2) by the S. L. R. A., 1908 ; and s. 52 (3) (10 Halsbury’s Statutes 921) by 
the L. G. A., 1933, s. 307, Sched. XI., Pt. IV., ante., pp. 1194, 1286. Other sections 
have been repealed as noted in the text. 

53 . — (1) Where on the appointed day any of the adoptive Acts is supplemental 
in force in a part only of a rural pariah, the existing authority under provisions as 
the Act, or the parish meeting for that part, may transfer the powers, 
duties, and liabilities of the authority to the parish council, subject to 
any conditiona with respect to the execution thereof by means of a 
committee as to the authority or parish meeting may seem fit, and any 
such conditions may be altered by any such parish meeting. 

The adoptive Acts are enumerated in s. 7 of this Act, ante,, p. 4895* They are the 
lighting and Watching Act, 1833 (8 Halsbury^s Statutes 1186) ; the Baths and 
Washhouses Acts, 1846 to 1926 (13 Halsbury’s Statutes 619, 1153) ; the Burial Acts, 

1852 to 1906 (2 Halsbury’s Statutes 190 and this Volume ; the Public Improvements 
Act, 1860, ante, p. 4250 ; and the Puhhc Libraries Acts, 1892 to 1919, in this Volume. 

The second named are now repealed (see note, aide, p. 1193). 

(2) If the area on the appointed day under any authority under 
any of the adoptive Acts will not after that day be comprised within 
one rural parish, the powers and duties of the authority shall be trans- 
ferred to the parish councils of the rural parishes wholly or partly 
comprised in the area, or, if the area is partly comprised in an urban 
district, to those parish councils and the district council of the urban 
district, and shall, until other provision is made in pursuance of this 
Act, be exercised by a joint committee appointed by those councils. 

Where any such rural parish has not a parish council the parish meeting 
shall, for the purposes of this provision, be substituted for the parish 
council. 

Guder sub-s. (1) the executive authority, €.g., a burial board, lighting inspectors, 
or parish meeting, “ may transfer the powers, duties, and liabilities of the authority ” ; 
under this sub-section “ the powers and duties of the authority sywXi, be transferr^.” 

See sub-s. (3), infra^ and s. 67, p. 4918, as to the effect of this transfer. 

This sub-section had an extensive application, particularly iu regard to burial 
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authorities. In many instances before the passing of this Act a parish in which the 
Burial Acts were in force was partly in an urban district. That part, speaking 
generally, became a separate parish. In such cases the provisions of this sub-section 
applied, and the powers and duties of the board or other authority under the adoptive 
Act passed upon the appointed day to the governing bodies of the areas which were 
whojOiy or partly comprised in the area under the adoptive Act. These governing 
bodies are, in the case of a rural parish wholly or paitily comprised in the area under 
the adoptive Act, the parish council, where it exists, and where it does not exist, 
the parish meeting ; in the case of an urban district comprising part of the area under 
the adoptive Act, the urban district council. 

The bodies to whom these powers and duties were jointly transferred were required 
to appoint a joint committee to exercise and perform them. Doubts having arisen 
whether the provisions of s. 57 (17 Halsbury’s Statutes 813) (now repealed) were 
applicable to a joint committee appointed under this section, the Local Government 
(Joint Committees) Act, 1897, post, p. 4940, was passed and this cleared up part of 
the difficulty. By that Act in the case of a joint committee appointed under this 
section for the purposes of the Burial Acts, expenses are to be defrayed and money 
borrowed and receipte divided by the councils appointing the committee ; the 
consent of the Minister of Health, but no other consent, is necessary to borrowing ; 
and the proceedings of the committee are regulated by Part IV. of the First Schedule 
to this Act (10 Halsbury’s Statutes 830). Differences as to the constitution of any 
committee may be determined by the Minister ; and parish meetings joining in the 
appointment of a committee have the same power of borrowing as a parish council. 

Notwithstanding the provision in the Act of 1897, post, p. 4940, that no other 
consent than that of the Minister of Health shall be necessary to the borrowing of 
money by the councils appointing the joint committee, the Minister requires evidence 
of the consent of the parish meeting of a rural parish and of the vestry of an urban 
parish to the incurring of the expenditure, having been advised that this is stiU 
necessary. The consents of those bodies are also required to the site selected for a 
burial ground ; see s. 7 (3) of this Act, ante, p. 4895, and the Burial Act, 1862, ss. 19, 
26 (2 Halsbury’s Statutes 195, 1^8). 

A grant of exclusive rights of burial or a conveyance of lands held for burial 
purposes cannot apparently be made by a joint committee formed under s. 53 (2). 
In order to be binding at law a grant or conveyance must be executed and sealed by 
all the councils or meetings covering the area of the superseded burial board. The 
action of the conomittee, however, binds all the councils, so that they can be com- 
pelled by suit for specific performance, or by mandamus, to affix their seals in order 
to carry out what has been agreed to by the joint committee. 

Similarly lands purchased by a joint committee of this kind must be conveyed 
to the constituent councils. 

In view of the M. of H. only members of the appointing councils are eligible to 
serve on a joint committee under s. 53. 

The provision made by the text was not intended to be permanent ; it is to hold 
good “ until other provision is made in pursuance of this Act.” The reference 
seems to be to the power given by sub-s. (4), infra, to a county council to alter the 
boundaries of an area under the adoptive Act. 

(3) The property, debts, and Kabilities of any authority under any of 
the adoptive Acts whose powers are transferred in pursuance of this Act 
shall continue to be the property, debts, and liabilities of the area of 
that authority, and the proceeds of the property shall be credited, and 
the debts and habilities and the expenses incurred in respect of the said 
powers, duties, and liabilities, shall be charged to the account of the 
rates or contributions levied in that area, and where that area is situate 
in more than one parish the sums credited to and paid by each parish 
shall be apportioned in such manner as to give effect to this enactment. 

This obscurely- worded sub-section must be interpreted in the light of s. 67, poaU 
p. 4918. The meaning seems to be that when a parish council (under sub-s. ( 1)) or the 
governing bodies mentioned in sub-s. (2) become invested with the powers and duties 
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of a previously existing authority under an adoptive Act, the benefit and the burden 
of the property, debts, and liabilities of the superseded authority are to remain the 
benefit and burden of the area of that authority. Where that area is a part of a 
rural parish and a transfer has been made under sub*s. (1), the parish council will be 
the authority for the execution of the Act, but the expenses of the execution must be 
levied upon the part of the parish which has adopted it, either as a “ special rate ” 
in cases within s. 3 of the R. and V. A., 1925, ante, p. 2124, or as an additional item 
of the general rate, and not out of a rate levied upon the whole parish. On the 
other hand, the income (if any) arising out of the execution of the adoptive Act goes 
in reduction of the special rate or additional item of the general rate, and not in 
augmentation of the general revenues of the parish. Where the area imder the 
adoptive Act is made up of parts of different parishes (whether rural or not), the 
executive authority consists of the bodies mentioned in sub-s. (2), acting by their 
joint committee. The rate must be levied as before the transfer upon the area 
which has adopted the Act, each part of a parish contributing its apportioned part 
and having credited to it its apportioned share of the revenue arising under the Act. 
Provision is made by the Local Gk)vemment (Joint Committees) Act, 1897, jpost, 
at p. 4940, as to how the apportionment is to be made in the case of a joint committee 
for the purposes of the Burial Acts, 1852 — 1906 (2 Halsbury’s Statutes 190 and this 
Volume) ; in other cases no provision is made, but presumably the apportionment 
may be made by the bodies appointing the joint committee upon the basis of rateable 
value. 

The fund for defraying expenses was not altered by the transfer of powers and 
duties. For instance, it would appear from M. v. Connah's Quay Overseers^ post, 
p. 4916, that the share of the expenses of a joint burial committee to be defrayed 
by an urban council was payable out of the poor rate, not the general district rate, 
but this point is no longer of practical importance in view of the R. and V. A., 
1925, ante, p. 2113. 

By the L. G-. A., 1888, s. 100, ante, p. 4765 (incorporated with this Act by s, 75, 
post, p. 4920), the expression “ liabilities ” includes liability to any proceeding for 
enforcing any duty or for punishing the breach of any duty, and includes aU debts 
and liabilities to which any authority are or would but for that Act be liable or 
subject to, whether accrued due at the date of the transfer or subsequently accruing, 
and includes any obligation to carry or apply any money to any sinking fund or to 
any particular purpose. See cases collected in note to the L. G. A., 1933, s. 151, 
ante, p. 962, as to the meaning to be attached to the word “ liabilities.” See also 
Nash V. Rockford B, D. 0., [1917] 1 K. B. 384 ; 81 J. P. 57 ? 26 Digest 405, 1272, 

Agreements may be made under L. G. A., 1933, s. 151 (2), ante, p. 967, as to the 
adjustment of property and liabilities between the authorities interested, and 
questions as to the transfer of powers, duties, and liabilities may be determined 
summarily by the BQgh Court under s. 70, post, p. 4919. 

(4) The county council on the application of a parish council may, 
by order, alter the boundaries of any such area if they consider that the 
alteration can properly be made without any undue alteration of the 
incidence of hability to rates and contributions or of the right to 
property belonging to the area, regard being had to any corresponding 
advantage to persons subject to the liability or entitled to the right. 

The powers of a county council under this sub-section cau only be exercised upon 
the application of a parish counciL No power to apply is given to a district council 
but such a council may apply to the M. of H. under L, G. A., 1933, s. 271, ante, 
p. 1152, for an order, giving it the power of a parish council under the sub-section, 
and there are instances in which this procedure has been successfully adopted. The 
power to “ alter the boundaries ” does not empower a coimty council to divide an 
area into distinct areas and an order of a county council purporting to do this in 
relation to a burial area comprising two rural parishes would be idtra vires. It is 
also doubtful whether an order under this sub-section would be valid which purported 
to alter an area under the adoptive Acts which was not in existence on the appointed 
day. See the word such ” in the sub-section. 
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[Ss. 54 — 61 (10 Halsbury’s Statutes 811 — 816) were repealed by the 
L. G. A., 1933, s. 307, Sched. XL, Pt. IV., ante, pp. 1194, 1286.] 

62e — (1) Where there is in any urban district, or part of an urban 
district, any authority constituted under any of the adoptive Acts, the 
council of that district may resolve that the powers, duties, property 
debts, and liabilities of that authority shall be transferred to the council 
as from the date specified in the resolution, and upon that date the same 
shall be transferred accordingly, and the authority shall cease to exist, 
and the council shall be the successors of that authority. 

As to the adoptive Acts, see the note to s. 63 (1), ante, p. 4913. The present 
provision refers to a case where such an Act has been adopted in an urban district 
or part thereof either before or after the appointed day. It has been held that it 
applies in a county borough (Kirkdale Burial Board, v. Liverpool Corporation, [1904] 
1 Ch. 829 ; 68 J. P. 289 ; 33 Digest 55, The transfer is effected by a resolution 
of the council. 

The power given to the councils of urban districts by this section has been used 
to a great extent and has resulted in the disappearance of numerous burial boards 
which existed at the date of the Act. 

Where a district council takes over the powers, etc. of a special authority executing 
an adoptive Act, the expenditure of the council in administering the Act must be 
charged to the area from which the expenses of the superseded authority were 
defrayed. Thus, it was held that where an urban council takes over the powers 
and duties of a burial board the expenses incurred by the oounoU in executing the 
Burial Acts, and the interest upon, and repayments of, money borrowed in pursuance 
of those Acts were chargeable on the poor rates of the parish or parishes for which the 
burial board was formed, and were not payable out of the general district rate (B, v. 
Connah^s Qmy Overseers, [1901] 2 K. B. 174 ; 66 J. P. 600 ; 7 Digest 547, 264). 
This decision supports the submission contained in a former edition “ that upon 
such a transfer being effected the burden of the expenses incurred in the execution 
of the adoptive Act, and the benefit of the property and income applicable to or 
arising out of its execution will remain the burden and the benefit of the area under 
the adoptive Act, and will not be thrown upon or enjoyed by the parts of the urban 
districts which have not adopted the Act,” But see now the E. and V. A., 1926, 
ante, p. 2113. 

Reference may be made to Sanitary Act, 1866, s. 44, which is re-enacted by the 
P. H. A., 1875, Sched. V, ante, p. 4528. That section gives power to burial boards in 
certain cases to transfer their powers to an urban authority. 

(2) Afkr the appointed day any of the adoptive Acts .shall not be 
adopted for any part of an urban district without the approval of the 
council of that district. 

63. — (1) Where the powers of a district council are by virtue of a 
resolution under this Act transferred to a county council, the following 
provisions shaU have effect : 

(a) Notice of the resolution of the county council by virtue of which 

the transfer is made shall be forthwith sent to the district 
council and to the Local Government Board : 

(b) The expenses incurred by the county council shall be a debt from 

the district council to the county council, and shaU be defrayed 
as part of the expenses of the district cotmcil in the execution 
of the Public Health Acts, and the district council shall have 
the like power of raising the money as for the defraying of 
those expenses : 
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(c) The county council for the purpose of the powers transferred maj 

on behalf of the district council borrow subject to the like 
conditions, in the like manner, and on the security of the like 
fund or rate, as the district council might have borrowed for 
the purpose of those powers : 

(d) The county council may charge the said ftmd or rate with the 

payment of the principal and interest of the loan, and the loan 
with the interest thereon shall be paid by the district council 
in like manner, and the charge shall have the like effect, as if 
the loan were lawfully raised and charged on that fund or rate 
by the district council : 

(e) The county council shall keep separate accounts of all receipts 

and expenditure in respect of the said powers : 

(f) The county council may by order vest in the district council all 

or any of the powers, duties, property, debts, and liabilities of 
the county council in relation to any of the said powers, and 
the property, debts, and liabilities so vested shall be deemed to 
have been acquired or incurred by the district council for the 
purpose of those powers. 

This sub-section will apply where a county council resolves upon complaint by 
a parish council of the default of a district council that the duties and powers of 
the district council for the purpose of the matter complained of shall be transferred 
to the county council (s. 16 and s. 26 (4), anie, pp. 4902, 4909), It may also be applied 
where a county council resolves or is directed to act in default of a council under the 
Housing Act, 1936, ss. 169, 170 — 2, ante, pp. 1756 — 1769. The provisions of this 
section may also be applied with such modifications and adaptations as may be 
necessary or expedient by an order made by the Minister under s. 57 (3) of the 
L. G. A., 1929, Vol. V., post, transferring to a county council functions in respect 
of which a district council is in default. It may also be applied in the same way 
where an order is made by the Minister imder s. 36 (2), (4) of the Town and Country 
Planning Act, 1932 (see ihid,, s. 36 (8), ante, pp. 1963^ — 1965), or under s. 18 of the 
Restriction of Ribbon Development Act, 1935 (see ibid., s. 19 (4), ante, p. 2041). 
But it is now repealed so far as regards functions of a council which are functions 
under the P. H. A., 1936 (see ibid., s. 346, Sched. HI., Pt. Y., ante, pp. 720, 731). 
or under the Pood and Drugs Act, 1938 (see ibid., s. 101, Sched. lY., Pt. I., anie, 
pp. 1451, 1456). 

As to the manner in which the expenses of a rural council are to be defrayed, 
see L. G. A., 1933, s. 190, and notes, ante, p. 1016. With regard to the expenses of 
the county council, these are, under the provision in the text, recoverable as a debt 
in the High Court or the County Court. Compare the provisions of the P. H. (London) 
A., 1891, ss. 100, 117 (11 Halsbury’s Statutes 1081, 1090) (London G&uMy Coumil v. 
Bermondsey Borough Council, [1915] 3 K. B, 305 ; 79 J. P. 449 ; 38 Digest 225, 563), 
As to the borrowing powers of a rural council, see notes to L. G. A., 1933, s. 195, 
ante, p. 1023. 

Clause (f ) enables the county council to hand over any property acquired for the 
purposes of the exercise of the powers of the district council by the counly council, 
and to put the district council in the same position as regards powers, duties, debts, 
and liabilities relating to the subject-matter of the complaint, as if the powers of 
the district council had been exercised by that council in the first instance, and no 
complaint had been made. 

(2) Where a rural district is situate in two or more counties a parish 
council complaining imder this Act may complain to the county council 
of the county in which the parish is situate, and if the subject-matter of 
the complaint affects any other county the complaint shall be referred to 

P.H.— VOL. rv. 3 G 
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a joint committee of the councils of the comities concerned, and any 
question arising as to the constitution of such joint committee shall be 
determined by the Local Government Board, and if any members of the 
joint committee are not appointed, the members 'who are actually 
appointed shall act as the joint committee. 

Where a complaint is so referred to a joint committee, it appears that such com- 
mittee win have power to determine whether any action is to be taken in the matter 
of the complaint, by taking over the powers of the defaulting council. The body 
to take action will be, it is submitted, the joint committee, and not the county council 
to whom the complaint was originally made. 

64 , [Eepealed by the L. G. A., 1983, s. 307, Sched. XI., Pt. IV., ante, 
pp. 1194, 1286.] 

65 . Where any improvement commission affected by this Act have 
any powers, duties, property, debts, or liabilities in respect of any 
harbour, the improvement commission shall continue to exist and be 
elected for the purpose thereof, and shall continue as a separate body, as 
if this Act had not passed, and the property, debts, and liabilities shall 
be apportioned between the district council for the district and the com- 
mission so continuing, and the adjustment arising out of the apportion- 
ment shall be determined in manner provided by this Act. 

This section met the case where the commissioners under an Improvement Act 
had powers, etc., in respect of a harbour. They continued to be elected and to 
have the same powers as to the harbour, and their property, debts, and liabilities 
were apportioned between the district council and the commissioners for harbour 
purposes. 

* ' ♦ ♦ ♦ * ♦ 

67 . Where any powers and duties are transferred by this Act from 
one authority to another authority — 

(1) All property held by the first authority for the purpose or by 

virtue of such powers and duties shall pass to and vest in the 
other authority, subject to aU debts and liabilities affecting the 
same ; and 

(2) The latter authority shall hold the same for the estate, interest, 

and purposes, and subject to the covenants, conditions, and 
restrictions for and subject to which the property would have 
been held if this Act had not passed, so far as the same are not 
modified by or in pursuance of this Act ; and 

(3) All debts and liabilities of the first authority incurred by virtue 

of such powers and duties shall become debts and liabilities of 
the latter authority, and be defrayed out of the like property 
and funds out of which they would have been defrayed if this 
Act had not passed. 

For instances see transfer of powers, etc., of authority under the adoptive Acts to 
urban district council (s. 62, ante, p. 4916) ; transfer to rural district council of 
powers, etc., of rural sanitary authority and highway authority (s. 26, ante, p. 4905 ) ; 
transfer to district councils of powers of justices out of sessions and of quarter 
sessions (ss. 27, 32, ante, pp. 4911, 4912). 

The definition of “ liabilities ” in the L. G. A., 1888, s. 100, aiUe, p. 4766 (incor- 
porated with this Act by s. 75, post, p. 4920), should be referred to. See also Jackson 
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V. Plympton St. Mary R. D. C. (1900), 64 J. P. 168 ; 33 Digest 58, 3S2, and other Note to 
cases referred to in note to the L. G. A., 1933, s. 161, ante, at p. 962 {Nash v. Rockford Section 67. 

R. D. G., [1917] 1 K. B. 384 ; 81 J. P. 57 ; 26 Digest 405, 1272). With reference 

to STib-s. (3) of the text generally, see R. y . Connors Quay Overseers, ante, p. 4916. 

See as to the transfer, for the purposes of this Act, of stock standing in the name 
of an authority, the Local Government Act, 1933, s. 275, ante, p. 1155. 

[Ss. 68, 69 (10 Halsbuiy’s Statutes 818, 819), repealed by the L. G. A., 

1938, s. 307, Sched. XI., Pt. IV., ante, pp. 1194, 1286.] 

70 . — (1) If any question arises, or is about to arise, as to whether Summary 
any power, duty, or liability is or is not transferred by or under this f 
Act to any parish council, parish meeting, or district council, or any mination of 
property is or is not vested in the parish council, or in the chairman and questions as 
overseers of a rural parish, or in a district council, that question, without 
prejudice to any other mode of trying it, may, on the application of the ^ 
council, meeting, or other local authority concerned, be submitted for 
decision to the High Court in such summary manner as, subject to any 
rules of court, may be directed by the court ; and the court, after heariug 
such parties and taking such evidence (if any) as it thinks just, shaU 
decide the question. 

This provision resemblss the L- G. A., 1888, s. 29, ayiie, p. 4740, under which many 
questions were decided. Buies under the section came into operation on October 1st, 

1894, and April 6th, 1895. They provide that the summary proceeding for sub- 
mitting any question under this section for the decision of the High Court shall be 
by special case to be agreed upon by the parties, or in default of such agreement 
to be settled by an arbitrator to be agreed on by the parties or appointed by a judge 
in chambers, or to be settled by a judge in chambers. The special case, when settl^, 
is to be filed in the Crown Office within eight days, and to be put into the Crown 
Paper for argument. See 98 L. T. Jo. 169, 577. 

Under the corresponding section of the Act of 1888, ante, p. 4740, it was held that 
the court would not answer abstract questions on the construction of the Act : see 
Re Cardigan C. C. (1890), 54 J. P. 792. 

(2) If any question arises or is about to arise under this Act as to the 
appointment of the trustees or beneficiaries of any charity, or as to 
the persons in whom the property of any charity is vested, such question 
shall, at the request of any trustee, beneficiary, or other person interested, 
be determined in the first instance by the Charity Commissioners, subject 
to an appeal to the High Court brought within three months after such 
determination. Provided that an appeal to the High Court of Justice 
from any determination of the Charity Commissioners under this section 
may be presented only under the same conditions as are prescribed in 
the case of appeals to the High Court from orders made by the Charity 
Commissioners under the Charitable Trusts Acts, 1853 to 1891. 

Under the Charitable Trusts Acts, 1860, s. 8 (2 HaJsbuiy’s Statutes 365), and 1869, 
ss. 10, 11 {op. cit. 374), the Attorney-General or any person authorised by him or by 
the commissioners may present a petition to the Chancery Division of the High Court 
in a summary way appealing fmm certain orders of the commissioners. The con- 
ditions of appeal which are there prescribed, and which wiU apply to appeals under 
this section, are the following: (1) The petition must be presented within three 
months after the definitive publication of the order ; and ** definitive publication 
has been held to mean “ the final publication when the time expired for the receipt 
of su^estions and objections ” {Re Hctckney Charities {ISM), 28 J. P. 692 ; 12 W. R. 

1131 ; Re Diptfard Parish Lands, [1934] Oh. 151 ; Digest Supp.). (2) Twenty-one 
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days’ written notice of the intention to appeal must be given to the Charity Com- 
missioners, and to the Attorney- General. (3) The court may deal with the costs, and 
may require security for costs to be given by an appellant other than the Attorney- 
General. 

A question having arisen as to whether the income of a local charity was or was 
not exclusively applicable for church purposes, a letter was sent to the Charity 
Commissioners by the chairman of the parish council setting forth his contention 
on the subject. The commissioners, after receiving a report, wrote a letter expressing 
their opinion. It was held that this letter constituted a determination under this 
sub-section, which was conclusive, not having been appealed against within three 
months (AtU^Gm, v. Hughes (1899), 81 L. T. 679 ; 48 W. R. 150 ; 8 Digest 393, 2150), 

As to the liability of the Charity Commissioners for costs, see Re Perry Alms- 
houses, [1898] 1 Ch. 391, at p. 402. 

(3) An appeal shall, with the leave of the High Court or Court of 
Appeal, but not otherwise, lie to the Court of Appeal against any decision 
under this section. 

Under the corresponding provision in the L. G. A., 1888, s. 29, ante, p. 4740, there 
is no appeal to the Court of Appeal {Hx parte Kent G, C, and Douer Council, [1891] 
1 Q. B. 725 ; 55 J. P. 647 ; 33 Digest 21, 87), The text gives such an appeal, but 
only with leave ; if the High Court refuses leave the Court of Appeal may grant it 
(Godman v. Moses (1900), 69 L. J. Q. B. 823 ; 83 L. T. 46 ; 13 Digest 534, 857), 

[Ss. 71 — 74 (10 Halsbury’s Statutes 820, 821) repealed by the L. G. A., 
1933, s. 307, Sched. XI., Pt. IV., ante, pp. 1194, 1286.] 

75. — (1) The definition of “parish” in section one hundred of the 
Local Government Act, 1888, shall not apply to this Act, but, save as 
aforesaid, expressions used in this Act shall, unless the context otherwise 
requires, have the same meaning as in the said Act- 

By s. 68 (4) of the K. and V. A., 1925, ante, p. 2232, it is provided that in every Act 
whether passed before or after 1925, the expression ** parish ” shall, unless the contrary 
intention appears, and subject to any alteration of area made on or after the appointed 
day (^’.e. April 1st, 1927) by or in pursuance of any Act, mean a place for which 
immediately before the appointed day (i.e, April 1st, 1927) a separate poor rate was 
or could be made, or a separate overseer wa>s or could be appointed. 

For expressions which are defined by the Act of 1888, ante, p. 4765, and have the 
same meaning when used in this Act, see the Act of 1888, s. 100, ante, p. 4765. Such 
expressions bear the meaning given to them by the earlier Act, “ unless the context 
otherwise reqxaires.” It may be mentioned that the definition of ‘‘ county ” in the 
Act of 1888 is varied (infra, sub-s. (2)) so as to include a “ county borough,” and that 
the definitions of “ district council ” and “ county district ” (which had reference to 
future legislation which might establish district councils) must now be read as refer- 
ring to the district councils established by this Act, and to the districts of such 
councils. See s. 21, ante, p. 4904. 

(2) In this Act, unless the context otherwise requires — 

Any reference to population means the population according to the 
census of one thousand eight hundred and ninety-one. 

The expression “ parochial doctor,” when used with reference to a 
parish in an urban district, or in the county of London or any 
county borou^, means any person who would be a parochial 
elector of the parish if it were a rural parish. 

As to “ parochial electors,” see the Representation, of the People Act, 1918, Sohed. 6, 
r. 2,po8t, p. 6185. The efieotof that Act is to substitute the term “ local govermueut 
electors" for “parochial electors.” As to who are “local gOTemment eleotois,” 
see s. 3, post, p. 5168. 
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The expression “ election ” includes both the nomination and the Seetion 76 . 
poh. 

See now L. G. A., 1933, Pt. I., ante, pp. 736 et seq. 

The expression “ trustees ’’ includes persons administering or 
managing any charity or recreation ground, or other property 
or thing in relation to which the word is used. 

This definition has especial reference to s. 14, ante, p. 4900. Persons acting as 
trustees, though not trustees in the strict legal sense, are included in the term. 

The expression “ ecclesiastical charity ” includes a charity, the 
endowment whereof is held for some one or more of the following 
purposes : 

(a) For any spiritual purpose which is a legal purpose ; or 

(b) For the benefit of any spiritual person or ecclesiastical officer 

as such ; or 

(c) For use, if a building, as a church, chapel, mission room, or 

Sunday school, or otherwise, by any particular church or 
denomination ; or 

(d) For the maintenance, repair, or improvement of any such 

building as aforesaid, or for the maintenance of divine service 
therein; or 

(e) Otherwise for the benefit of any particular church or denomi- 

nation, or of any members thereof as such. 

Provided that where any endowment of a charity, other than a building 
held for any of the purposes aforesaid, is held in part only for some of 
the purposes aforesaid, the charity, so far as that endowment is con- 
cerned, shall be an ecclesiastical charity within the meaning of this Act ; 
and the Charity Commissioners shall, on application by any person 
interested, make such provision for the apportionment and management 
of that endowment as seems to them necessary or expedient for giving 
effect to this Act. 

The expression shall also include any building which in the opinion 
of the Charity Commissioners has been erected or provided 
within forty years before the passing of this Act mainly by or at 
the cost of members of any particular church or denomination. 

The words “ as such ” in clause (e) show that no charity is an ecclesiastical charity 
within that clause unless, npon the true construction of the mstrument of endowment, 
its benefits are exclusively confined to members of a particular church or denominar 
tion. Ecclesiastical charities within the meaning of this definition are not confined 
to charities for the spiritual or religious benefit of a church, but include eleemosynary 
charities (Be Perry Almshouses, Re Boss* Charity, [1899] 1 Ch. 21 ; 63 J. P. 62 ; 

3 Digest 371, 1781)^ See also Be Spmdhiffe*s Charity (1900), 66 J. P. 72 ; 83 
L. T. 498 ; 8 Digest 371, 1782. 

The expression “ affairs of the church ” shall include the distribu- 
tion of offertories or other collections made in any church. 

CJ/l as to this phrase, 8U George* s, Hanover Square v. Westminster Corporation, 

[1910] A, G. 226 ; 74 J. P. 163 ; 7 Digest 651, 287 (a closed burial ground). 

The expression “ parochial charity means a charity the benefits of 
which are or the separate distribution of the benefits of which 
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Section 75. 


Extent of 
Act. 

Short title. 


Existing 

officers. 


is confined to inhabitants of a single parish, or of a single ancient 
ecclesiastical parish divided into two or naore parishes, or of 
not more than five neighbouring parishes. 

The expression ‘‘ vestry ” in relation to a parish means the inhabi- 
tants of the parish whether in vestry assembled or not, and 
includes any select vestry either by statute or at common law. 

See B. V. Shipley Parish Gouncili ante, p. 4362. 

The expression rateable value “ means the rateable value stated 
in the valuation list in force, or, if there is no such list, in the 
last poor rate. 

The expression county ” includes a county borough, and the 
expression “ county council includes the council of a county 
borough. 

The expression elementary school ” means an elementary school 
within the meaning of the Elementary Education Act, 1870. 

The Elementary Education Act, 1870 (7 Halsbury’s Statutes 120), has been 
repealed and enacted by the Education Act, 1921, ss. 27, 172 [op. cit. 142, 215). 

The expression local and personal Act ” includes a Piovisional 
Order confirmed by an Act and the Act confirming the Order. 

As to what is a local and personal Act, reference may be made to R. v. London 
C. O., [1893] 2 Q. B. 454 ; 58 J. P. 21 ; 42 Digest 602, 22. 

The expression prescribed ’’ naeans prescribed by order of the 
Local Government Board. 

Now Minister of Health (Ministry of Health Act, 1919, post, p, 5189). 

76 , This Act shall not extend to Scotland or Ireland. 

77 . This Act may be cited as the Local Government Act, 1894. 


PART V. 

Tbansitory Provisions. 

The only sections in this Part of the Act remaining unrepealed and operative are 
parts of ss, 81 and 82 (10 Halsbury’s Statutes 824). S. 84 [op, cit. 825) remains 
unrepealed, but its effect is spent. 

81 . — (1) Where the powers and duties of any authority other than, 
justices are transferred by this Act to any parish or district council, the 
officers of that authority shall become the officers of that council. . . . 

Certain concluding words in this sub-section were repealed by the L. C. A., 1933, 
s. 307, Sehed. XI., Pt. IV., ante, pp. 1194, 1286. - 

As an illustration of this sub-section, the officers of highway boards became officers 
of the rural district council when the latter became the highway authority under 
s. 25, ante, p. 4905. In a highway parish the body appointing a surveyor were the 
inhabitants in vestry, or meeting in the nature of a vestry (Highway Act, 1835, 
ss. 6, 18 (9 Halsbury’s Statutes 52, 57)). 
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Tliis sub-section did not prevent a council distributing the work as it liked amongst Note to 
all its various officers, whether appointed by or transferred to it [G&m v. East Kerrier Section 81. 

R, D. G. (1898), 62 J. P. 215 ; 33 Digest 100, 680), 

As to the transfer of officers of rural district councils consequent upon the provisions 
of Pt. ni. of the L. G. A., 1929, see s. 120, Vol. V., post. 


Sub-s. (2) (10 Halsbury’s Statutes 824) was repealed by the L. G. A., 1933, s. 307, 

Sched. XI., IV., arUey pp. 1194, 1286. 

Sub-s. (3) relates to officers now obsolete. 

(4) Every such officer, vestry clerk, and assistant overseer, as above 
in tMs section mentioned shall hold Ms office by the same tmure and 
upon the same terms and conditions as heretofore, and while performing 
the same duties shall receive not less salary or remuneration than 
heretofore. 

The words in italics were repealed by the L. G. A., 1933, s. 307, Sched. XI., Pt. IV., 
ante, pp. 1194, 1286. 

The expression “ salary or remuneration ” apparently means “ remuneration 
whether by salary or by fees.” See Wyatt v. London C, G. J1901), 66 J. P. 325 ; 

85 L. T. 629 ; 33 Digest 380, 894. And see generally notes to L. G. A., 1933, s. 105, 
ante, pp. 874 et seq. 

[Sub-ss. (5), (6) (10 Halsbury's Statutes 824), repealed by the L. Cr. A., 

1933, s. 307, Sched. XL, Pt. IV., ante, pp. 1194, 1286.] 

(7) Section one hundred and twenty of the Local Government Act, 

1888, which relates to compensation to existing officers, shall apply in 
the "case of existing officers affected by this Act, whether officers above 
in this section mentioned or not, as if references in that section to the 
county council were references to the parish council, or the district 
council, or board of guardians or other authority whose officer the 
person affected is when the claim for compensation arises as the case 
may require. ... 

The concluding part of sub-s. (7) was repealed by the L. G. A., 1933, s. 307, 

Sched. XI., Pt. IV., ante, pp. 1194, 1286. 

Section 120 of the L. G. A., 1888, was repealed by the L. G. A., 1933, s.307, Sched. XI., Compensa- 

Pt. IV., ante, pp. 1194, 127 A In so far as any outstanding cases under the section ^ exist- 

in the text still exist, however, the repealed section continues to apply to them, and officer ; 

for this purpose provides as follows : — xucoipc^tea 

r -c sr provisions of 

“ (1) Every existing officer declared by this Act to be entitled to compensation, L. G. A., 

and every other existing officer, whether before mentioned in this Act 1888, s. 120. 
or not, who by virtue of this Act, or anything done in pursuance of or 
in consequence of this Act, suffers any direct pecuniary loss by abolition 
of office or by diminution or loss of fees or salary, shall be mtiffed to 
have compensation paid to him for such pecuniary loss by the county 
council, to whom the powers of the authority, whose officer he was, are 
transferred under this Act, regard being had to the conditions on which 
his appointment was made, to the nature of his office or employm^t, 
to the duration of his service, to any additional emoluments which he 
acquires by virtue of this Act or of anything done in pursuance of or in 
consequence of this Act, and to the emoluments which he might have 
acquired if he had not refused to accept any office offered by any council 
or other body acting under this Act, and to all the other circmnstanoes 
of the case, and the compensation shall not exceed the amoimt which, 
under the Acts and rules relating to her Majesty’s Civil Service, is paid 
to a person on abolition of office. - 
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“ (2) Every person who is entitled to compensation, as above mentioned, shall 
deliver to the county council a claim under his hand setting forth the 
whole amount received and expended by him or his predecessors in 
office, in every year during the period of five years next before the passing 
of this Act, on account of the emoluments for which he claims com- 
pensation, ffistinguishing the offices in respect of which the same have 
been received, and accompanied by a statutory declaration under the 
Statutory Declaration Act, 1835, that the same is a true statement 
according to the best of his knowledge, information, and belief. 

(3) Such statement shall be submitted to the county council, who shall forth- 

with take the same into consideration, and assess the just amount of 
compensation (if any), and shall forthwith inform the claimant of their 
decision. 

(4) If a claimant is aggrieved by the refusal of the county council to grant 

any compensation, or by the amotmt of compensation assessed, or fi not 
less than one-third of the members of such council subscribe a protest 
against the amount of the compensation as being excessive, the claimant 
or any subscriber to such protest (as the case may be) may, within three 
months after the decision of the council, appeal to the Treasury, who 
shall consider the case and determine whether any compensation, and 
if so, what amount ought to be granted to the claimant, and such deter- 
mination shall be final. 

“ (6) Any claimant under this section, if so required by any member of the county 
council, shall attend at a meeting of the council and answer upon oath, 
which any justice present may administer, all questions asked by any 
member of the council touching the matters set forth in his claim, and 
shall further produce all books, papers, and documents in his possession 
or under his control relating to such claim. 

“ (6) The sum payable as compensation to any person in pursuance of this seetion 
shall commence to be payable at the date fixed by the council on grantmg 
the compensation, or, in case of appeal, by the Treasury, and shall be 
a specialty debt due to him from the county council, and may be enforced 
accordingly in like manner as if the council had entered into a bond to 
pay the same. 

“ (7) If a person receiving compensation in pursuance of this section is appointed 
to any office under the same or any other county council, or by virtue of 
this Act, or anything done in pursuance of or in consequence of this Act, 
receives any increase of emoluments of the office held by him, he shall 
not, while receiving the emoluments of that office, receive any greater 
amount of his compensation, if any, than, with the emoluments of the 
said office, is equal to the emoluments for which compensation was 
granted to him, and if the emoluments of the office he holds are equal 
to or greater than the emoluments for which compensation was granted, 
his compensation shall be suspended while he holds such office. 

“ (8) All expenses incurred by a county council in pursuance of this section shall be 
paid out of the county fund, as a payment for general county purposes.” 

It will be observed that, under the section above set out, in fixing the amount of 
compensation, regard must be had to broadly the same considerations as under 
s. 150 and Sched, TV. of the L. Gr. A., 1933. See those provisions at ante, pp. 958, 
1248. 

It has been suggested that sub-s. (7) applies only to the case where an officer is 
appointed to an office under an authority of the same kind as that in which he was 
formerly employed. To provide for this the M. of H., in their orders extending 
boroughs, insert words to meet the case of an officer receiving an appointment under 
a diffierent kind of authority. 

The following is the text of the compensation clause inserted in an Order dated 
shortly before the L. Gr. A,, 1929, Vol. V., jpost : — 

“ Every officer m office on the passing of the Act of Parliament confirming this 
Order who by virtue of this Order or of anything done in pursuance or in consequence 
thereof suffers any direct pecuniary loss by abolition of office or by diminution or 
loss of fees salary or emoluments (and for whose compensation no other provision 
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is made by any enactment for the time being in force) shall be entitled to compensation Note to 

for that loss from the Corporation. Section 81. 

If the services of any officer are dispensed with or his fees salary or emoluments 

are reduced within five years after the appointed day because his services are not 
required or his duties are diminished in consequence of this Order and not on the 
groxmd of misconduct that officer shall be deemed unless the contrary is shown to 
have suffered a direct pecuniary loss in consequence of this Order. 

“ In determining the compensation payable to any person who becomes entitled 
to compensation in pursuance of this Order regard shall be had to the conditions and 
circumstances mentioned in subsection (1) of section 120 of the Act of 1888 and the 
compensation shall not exceed the limit therein mentioned. 

** Any compensation payable under this Order to any officer shall be paid out of 
the borough fund and borough rate of the Borough and the provisions of section 120 
of the Act of 1888 shall apply subject to the following and any necessary 
modifications : — 

“ (a) Any reference in that section to the county council shall be construed as a 
reference to the Corporation and in subsection (7) of that section for the 
words ‘ the same or any other county council ' there shall be substituted 
the words ‘ the council of any county or county borough or imder any 
district council ' ; 

“ (6) References in that section to ‘ the passing of this Act ' shall be construed as 
references to the date on which the abolition of office takes effect or the 
direct pecuniary loss commences as the case may be ; and 

“ (c) The expression in subsection (1) of that section ‘ the Acts and rules relating 
to Her Majesty’s Civil Service ' shall mean the Acts and rules relating to 
Her Majesty’s Civil Service which were in operation at the date of the 
passing of the Act of 1888. 

“ All fees or remuneration received and retained by an officer in connection with 
the preparation of the jurors book or the register of electors under the Representation 
of the People Acts 1918 to 1926 shall subject to a reasonable deduction for any / 
expenses incurred by the officer be regarded as part of the emoluments of the 
officer for the purpose of compensation. 

“ The compensation payable under this Order to an officer who on the passing of 
the Act of Parliament confirming this Order shall hold two or more offices under any 
local authority or local authorities and who shall have devoted the whole of his time 
to the duties of such offices shall not be reduced by reason of the fact that he has 
devoted only part of his time to each of such offices and for the purpose of this 
paragraph of this article a superintendent registrar of births and deaths or registrar 
of marriages shall be deemed to hold an office under a local authority. 

“If any officer was temporarily absent from his employment during the war 
whilst serving in His Majesty’s Forces or the Forces of the Allied or Associated 
Powers either compulsorily or with the sanction or permission of the local authority 
such period of temporary absence shall be reckoned as service under the local authority 
in whose employment he was immediately before and after such temporary absence ; 

“ Provided that in the case of an officer who after the Armistice voluntarily 
extended his term of service with the Forces no period of absence during such 
extension shall be so reckoned, 

“ The Corporation may in their discretion and in consideration of the fact that any 
officer was appointed to his office as a specially qualified person or of the fact that he 
had prior to Ms appointment served as a deputy assistant or clerk to any officer not 
holdMg a temporary appointment add any number of years (not exceeding ten) 
to the number of years wMch such officer would otherwise be entitled to reckon for 
the purpose of computing the compensation to wMch he would be entitled under the 
Acts and rules relating to Her Majesty’s Civil Service as applied by this Order. 

“ No officer shall be entitled to receive both compensation under this Order for 
pecuniary loss and a superannuation or retiring allowance in respect of the same period 
of service and the same pecuniary loss.” 

In local Acts it is the practice to substitute the M. of H, for the Treasury as the 
appellate authoriiy ; this substitution is held to be beyond the powers of the Minister 
in a Provisional Order. . 

It should be noticed that not only is the decision of the Treasury final, but the 



4926 


Note to 
Section 81, 


Seotion 89. 


The Local Government Act, 1894 . 

appeal to the Treasury is the only means by which a claim for compensation can 
be enforced. An action does not He to recover compensation {Eowsell v. Metropolitan 
Water Board, ante, p. 1254. And see also YorJce v. B,, [1915] 1 K. B. 852 ; 84 L. J. K. B. 
947). 

An officer means a person holding “ any place, situation, or employment,” and 
“ existing ” means existing at the appointed day (see L. G. A., 1888, s. 100, ajite, 
p. 4765, and s. 75 (1) of this Act, ante, p. 4920). 

82 . . • . 

83 

The operation of these two sections are now^ spent, and the latter was repealed by 
the L. G. A., 1933, s. 307, Sched. XI., Pt. IV., ante, pp. 1194, 1286. 


84 . . . . 

Sub-sections (1) and (2) (10 Halsbury’s Statutes 825), as to the lii‘st elections under 
the Act, were repealed as spent by the S. L. R. A., 1908 (18 Halsbiiry’s Statutes 
1175). 

The remainder of the section is now also omitted as spent. 


[Ss. 85 — 89 (10 Halsbury’s Statutes 825 — 827) were repealed by the 
L. G. A., 1933, s. 307, Sched. XI., Pt. IV., ante, pp. 1194, 1286.] 


SCHEDULES. 

FIRST SCHEDULE. 

This Schedule was repealed by the L. G. A., 1933, s. 307, Sched. XI., Pt. IV., ante, 
pp. 1194, 1286. 


SECOND SCHEDULE. 

Enactments Repealed. 


Session and Chapter, 

1 • 

1 Short Title. 

Extent of Repeal. 

64 Geo. 3, c. 91 . 

An Act to am&nd so much 
of an Act passed in the 
fortydhird year of Her 
late Majesty Queen 
Elizabeth, as concerns 
the time for appointing 
overseers of the poor. 

The whole Act, so far as it relates to 
rural parishes. 

68 Qeo, 3, c. 69 . 

The Vestries Act, 1818 . 

Sections one, two, three, and four, so 
far as they relate to parish meet- 
ings and parish councils under this 
Act. 

69 Geo. 3, c. 85 . 

The Vestries Act, 1819 . 

The whole Act, so far as it reloUes to 
parish meetings under this Act. 

1 cfir 2 Will, 4, c. 60 . 

The Vestries Act, IS31 , 

The whole Act, so far as %t relates to 
parish meetings under this Act, 
except section tMriy-nine. 
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Session and Chapter, 
4 <£: 5 Wm, 4, c. 76 • 


5 6 Will 4, c. 60 . 

7 WiU, 4 <b 1 Viet c. 45 

6 6 Fici. c. 67 • 

7 8 Fid c. 101 

13 14 Viet c 67 

14 <fc 15 Ftd. c. 105 • 

16 17 Fic^. c. 65 

18 19 Fid, c. 120 . 

19 20 Viet c. 112 . 


Short Title. 


The Poor Law Amend- 
ment Act, 1834. 


The Highway Act 1835 . 


The Parish Notices Act, 
1837. 


TTie Poor Law Amend- 
ment Actf 1842. 

The Poor Law Amend- 
ment Act, 1844. 


The Vestries Act, 1850 . 


The Poor Law Amend- 
Tnent Act, 1861. 

The Vestries Ad, 1853 - 

The Metropolis Manage- 
ment Ad, 1855. 


The Metropolis Manage- 
ment Amendment Ad, 
1856. 


Extent of Repeal. 


In section thirty-eight, the words 
and the said guardians shall he 
elected by the ratepayers and by 
such owners of property in the 
parishes forming such union as 
shall in manner herein-after men- 
tioned- require to have their names 
entered as entitled to vote as 
owners in the books of such 
parishes respectively ’* ,* and from 
'‘'‘and also fix a qualificcdion'^ to 
"‘for the ensiling year shall be 
chosen ” ; and from “ and every 
justice of the peace ” to “ as such 
elected guardians ” ; and from 
“ Provided also ” to end of tfte 
sedion. 

Section thirty -nine, from “ aid every 
justice. ” to the end of the section. 

In section forty, the looi'ds “ In all 
cases of the election of guardians 
under this Act or.’* 

Sedion forty-one. 

Sedion forty -eight from ''Provided 
always ** to ike end of the sedion, so 
far as the words repealed relate to 
the office of parish or district 
councillor or guardian. 

In section forty-eight, the words 
" with the consent in writing of the 
justices of the peace at a special 
sessions for the highways ** aiw? the 
words "at and for such price as 
the said justices may deem fair and 
reasonable^* 

Sedion three, so far as it relates to 
notices by parish councils and 
notices of parish meetings under 
this Act. 

Sedion eight, section eleven, from 
“ and in every case,** to the end of 
the sedion, and sedion fifteen. 

Sedions seventeen, twenty, and twenty- 
four, and section sixty-one from 
" and wherever any such collector ** 
to " provisions of this Act.** 

Sedions six, seven, eight, and nine, so 
far as they relate to parish meetings 
under this Ad. 

Section two and sedion three. 

The whole Act, so far as it relates to 
parish meetings under this Ad. 

Sedion six. 

Sections thirteen to twenty-seven. 

In section thirty the words " or 
custom.** 

Section fifty-four. 

In sedion two hundred and thirty-five 
the iDOrds " under this Ad,** where 
they secondly occur. 

Sedions six, seven, and eight. 
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Session and CJiapter, Short Title, Extent oj Repeal, 

23 24 Viet, c, 30 • The Public Improvements In section four the words “ in value,** 

Act, 1860. 

25 26 Viet c, 102 . The Metropolis Maoiage- Section thirty-six ; and section forty 

ment Amendment Act, from “ by rating ” to “ of such 

1862. parish,** 

26 db 26 Viet c, 103 . The Union Assessment In section two, the words “ consisting 

Act, 1862. partly of ex-officio and partly of 

elected guardians,** and from “ Pro- 
vided always ** to the end of the 
section. 

In section five, the words “ ex-qjfficio or 
elected,** in both places where they 
occur, and the words “ a>s the case 
may be'* 

30 db 31 Viet c, 6 . The Metropolitan Poor Section seventy-nine 

Act, 1867. 

30 db 31 Viet c, 106 . The Poor Law Amend- Sections four, five, six, and nine, 

ment Act, 1867. section ten so far as it relates to 

elections of guardians, and section 
twelve. 

31 db 32 Viet c. 122 . The Poor Law Amend- Section four, from “ and the powers ” 

ment Act, 1868. to the end of the section. 

38 db 39 Viet c, 55 . The Public Health Act, Section eight from “ and the num- 

1875. her ** to the end of the section. In 

section nine, from “ Provided that 
(1) An ex-offikio guardian ” to 
situated in an urban district** 
{being the provisoes) ; and the 
words from owners or occupiers 
of property situated in the rural 
district of a value sufficient to 
qualify them as elective guardians 
for a union,** and from “ Subject to 
the provisions of this Act**, to the 
end of the section. 

Section two hundred, except so far 
as it applies to boroughs; sections 
two hundred and one and two 
hundred and four, section two 
hundred and forty-eight, except so 
far as it relates to overseers, and 
section three hundred and twelve. 

So much of Schedule I. as relates to 
committees, and Schedule II. 

39 <fc 40 Ftc^. c. 61 . The Divided Parishes and Section six, from ^^The meeting of 

Poor Law Amendment inhabitants ** to the end of the 

Act, 1876. section, so far as it relates to rural 

parishes. Section eight to no 
alteration,** except as to cases 
where a parish is dealt with by order 
of the Local Government Board. 

39 d: 40 Viet. c. 79 • The Elementary Educa- In section seven the words so how- 

tion Act, 1876. ever that in the case of a committee 

appointed by guardians one third 
at least shall consist of ex-officio 
guardians, if there are any, and 
sufficient ex-qfficio guardians.** 

47 ds 48 Viet. c. 70 . The Municipal Elections Section thirty -six, from “ (A.) The 

{Qorrupt and Illegal Local Government Board ** to 
Practices) Act, 1 884. “ validity of any vote** 

48 de 49 Viet. c. 53 . The Public Health {Mem- Sections three and four, 

hers and Officers) Act, 

1886. 

The Public Libraries Act, Sub-section three of section one. 

1892 The First Schedule so far as it applies 

to rural parishes. 


55 db 56 Viet. c. 63 
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THE PUBLIC WOEKS LOANS ACT, 1894. 

(57 & 58 ViCT. c. 11) (a). 

An Act to grant Money for the purpose of certain Local Loans, and for other 
purposes relating to Local Loans. [18th June, 1894.] 

« H: 4c 

3* In the First Schedule to the Public Works Loans Act, 1875 (specifying Explanation 
the works for the purpose of which the Public Works Loan Commissioners 
may lend money), the expression “ main drainage ’’ shall be construed as 
including works or underground drainage, 

(a) This Act amends the Public Works Loans Act, 1875, Schedule I., ante, p. 4560. 

4c H; 4: H: 4e He 

5* This Act may be cited as “ The Public Works Loans Act, 1894.’^ Shorttitie. 

4: 4t 4; 4: 4: 4: 


THE MEBCHANT SHIPPING ACT, 1894. 
(57 & 58 ViCT. c. 60.) 

An Act to comolidate Emetments relating to Merchant Shipping. 


* 

« 4c 4; 

[25th August, 1894.] 

4: 4c 


PAET II, 


4^ 

Masters and Seamen. 

4* 4c 4e 

4c * 


214. — (1) A local authority hereinafter mentioned (6) whose district (5) Seamen’s 
includes a seaport may, with the approval of the Board of Trade, make h^T^s%). 
byelaws relating to seamen’s lodging-houses in their district, and those 
byelaws shall be binding upon all persons keeping houses in which seamen (c) 
are lodged and upon the owners thereof and persons employed therein. 

(2) The byelaws shall amongst other things provide for the licensing, 
inspection, and sanitary conditions of seamen’s lodging-houses, for the 
publication of the fact of a house being licensed, for the due execution of the 
byelaws, for preventing the obstruction of persons engaged in securing that 
execution, for the preventing of persons not duly licensed holding themselves 
out as keeping or purporting to keep licensed houses, and for the exclusion 
from licensed houses of persons of improper character, and shall impose 
sufficient fines not exceeding fifty poun^ for the breach of any byelaw {d). 

(3) The byelaws shall come into force from a date therein named, and 
shall be published in the London Gazette (c) and in one newspaper at the 
least cireffiating in the district, and designated by the Board of Trade. 

(4) If the local authority do not within a time in each case named by the 
Board of Trade make, revoke, or alter, any byelaws under this section, the 
Board of Trade may do so (/). 
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Note to (5) Whenever her Majesty in Council orders (g) that in any district or any 
Section 214. part thereof none but persons duly licensed in pursuance of byelaws under 
this section shall keep seamen’s lodging-houses or let lodgings to seamen from 
a date therein named, a person acting in contravention of that order shall for 
each ofience be liable to a fine not exceeding one hundred pounds (h), 

(6) A local authority may defray all expenses incurred in the execution of 
this section out of any funds at their disposal as sanitary authority (i), and 
fines recovered for a contravention of this section or of any byelaw under this 
section shall be paid to such authority and added to those funds. 

(7) In this section the expression ‘‘ local authority ” means in the adminis- 
trative county of London the county council, and elsewhere in England the 
local authority under the Public Health Acts (&)... and the expression 
“ district ” means the area under the authority of such local authority. 

(а) This section takes the place of s. 48 of the Merchant Shipping (Pishing Boats) Act, 
1883, now repealed by this Act. 

(б) See sub-8. (7). 

(c) Defined by s. 742, poaty p. 4934. 

(d) By s. 680 (2) (18 Halsbury’s Statutes 393) of this Act, any offence committed or 
fine recoverable under a byelaw made in pursuance of this Act may be prosecuted or 
recovered in the same manner as an offence or fine imder this Act. By s. 680 (1) (b) an 
offence under this Act, punishable by a fine not exceeding £100, shall be prosecuted 
summarily in manner provided by the Summary Jurisdiction Acts. Section 682 (op, cit, 
393) gives an appeal to quarter sessions in case the fine inflicted exceeds five pounds ; 
s. 683 (op. cit. 394) limits the time for commencing proceedings to within six months after 
the commission of the offence ; s. 684 (18 Halsbury’s Statutes 394) gives jurisdiction not 
only in the place where the offence was actually committed, but also in any place where 
the offender may happen to be. Sub-section (6) of the present section de^ with the 
application of fines recovered. 

(e) See s. 740, post, p. 4934. 

(f) This power has not yet been exercised, nor has there been any exercise of the corre- 
sponding power under the repealed statute. 

(g) No such Order in Council has yet been made, either tinder the present Act, or under 
the corresponding provision in the repealed statute. 

Section 738 of this Act {op, cit. 410) gives power to revoke, alter, or add to any Order 
in Council, when made, and provides for the publication of Orders in Council in the London 
Gazette, for laying them before Parliament, and for their taking effect. 

(^) Ajs to recovery of such fine, see ss. 680 — 684 of the Act (op. cit. 393 — 394), and as 
to its application, when recovered, see ss. 699, 716 (op. cit. 401, 402). 

(1) As to these funds, in the case of an urban sanitary authority, see ss. 186, 188, 191 
of the L. G. A., 1933, ante, pp. 1013, 1015, 1019. In a rural district it is not clear whether 
it is intended that the e^enses shall be general or special, i.e., chargeable only to the 
contributory place comprising the town. See s. 308 of the P. H. A., 1936, ante, p. 654. 

(k) Eorinerly this obviously meant under the P. H. A., 1875, ante, p. 4331, and amending 
Acts. See the Short Titles Act, 1896 (18 Halsbuiy’s Statutes 1021). 

Words relating to Scotland and Ireland only are here omitted. 

♦ ♦ ♦ * ♦ ♦ 

PAKT III. 

Passenger and Emigrant Ships. 

* 9ie ♦ 

3. Emigrant Ships. 

Passage Brokers {a). 

Passage broker. 341 * — (1) Any person who sells or lets or agrees to sell or let, or is anywise 
concerned in the sale or letting of steerage passages (6) in any ship proceeding 
from the British Islands to any place out of Europe not within the Mediterra- 
nean Sea shall for the purposes of this Part of this Act be a passage broker. 

(2) The acts and defaults of any person acting under the authority, or as 
an agent, of a passage broker, shall for the purposes of this Act, be deemed to 
be also the acts and defaults of the passage broker. 
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(а) The sections under this heading take the place of ss. 66 — 69 (18 Halsbuiy’s Statutes Note to 

188, 189), inclusive, and 81 of the Passengers Act, 1855, now repe^ed by this Act. Section 341. 

By s. 23 of the Merchant Shipping Act, 1906 (op. cit, 452), the provisions of Part III. of 

the principal Act (i.e., this Act) relating to passage brokers shall apply to any person who 
at any place in the British Isles sells or lets or agrees to sell or let or is anywise concerned 
in the sale or letting of steerage passages from any place in Europe not within the 
Mediterranean Sea, 

(5) Defined by s. 268 (op, cit. 260). The selling or letting intended by this section is a 
selling or letting in a nam^ ship of a passage to commence at a definite time for a specified 
voyage, and therefore that a person who agrees to procure a passage for another, no ship 
or time being specified, has not acted as a passage broker {Morris v. Bowden, [1897] 1 Q. B. 

378 ,• 61 J. P. 246 ; 41 Digest 672, 5037), 

342. — (1) A person shall not act directly or indirectly as a passage broker 

unless be — bond and obtain 

{a) has entered, with two good and sufficient sureties approved by the 
emigration officer nearest to his place of business, into a joint and 
several bond {a) to the Crown, in the sum of one thousand pounds : 
and 

(б) holds a licence for the time being in force to act as passage broker. 

(2) The bond shall be renewed on each occasion of obtaining a licence, 
and shall not be liable to stamp duty ; it shall be executed in duplicate, and 
one part shall be deposited at the office of the Board of Trade, and the other 
part with the said emigration officer. 

(3) The emigration officer may, in lieu of two securities, accept the bond 
of any guarantee society approved by the Treasury. 

(4) There shall be exempted from this section — 

(а) the Board of Trade, and any person contracting with them or acting 

under their authorit}' ; and 

(б) any passage broker’s agent duly appointed under this Act (b), 

(5) If any person fails (c) to comply with any requirement of this section, 
he shall for each ofience be liable to a fine not exceeding fifty pounds (d), 

(a) The form of bond is prescribed by s. 360 and Sebedule XIV., post, pp. 4933, 4935. 

(6) A passage broker’s agent, in order to be duly appointed under this Act, mu^, under 
s. 345 (18 H^bury’s Statutes 290), hold an appointment in writing firom the passage 
broker, in the form required by the Act, and countersigned by the emigration officer at 
the port nearest to the place of business of the passage broker. 

(c) Includes refusal ; see s. 742, post, p. 4934. 

(d) This fine cannot be sued for and recovered by the licensing authority, but only by 
the persons authorised under s. 356, post, p. 4933. 

343, — (1) Application for a licence to act as passage broker shall be made to Granting 
the licensing authority for the place in which the applicant has his place of 
business. 

(2) The licensing authority, upon the applicant proving to their satisfaction 
that he — 

(a) has entered into and deposited one part of such bond as is required by 

this Act ; and 

(b) has given to the Board of Trade at least fourteen days’ clear notice (a) 

of his intention to apply for a licence, 

may grant the licence («), and shall forthwith send to the Board of Trade 
notice (a) of such grant. 

(3) The licensing authority sliall be — 

(a) in the administrative county of London the justices of the p^ce at 

petty sessions ; 

(b) elsewhere in England, the council of a county borough or county- 

district (6) : . . . 
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Note to (a) A form is prescribed by s. 360 and Scbedule XIV, pp. 4933, 4935. 

Section 343. {b) Under the repealed statutes it was the justices in petty sessions who were the 

licensing authority, but their powers were transferred to district councils by ss. 27 and 32 

of the L. G. A., 1894, ante, pp. 4911, 4912. 

The remainder of this section relates to Scotland and Ireland only, and is, therefore, 
omitted. 


JPorfelture of 
licence. 


Emigrant 

runner. 


344. — (1) A passage broker’s licence shall, unless forfeited, remain in force 
until the thirty-j&rst day of December in the year in which it is granted, and 
for thirty-one days afterwards. 

(2) Any Court (a), when convicting a passage broker of an offence under 
this Part of this Act or of any breach or non-performance of the requirements 
thereof, may order that his licence be forfeited and the same shall be forfeited 
accordingly. 

(3) The Court shall forthwith send to the Board of Trade a notice of any 
such order, 

(a) Defined by s. 742, post, p. 4934. 

345. [Passage broker’s agents,] 


346. [List oj agents and runners to be exhibited by brokers, and sent to emigra- 
tion officers.] 


Emigrant Runners (a). 


347. If any person other than a licensed passage broker or his bona fide 
salaried clerk, in or within five miles of the outer boundaries of any port (&), 
for hire or reward or the expectation thereof directly or indirectly conducts, 
solicits, influences, or recommends any intending emigrant (c) to or on 
behalf of any passage broker, or any owner charterer or master (6) of a 
ship, or any keeper of a lodging-house tavern or shop, or any money changer 
or other dealer or chapman, for any purpose connected with the prepara- 
tions or arrangements for a passage, or gives or pretends to give to any 
intending emigrant any information or assistance in any way relating to 
emigration, that person shall for the purposes of this Part of this Act be an 
emigrant runner. 

(а) The sections under this heading talse the place of ss. 75 — 79, inclusive, and 80 of 
the Passengers Act, 1865, now repealed by this Act. 

(б) Defined by s. 742, post, p. 4934. 

(c) This word is not defined by the Act, and so probably would include any person 
proposing to take a steerage passage on board an emigrant ship as defined by s. 268 (18 
Halsbury’s Statutes 260), 


Emigrant 348. — (1) The licensing authority (a) for passage brokers for the place in 

mimer’s licence. ^2iich a person wishes to act as an emigrant runner, and to carry on his 
business, may, upon his application and on the recommendation in writing 
of an emigration officer, or of the chief constable or other head officer of 
police in such place (but not otherwise), grant, if they think fit, to the applicant 
a licence to act as emigrant runner. 

(2) The emigrant runner shall, within forty-eight hours after his licence is 
granted, lodge the same with the nearest emigration officer, and that officer 
shall — 

(а) register the name and abode of the emigrant runner in a book to be 

kept for the purpose, and number each name in arithmetical order ; and 

(б) upon receipt of a fee, not exceeding seven shillings, supply to the 

emigrant runner a badge of such form and description as the Board 
'** of Trade approve, 

but iu case of a renewed licence, the officer need only note the renewal and 
its date in his registry book against the original entry of the emigrant runner’s 
name. 
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(3) An emigrant runner's licence sliali remain in force until the thirty-first Section 348. 

day of December in the year in which it is granted, unless sooner revoked by 

any justice for any offence against this Act or for any other nusconduct 
committed by the holder of such licence, or unless forfeited under the provi- 
sions hereinafter contained (&). 

(4) When an emigrant runner changes his abode, the emigration officer shall 
register the change in his registr}" book. 

(a) See s. 343, ante, p. 4931. 

(b) In s. 351 (18 Halsbury’s Statutes 291). These provisions, however, do not concern 
the licensing authority. 

349 . [Renewal o/iadge.] Penalties on 

nersons acting 

350 . — (1) A person shall not — without, licence 

(a) act as an emigrant runner without being duly licensed and registered ; or Sadp^not'^^^ 

(b) retain or use any emigrant runner's badge not issued to him in manner 

by this Act required ; or imiicens^ 

(c) counterfeit or forge any emigrant runner's badge ; or person. 

(d) employ as an emigrant runner any person not duly licensed and 

registered. 

(2) If any person acts in contravention of this section, he shall for each 
offence be liable to a fine not exceeding five pounds (a). 

(a) This fine cannot be sued for and recovered by the licensing authority, but only by 
the persons authorised under s. 356, infra. 

351 . IPemlties on emigrant runners for certain acts of misconduct,'] 

352 . [Emigrant runner's commission and fees,] 

^ ip. ili ^ ^ 

Legal Proceedings (o). 

356 . All fines and forfeitures under the provisions of this Part of the Act B.ecovery of 
(other than the provisions relating to passenger steamers only) shall be sued 
for by the following officers ; that is to say, 

(a) Any emigration officer ; 

(h) Any chief officer of customs ; and also 

(c) In the British Islands, any person authorised by the Board of Trade 
and any officer of customs authorised by the Commissioners of 
Customs. 

{a) The following section takes the place of s. 84 of the Passengers Act, 1855, now 
repealed by this Act, and is here inserted merely for the purpose of showing that the 
licensing authority cannot take proceedings for the recovery of fines. 

^ 4 : 4 : 

Supplemental. 

360 . — (1) The forms set out in the Fourteenth Schedule to this Act or Forms, 
forms as near thereto as circumstances ^dmit, shall be used in all cases to 
which such forms are applicable. 

iP ip ip * ^ 

Application of Part III, as regards Emigrant Ships [a), 

364 . The provisions of this Part of this Act respecting emigrant ships shall ^ 

apply to all voyages from the British Islands to any port out of Europe and 
not within the Mediterranean Sea. 

(a) The following sections are here inserted for the purpose of esqilaining the limits of 
application of the foregoing sections as to passage brokers and emigrant runners. 

P.H. — ^VOL. rv. 3 H 
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Section 365. 


Limited 
application of 
Part in. of Act 
to colonial 
voyages. 


Publication 
in London 
Gazette. 

66 & 57 Viet. 

c. 66. 


Definitions. 


The Merchant Shipping Act, 1894. 

365. — (1) This Part of this Act, so far as the same is applicable, shall apply 
to every ship carrying steerage passengers on a colonial voyage as defined [a) 
by this Part of this Act, provided that the enactments thereof relating 
to — 

(d) passage brokers ; 

(e) emigrant runners ; 

• • • • * * 

shall not apply. 

(a) By s. 270 (18 Halsbury’s Statutes 261), for the piu’poses of this Part of this Act, a 
colonial voyage means a voyage from any port in a British possession, other than British 
India and Hong Kong, to any port whatever, where the distance between such ports 
exceeds 400 nules, or the duration of the voyage, as determined under this Part of this 
Act, exceeds three days. 

^ ^ :jc 

PAET XIV. 

Supplemental. 

* :|c He * He * 

Transmission and Publication of Documents, 

740. Where a docninent is required by this Act to he published in the 
London Gazette (a), it shall be sufficient if notice thereof is published in 
accordance with the Eules Publication Act, 1893 (6). 

(а) See s. 214 (3), ante, p. 4929, as to publication of byelaws. 

(б) By s. 3 (3) of that Act (18 Halsbuiy’s Statutes 1018), where any statutory rules are 
required by any Act to be published or notified in the London Gazette a notice in the 
Gazette of the rules having been made, and of the place where copies of them can he 
purchased, shall be sufficient compliance with the said requirement. 

H: H: He H: H« 9^ 

Definitions and Provisions as to A^filiccdion of Act, 

742. In this Act, unless the context otherwise requires, the following 
expressions [a) have the meanings hereby assigned to them ; (that is to 

say,) 

“ Master ” includes every person (except a pilot) having command or 
charge of any ship ; 

“ Seaman ” includes every person (except masters, pilots and apprentices, 
duly indentured and registered) employed or engaged in any capacity on 
board any ship ; 

“ Court ’’ in relation to any proceeding includes any magistrate or justice 
having jurisdiction in the matter to which the proceeding relates ; 

• • • • • « 

“ Port ” includes place ; 

• • • » • « 

Any reference to failure to do any act or thing shall include a reference 
to refusal to do that act or thing. 

(a) Only those expressions axe here included which occur in the foregoing sections. 
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Section 745 . 


Repeal and Savings. 

745. {a) — (1) Tlie Acts ynenlioned in the Twenty-second Schedule to this Act Repeal. 
are hereby repealed to the exteyii specified in the third column of that schedule. 

Provided thai — 

{a) Any Order in Council, licence, certificate, byelaw, rule, or regula- 
tion made or granted under any enactment hereby repealed 
shall continue in force as if it had been made or granted under 
this Act ; 


(c) Any document referring to any Act or enactment hereby repealed 
shall be construed to refer to this Act, or to the corresponding 
enactment of this Act ; 


(2) The mention of particular matters in this section shall not be held to 
prejudice or affect the general application of section thirty-eight of the 
Interpretation Act, 1889, with regard to the effect of repeals. 52 & 53 Vicfc. 


(a) Italicised words repealed by S. L. R. A., 1908 (18 Halsbury’s 8tatiites 1175). 

746. . . . Savings. 

(2) Any local Act which repeals or affects any provisions of the Acts 
repealed by this Act shall have the same effect on the corresponding provisions 
of this Act as it had on the said provisions repealed by this Act. 


Short Title and Commencement. 

747. This Act may be cited as “ The Merchant Shipping Act, 1894.’’ Short title. 

748. [Oomynencement of January 1, 1896.] 


SCHEDULES. 


FOURTEENTH SCHEDULE. 

Forms under Part IIL (Passenger and Emigrant Ships.) 

Form IV. 

Form of Passage Broker's Bond. 

Know all men by these presents, that we, A . B . {insert names and surnames in jg, 342.1 
full, with occupation and address of eaeh of the parties}^ of , G, D., of, etc., 
and E. F.. of, etc., are held and firmly bound unto our Sovereign 
, by the grace of God of the United Kingdom of Great Britain and Ireland 
, defender of the faith, in the sum of one thousand pounds of good and 
lawful money of Great Britain, to be paid to our said Severe^, her [his] beirs 
and successors : to which payment well and truly to be made we bind our- 
selvefe and every of us, jointly and severally, and our heirs, executors, and 
administrators, and every of them, firmly by these presents. Sealed with our 
seals. Dated this day of , one thousand eight hundred and ; 
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[S. 343.} 


The Merchant Shipping Act, 1894. 

Whereas by Part III. of the Merchant Shipping Act, 1894, it is amongst other 
things enacted, that a person shall not, save as therein excepted, directly or in- 
directly act as a passage broker in respect of steerage passages from the" British 
Islands to any port out of Europe, and not within the Mediterranean Sea, unless 
such person has entered, with two good and sufficient sureties, to be approved by 
the emigration officer nearest to his place of business, into a joint and several bond 
to the Crown, in the sum of one thousand pounds ; and whereas the said C. D. and 
B, F. have been duly approved by the proper emigration officer as sureties for the 
said A. B, : 

Now the condition of this obligation is such, that if the above bounden A. B., 
and every agent whom he may employ in his business of a passage broker, shall well 
and truly observe and comply with all the requirements of the said Act, so far as 
the same relate to passage brokers, and further shall well and truty pay all fines 
and forfeitures, and also all sums of money, by way of subsistence money, or of 
return of passage money or compensation, to any steerage passenger, or on his 
account, together with aU costs which the above bounden A. B., or any of his agents 
as aforesaid, may at any time be adjudged to pay under or by virtue of the said Act, 
then and in such case this obligation to be void, otherwise to remain in full force. 

Signed, sealed, and delivered by the above bounden A. B., C. D., and B, F,, 
in the presence of [insert the names and addresses in full of the witnesses]. 

N.B. — This bond is to be executed in duplicate, in the presence of and to be 
attested by an emigration officer or his assistant, or an officer of Customs, or a 
magistrate, or a notary public. One part is to be deposited with the Board of 
Trade, and the other part with the emigration officer at the port nearest to the 
place of business of the broker. 

Each member of a fijm or partnership who acts as a passage broker must give a 
separate bond with two sureties. 

The bond is exempt from stamp duty, but must be renewed annually with the 
licence. 


Foem V. 


Form of Passage Beokee's Licence. 

A. B. [the names and surnames in full, with the address and trade or ocoapalion 
of the party applying for the licence, must he correctly inserted. If a member of a firm, 
the names and siirnames of all the members 7nust he given], of in the having 

shown to the satisfaction of the council of [or me (or us), the undersigned], 
that he hath given bond to the Crown, as required by the Merchant Shipping Act, 
1894,. and also given fourteen days’ previous notice to the Board of Trade of his 
intention to apply for a licence to carry on the business of a passage broker in respect 
of steerage passages from the British Islands to any port out of Europe, and not 
within the Mediterranean Sea, the said council [or I (or we), the undersigned], having 
had no sufficient cause shown and seeing no valid reason why the said A. B. should 
not receive such licence, do hereby license and authorise the said A. B. to carry on 
the business of a passage broker as aforesaid until the end of the present year, and 
thirty-one days afterwards, unless this licence shall be sooner determined by for- 
feiture for misconduct on the part of the said A. B. as provided in the Merchant 
Shaping Act, 1894. 

Given under the common seal of the said council [or my hand and seal (or our 
respective hands and seals)] this day of , 18 , at 

(L.S.) (Signature authenticating seaL) 

[Or Sienaturel (l.s ) /Sheriff, or sheriflf substitute, or justices of the peace, 
' ® ^ ^ \ as the case may he. 

Note. — ^E ach member of a firm or partnership who acts as a passage broker must 
have a separate licence. 
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Forsi VI. 

Form of iNoTiCE to be given to the Board of Trade by Licensing 
Authority granting a Licence. 

Gentlemen, — 

This is to give you notice, that the council of [or we {or I), the under- 
signed] did on the day of » 18 , license A. B., of [insert the narnes and 

surnames infuU, with the address and occupation of the party\ to carry on the business 
of a passage broker under the provisions of the Merchant Shipping Act, 1894 

j Clerk of the said council or sheriff or justices 
I of the peace, or as the case may he. 

Place 

Date 

To the Board of Trade, London. 


Sched. XIV. 


[S. 343.3 


Signatures 


Form VIL ts. 343.3 

Form of Notice to be given to the Board of Trade by an applicant for a 
Passage Broker's Licence. 

Gentlemen, — 

I, A, B, [the names and surname in full, with the address and trade or occupation 
of the party applying for a liceyice, must be here correctly inserted}, of , in , 

do hereby give you notice that it is my intention to apply, after the expiration of 
fourteen clear days from the date of putting this notice into the post, to the council 
for the city, or borough, or district of , or if in Scotland to the sheriff or 
sheriff substitute of 9 or if in Ireland, to the justices assembled in petty 

sessions to be held [the place or district in which the party giving the notice has his place 
of business, as the case may be\, for a licence to carry on the business of a passage 
broker under the Merchant Shipping Act, 1894 

Signature 

Date 

To the Board of Trade, London. 


F03ftM X. [S. 348 3 

Form of Emigra^tt Exjitneb's Aitnual Licence. 

A. B. [the names and surname in fuU, with the address of the party applying for 
the licence, must he here correctly inserted], of , in the , having made 
application in writing to the council of [or me, the sheriff, or us, the under- 
signed justices of the peace assembled in petty sessions, for the of ] 

to grant to Mm a licence to enable him to be registered as an emigrant runner in 
ana for [district, town, or place in which the emigrant runner is to carry on his business}, 
and the said [A, B.] having also been recommended as a proper person to receive 
such licence by an emigration officer, or by the cMef constable [or other head officer 
of police, as the case may he} of [the district, town, or place in which the said A, B. 
is to carry on his business] : the said council [or I, the sheriff, or we, the under-men- 
tioned justices], having no sufficient cause shown and seeing no valid reason why 
the said A, B, should not receive such licence, do hereby grant to him this licence 
for the purposes aforesaid, subject nevertheless to be revoked for misconduct on the 
part of the said A, B., as provided in the Merchant SMpping Act, 1894 

(Signatures, and authenticating seal) 


TWENTY-SECOND SCHEDULE {a), 

{a) This schedule of Acts repealed (itself repealed by the S. L. B. A,, 1908 (18 Halsbury’s 
Statutes 1175)) included two Acts germane to the provisions set out ia the test, viz., the 
Passengers Act, 1855, and the Merchant Shipping (Fishing Boats) Act, 1883. 
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Section 1. 


Fees for taxing 
costs in com- 
pensation 
inquiries and 
arbitrations. 

8(fc9Vict. c. 18. 


31 A:32 Viet, 
c. 119. 

82 & £3 Viet, 
c. 18. 


Short title. 


^ Amendment 
of 51 & 52 
Viet. c. 44, 
s. 1 1 , as to 


The Lands Clauses (Taxation of Costs) Act, 1895. 

THE LANDS CLAUSES (TAXATION OE COSTS) ACT, 1895. 

(58 & 69 ViCT. e. 11) (a). 

An Act to amend the La%o relating! to the Taxation of Costs under the Lands 
Glauses Acts, [14:tli May, 1895.] 

1 . — (1) Where under the Lands Clauses Consolidation Act, 1845, or any 
Act incorporating the same, any question of disputed compensation is deter- 
mined by the verdict of a jury, or by arbitration, the costs of and incidental 
to the inquiry or to the arbitration and award (as the case may be), shall, 
if either party so requires, be taxed and settled as between the parties by one 
of the masters of the Supreme Court (5), and such fees shall be taken in respect 
of the taxation as may be fixed in pursuance of the enactments relating to 
the fees to be taken in the o£S.ces of those masters ; and all those enactments 
(including the enactments relating to the taking of fees by means of stamps) 
shall extend to the fees in respect of such taxation (c). 

(2) Section forty-five of the Regulation of Railways Act, 1868 {d), and section 
one of the Lands Clauses Consolidation Act, 1869 (e), are hereby repealed. 

(a) See the Lands Clauses Consolidation Act, 1845, ante, p. 4104, and the Acts and enact- 
ments referred to in note (a) on that page. Italicised words in s. 1 (2) are repealed by 
S. L. R. A., 1908 (18 Halsbury’s Statutes 1175). 

(b) See Lands Clauses Consolidation Act, 1845, s. 52, ante, p. 4121, which is thus 
extended to costs of arbitration. The decision of the master cannot be reviewed (Sand- 
bach Gharliy Trustees v. North Staffordshire Rail. Go. (1877), 3 Q. B. D. 1) (and see Re 
Cannings, Ltd. and Middlesex G. G., [1907] 1 K. B. 61 ; 71 J. P. 46 ; Digest, Practice 947, 
4871), nor can it be removed by certiorari (R. v. Qoff, [1905] 2 I. R. 121 ; 11 Digest 201, w). 
But when the successful party has to pay the arbitrators and umpire excessive fees in 
order to obtain delivery of the award, he may recover back from them by action such 
sum as the Court thinks improperly charged, and in such action the certificate of the 
Taxing Master under this section is primd facie evidence of the unreasonableness of the 
fees {Llandrindod Wells Water Go. v. Hawksley (1904), 68 J. P. 242 ; 11 Digest 202, 81Z). 

(c) See s. 213 of the Supreme Court of Judicature (CJonsolidation) Act, 1925 (4 Halsbuiy’s 
Statutes 194), and Treasury Order, dated 14th July, 1884, made thereunder as to fees to 
be taJsen by stamps. 

(d) This enactment related to the fees payable to the masters for determining questions 
of disputed compensation under the provisions of the Lands Clauses Consolidation Act, 
1845, ante, p. 4104, or of any Act incorporating, altermg, or amending the same. 

(e) This enactment corresponded to the first part of sub-s. (1) so far as it relates to the 
taxation of costs of arbitration. 

2 . This Act may be cited as “ The Lands Clauses (Taxation of Costs) Act, 
1895.” 


THE LOCAL GOVEENMENT (DETEEMINATION OF 
DIFFEKENCES) ACT, 1896. 

(59 & 60 VioT. 0 . 9.) 

An Act tq amend certain Provisions of the Local Government Act, 1888, 
with respect, to the Determination of Differences hy the Local Govern- 
ment Board. [21st May 1896.] 

1 . The Local Government Act, 1888, shall have effect, as if in sub- 
sections three and four of section eleven (a) of that Act for the words 
“ be determined by arbitration of the Local Government Board,” and in 
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sub-section nine of the same section for the words “ be referred to the Seetion 1. 
arbitration of the Local Government Board,” were substituted the words 
'■ be determined by the Local Government Board either as arbitrators tion of 
or otherwise at the option of the Board,” and as if in section sixty-three differences, 
of that Act for the words “ are required in pursuance of this Act to 
decide,” were inserted the words determine as arbitrators.” 

The powers conferred upon the L. Gr. B. by this Act and by s. 11 of the L. G. A., 

1888, ante, p. 4726, are now vested in the -Minister of Transport in pursuance of the 
IVIinistry of Transport Act, 1919, fost, p. 5195, which vested in that Minister with a 
certain reservation all powers and duties of any government department in relation 
{inter alia) to roads, bridges and ferries, and vehicles and traffic thereon. 

(a) S. 11 of the L. G. A., 1888, is set out at, ante, p. 4786. Sub-ss. (3) and (4) have 
been repealed by the L. G. A., 1929, Vol. V. and 10 Halsbury’s Statutes 883, but 
sub-s. (9) is still operative as regards disputes as to whether a road has been put in 
proper condition before becoming a ‘‘county road.” By that section, certain 
differences arising thereunder between a county council and a district couneQ with 
reference to the maintenance, etc., of main roads and other matters connected with 
highway administration, might be referred to and determined by arbitration of the 
L. G. B. It was held in Be Kent 0. 0. and 8andgate L. B., [1895] 2 Q. B. 43 ; 

59 J. P. 456 ; 2 Digest 457, 1045, that the Board should, when a difference under 
the section was referred to their arbitration, have proceeded to appoint an arbitrator 
in accordance vith the provisions of s. 63 of the Act. The effect of the amendments 
hereby made in s. 11 is that the central department may decide any such dispute, 
either as arbitrators or otherwise at their option. It vdll only be where it deter- 
mines a dispute as arbitrators that it will be required to appoint an arbitrator under 
s. 63, ante, p. 4754. See further the notes to s. 11 (9), p. 4732, ante. The validation 
of previous orders on this subject was provided for by s. 2, infra. 

By the London G. A., 1899, s. 7 (1) (11 BEaJsbuiy’s Statutes 1229) (now repealed), 
where any duty was transferred from the London County Council to a borough council 
by or under the Act, the county council was to contribute to the borough council 
such amount (if any) as might be fiboaUy determined by the L. G. B. (now M. of H.). 

By s. 28 (3) (op. cit, 1239), when the L. G. B. (now the Ministry of Health) are 
authorised by the Act to determine any matter, they may determine it as arbitrators 
or otherwise. An application was made by several metropolitan borough councils 
to the L. G. B. to determine the amount to be contributed by the county council in 
respect of the maintenance of main roads which was transferred to the borough 
councils by s. 6 (1) of the Act (op. cit, 1228). The Board came to the conclusion that 
on equitable grounds no contribution should be made, and they therefore decided 
“ otherwise than as arbitrators ” that none should be made. On an application for 
a mandamus directing -the Board to hear and determine the application according to 
law, the court declined to interfere {B, v. L, G. B,, Ex parte Hackney Borough GmncH 
(1908), 72 J. P. 211 ; 16 Digest 309, 1212), 

2. [Validatimi oj past orders.] 

Eepealed as spent by the S. L. R. A., 1908 (18 Halisbury’s Statutes 1175). 

3. This Act may be cited as the Lo<^ Government (Determination Short title, 
of Differences) Act, 1896. 
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The Public Works Loans Act, 1896 . 


Section 2. 


Addition to 
purposes for 
whicli Public 
Worics Loan 
OoDamissiouers 
may lend. 

38 & 39 Viet, 
c, 89. 


55 & 5ft Viet, 
c. 61, s. 2. 


Short title. 


Joint com- 
mittees for 
Burial Acts, 


THE PUBLIC WOEKS liOANS ACT, 1896. 

(59 & 60 ViCT. c. 42) (a). 

An Act to grant morbeys for the purpose of certain Local Loans, and for other 
purposes relating to Local Loans, [14th August, 1896.] 

2 . There shall be added to the works for the purpose of which the Public 
Works Loan Commissioners may lend in G-reat Britain under the Public 
Works Loans Act, 1875, the following works, namely, — 

Any work for which the council of a county, borough, district, or parish 
are authorised to borrow ; 

The construction or improvement of any canal ; 

Provided that where the repayment of a loan for the construction or improve- 
ment of a canal is collaterally secured to the satisfaction of the Public Works 
Loan Commissiouers, the rate of interest on the loan may be three and a 
quarter per cent, per annum instead of the rate of four per cent, per annum 
authorised by the Public Works Loans Act, 1892. 

{a) This Act, so far as material, extends the Public Works Loans Act, 1875, and First 
Schedule, arUe, pp. 4544, 4560. 

« ^ ^ afe He 

6 . This Act may be cited as ‘‘ The Public Works Loans Act, 1896.” 

$ He * * s*: H: 


THE LOCAL GOVERNMENT (JOINT COMMITTEES) 

ACT, 1897. 

(60 & 61 ViCT. c. 40.) 

An Act to amend the Local Government Act, 1894, with regard to Join 
Committees for the purposes of the Burial Acts. 

[6th August 1897.] 

L — (1) Where a joint committee is appointed under section fifty-three 
of the Local Government Act, 1894 (a), for the purposes of the Burial 
Acts, 1852 to 1885— 

(a) Any expenses incurred in carrying out those purposes shall 

be defrayed, any money borrowed for those purposes shall be 
borrowed, and any receipts arising from those purposes shall 
be divided, by the councils appointing the committee in such 
proportion as they may agree upon, or, as in default of agree- 
ment, may be determined by the county council, or, if one of 
the councils so appointing is the council of a county borough, 
by the Local Government Board (b) ; 

(b) The consent of the Local Government Board shall be required 

to the borrowing by any council of any money required to 
be borrowed for those purposes, but that consent shall be con- 
clusive as to the power of the council to borrow, and no other 
consent shall be required either under the said Burial Acts, or 
the Local Government Act, 1894, or any other Act (c) ; 
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(c) Part IV, of ilie First Schedule to the Local Government Act, 1894, Section 1* 
shall aj)ply to the proceedings of the committee (d), 

(2) If any difference arises as to the constitution of any such com- 
mittee it may be determined by order of the Local Government Board. 

(3) Por the purposes of this section references to a council shall, 
in the case of a parish not having a parish council, include the parish 
meeting, and the parish meeting shall have the same power of borrowing 
for the purposes of the Burial Acts as a parish council would have (e). 

(a) See notes to this section, p. 4913, Doubts had arisen as to the applicability 

of s. 57 of the Act of 1894 (10 Ealsbury’s Statutes 813) to joint committees appointed 
under s. 53, ante, p. 4913, and this Act removes dif&ciities as regards such joint 
committees when appointed for the purposes of the Burial Acts. But with regard 
to other jomt committees (probably very few in number), those difficulties remain 
and can only be avoided by an alteration of areas. 

(b) The determination of the county council or of the L. G. B. (now the Mnister 
of Health), as the case may be, appears to be final. Expenses incurred in providing 
and laying out a burial ground for a parish and building the necessary chapels must 
not exceed the amount authorised by the parish meeting. See the Burial Act, 1852, 
s. 19 (2 Halsbury’s Statutes 195), as amended by the L. G. A., 1894, s. 7 (3), ante, 
p. 4895. As explained in the note under s. 63 (2), ante, p. 4913, it would seem that 
this consent must still be obtained from the parish meeting of a parish appointing a 
joint committee imder s. 53, ante, p. 4913, and that in the case of an urban district 
the consent of the vestry is required. 

(c) Though the consent of the L. G. B. (now M. of H.) is sufficient to authorise the 
borrowing (thus dispensing with the necessity for such consents as those of the 
Treasury under s. 20 of the Burial Act, 1852 {op, cit, 196), or s. 1 of the Burial Act, 

1862 {op. cit. 240), or of the county council under s. 12 of the L. G. A., 1894 (10 Hals- 
bury’s Statutes 784)), it would seem that consent by a vestry or parish meeting, as 
the case may be, is stDl required to the expenditure. See preceding note. 

{d) This paragraph was repealed by the L. G. A., 1933, s. 307, Sohed. XI., Pt. lY., 
a7ife, pp. 1194, 1287. 

(e) See ss. 195, 196 of the L. G. A., 1933, a^ite, pp. 1023, 1031. 

2. This Act shall be construed as one with the Local Government Act, short title. 
1894, and may be cited as the Local Government (Joint Committees) 

Act, 1897. 


THE DISTRICT COUNCILS (WATER SUPPLY FACILITIES) 

ACT, 1897. 

(60 & 61 ViCT. c. 44) (a). 

A n Act for giving Facilities for a Pure Water Supply in Rural Districts. 

[6th August, 1897.] 

1 . Where any person who is a landowner within the meaning of the Lands may be 
Improvement of Land Act, 1864 ip) (in this Act referred to as the principal 
Act), contributes any money towards the expenses incurred by a district 
council for the purpose of supplying water to any lands of such landowner, 
whether together with other lands or not, the amount so contributed may, 
with the sanction of the Board of Agriculture (c) given under this Act, be 
charged on the land of the landowner so supplied with water La the same 
manner (d), as nearly as may be, and with the like effect as ia the case of a 
charge under the principal Act. ^ 

(a) As to this Act and its bearing on the law of public health, see s. 116 of tihe P. H. A., 

1936, and notes thereon at p. 366, ante. See also the Limited Owners’ Reservoirs and 
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Note to 
Section 1. 


Ohaige to be 
in favour of 
district council.' 


Time limit for 
charge. 


Sanctionii^ of 
charge by Board 
of A^cul- 
ture (a). 


Disteict Councils (Watee Supply Facilities) Act, 1897 . 

Water Supply Further Facilities Act, 1877, amte, p. 4598, and the Improvement of Land 
Act, 1899, s. 1 (3) (10 Halsbury’s Statutes 166), as amended by Improvement of Land 
Act (1899) Amendment Act, 1925 (op, cit, 168). 

(6) By s. 8 of that Act (op. ciL 128), “ the word ‘ landovuier ’ shall mean ... as to 
lands in England, the person who shall be in the actual possession or receipt of the rents 
dr profits of any land, whether of freehold, copyhold, customary, or other tenure, except 
where such person shall be a tenant for life or lives holding under a lease for life or lives 
not renewable, or shall be a tenant for years holding under a lease or an agreement for a 
lease for a term of years not renewable, whereof less than twenty-five years shall be un- 
expired at the time of making any application to the Minister of Agriculture and Fisheries, 
without regard to the real -amount of the interest of any person so excepted ; and in the 
case where the person in the actual possession or receipt of the rents or profits of any land 
shall fall within the above exceptions, then the person who for the time being shall be in 
the actual receipt of the rent payable by the person so excepted, unless he shall also fall 
within the above exceptions, shall, jointly with the person who shall be Hahle to the pay- 
ment thereof, be deemed for the purposes of this Act to be the owner of such lands ; 

. . . and as to lands in any part of the United Kingdom, the word ‘ landowner ’ shall 
include a corporation, and also such persons as are empowered by the 23rd section hereof.” 
This reference seems to be an obvious mistake for the 24th section {op. cit. 133), whereby 
it is provided that all husbands, guardians, committees, feoffees, trustees, executors, and 
admmistratora, shall respectively have the same rights and powers of making applications 
and signifying dissents and taking other proceedings under this Act as their respective 
■wives, infants, lunatics and idiots, would have had if free from disability, or as such feoffees, 
tnistess, executors or administrators respectively would have had if the estates or interests 
of which they shall be such feoffees or trustees, or which shall be vested in them as such 
executors or administrators, had been vested in them in their own right ; but no guardian, 
committee, feoffee, trustee, executor or administrator, shall be in an^^^se compelled or 
obliged to signify a dissent from any application under this Act, or be in anywise respon- 
sible for the consequences of such application, or of any charge made in pursuance thereof. 

(c) Now the Minister of Agriculture and Fisheries ( M i ni stry of Agriculture and Fisheries 
Act, 1919 ; 3 Ealshury’s Statutes 451). 

(A) But see s. 5, infra. 

2 . Where the landowner and the district council agree that the contribution 
shall be payable by half-yearly instalments, the charge imder this Act may be 
granted in favour of the district council, to secure the payment to them ot 
such contribution (a), and the sums payable in respect of the charge shall be 
in addition to any sums which may be payable for the water supply by way 
of water rate or water rent. 

(a) By s. 63 of the Improvement of Land Act, 1864, every rent-charge on land by virtue 
of this Act may be recovered by the person or company for the time being entitled to the 
same as to lands in England by the same means, and with the like powers and in lie 
manner in all respects as a rent-charge in lieu of tithes would be recoverable if charged on 
the same land under the Tithe Act, 1836 (19 Halsbury’s Statutes 447), and the several 
Acts passed for amending the same, and as if such rent-charge, by -virtue of this Act, were 
a rent-charge iu lieu of tithes made payable to such person or company under the said 
Acts respectively. 

By s. 81 of the Tithe Act, 1836 {op. cit. 477), a rent-charge in lieu of tithes is recoverable 
by distress and by s. 82 {op. cit.), in default of distress by delivery of the land charged in 
satisfaction. 

A charge in favour of the district council must be registered as a local land charge imder 
s. 15 of the Land Charges Act, 1926 ; Vol. V. and 1 Halsbury’s Statutes, 538. 

3 . A charge under this Act shall not be made for any term exceeding 
twenty-five years. 

4 . When the supply of water to the lands of the landowner will be beneficial 
to persons residing or engaged in labour on such lands, the Board (a) may, 
if they think fit, sanction the charge, although it may not be shown that the 
supply of water will effect a direct yearly increase in the value of the lands or 
be productive of a yearly revenue to the owner of the lands exceeding the 
yearly amount proposed to be charged thereon (b). 

{a) See note (c) to s. 1, supra. 

{b) Of. the last clause of limited Owners Reservoirs and Water Supply Further Facilities 
Act, 1877, s. 5, ante, p. 4599. This section alters the application of Improvement of Land 
Act, 1864, s. 25 (10 Halsbury’s Statutes 133), to the oases coming ■within its purview. 
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5. Wliere the annual sum to be made payable under a charge proposed to Section 5. 

be granted by virtue of this Act in respect of the supply of water to any house 

or houses does not exceed the amount payable at the date of the charge for 

such water supply by way of water rate or water rent, the Board of Agricul- tareS°*^” 
ture {a) may execute the charge upon such information as they think fit to 
require, and in such case the requirements of the principal Act (h) with 
respect to matters and proceedings previous to the execution of a charge shall 
not apply. 

(a) See note (c) to s. 1, supra. 

(b) See ImproTement of the Land Act, 1864, ss. 11 — 24 (10 Halabury’s Statutes 130 — 133) 
inclusive, noting that ss. 17 and 18 have been repealed by the Settled Land Act, 1882 
{op. cit. 164), and s. 21 extended by the Improvement of Lands (Ecclesiastical Benefices) 

Act, 1884 (6 Halshury’s Statntes 900). 

6 . This Act shall not extend to Scotland or Ireland. Extent of Act. 

7 . This Act may be cited as “ The District Councils (Water Supply Faciii- Short title, 
ties) Act, 1897,” and shall be read with the Improvement of Land Act, 1864. 


THE PUBLIC WORKS LOANS ACT, 1897. 

(60 & 61 Yict. c. 51) {a). 

An Act to grant Moneys for the purpose of certain Local Loans^ and to a^nend the 
Law respecting the Local Loans Fund and Loans made thereout^ and for 
other purposes relating to Local Loans. [6th August, 1897.] 

Amendment oe Acts. 

1 . The rates of interest at which loans may be made out of the Local Loans Eedaction of 
Fund on the security of local rates may be fixed by the Treasury, from time St^i(S 
to time, having regard to the duration of the loans, and shall be such rates not 
less than two and three quarters per cent, per annum as in the opinion of the local rates. 
Treasury are sufficient to enable such loans to be made without loss to the 
Local Loans Fund (6). 

(a) See the Public Works Loans Act, 1876, ante, p. 4544. 

{b) This provision supersedes the provisions of s. 243 of the P. H. A., 1876, ante, p. 4479, 
repealed by s. 12 (4), and the Second Schedule of this Act. Beferenoe must be made to 
two later enactments, viz., By s. 4 of the Public Works Loans Act, 1917 (12 Halsbury’s 
Statntes 304), it is enacted as follows : “ Notwithstanding anything in any other Act the 
provisions of s. 1 of the Public Works Loans Act, 1897 (which relates to the rates of interest 
on future local loans on the security of local rates) shall apply to a loan made out of the 
local loans fund otherwise than on Qie security of local rates as they apply to a loan made 
out of that fund on such security, and where under any special Act any loan made out of 
the said fund is repayable by means of an annuity or rent-cha^e payable for any period 
the amount of the periodical payment on account of the annuity or rent-charge, and the 
redemption value of the loan, shall in the case of a loan made after the commencement 
of this Act be calculated by reference to the rate of interest payable in respect of the loan 
as fixed by the Treasury under the said section as amended by this section.” 

And by s. 4 of the I^bhc Works Loans Act, 1918 (op. cit. 306), it is enacted as follows : 

“ For the purpose of removing doubts it is hereby declared that the power of the Treasury 
under s. 1 of the Pnhho Works Loans Act, 1897, as amended by s. 4 of the Public Works 
Loans Act, 1917, to fix rates of interest on loans made out of the local loans fond otherwise 
than on the security of local rates includes (subject always to the provisions of the said 
sections) a power to fix rates of interest difieriug from the rates fixed for loans made out 
of that fund on the seoniity of local rates, and a power to fix different rates of interest in 
respect of different loans, and that in fixing the rate of interest the Treaflury may take into 
account the nature and value of the security for the loan.” See the latest scale prescribed 
by the Treasury (May 9th, 1939), at ante, p. 3211. 

J|e * ^ sit 


4c 
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The Locomotives Act, 1898. 


Section 3. 3. (a) The limit imposed hy section three of the Public Works Loans Act, 

1879, on the amount which can he advanced hy the Public Works Loan Com- 
missioners under any one Ad in any one year to one borrower shall he 
repealed. 


Abolition ol 
maximum of 
loan. 

42 & 43 Viet, 
c. 77. 


(a) Sections 3, 12 (4), and Schedule II. are repealed by the S. L. R. A., 1908 (18 Hals- 
bury’s Statutes 1175). They repealed two provisions germane to the matter in the text, 
viz., s. 3 of the Public Works Loans Act, 1879, and s. 243 of the P. H. A., 1876, from “ at 
the rate of three and a half ” down to “ loss to the Exchequer.” 

^ 4c s!c 


Definitions, 
repeal, con- 
struction, and 
short title. 


38 & 39 Viet, 
c 89. 


Miscellaneous. 

12. — (1) The expression “ local rate ” means any rate levied or assessed 
the proceeds of which are applicable to public local purposes, and which is 
levied on the basis of a valuation of property, and includes any sum which, 
though obtained in the first instance by a precept, certifilcate, or other instru- 
ment requiring payment from some authority or officer, is or can be ultimately 
raised out of a rate as before defibned. 

(2) The expression “ security of a local rate ’’ includes a security guaranteed 
by any such local rate. 

(3) This Act shall be deemed to be a special Act within the meaning of the 
Public Works Loans Act, 1875. 

(4) [Repeal of Ads in Second Schedule (a). 

(5) This Act may be cited as The Public Works Loans Act, 1897.” 

(fl) See note (a) to s. 3, supra. 


THE LOCOMOTIVES ACT, 1898. 

(61 & 62 ViCT. c. 29.) 

An Ad to amend the Law with resped to the use of Locomotives on Highways, 
and with resped to Extraordinary Traffic. [2nd August 1898.] 

This Act was originally inserted here as amending the Highways and Locomotives 
(Amendment) Act, 1878, ante, p. 4602. See also the Locomotives on Highways Act, 1896 
(19 HaJsbury’s Statutes 64). The whole of the sections of the Act have now been repealed, 
hut ss. 7, 8, 14, 15, 17, 19 and 20, post, only from the date to be fixed for the coming into 
operation of s. 25 of the Road Traffic Act, 1930 (23 Halsbury’s Statutes 629), which itself 
has been repealed and replaced by s. 30 of the Jtoad and Rail Traffic Act, 1933 (26 Hals- 
huiy’s Statutes 870) (see ss. 122, 123 (2), Sched. V., of the Act of 1930 (23 Halsbury’s 
Statutes 687, 688, 696) and s. 48, Sched. HE. of the Act of 1933 (26 Halsbury’s Statutes 
912, 916)). Since, at the date of writing, no date has yet been fixed for the coming into 
operation of the new section, the seven sections above specified of this Act are still in force 
and are set out accordingly. 

4e 4: 4: 4< 

Appeal against 7- — (1) Wkere the owner of a locomotive is aggrieved by any restriction 

pSng over^° prohibition placed, either before or after the passing of this Act, on the 

bridges. passing of locomotives over any bridge [a), either under section six of the 

24^&25 vict. Locomotive Act, 1861 (6), or under any byelaw made under this Act, or any 

enactment repealed by this Act, that owner may appeal to the [Minister of 
Transport] (c), and that [Minister], [if] he consider that the bridge is sufficient 
to hear the we^ht of locomotives, and that there is no other reasonable 
cause for imposing the restriction or prohibition, may order the restriction 
or prohibition to be removed, or, if [he] consider that it may reasonably 
be varied in any respect, to be varied. 
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(2) The authority by whom a restriction or prohibition has been imposed Section 7. 

shall comply within a time to be specified in the order with any order of 

the [Minister of Transport] (c) made under this section, 

(3) The [hlinister of Transport] (c) may determine any appeal under this 
section either as arbitrator or otherwise at [Ms] option, and, where [he] 
determine[s] any such appeal as arbitrators, section sixty-three of the Local & 52 Tict. 
Government Act, 1888, as amended by the Local Government (Determination 59 &*60 vict. 
of Difierences) Act, 1896 (d), shall apply for the purpose. 

(4) An order of the [Minister of Transport] (c) under this section with 
regard to any bridge shall not prevent the imposition of any restriction or 
prohibition with regard to the bridge at a future time, if the authority 
having power to impose the restriction or prohibition consider that it is 
necessary to do so, having regard to any change in the circumstances of 
the bridge or the traffic, but the imposition of any such restriction or pro- 
hibition shall be subject to appeal under this section. 

(5) The [Minister of Transport] (c) may refuse to consider any appeal 
under this section with regard to any bridge if the question raised by the 
appeal has been already considered by [Mm] either on the confirmation of 
a byelaw or under a former appeal, 

(6) In the case of any bridge ‘which a railway company is liable to repair^ the 
Board of Trade (c) shall he substituted for the Local Government Board (c), arid 
this section shall be read and construed accordi^igly, 

(a) The Menai Bridge was excepted by s. 16 (19 Halsbury’s Statutes 73) (now repealed)* 

As to light locomotives on the Menai Bridge, see the light Looomotives (Menai Bridge) 

Order, 1897 (Stat. R. & O., 1897, p. 452). The Act does not expressly apply to a “ culvert,” 
though it is sometimes difficult to distinguish between a bridge and a culvert. 

(b) Section 6 of the Locomotive Act, 1861 (19 HaJsbury’s Statutes 56) (to which the 
same remarks as those in the headnote to this Act apply), prohibits the owner or driver 
of a locomotive firom driving it over a suspension bridge, or over any bridge on which a 
conspicuous notice has been placed by the authority of the surveyor or persons liable to 
the repair of the bridge, that the bridge is insufficient to carry weights beyond the ordinary 
traffic of the district, without previously obtaining the consent of the surveyor of the road, 
or the bridgemaster in charge of the bridge, or of the persons liable to the repair of the 
bridge. As to the extent of the liability of a canal company at the present day in respect 
to a bridge built many years ago, see Sharpness New Locks and GUmcester and Birmingham 
Navigation Go, v. AU.-Qm,, [1915] A. G. 654 ; 79 J. P. 305 ; 26 Digest 681, 2716 ; and 
as to a railway company, see Att,-Gen. v. <?. N. Bail, Go,, [1916] 2 A. 0. 356 ; 80 J. P. 

337 ; 26 Dig^ 582, 2719 ; Lloyd v. Boss, [1913] 2 K, B. 332 ; 77 J. P. 341 ,* and as to 
a liability to maintain under a local Act, see Manchester Corporation v. Avdenshaw U, L, G,, 

[1928] Oh. 763 ; 92 J. P. 163 ; Digest Supp. See also the Bridges Act, 1929, post, 

(c) The LocM Government Board was superseded by the Minister of Health, but the 
powers of that Minister in relation to bridges have now passed to the Minister of Transport 
(Ministry of Transport Act, 1919, and the Orders in Council made thereunder). See now 
also the right of appeal as to bridges given by s. 11 of the Minislyy of Transport; Act, 1915, 
post, p. 5204. The powers of the Board of Trade in relation to bribes have also now passed 
to the Minister of Transport (Ministry of Transport Act, 1919, and the Orders in Council 
made thereunder). 

(d) Ante, pp. 4754, 4938. 

8. No locomotive shall be taken across any bridge so as to meet or pass Locomotives 
any other locomotive upon such bridge, and any person who acts in con- 
travention of this section shall he subject, on summary conviction, to a 
penalty not exceeding five pounds for eveiy offence, 

4c ♦ « * * ♦ 


14 . For the purposes of this Act the council of a county or borough may Action of 

act through their surveyor or other authorized officer. county coundis 

15 . — (1) The [Minister of Transport] (ct) may direct any inquiries to be inauiries by 
held by [his] inspectors wMch [he] may deem necessary in regard to the 

exercise of any of [his] powers under tha Act, and the [Minister] and [Ms] Tran^pwfeH«>* 
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Section 15. inspectors shall for the purposes of any such inquiry have the same powers 

as they respectively have for the purpose of an inquiry under the Public 

Health Act, 1875 (h). 

(2) The expenses incurred by the [Minister of Transport] (a) in respect of 
inquiries under this Act shall be paid by such authorities and personSj and 
out of such funds and rates as the [Minister] may by order direct, and the 
[Minister] may certify the amount of the expenses so incurred, and any sum 
so certified and directed by the [Minister] to be paid by any authority or 
person shall be a debt from that authority or person to the Crown (c). 

(3) Such expenses may include the salary of any inspector or officer of 
the [Ministry] engaged in the inquiry, not exceeding three guineas a day. 

{a) See note (c) to s. 7, ante, p. 4946. 

(b) I.e., under s. 296 of that Act (13 Halsbury’s Statutes 749). But since that section 
is repealed and replaced by s. 290 of the L. G. A., 1933, ante, p. 1170, the reference is now 
to the latter section (see notes, ante, pp. 724, 1195). 

(c) Compare s. 290 (4) of the L. G. A., 1933, ante, p. 1173. 

:3c 4* * * * 


Interpretation 17. — (1) In this Act, Unless the context otherwise requires, — 

aat saving. expression ^‘county” means an administrative county, and includes 

a county borough ; 

The expressions “ council of a county ’’ and county council ” include the 
council of a county borough ; 

In the case of a county borough the expression “ chairman ” includes the 
mayor, and the expression “ county fund ” includes borough fund ; 

The expression ‘‘ locomotive ” means a locomotive propelled by steam ox 
other than animal power (a ) ; 

The expression ‘‘ waggon includes any truck, cart, carriage, or other 
vehicle (6) ; 

The expression agricultural locomotive ’’ (c) indudes — 

(a) any locomotive used solely for thresJmigi ploughing, or any other 

agricuUural purpose ; and 

(b) any locomotive, the property of one or more owners or occupiers of 

agricultural land employed solely for the purposes of their farms, and 

not let out on hire. 

(2) Nothing in this Act shall aft'ect light locomotives withii the meaning 
69 (fe 60 Viet. Locomotives of Highways Act, 1896 (d). 

c. 36. ( 3 ) The mayor, aldermen, and commons of the city of London shall have 

the same powers with regard to the licensing and registration of locomotives 
in the city of London as the council of a county have in their county, and 
shall apply as part of their income any fees or other money received in 
connection with such powers, 

{a) A steam roller is a locomotive within this definition {Waters v. Eddison Steam 
Bolling Co., [1914] 3 K. B. 818 ; 78 J. P. 327 ; 42 Digest 866, 170). 

(b) A threshing machine and a straw-pressing machine were held to be waggons in 
Smith db Sons v. Piohering, [1915] 1 K, B. 326 ; 79 J. P. 118 ; 42 Digest 863, 752. 

(c) This definition was repealed by s. 20 (3) and Third Schedule to the Roads Act, 
1920, Vol. V., ;post. This repeal was consequent on the repeal of s. 9. 

(d) This means that nothing in this Act is to affect light locomotives as distinguished 
from other vehicles, hut it does not mean that light locomotives as far as they have 
characteristics in common with other vehicles (one of which is that they may cause extra- 
ordinary traffic) are not to be dealt with by tbe new procedure under s. 12 (1) (19 Halsbnry’s 
Statutes 72), B. v. Judge James and Midland Rail. Go., Ex parte Bath R. D. C., [1908] 
1 K. B. 958 ; sub nom. R. v, Bath County Court Judge and Midland Rail. Co., 72 J. P. 
67 ; 26 Digest 474, 186^. And see Emm v. NicMl, [1909] 1 K. B. 778 ; 73 J, P. 154. 

* * He He !|e 


Short title. 

Anulication o£ 
■Act. 


19, This Act may be cited as “ The Locomotives Act, 1898.’* 

20. This Act shall not apply to Scotland or Ireland. ^ 
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Section 1. 


THE EIVERS POLLUTION PREVENTION (BORDER 
COUNCILS) ACT, 1898. 

(6I0& 62 ViCT. c. 34.) 

An Act to enable the Comity Councils on either side of the Border to act together 
for the Prevention of the Pollution of Rivers. [2nd August 1898.] 

See the Rivers Pollution Prevention Acts, 1876 and 1893, ante, pp. 4581, 4872, 

1. Where a river or tributary thereof is situate partly in England and Provision for 
partly in Scotland (a), the Local Government Board (b) for England and the 39 ^& 
Secretary for Scotland, by Provisional Order made on the application of the 
council of any of the counties concerned, may together constitute a joint 
committee or other body representing all or any of the counties through or 

by which such river or any specified portion or tributary thereof passes, and 
may confer on such committee or body all of the powers of a sanitary authority 
under the Rivers Pollution Prevention Act, 1876, or such of them as may be so 4o Vict, 
specified in the order ; and the order may contain such provisions respecting 
the constitution and proceedings of the said co m mittee or body as may seem 
proper, and may provide for the payment of the expenses of such committee 
or body by the counties represented by it, and for the audit of the accounts 
of such committee or body and their officers. 

(a) As to rivers wholly in England, see L. G. A., 1888, s. 14 (2), ante, p. 4737. 

(b) The L. G. B. has now been superseded by the Minister of Health (Ministry of Health 
Act, 1919, post, p. 5189). 

2. Section two hundred and ninety-seven of the Public Health Act, 1875 (a) 

(which relates to the making of Provisional Orders by the Local Government c. 55, s. 297. * 
Board), shall apply for the purposes of this Act as if the same was herein 
re-enacted, and in terms made applicable thereto, but with the substitution 
for the words “ Local Government Board ” of the words Local Government 
Board (6) for England and Secretary for Scotland.*’ 

(a) Ante, p. 4507. 

(b) Now Minister of Health. 

3. In this Act the term “ county ” means, as regards England, an adminis- luterpretadon 
trative county (a), and includes a county borough (b), and means, as regards 
Scotland, a county or burgh as defined by the Local Government (Scotland) 

Act, 1889. 

(а) Defined by the L. G. A., 1888, s. 100, arUe, p. 4765. 

(б) See L, G. A., 1888, s. 31, ante, p. 4742. 


4. This Act may he cited as the Rivers Pollution Prevention (Border Short tiUe, 
Councils) Act, 1898.” 
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Section 1. 


Short title. 


Pftnalty for 
offences. 


Application of 
Act. 

56&67rict. 
c. 39. 

69 & 60 Viet, 
c. 26. 


B^nt of 
Act. 


THE LIBRAEIES OFFENCES ACT, 1898, 

(61 & 62 ViCT. c. 53) {a). 

An Act to ^provide for the Punishneni of 0;fenm in Libraries, 

[12th August, 1898.] 

1, This Act may be cited as “ The Libraries Offences Act, 1898.” 

(a) See the Public Libraries Act, 1892, ante, p. 4840, and the amending Acts of 1893, 
antet p. 4871, 1901 and 1919, post, pp. 4995, 5238. By s. 15 of the 1892 Act, ante, 
p. 48M, the general management, regulation, and control of libraries under that Act was 
vested in the library authority, but there was no power to enforce their regulations by 
any penalty except, perhaps, by expulsion or exclusion from the library. Actual breach 
of the peace in a library was, and stih is, punishable in the ordinary way. A Hbrary is a 
public place within the meaning of s. 8 of the Licensing Act, 1902 (9 Halsbury^s Statutes 
967), for the purpose of s. 12 of the Licensing Act, 1872 {op, cit. 939), as to drunk and 
disorderly persons. Profane swearing, whether in a library or not, would be punishable 
under the Profane Oaths Act, 1745 (4 Halsbury’s Statutes 350). Obscene language 
might be punishable in some cases under byelaws (Mantle v. Jordan, [1897] 1 Q. B. 248 ; 
61 J. P. 119 ; 38 Digest 159, 61 ; Brabham v. Woohey (1901), 18 T. L. E. 99 ; 15 Digest 
751, 8100 ; Airton v. ScoU (1909), 73 J. P. 148 ; 100 L. T. 393). A library is probably not 
a “ pubUe place ” or “ place of public resort ” within the meaning of the Vagrancy Act, 
1824, s. 4 ^2 Halsbury’s Statutes 915) (as to indecent exhibitions), nor an “ open and 
public place ” within the Vagrant Act Amendment Act, 1873, s. 3 (op. cit. 947) (as to 
gaming in a pubhc place). See Langrish v. Archer (1882), 10 Q. B. D. 44 ; 47 J. P. 295 ; 
25 Digest 433, 312. And, of course, apart from this Act, remaioing in a library after 
closing hours was a mere trespass, unless some unlawful purpose, sufficient to bring the 
case witMn s. 4 of the Vagrancy Act, 1824, could be proved, as to which, see Hayes v. 
Stevenson (1860), 25 J. P. 39 ; 3 L. T. 296 ; 37 Digest 364, 1660. 

2. Any person who, in any library or reading-room to wliich this Act 
applies, to the annoyance or disturbance of any person using the same, — 

(1) behaves in a disorderly maimer ; 

(2) uses violent, abusive, or obscene language ; 

(3) bets or gambles : 

(4) or who, after proper warning, persists in remaining therein beyond 

the hours fixed for the closing of such library or readmg-room, 
shall be liable on summary conviction to a penalty not exceeding forty 
shillings. 


3. This Act shall apply — 

(a) to any hbrary (a) under the Public Libraries Act, 1892 ; and 

(b) to any library or reading-room maintained by a society registered 

under the tidustrial and Provident Societies Act, 1893, or under 
the Friendly Societies Act, 1896, or by any registered trade union. 

(a) The application of this Act is extended by the Public Libraries Act, 1901, s. 4, post, 
p. 4996, to any museum, art gallery, or school, provided under the Public Libraries Act, 
1892, s. 11, ante, p, 4842. 

4. This Act shall not apply to Scotland or Ireland. 



The Electeic Lighting (Clauses) Act, 1899. 

THE ELECTRIC LIGHTING (CLAUSES) ACT, 1899. 

(62 & 63 ViCT. c. 19) (a). 

An Act for incorporating in one Act certain provisions usually contained in 
Provisional Orders under the Acts relating to Electric Lighting. 

[9tii August, 1899.] 

1. The provisions (h) contained in the Schedule to this Act shall be incor- 
porated with and form part of every provisional order made by the [Mia ster incwporated ^ 
of Transport] after the commencement of this Act under the Electric Lighting Lighting 
Acts, save so far as they are expressly varied or excepted by the order, and Orders, 
shall, subject to any such variations or exceptions, apply, so far as applicable, 
to the undertaking authorised by the order. 

The said provisions shall also, with the necessary modifications, anl in 
particular with the substitution of the words ‘‘special Act’’ for “ s’)ecial 
order,” be incorporated with any special Act, save so far as they are expressly 
varied or excepted thereby. 

The expression “ Electric Lighting Acts ” means in this Act the Electric ^5 & ^6 vict. 
Lighting Acts, 1882 and 1888, and, so far as respects Scotland, the Electric Yict 
Lighting Acts, 1882 and 1888, and the Electric Lighting (Scotland) Act, 1890. c. 12 .’^“ * 

The expression “ special Act ” means in this Act any Act passed after the 53 & 54 vict. 
commencement of this Act authorising the supply of electricity for any public ' ‘ 
or private purposes within any area (c). 

(a) See the Electric Lighting Acts, 1882 and 1888, aiite, pp. 4642, 4700, and the Electric 
Lighting Act, 1909, post, p. 5096. See also the Electricity Supply Acts, 1919, post, p. 5243, 

1922, 1926, 1928, Vol. V. and 7 Halsbury’s Statutes 778, 792, 826 ; 1933, 1935 and 1936 (26, 

28, 29 Halshury’s Statutes 137, 51, 133). The powers and duties of the Board of Trade 
under these Acts were transferred to the Minister of Transport by s. 39 of the Electricity 
Supply Act, 1919, post, p. 5265, and the Ministry of Transport (Electricity Supply) Order, 

1920, as from 23rd January, 1920. 

(b) See note to Electric Lighting Act, 1882, s. 6, ante, p. 4646. 

(c) A local Act authorising the construction of a generating station was held by Lords 
SuMisTER and Blanesburoh, Lord BimEDiif dissenting, not to be a special Act within 
this definition (Manchester Corporation v. Famworth, [1930] A, C. 171; 94 J. P. 62; 

Digest Supp.). 
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Seetion 1. 


2. — (1) This Act may be cited as 
1899.” 


“ The Electric Lighting (Clauses) Act’ s^iiort title, 

^ ° esflent and 


coramencemeut. 


(2) Except so far as any of the provisions contained in the Schedule to 
this Act are incorporated with any provisional order made by the [Minister 
of Transport] under the Electric Lighting Acts extending to the county of 
London, or with any special Acts so extending, this Act shall not apply to 
the county of London. 

(3) This Act shall come into operation on the first day of October, one 
thousand eight hundred and ninety-nine. 


SCHEDULE (a). 

L The provisions of this Schedule are to be read and construed subj^t in all Interpretation, 
respects to the provisions of the Electric Lightir^ Acts, and of any other Acts or 
parts of Acts incorporated therewith, and those Acts and parts of .\cts are in this 
Schedule collectively referred to as “ the principal Act ; and tlie several words, 
terms, and expressions to which by the principal Act meanings are assigned, shall 
have in this Schedule the same respective meanings, provided that in this Schedufe — 

The expression “ the special order ” means any provisional order made by the 
[Minister of Transport] under the principal Act with which the provisions of 
this Schedule are incorporated and includes those provisions as so incorporated : 

(a) As to the application of the Schedule to this Act to the Central Electricity Board, 
see the Regulations of 1927, ante, p. 2649. 

T>.TT. — VOT,. IV. ^ I 
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Schedule. The expression “ energy ” means electrical energy, and for the purposes of applying 

the provisions of the principal Act to the special order electrical energy shall 

be deemed to be an agency within the meaning of electricity as defined" in the 
Electric Lighting Act, 1882 (a) : 

The expression “ power ” means electrical power or the rate per unit of time at 
which energy is supplied : 

The expression “ main ” means any electric line which may be laid down by the 
undertakers in any street or public place, and through which energy may be 
supplied or intended to be supplied by the undertakers for the purposes of 
general supply ; 

The expression “service line” means any electric line through which energy 
may be supplied or intended to be supplied by the undertakers to a consumer 
either from any main or directly from the premises of the undertakers : 

The expression “ distributing main ” means the portion of any main which is used 
for the purpose of giving origin to service fines for the purposes of general 
supply : 

The expression “ general supply ” means the general supply of energy to ordinary 
consumers, and includes, unless otherwise specially agreed with the local 
authority, the general supply of energy to the public lamps, where the local 
authority are not themselves the undertakers, but shall not include the supply 
of energy to any one or more particular consumers under special agreement : 

Tne expression “ area of supply ” means the area within which the undertakers 
are, for the time being, authorised to supply energy under the special order : 

The expression “ county council ” means the county council of the county in which 
the area of supply is situated : 

The expression “ consumer ” means any body or person supplied or entitled to 
be supplied with energy by the undertakers : 

The expression “consumers terminals” means the ends of the electric lines 
situate upon any consumer’s premises and belonging to him, at which the 
supply of energy is delivered from the service lines : 

The expression “ telegi-aphio line,” when used with respect to any telegraphic 
'41 & 42 Viet. line of the Postmaster-General, has the same meaning as in the Telegraph Act, 

<5- 76. 1878 (6), and any such telegraphic line shall be deemed to be injuriously affected 

where telegraphic communication by means of that line is, whether through 
induction or otherwise, in any manner affected : 

The expression “ railway ” includes any tramroad, that is to say, aniy tramway 
other than a tramway as hereinafter defined ; 

The expression “ tramway ” means any tramway laid along any street : 

The expression “ daily penalty ” means a penalty for each day on which any 
offence is continued after conviction therefor (c) : 

The expression “ Board of Trade regulations ” means any regulations or conditions 
affecting the undertaking made by the [Minister of Transport] under the 
principal Act or the special order, for securing the safety of the public or for 
insuring a proper and sufficient supply of energy : 

The expression “ deposited map ” means the map of the area of supply deposited 
at the [Mioistiy of Transport] by the undertakers together with the special 
order, and signed by an assistant secretary to the [Ministry of Transport] : 

The expression “ plan ” means a plan drawn to a horizontal scale of at least one 
inch to eighty-eight feet, and where possible a section drawn to the same hori- 
zontal scale as the plan and to a vertical scale of at least one inch to eleven feet, 
or to such other scale as the [Ministry of Transport] may approve of for both 
plan and section, together with such detail plan and sections as may be necessary. 

{a) See Electric Lighting Act, 1882, s. 32, ante, p. 4658. 

(6) By s. 2 of the Telegraph Act, 1878 (19 Halsbury’s Statutes 261), the expression 
“telegraphic line” means telegraphs, posts, and any work within the meaning of the 
Telegraph Act, 1863 (op. cit 219), and also any cables, apparatus, pneumatic or other 
tube, pipe, or thing whatsoever used for the purpose of transmitting triegraphio messages 
or maintaining telegraphic communication, and includes any portion of a telegraphic liie 
as defined by this Act. By s. 3 of the Tdegraph Act, 1863 {op. cit.), the term work ” 
includes telegraphs and posts. 

(c) See Chepstow Electric JAgU ard Power Co. v. Chepstow Cas, etc., Co., Ltd., [1905] 1 
K. B. 198 ; 69 J. P. 72 ; 20 Digest 203, 26. 



62 & 63 ViCT. c. 19. 

Pkovisions as to Unbeetajoibs. 

2. — (1) The undertakers shall be the authority, company, or other person named 
for that purpose in the special order. 

(2) If , in a case where the undertakers are not the local authority, the under- 
taking or any part thereof is at any time purchased by the local authority in accord- 
ance with the special order or the principal Act the local authority shall from the 
date on which the purchase takes effect be the undertakers in relation to the under- 
taking or part thereof for the purposes of the special order in lieu of the persons 
mentioned therein as undertakers. 

3. — (1) The undertakers shall not purchase or acquire the undertaking of or 
associate (a) themselves with any company or person supplying energy under any 
licence, provisional order, or special Act, unless the undertakers are authorised by 
Parliament to do so (b). 

(2) If in contravention of this section the undertakers purchase or acquire any 
such undertaking, or associate (a) themselves with any such other company or person, 
the [Ministry of Transport] may, if they think fit, revoke the special order upon 
such temis as they think just. 

Aeea or Supply. 

4 — (1) The area of supply shall be the area named for that purpose in the special 
order. 

(2) The undertakers shall not at any time after the commencement of the special 
order supply energy or (except for the purposes of that order) erect or lay down 
any electric lines or works beyond the area of supply otherwise than under the 
authority of Parliament, or under a licence granted by the [Ministry of Transport] 
under the principal Act (c). 

(3) If the undertakers supply energy or erect or lay down electric lines or works 
in contravention of this section, the [Ministry of Transport] may, if they think fit, 
revoke the special order on such terms as they think just (d), 

>SBCUEITy AND ACCOUNTS (e). 

* aft * ♦ # 

Application op Money and Puechase op Land, etc., by Local Authority. 

7. Where a local authority are the undertakers the following provisions shall have 
effect : — 

(1) All moneys received by the undertakers in respect of the undertaking except 

(a) This prohibition against association ” does not prohibit undertakers from taking 
a supply of electricity in bulk from any company or persons authorised to give such a 
supply : see Electric Lighting Act, 1909, s. 20, post, p. 5102. But see now the provisions 
of the Electricity Supply Acts, 1919, post, p. 5243, 1922, 1926, 1928, Vol. V. and 
7 Halsbuiy’s Statutes 778, 792. 826 ; 1933, 1935 and 1936 (26, 28, 29 Halsbi^’s Statutes 
137, 51, 133), as to the creation of electricity districts and the constitution of joint electricity 
authorities and particularly s. 19 of the 1919 Act, post, p. 5254, which enables undertakers 
to enter into agreements for mutual assistance pending the formation of joint electricity 
districts. 

(5) See the Electric Lighting Act, 1888, s. 2, ante, p. 4643 and notes thereto. 

(c) The prohibition does not operate merely in connection with and relation to the 
particular area in question, but is of universal application, so that the undertakers may 
be restrained by injunction from carrying on business and supplying energy in any other 
place whatsoever, however far removed from the area of supply, and although such 
business is carried on and supply furnished quite independently of any of the speciaT 
statutory powers of the undertakers {Att^-Gm, v. Metropolitan Sl^tric Supply Co., [1905] 
1 Oh. 757 ; 69 J. P. 169 ; 20 Digest 206, 41). 

Of late years it has become a common practice to include in special Acts of local autho- 
rities a section authorising them to supply electricity in bulk to adjoining districts. As 
to connecting two areas of supply under the London Electric Supply Act, 1908, see 
Batt&rsea Borough Council v. County of London Electric Supply Co., Ltd., [1913] 2 Ch. 248 ; 
77 J. P. 325 ; 20 Digest 217, 209. 

(d) Energy is supplied at the point where it is consumed. See Gas Light and Coke Co. v. 
Sou^ Metropolitan Gas Co., ante, p. 4447. And see note (b), ante, p. 4163. 

(e) Clause 5 and 6 (7 Halsbury's Statutes 708, 709) relating to security for execution 
of works and to audit are expressly inapplicable where the undertake are a local autho- 
rity, because rile Electric Lighting Act, 1882, s. 8, and the schedule to that Act, ante, 
pp. 4648, 4660, makes special provision for the like purposes. 
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Schedule, (a) borrowed money, (b) money arising from the disposal of land acquired for the 

purposes of the special order, and (c) other capital money received by them in respect 

• of the undertaking, shall be applied by them as follows : — 

(a) In payment of the working and establishment expenses and cost of maintenance 

of the undertaking, including all costs, expenses, penalties, and damages 
incurred or payable by the undertakers consequent upon any proceedings 
by or against the undertakers, their officers or servants, in relation to the 
undertaking i 

(b) In payment of the interest or dividend on any mortgages, stock, or other 

securities granted and issued by the undertakers in respect of money borrowed 
for electricity purposes ; 

(c) In providing any instalments or sinking fund (a) required to be provided in 

respect of moneys borrowed for electricity purposes ; 

(d) In payment of all other their expenses of executing the special order not being 

expenses properly chargeable to capital (6) ; 

(e) In providing a reserve fund, if they think fit, by setting aside such money 

as they think reasonable, and investing the money and the resulting income 
thereof in Government securities, or in any other securities in which trustees 
are by law for the time being authorised to invest other than stock or 
securities of the undertakers, and accumulating it at compound interest 
until the fund so formed amounts to one-tenth of the aggregate capital 
expenditure on the undertak in g. 

The reserve fund shall be applicable to answer any deficiency at any time 
happening in the income of the undertakers from the underbaking, or to 
meet any extraordinary claim or demand at any time arising against the 
undertakers in respect of the undertaking, and so that if that fund is at any 
time reduced it may thereafter be again restored to the prescribed limit, 
and so on as often as the reduction happens. 

[The undertakers shall apply the net surplus remaining in any year and the annual 
proceeds of the reserve fund when amounting to the prescribed limit — 

(a) in reduction of the charges for the supply of energy ; or 

(b) in reduction of the capital moneys borrowed for electricity purposes ; or 

(c) with the consent of the Electricity Commissioners in payment of expenses 

chargeable to capital ; or 

(d) in aid of the local rate : 

Provided that — 

(i) The amount which may be applied in aid of the local rate in any 
year shall not exceed one and a half per cent, of the outstanding debt of 
the undertaking ; and 

(ii) After' the thirty-first day of March nineteen hundred and thirty, no 
sum shall be paid in aid of the local rate unless the reserve fund amounts 
to more than one-twentieth of the aggregate capital expenditure on the 
undertaking (c)]. 

(a) Payments into the sinking fund may be suspended under s. 2 of Electricity (Supply) 
Act, 1922, whilst the expenditure of the capital monies remains unremunerative (see the 
section set out m Vol. V., post). 

{b) The cost of providing a new generating engine at a cost of £20,000 is an expense 
properly chargeable to capital and is not authorised by this provision {A.-G. v. Ealing 
•Corporation, [1924] 2 Ch. 545 ; 88 J. P. 153 ; 20 Digest 200, 15), see now the provision 
in (d) of the substituted words and note (c), infra. 

(c) The words in brackets were substituted for the words : — 

“ The undertakers shall carry the net surplus remaining in any year and the annual 
proceeds of the reserve fund when amounting to the prescribed limit, to the credit 
of the local rate as defined by the principal Act or at their option shall apply that 
surplus, or any part thereof, to the improvement of the district for which they are 
the local authority, or in reduction of the capital moneys borrowed for electricity 
pu^oses. 

“ Provided always that if the surplus in any year exceed five pounds per centum 
per an num upon tke aggregate capital expenditure on the undextakmg, the under- 
takers shall make such a rateable reduction in the charge for the supply of energy 
as in their judgment will reduce the surplus to that TYtA.yiTnnm rate of profit.” 
hy s. 43 and Sched. V., Electricity (Supply) Act, 1926, Vol. V., post. The amended 



62 & 63 ViCT. c. 19. 


4963 


Any deficiency of income in any year when not answered out of the reserve fund Schedule, 
shall be charged nipon and payable out of the local rate. 

(2) Ail moneys arisiug from the disposal of lands acquired by the undertakers 
for the purposes of the special order, and all other capital moneys received by them, 
in respect of the undertaking, shall be applied by them as follows : — 

(a) In the reduction oi the capital moneys borrowed by them for electricity 
purposes ; 

(b) In the reduction of the capital monej^s borrowed by them for other than 
electricity purposes. 


8. Where a local authority are the undertakers the following provisions shall Purchase and 
have effect:- 


(1) Subject to the provisions of the special order and the principal Act the 

undertakers may acquire by purchase or on lease and use any lands for 
the purposes of the special order (a), and may also for those purposes use 
any other lands for the time being vested in or leased by them, but subject 
as to the last-mentioned lands to the approval of the [ilinister of Health], 
and may dispose of any lands acquired by them under the provisions of 
this section which may not for the being be required for the purposes 
of the special order : Provided that the amount of land so used by them 
shall not at any one time exceed in the whole five acres except with the 
consent of the [Minister of Transport]. 

(2) The undertakers shall not purchase or acquire for the purposes of the special 

order ten or more houses which on the fifteenth day of December last 
before the commencement of the special order, or in the case of the transfer 
of an undertaking to a local authority before the date of the transfer, 
were occupied either wholly or partially by persons belonging to the labour- 
ing class as tenants or lodgers, or except with the consent of the [Minister 
of Health], ten or more houses which were not so occupied on the said 
fifteenth day of December but have been or shall be subsequently so 
occupied. 

(3) For the purposes of this section the expression “ labouring class " means 

mechanics, artisans, labourers, and others working for wages, hawkers, 
costermongers, persons not working for wages, but working at some trade 
or handicraft without employing others except members of their own 
family, and persons other than domestic servants whose income does not 
exceed an average of thirty shillings a week, and the families of any of 
those persons who may be residing with them (6). 


provisions will apply whether incorporated before or after the passing of the 1926 Act 
and are also to be substituted, for provisions aiTnilaj to those repealed in any special Act 
or Order passed or confirmed before the passing of the 1926 Act- 
The new provisions enable a local authority undertaker to apply the surplus for the 
benefit of consumers under (a) or to meet with the consent of the Electricity Commissioners 
expenses properly chargeable to capital (see v. Bering Corporation, aupra) under (c), 
and Hmits the amount which can be applied in aid of the local rate. After March 31st, 
1930, no surplus may he applied in aid of the local rate until the reserve fund amounts to 
more than one-twentieth of the aggregate capital expenditure on the undertateig. Both 
before and after that date the amount of sur^us wMch may be applied in aid of the local 
rate must not exceed per cent, of the outstandiog debt of the undertaking. 

(a) It is ulfrct vires for the local authority having acquired land for these purposes to 
ose them for any other though within their statutory powers under other Acts, as, for 
instance, to use lands acquired for the purposes of the special order as a site for a refuse 
destructor although connected in such a way with the generating station that the refuse 
could ^ used as fuel for the purpose of generating electrical energy (Ati,~Gen- v. Forjtypridd 
U. a, [1906] 2 Oh. 257 ; 70 J. P. 394 ; 20 Digest 200, 13). And see Att.-Gm. v. Bradford 
Corporation (1911), 75 J. P. 553 ; 55 Sol. J. 715 ; 26 Digest 292, 243. 

As to the power to acquire land compulsorily, see the Act of 1909, s. 1, post, p. fiOQC. 
And as to the use of the land, see s. 2 of the same Act, post, p. 5096, as amended by 
s. 15 (3) of the Electricity (Supply) Act, 1919, post, p. 5251. 

{h) ^ to the general restriction on the pureh^ under statutoiy powers of houses 
occupied by the working classes, see s. 137 and Sched. XI., Housing Act, 1936, ante, 
pp. 1736, 1794. 
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In'corporation 
of 38 & 39 Viet, 
c. 55, s. 265. 


9. Where a local authority are the undertakers section two hundred and sixty- 
five of the Public Health Act, 1875 (a), shall be incorjwrated with the special order, 
and in the construction of that section “ this Act ” shall not mean the Public Health 
Act, 1875, but shall mean the princiiial Act and the special order, and the “ local 
authority ” shall mean the local authority as such undertakers. 


Nature and Mode oe Supply. 

Systems and 10. Subject to the provisions of the special order and the principal Act, the under- 
mode of supply, takers may supply energy within the area of supply for all public and private purposes 
as defined by the said Act, provided as follows : — 

(a) The energy shall be supplied only by means of some system approved in 

writing by the [Minister of Transport], and subject to the [Ministry 
Transport] regulations ; and 

(b) The undertakers shall not, without the express consent (&) of the [Ministry of 

Transport], and, where the local authority are not themselves the under- 
takers of the local authority also (c), place any electric line above ground 
except within premises in the sole occupation or control of the undertakers, 
and except so much of any service line as is necessarily so placed for the 
purpose of supply ; and 

(c) The undertakers shall not permit any part of any circuit to he connected with 

earth except so far as may be necessary for carrying out the provisions of 
the [Ministry of Transport] regulations, unless the connection is for the time 
being approved by the [Minister of Transport], with the concurrence of the 
Postmaster- General, and is made in accordance with the conditions, if any, 
of that approval. 

WOKES. 

11. The provisions of the special order as to works shall be in addition but subject 
to those of the principal Act, and in particular those of the Gasworks Clauses Act, 
1847, with respect to breaking up streets, incorporated in the principal Act and set 
out in the Appendix to this Schedule (d), 

12. — (1) Subject to the provisions of the principal Act and the special order, 
the undertakers may exercise all or any of the powers conferred on them by that 
Act and order, and may break up such streets not repairable by the local authority 
and such railways and tramways (if any) as they are specially authorised to break 
up by the special order, so far as those streets, railways, and tramways may for the 
time being be included in the area of supply, and be, or be upon, land dedicated to 


Additional 
provisions as 
to works. 


Powers for 
execution of 
works. 


(a) This section was repealed by the P. H. A., 1936, ante, p. 1, except so far as may be 
material for the purposes of any unrepealed enactment in the P. H. A., 1875, ante, p. 4331 
or any Act directed to be construed therewith. See also the Public Authorities Protection 
Act, 1893, ante, p. 4875. As regards the county of London, the corresponding section is 
s. 299 of the P. H. (London) A., 1936 (30 Halshury’s Statutes 600). 

(5) In determining whether or not to give consent or approval under this section, the 
Minister must have regard to the provisions of the Electricity (Supply) Act, 1926, VoL Y., 
post. 

(c) See the Electric Lighting Act, 1882, s. 14, ante, p. 4652. A derrick used in putting 
up a house in one of the streets of Montreal was brought into contact with the overhead 
wires of the respondent company, with the result that a current of electricity was diverted 
to the street and killed the appellant’s husband. Hdd, that the respondents being autho- 
rised by the Quebec Act (1901), s. 10, in the alternative to place their wires either over- 
head or under^ound were not guilty of negligence in adopting one alternative rather than 
the other, or in neglecting to insulate or guard the wires in the absence of evidence that 
such precaution would have been efiectual to avert the accident (Dumphy v. Montreal 
Light, Heat and Power Go., [1907] A. G. 454 ; 20 Digest 212, 6). The consent of the local 
authority is now dispensed with by s. 21 of the Electricity (Su^ly) Act, 1919, post, p. 6255. 

(d) See Electric Lighting Act, 1882, s. 12, ante, p. 4660 ; Gasworks Clauses Act, 1847, 
ss. 6 — 12, 18 — ^20, ante, pp. 4165-4168, 4169 ; Gasworks Clauses Act, 1871, ss. 38 — 42, 
45, and 46, aTde, pp. 4317, 4318. To save space these enactments, having been already 
folly set out once in this Work, are not repeated here. 

By agreement the tele^aphs of the Postmaster-General or Ms licensee may be placed 
in the trenches, tubes, pipes, or apparatus of an electric company or “ person.” (Sec 
s. 6 of the Tele^aph Act, 1892 (19 Halsbury’s Statutes 286).) In that section the word 
“ person ” includes any body of persons corporate or unincoiporate (Interpretation Act. 
1889, s. 19 (18 Halsbury’s Statutes 1001). 
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public use : Provided, however, as respects any such railway, that the powers Schedttte. 

hereby granted shall extend only to such parts thereof as pass across or along any 

highway on the level. 

(2) Nothing in the special order shall authorise or empower the undertakers to 
break up or interfere with any street or part of a street not repairable by the local 
authority or any railway or tramway, except such streets, railways or tramways 
(if any), or such parts thereof, as they are specially authorised to break up by the 
special order, without the consent of the authority, company, or person, by whom 
that street, railway, or tramway is repairable, or of the [Ministry of Transport] 
under section thirteen of the Electric Lighting Act, 1882 (a), and where the fMinistry 
of Transport] give that consent, the provisions of the special order shall apply to 
the street, railway, or tramway to which the consent relates as if the undertakers 
had been specially authorised to break it up by that order (b). 

^3. — (1) Subject to the provisions of the principal Act, and the special order Street boxes, 
and the [Ministry of Transport] regulations, the undertakers may construct in any 
street such boxes (c) as may be necessary for purposes in connection with the 
supply of energy, including appa.ratus for the proper ventilation of the boxes : 

Provided that, where ‘the local authority are not themselves the undertakers, no 
such box or apparatus shall be placed above ground, except with the consent of the 
authority, body, or person, by whom the street is repairable. 

(2) Every such box shall be for the exclusive use of the undertakers and under 
their sole control, except so far as the ^Minister of Transport] otherwise order, and 
shall be used bj" the undertakers only for the purpose of leading off service lines and 
other distributing conductors, or for examining, testing, regulating, measuring, 

(а) Ante, p. 4651. And see as to the Minister of Transport, clause 21 (3), posi. 

(б) A company to which the London Electric Supply Act, 1908, applied, had one area 
of supply north of and one south of the Thames, and wished to connect them by mains 
running through streets outside either area, which included a bridge belonging to the 
corporation as trustees of the Bridge House estates, and repairable by them as trustees 
and not by any local authority. It was held that s. 4 (3) of the Act of 190^ gave 
power to the company to break up the interveniog streets and bridge for the purpose of 
laying therein the connectiag mains, subject to the consent either of the corporation or of 
the Board of Ttade under s. 13 of the Electric Lighting Act, 1882, ante, p. 4651, and this 
sub-section {Lomdon Corporation v. County of London Electric Supply Co., [1910] 2 Ch. 

208 ; 74 J. P. 269 ; 20 Digest 217, 108). 

Under ss. 6 and 7 of the Gasworks Clauses Act, 1847, anie, p. 4165, as adapted to electric 
light undertakings by the Electric Lighting Act, 1882, ante, p. 4642, the undertakers are 
empowered to break up streets subject to certain restrictions. By s. 13 of the Act of 
1882, ante, p. 4651 (wMoh is substantially repeated in this sub-section) nothing in that 
Act or in any Act incorporated therewith shall authcnise the undertakers to break up any 
street which is not repairable by the local authority without the consent of the person by 
whom such street is repairable or the -written consent of the Board of Trade. It was held 
by the Court of Appeal (Kbxitedy, L. J., dieaentiente) that where there was no person by 
whom the street was repairable, the section operated as an absolute prohibition again^ 
the breaking up of the street by the undertakers, and that therefore where a strip of land 
adjoining a street repairable by the local authority had been dedicated to the public by 
the owner and had become part of the street but was not repairable either by the local 
authority or anyone else, the local authority as undertakers had no power to break up 
that portion of the street (Andrews v. AbertUlery U. G., [1911] 2 Ch. 398 ; 75 J. P. 449 ; 

20 Digest 201, 19). 

(c) A transformer chamber (10' X 7' 6' X 5' 6*^) was held to be a “ street box ** in 
Wandsw(yrth Board of Worhs v. County of London Electric lAgJit Co. (1895), The Times, 

August 5tb. Such boxes are “ buildings, structures, or works ” within s. 161 of the London 
Building Act, 1930 (23 Halsbury’s Statutes 299), and notice under that section must be 
served on the district surveyor before they are commenced (Whitechapel Board of Worhs 
V. Crow (1901), 65 J. P. 549 ; 84 L. T. 595 ; 20 Digest 202, 21), The ciroumstance t]^t 
the undertakers are required by their Provisional Order to give notice of the oonstruction 
of such boxes to the local authority and to the Postmaster-Genial, and to construct 
boxes in accordance with plans approved by those authorities, does not rdieve the under- 
takers from the obligation of gi-ting notice to the district surveyor under s. 145 of the Act of 
1894 (now repealed) (11 Halsbury’s Statutes 1188) (Charing Cross and Strand Electridiy 
SupplyCorporationv. Woodihorpe(im),67J.B.286; 88 L.T. 772 ; 20 Digest 202, 22). These 
eases were followed agam in Gouniy of London Electric Supply Co^, I4d. v. Berhins (1908), 72 
J. P.133; 6L.G. R. 344; 20 Digest 202, 23. As to the ikbihty of undertakers for dapim^e 
cauaed by explosi<ms of gas in such chambers, see oases in note (a) at p. 4980, 
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condition of the mains or other portions of the works, or for other like purposes 

connected with the undertaking, and the undertakers may place therein meters, 
switches, and any other suitable and proper apparatus, for any of the above 
purposes. 

(3) Every such box, including the upper surface or covering thereof, shall be 
constructed of such materials, and shall be constructed and maintained by the 
undertakers in such manner, as not to be a source of danger, whether by reason 
of inequality of surface or otherwise. 

(4) Where the local authority are not themselves the undertakers, they may, 
with the approval of the [Minister of Transport], prescribe the hours during which the 
undertakers are to have access to the boxes, and if the undertakers during any 
hours not so prescribed remove or displace or keep removed or displaced the upper 
surface or covering of any box without the consent of the local authority, they shall 
be liable for each offence to a penalty not exceeding five pounds, and to a daily 
penalty not exceeding five pounds : Provided that the undertakers shall not be sub' 
ject to any such penalties as aforesaid if the court are of opinion that the ease was 
one of emergency, and that the undertakers complied with the requirements of tliis 
section so far as was reasonable under the circumstances. 

Notice of works, 14 (a). — (1 ) Where the exercise of any of the powers of the undertakers in relation 

execution of any works (including the construction of boxes) will involve 
Postmaster- the placing of any works in, under, along or across any street or public bridge, the 
?nd1c«al following provisions shall have effect : — 

authority. ('a) One month [or in the case of service lines, seven days (6)] before commencing 

the execution of the works (not being repairs, renewals, or amendments of 
existing works of which the character and position are not altered), the under- 
takers shall serve a notice upon the Postmaster-General and the local 
authority^describing the proposed works, together with a plan(c) of the 
works showing the mode and position in which the works are intended to be 
executed, and the manner in which it is intended that the street or bridge, 
or any sewer, drain, or tunnel, therein or thereunder, is to be interfered 
with, and shall, upon being required to do so by the Postmaster-General 
or the local authority, give him or them any such further information in 
relation thereto as he or they desire. 

No part of the month of August shall be included in calculating the 
above-mentioned period of one month. 

(b) The Postmaster-General or the local authority may, in his or their discre- 

tion, approve any such works or plan, subject to such amendments or 
conditions as may seem fit, or may disapprove them, and may give notice 
of that approval or disapproval to the undertakers, 

(c) AVhere the Postmaster-General or the local authority approve any such 

works or plan, subject to any amendments or conditions with which the 
undertakers are dissatisfied, or disapprove any such works or plan, the 
undertakers may appeal to the [Minister of Transport], and the [Minister of 
Transport] may inquire into the matter, and allow or disaUow the appeal, 
and may approve any such works or plan, subject to such amendments 
or conditions as seem fit, or may disapprove them. 

(d) If the Postmaster-General or the local authority fail to give any such notice 

of approval or disapproval to the undertakers within one month after the 
service of the notice upon them, he or they shall be deemed to have approved 
the works and plan. 

(e) Notwithstanding anything in the special order or the principal Act, the 

undertakers shall not be entitled to execute any such works as above specified, 

(a) See further as to the protection and rights of the Postmaster-General, the Electricity 
(Supply) Act, 1919, s. 22, post, p. 5256. 

(h) The words in brackets were added by s. 43 and Sched. V., Electricity (Supply) Act, 
1926, Vol. V., post, and will apply not only where the provision in the text has been or is 
incorporated in any Act or Order but will be added to any corresponding provision in any 
special Act or Order. “ Service lines ” are defined in clause 1, ante, p. 4949. 

(c) See definition, clause 1, ante, p. 4949. See also Mdgware Highway Board v. Colne 
Valley Wat&r Co., and East MoUsey L, B. v. Lambeth Waterworks Co., ante, p. 4186. 
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except so far as they may be of a descriptioa and in accordance with a 
plan which has been approved, or is to be deemed to have been approved, 
by the Postmaster-General and the local authority, or by the [Minister of 
Transport], as above mentioned ; but where any such works, description, 
and plan are so approved, or to be deemed to be approved, the undertakers 
may cause those works to be executed in accordance with the description 
and plan, subject in all respects to the provisions of the special order and the 
principal Act. 

(f) If the undertakers make default in complying with any of the requirements 
or restrictions of this section, they shall (in addition to any other compensa- 
tion which they may be liable to make under the provisions of the special 
order or the principal Act) make full compensation to the Postmaster- 
General and the local authority for any loss or damage which he or they 
may incur by reason thereof, and in addition thereto, they shall be liable 
for each default to a penalty not exceeding ten pounds, and to a daily 
penalty not exceeding five pounds: Provided that the undertakers shall 
not be subject to any such penalty as aforesaid if the court are of opinion 
that the case was one of emergency, and that the undertakers complied with 
the requirements of this section so far as was reasonable under the circum- 
stances. 

(2) In the application of this section to a street or public bridge (not within a 
county borough) which is repairable by the county council, a reference to the county 
council shall be substituted for a reference to the local authority. 

(3) In the application of this section within any area where the undertakers are 
the local authority, the reference to the local authority and to sewers, drains, or 
tunnels in or under streets or bridges shall not apply, except so far as a reference 
to the county council is substituted for a reference to the local authority. 

(4) Nothing in this section shall exempt the undertakers from any penalty or 
obligation to which they may be liable under the special order or otherwise by 
law in the event of any telegraphic line of the Postmaster-General being at any 
time injuriously afiected by the undertakers^ works or their supply of energy. 

15 (a). Where the exercise of the powers of the undertakers in relation to the 
execution of any works will involve the placing of any works in, under, along, or by loSfautho- 
across any street or part of a street not repairable by the local authority, mcluding, 
where the area of supply is not wholly in a county borough, the county council, or 
over or under any railway, tramway or canal, the following provisions shall have 
effect (b) unless otherwise agreed between the parties interested : — 

(a) One month before commencing the execution of the works (not being repairs, 

renewals, or amendments of existing works of which the character and 
position are not altered) the undertakers shall, in addition to any other 
notices which they may be required to give under the special order, or the 
principal Act, serve a notice upon the body or person liable to repair the 
street or part of a street, or the body or person for the time being entitled 
to work the railway or tramway, or the owners of the canal fas the ease may 
be), in this section referred to as the ^‘owners,” describing the proposed 
works, together with a plan of the works showing the mode and position in 
which the works are intended to be executed and placed, and shall, upon 
being required to do so by any such owners, give them any such further 
information in relation thereto as they desire. 

(b) Every such notice shall contain a reference to this section, and direct the 

attention of the owners to whom it is given to the provisions thereof. 

(c) Within three weeks after the service of any such notice and plan upon any 

owners, those owners may, if they think fit, serve a requisition upon the 
undertakers requiring that any question in relation to the works, or to 

(a) See further as to the application of this and clauses 16, 19, 20 and 77, in relation 
to the power of placing a line across or along any railway, canal, inland navigation, dock or 
harbour, the Electricity (Supply) Act, 1919, s. 22, post, p. 5256, and as to a saving for 
mains, etc., laid in bridges which are to be reconstruct^ or altered under the Bridges 
Act, 1929, see s. 5, ibid,, VoL V., post, 

(b) See also Eules vi. and vii. of the Electricity Commissioners Rules, ante, p. 2698. 



4958 


The Electric Lighting (Clauses) Act, 1899. 

Schedule. compensation in respect thereof, and any other question arising upon the 

notice or plan, shall be settled by arbitration : and thereupon that question, 
unless settled by agreement, shall be determined by arbitration accordingly. 

(d) In settling any question under this section an arbitrator shall have regard 
to any duties or obligations which the owners may be under in respect of 
the street, railway, tramway, or canal, and may, if he thinks fit, require 
the undertakers to execute any temporary or other works so as to avoid 
any interference with any traffic so far as may be possible. 

(e) Where np such requisition as in this section mentioned is served upon the 
undertakers, or where after any such requisition has been served upon them 
any question required to be settled by arbitration has been so settled, the 
undertakers may, upon paying or securing any compensation which they may 
be required to pay or secure, cause to be executed the works specified iu 
such notice and plan as aforesaid, and may repair, renew, and amend them 
(provided that their character and position are not altered), but subject 
in all respects to the provisions of the special order and the principal Act, 
and only in accordance with the notice and plan so served by them as afore- 
said, or such modifications thereof respectively as may have been deter- 
mined by arbitration as hereinbefore mentioned, or as may be agreed upon 
between the parties. 

(f ) All works to be executed by the undei*takers under this section shall be carried 
out to the reasonable satisfaction of the owners, and those owners shall have 
the right to be present during the execution of the works. 

(g) Where the repair, renewal, or amendment of any existing works, of which 
the character or position is not altered, will involve any interference with 
any railway or with any tramway over or under which those works have 
been placed, the undertakers shall, unless it is otherwise agreed between- 
the parties, or in cases of emergency, give to the owners not less than twenty- 
four hours' notice before commencing to effect the repair, renewal, or amend- 
ment, and the owners shaU be entitled by their officer to superintend the 
works, and the undertakers shall conform to such reasonable requirements 
as may be made by the owners or that officer. The notice shall be in addition 
to any other notices which the undertakers may be required to give under 
the special order or the principal Act. 

(h) If the undertakers make default in complying with any of the requirements 
or restrictions of this section they shall (in addition to any other compensa- 
tion which they may be liable to make under the provisions of the special 
order or the principal Act) make full compensation to the owners affected 
thereby for any loss or damage which they may incur by reason thereof, 
and in addition thereto they shaU be liable for each default to a penalty 
not exceeding ten pounds and to a daily penalty not exceeding five pounds : 
Provided that the undertakers shall not be subject to any such penalty as 
aforesaid if the court are of opinion that the case was one of emergency, 
and that the undertakers complied with the requirements of this section 
so far as was reasonable under the circumstances. 

16. Any body or person for the time being liable to repair any street or part 
of a street, or entitled to work any railway or tramway which the undertakers are 
empowered to break up for the purposes of the special order, may, if they think fit, 
serve a notice upon the undertakers stating that they desire to exercise or discharge 
all or any part of any of the powers or duties of the undertakers as therein specified 
in relation to the breaking up, filling in, reinstating, or making good any streets, 
bridges, sewers, drains, tunnels, or other works vested in or under the control or 
management of that body or person, and may amend or revoke any such notice by 
another notice sdmilarly served. 

Where any such body or person (in this section referred to as the “ givers of 
the notice ") have given notice that they desire to exercise or discharge any such 
specified powers and duties of the undertakers, then so long as that notice remains 
in force the foUowing provisions shaU have effect, unless it is otherwise agreed between 
the parties interested ; — 

{a) See the note («), ante^ p. 4057t 


Street autho- 
rity, etc., may 
give notice of 
desire to break 
up streets, etc., 
on behalf of 
under- 
takers (a). 
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(a) The undertakers shall not be entitled to proceed themselves to exercise or Schedule. 

discharge any such specified powers or duties as aforesaid, except where they 

have required the givers of the notice to exercise or discharge those powers 
or duties, and the givers of the notice have refused or neglected to comply 
with that requisition, as hereinafter provided, or in cases of emergency. 

(b) In addition to any other notices which they are required to give under the 

provisions of the special order or the principal Act, the undertakers shall, 
not more than four days and not less than two days before the exercise or 
discharge of any such powers or duties so specified as aforesaid is required 
to be commenced, serve a requisition upon the givers of the notice stating 
the time when that exercise or discharge is required to he commenced, 
and the manner in which any such powers or duties are required to be 
exercised or discharged. 

(e) Upon receipt of any such requisition as last aforesaid, the givers of the notice 
may proceed fco exercise or discharge any such powers or duties as required 
by the undertakers, subject to the like restrictions and conditions, so far 
as they are applicable, as the undertakers would themselves he subject 
to in that exercise or discharge. 

(d) If the giver's of the notice decline or, for twenty-four hours after the time 

when any such exercise or discharge of any powers or duties is by any 
requisition required to be commenced, neglect to comply with the requisition, 
the undertakers may themselves proceed to exercise or discharge the powers 
or duties therein specified in like manner as they might have done if such 
notice as aforesaid had not been given to them by the givers of the notice. 

(e) In any case of emergency the undertakers may themselves proceed at once 

to exercise or discharge so much of any such specified powers or duties 
as aforesaid as may be necessary for the actual remedying of any defect 
from which the emergency arises without serving any requisition on the givers 
of the notice : but in that ease the undertakers shall, within twelve hours 
after they begin to exercise or discharge such powers or duties as aforesaid, 
give information thereof in writing to the givers of the notice. 

(f) If the undertakers exercise or discharge any such specified powers or duties 

as aforesaid otherwise than in accort^nce with the provisions of this section, 
they shall be liable for each offence to a penalty not exceeding ten pounds, 
and to a daily penalty not exceeding five pounds : Provided that the imder- 
takers shall not be subject to any such penalties as aforesaid if the court 
are of opinion that the case was one of emergency, and that the undertakers 
complied with the requirements of this section so far as was reasonable under 
the circumstances. 


(g) All expenses properly incurred by the givers of the notice in complying with 

any requisition of the undertakers under this section shall be repaid to them 
by the undertakers, and may he recovered su m marily. 

(h) The givers of the notice may, if they think fit, require the undertaikers where 

the local authority are not themselves the undertakers, to give them such 
security for the repayment to them of any expenses incurred or to be incurred 
by them under section as may be determined in manner provided by 
this Schedule. If the undertakers fail to give any such security within 
seven days after being required to do so, or in case of difference after the 
difference has been determined by a court of summary jurisdiction, they 
shall not be entitled to serve any further requisition upon the givers of the 
notice requiring them to exercise or discharge any powers or duties under 
this section until the security has been duly given. 

Provided that nothing in this section shall in any way afiect the rights of the 


undertakers to exercise or discharge any powers or duties conferred or imposed 
upon them by special order or the principal Act in relation to the execution of any 
works beyond the actual breaking up, filling in, reinstating or making good any such 
street or part of a street, or any such brid^, sewers, drams, tunnels, or other 
works, or railway or tramway as in this section mentioned. 

17. The undertakers may alter the position {a) of any pipes (except, in a case 

etc,, 

■ (a) See the Electric Lighting Act, 1882, s. 16, and notes thereto, ante, p. 4652. streets. 
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where the local authority are not themselves the undertakers, any pipe forming 
part of any sewer of the local authority), or any wires being under any street or place 
authorised to be broken up by them, which may interfere with the exercise of their 
powers under the principal Act or the special order ; and any body or person may in 
like manner alter the position of any electric lines or works of the undertakers, being 
under any such street or place as aforesaid, which may interfere with the lawful 
exercise of any powers vested in that body or person in relation to that street or 
place (6), subject to the following provisions, unless it is otherwise agreed between 
the parties interested : 

(a) One month before commencing any such alterations the imdertakers, or 

the body or person (as the case may be,) in this section referred to as the 
“ operators,” shall serve a notice upon the body or person for the time 
being entitled to the pipes, wires, electric lines, or works (as the case may be), 
in this section referred to as the “ owners,” describing the proposed altera- 
tions, together with a plan showing the manner in which it is intended that 
the alterations shall be made, and shall, upon being required to do so by 
any such owners, give them any such further information in relation thereto 
a s they may desire. 

(b) Within three weeks after the service of any such notice and plan upon any 

owners those owners may, if they think fit, serve a requisition upon the 
operators requiring that any question in relation to the works or to compen- 
sation in respect thereof, or any other question arising upon such notice or plan 
as aforesaid shall be settled by arbitration ; and thereupon that question, 
unless settled by agreement, shall be determined by arbitration accordingly. 

(c) In settling any question under this section an arbitrator shall have regard 

to any duties or obligations which the owners may be under in respect of 
the pipes, wires, electric lines, or works, and may, if be thinks fit, require 
the operators to execute any temporary or other works, so as to avoid 
interference with any purpose for which the pipes, wires, electric lines, or 
works are used so far as possible. 

(d) Where no such requisition as in this section mentioned is served upon the 

operators, the owners shall be held to have agreed to the notice or plan 
served on them as aforesaid, and in that case, or where, after any such 
requisition has been served upon them, any question required to be settled 
by arbitration has been so settled, the operators, upon paying or securing 
any compensation which they may be required to pay or secure, may cause 
the alterations specified in such notice and plan as aforesaid to be made, 
but subject in all respects to the provisions of the principal Act and the 
special order, and only in accordance with the notice and plan so served 
by them as aforesaid, or such modifications thereof respectively as may 
have been determined by arbitration as hereinbefore mentioned or as may 
be agreed upon between the parties. 

(e) At any time before any operators are entitled to commence any such altera- 

tions as aforesaid, the owners may serve a statement upon the operators 
stating that they desire to execute the alterations themselves, and where 
any such statement has been served upon the operators, they shall not be 
entitled to proceed themselves to execute the alterations, except where they 
have notified to the owners that they require them to execute the alterations, 
and the owners have refused or neglected to comply with the notification 
as hereinafter provided. 

(f ) Where any such statement as last aforesaid has been served upon the operators, 

they shall, not more than forty-eight hours and not less than twenty-four 
hours before the execution of the alterations is required to be commenced, 
serve a notification upon the owners stating the time when the alterations 
are required to be commenced, and the manner in which the alterations are 
required to be made. 

(g) Upon receipt of any such notification as last aforesaid, the owners may pro- 

ceed to execute the alterations as required hy the operators, subject to the 

(6) See s. 149 of the P. H. A., 1875, ante, p. 4375, and Southwark anA Vauxhall Water 
Co, V. Wandsworth Board of Wcyrks, [1898] 2 Ch. 603 ; 62 J. P. 756 ; 26 Digest 488, 1997. 
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like restrictions and conditions, so far as they are applicable, as the operators Sehedale. 
would themselves be subject to in executing the alterations. 

(h) If the owners decline or, for twenty-four hours after the time when any such 

alterations are required to be commenced, neglect to comply with the 
notification, the operators may themselves proceed to execute the alterations 
in like manner as they might have done if no such statement as aforesaid 
had been served upon them. 

(i) All expenses properly incurred by any owners in complying with any notifica- 

tion of any operators under this section shall be repaid to them by the 
operators, and may be recovered summarily. 

(j) Any owners may, if they think fit, by any statement served by them under this 

section upon any operators, not being a local authority, require the operators 
to give them such security for the repayment to them of any expenses to 
be incurred by them in executing any alterations as above mentioned as 
may be determined in manner provided by the special order, and where 
any operators have been so required to give security, they shall not be 
entitled to serve a notification upon the owners requiring them to execute 
the alterations until the security has been duly given. 

(k) If the operators make default in complying with any of the requirements 

or restrictions of this section they shall (in addition to any other compensa- 
tion which they may be liable to make under the provisions of the special 
order or the principal Act) make full compensation to the owners affected 
thereby for any loss, damage, or penalty which they may incur by reason 
thereof, and in addition thereto they shall be liable for each default to a 
penalty not exceeding ten pounds, and to a daily penalty not exceeding 
five pounds : Provided that the operators shall not be subject to any such 
penalty as aforesaid if the court are of opinion that the case was one of 
emergency, and that the operators complied with the requirements of this 
section so far as was reasonable under the circumstances. 

18. — (1) Where the imdertakers require to dig or sink any trench for laying cf 
down or constructing any new electric lines (other than service lines) or other worla 
near to which any sewer, dram, watercourse, defence, or work under the jurisdiction 
or control of the local authority, or any main, pipe, syphon, electric line, or other or o^er 
work belongiog to any gas, electric supply, or water company has been lawfully electric lines, 
placed, or where any gas or water company require to dig or sink any trench for laying 
down or constructing any new mains or pipes (other than service pipes) or other 
works near to which any lines or works of the undertakers have been la^ully placed, 
the undertakers or the gas or water company (as the case may be), in this section 
referred to as the “ operators,” shall, unless it is otherwise agreed between the parties 
interested, or in case of a sudden emergency, give to the local authority or to the gas, 
electric supply, or water company, or to the undertakers (as the case may be), in 
this section referred to as the “ owners,” not less than three days’ notice before 
commencing to dig or sink such trench as aforesaid, and those owners shall be entitled 
by their officer to superintend the work, and the operators shall conform with such 
reasonable requirements as may be made by the owners or the officer for protecting 
from injury every such sewer, drain, watercourse, defence, main, pi^, syphon, 
electric line, or work, and for securing access thereto, and they shall al^, if required 
by the owners thereof, repair any damage that may be done thereto (a). 

(2) Where the operators find it necessary to undermine but not alter the petition 
of any pipe, electric line, or work, they shall temporarily support it in position 
during the execution of their works, and before completion provide a suitable and 
proper foundation for it where so undermined. 

(a) For a case in which the Postmaster-General was held entitled to recover, under the 
provisions of a local tramway Act, for injury to a telephone cable through a leakage of 
electricity, see PosimoMer-Gen&ral v. Blackpool, etc, Tramroad Go., [1921] 1 K. B. 114 ; 85 
J. P. 71 ; 20 Digest 212, 77. As to the effect of an agreement between a corporation and 
the National Telephone Company, whereby the company agre^ to hold the coqporatiott 
free from liability for damage to the wires of the company arising from the existence in 
the streets of the mains and services of the corporation, see Po^master-General v. Liverpool 
Corporation, 86 J. P. 157 ; affirmed in H. of L., [1923] A. 0. 587 ; 87 J. P, 157 ; 20 Digest 
212, 79. 
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Schedule. (3) Where the operators (being the undertakers) lay any electric line, crossing or 

lialDle to touch any matns, pipes, lines, or services belonging to any gas, electric 

supply, or water company, the conducting portion of the electric line shall be effec- 
tively insulated in a manner approved by the [Minister of Transport] ; and the 
undertakers shall not, except with the consent of the gas, electric supply, or water 
company, as the case may be, and of the [Minister of Transport], lay their electric 
lines so as to come into contact with any such mains, pipes, lines, or services, or, 
except with the like consent, employ any such mains, pipes, lines, or services as 
conductors for the purposes of their supply of energy (a). 

(4) Any question or difference which may arise under this section shall be deter- 
mined by arbitration (b). 

(5) If the operators make default in complying with any of the requirements 
of this section they shall make full compensation to all owners affected thereby for 
any loss, damage, penalty, or costs which they may incur by reason thereof ; and 
in addition thereto they shall be liable for each default to a penalty not exceeding 
ten pounds, and to a daily penalty not exceeding five pounds (c) ■: Provided that the 
operators shall not be subject to any such penalty if the court are of opinion that the 
case was one of emergency, and that the operators complied with the requirements 
of this section so far as was reasonable under the circumstances, or that the default 
in question was due to the fact that the operators were ignorant of the position of 
the sewer, drain, watercourse, defence, main, pipe, syphon, electric Hne, or work 
affected thereby, and that that ignorance was not owing to any negligence on the 
part of the operators. 

(6) For the purposes of this section the expression “ gas company ” shall mean 
any body or person lawfully supplying gas ; the expression “ water company ” shall 
mean any body or person la^idly supplying water or water power; and the 
expression “electric supply company'* shall mean any body or person supplying 
energy in pursuance of the principal Act but not in pursuance of the special order. 

(7) Where the local authority are themselves the undertakers, the references 
in tj^ section to the local authority, and to sewers, drains, watercourses, defences, 
or works under the jurisdiction or control of that local authority, shall not apply. 

For protection 19. In the exercise of any .of the powers of the special order relating to the exeou- 
tion of works, the undertakers shaU not in any way injure the railways, tunnels, 
pames. arches, works, or conveniences belonging to any railway or canal (d) company, nor 

obstruct or interfere with the working of the traffic passing along any railway or canal 

For protection 20. — (1) The undertakers shall take all reasonable precautions in constructing, 

an^t^pS^o down, and placing their electric lines and other works of all descriptions, and 

wires (e). in working their undertaking so as not injuriously to affect, whether by induction 
or otherwise, the working of any wire or line used for the purpose of telegraphic, 
telephonic, or electric signalling communication, or the currents in that wire or line, 
whether that wire or line he or be not in existence at the time of the laying down or 
placing of the electric lines or other works. 

If any question arises between the undertakers and the owner of any such wire 
or line as to whether the undertakers have constructed, laid down, or placed their 
electric linSs or other works or worked their undertaking ia contravention of this 
sub-section, and as to whether the working of that wire or line or the current therein 
is or is not injuriously affected thereby, that question shall be determined by arbi- 
tration ; and the arbitrator (unless be is of opinion that the wire or line, not having 

(a) See Regulation 3 of the Regulations, ante, p, 2622. 

(b) As to appointment of arbitrator, see s. 28 of Electric Lighting Act, 1882, ande, p. 4657. 

(c) ^ to recovery of penalties, see clause 76, posf, p. 4979. The offence of non- 
compliance with the requirements of the section is a continuing offence, and therefore 
s. 11 of the S.^ J. A., 1848 (11 Halsbury’s Statutes 278), does not apply. The right to 
recover penalties is not barred by the reference to arbitration and the award (Ghepstow 
jElectno Light and Power Go. v. GlkpsUm Qas and Coke Gonsum&rs^ Co., Ltd., [1905] 1 K. B. 
198 ; 69 J. P. 72 ; 20 Digest 203, 26). 

(d) As to canals, see alsq the Electric Lighting Act, 1882, s. 16, p. 4652. And see 
further note (a), ante, p. 4967, and the provisions of the Act of 1919, post, p. 6243, therein 
referred to, 

(e) See note (a), ante, p. 4957. 
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been so in existence at such time as aforesaid, has been placed in unreasonable Sehedule. 

proximity to the electric lines or works of the undertakers) may direct the under- 

takers to make any alterations in, or additions to, their sjrstem, so as to comply 
with the provisions of this section, and the undertakers shall make those alterations 
or additions accordingly. 

(2) Seven days before commenciog to lay down or place any electric line, or to 
use any electric line in any manner whereby the work of telegraphic or telephonic 
or electric signalling communication through any wire or line lawfully laid down 
or placed in any position may be injuriously affected, the undertakers shall, unless 
otherwise agreed between the parties interested, give to the owner of the wire or 
line notice m writing specifying the course, nature and gauge of the electric line, 
and the manner in which the electric line is intended to be used, and the amount 
and nature of the currents intended to be transmitted thereby, and the extent to 
and manner in which (if at all) earth returns are proposed to be used ; and any owner 
entitled to receive that notice may serve a requisition on the undertakers, requiring 
them to adopt such precautions as may be therein specified in regard to the lajring, 
placing, or user of the electric line for the purpose of preventing the injurious 
affection ; and the undertakers shall conform with such reasonable requirements 
as may be made by the owner for the purpose of preventing the communication 
through the wire or line from being injuriously affected as aforesaid. 

If any difference arises between any such owner and the undertakers with respect 
to the reasonableness of any requirements so made, that difference shall be deter- 
mined by arbitration. 

Provided that nothing in this sub-section shall apply to repairs or renewals oi 
any electric line so long as the course, nature, and gauge of the electric line, and the 
amount and nature of the current transmitted thereby, are not altered. 

(3) If in any case the undertakers make default in complying with the require- 
ments of this section, they shall make fuU compensation to every such owner as 
aforesaid for any loss or damage which he may incur by reason thereof, and in addition 
thereto they shall be liable for each default to a pen^ty not exceeding five pounds, 
and to a daily penalty not exceeding forty shillings : Provided that the undertakers 
shall not be subject to any such penalty as aforesaid if the court are of opinion that 
the ease was one of emergency and that the undertakers complied with the require- 
ments of this section so far as was reasonable under the circumstances, or that the 
default was due t-o the fact that the undertakers were ignorant of the position of the 
wire or lino affected thereby, and that that ignorance was not owing to any negligence 
on the part of the undertakers. 

(4) Nothing in this section contained shall be held to deprive any owner of aiy 
existing rights to proceed against the undertakers by indictment, action, or other- 
wise, in relation to any of the matters aforesaid. 

COMPUIiSOBY WOEKS. 

21. — (1) The undertakers shall, withiu a period of two years after the commence Mains, etc., to 
ment of the special order, lay down suitable and sufiheient distributing mains for the 
purposes of general supply throughout every street or part of a street specified in in 
that behalf in the special order, and shall thereafter maintain those mains. ol * 

(2) In addition to the mains hereinbefore specified the undertakers shall, at any supply, 
time after the expiration of eighteen months after the commencement of the special 
order, lay down suitable and sufficient distributing mains for the purposes of general 
supply throughout every other street or part of a street within the area of supply, 
upon being required to do so in manner provided by the special order. 

All such mains as last above mentioned (unless already laid down) shall be laid 
down by the undertakers within six months after any requisition in that behalf 
served upon them in accordance with the provisions of the special order has become 
binding upon them, or within such further time as may in any case be approved by 
the [Ministry of Transport], 

(3) When any such requisition is made in respect of any street not repairable 
by the local authority, which the undertakers are not specially authorised to break 
up by the special order, the undertakers shall (unless the authority, or person by 
whom that street is repairable, consent to the breaking up thereof) forthwith apply 
to the [Ministry of Transport] under section thirteen of the Electric lighting Act, 
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1882 (a), for the written consent of the [IVIinister] authorising and empowering the 
undertakers to break up that street, and the requisition shall not be binding upon 
them if the [Ministry of Transport] refuse their consent in that behalf. 

22. Where the local authority are not themselves the undertakers, the under- 
takers shall, twenty-eight days at least before commencing to lay in any street any 
electric line which is intended for supplying energy to any particular consumer, 
and not for the purposes of general supply, serve upon the local authority, and upon 
the owner or occupier of all premises abutting on so much of the street as lies between 
the points of origin and termination of the electric line so to be laid, a notice stating 
that the undertakers intend to lay the electric line, and setting forth the effect of 
this section, and if within that period any two or more of those owners or occupiers 
require in accordance with the provisions of the special order that a supply shall be 
given to their premises, the necessary distributing main shall be laid by the under- 
takers at the same time as the electric line intended for the particular, consumer. 

23. — (1) If the undertakers, not being a local authority, make default in laying 
down any distributing mains in accordance with the provisions of the special order 
within the periods prescribed in that behalf respectively, they shall be liable for each 
default to a penalty not exceeding five pounds for each day during which the default 
continues, and if the [Ministry of Transport] are of opinion in any case that the 
default is wilful and unreasonably prolonged they may, after considering any repre- 
sentations of the local authority, deal with the special order in manner provided by 
this section. 

(2) If the local authority are. themselves the undertakers, and make default in 
laying down any distributing main in accordance with the provisions of the special 
order, within the periods prescribed in that behalf respectively, the [Ministry of 
Transport] may deal with the special order in manner provided by this section. 

(3) Where the [Ministry of Transport] are authorised under this section to deal 
with a special order, they may either revoke the order as to the whole or any part 
of the area of supply, or, if the undertakers so desire, suffer it to remain in force as 
to that area or part thereof, subject to such conditions as they think fit to impose, 
and any conditions so imposed shall be binding on and observed by the undertakers, 
and shall be of the like force and effect in every respect, as though they were con- 
tained in the special order ; Provided that the [Ministry of Transport] shall not 
revoke the special order as to part only of the area of supply where the undertakers 
make a representation that they desire to be relieved of their liabilities as respects 
the rest of the area of supply, and in that case the [IVIinistry of Transport] shall not 
under this section revoke the special order otherwise than as to the whole of the 
area of supply. 

24. — (1) Any requisition requiring the undertakers to lay down distributing maiuH 
for the puJTJOses of general supply throughout any street or part of a street may be 

. made by six or more owners or occupiers of premises along that street or part of a 
street, or, where the local authority are not themselves the undertakers and have 
the control and management of the public lamps in that street or part of a street, 
by the local authority. 

(2) Every such requisition shall be signed by the persons making it, or by the 
local authority (as the case may be), and shall be served' upon the undertakers. 

(3) Forms of requisition shall be kept , by the undertakers at their office, and 
a copy shall, on application, be supplied free of charge to any owner or occupier of 
premises within the area of supply and, where necessary, to the local authority, and 
any requisition so supplied shall be deemed valid in point of form. 

25. — (1) Where any such requisition is made by any such owners or occupiers 
as aforesaid, the undertakers (if they think fit) may, within fourteen days after 
the service of the requisition upon them, serve a notice on all the persons by whom 
the requisition is signed, stating that they decline to he bound by the requisition 
unless those persons or some of them will bind themselves to take, or will guarantee 
that there shall be taken, a supply of energy for a period of three years at least, 
of such amount in the aggregate (to be specified by the undertakers in the notice) 
as will, at the rates of charge for the time being charged by the undertakers for a 

(a) ATiie, p. 4661. 
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supply of energy from distributing maios to the ordinary consumers witliin the Schedule. 

area of supply, produce annually such reasonable sum as is specified by the under- 

takers in the notice ; Provided that in the notice the undertakers shall not, without 
the authority of the [Minister of Transport], specify any sum exceeding twenty per 
centum upon the expense of providing and lajdng down the required distributing 
mains and any other mams or additions to existing mains which may be necessary 
for the purpose of coimecting those distributing mains with the nearest available 
source of supply. 

(2) Where such a notice is served the requisition shall not be binding on the 
undertakers unless, within fourteen days after the service of the notice on all the 
persons signing the requisition has been effected, or in case of difference within four- 
teen days after the delivery of the arbitrator's award, there be tendered to the under- 
takers an agreement severally executed by those persons or some of them, binding 
them to take or guaranteeing that there shall be taken a supply of energy for a period 
of three years at the least of such amount as will in the aggregate at the rates of 
charge above specified produce an annual sum amounting to the sum specified in 
the notice or determined by arbitration under this section, nor unless sufficient 
security for the payment to the undertakers of all moneys which may become due 
to them from those persons under the agreement is offered to the undertakers (if 
required by them by such notice as aforesaid) within the period limited for the tender 
of the agreement as aforesaid. 

(3) If the undertakers consider that the requisition is unreasonable, or that, under 
the circumstances of the case, the provisions of this section ought to be varied, they 
may, within fourteen days after the service of the requisition upon them, appeal to 
the [ Minis ter of Transport], and [the Minister] after such inquiry (if any) as [he] thmk[s] 
fit, may, by order, either determine that the requisition is unreasonable, and shall 
not be binding upon the undertakers, or may authorise the undertakers by their 
notice to require a supply of energy to be taken for such longer period than three 
years, and to specify such sum or percentage, whether ealcifiated as hereinbefore 
provided or otherwise, as is fixed or directed by the order, and the terms of the above- 
mentioned agreement shall be varied accordingly. 

(4) In case of any appeal to the [Minister of Transport] under this section, any 
notice by the undertakers under this section may be served by them within fourteen 
days after the decision of the [Minister of Transport]. 

(5) If any difference arises between the undertakers and any persons signing any 
such requisition as to any such notice or agreement, that difference shall, subject 
to the provisions of this section and to the decision of the [Minister of Transport] 
upon any such appeal as aforesaid, be determined by arbitration. 

26. Where any such requisition is made by the local authority it shall not he Pro^^ons on 
bindiog on the undertakers, unless at the time when the service is effected, or within 
fourteen days thereafter, there be tendered to the imdertakers (if required by them) 

an agreement executed by the local authority, and binding them to take for a period 
of three years at the least a supply of energy for lighting such public lamps in the 
street or part of a street in respect of which the requisition is made as may be under 
their management or control. 

Supply (a). 

27. — (1) The undertakers shall, upon being required to do so by the owner or Undertakers to 
occupier of any premises situate within fifty yards from any distributing main of 

(a) See also as to the application of this section to lines across railways, etc., the Eleotaicity oSSS 
(Supply) Act, 1910, s. 22, posi, p. 5266. Undertakers were tinder a contract to supply occupiecs within 
light to the inhabitants of a district and to the streets, public places and private projSorty 
and in order to carry out the undertaking to do certain specific tiungs and to 
provide everything which might be necessary whether specified or not for the purpose of 
supplying electric light to the street lamps. In consideration of these lequirementB the 
appellants who were consumers were bound to pay “ at such rates as wfll yield to the 
contractors a return equM to 10 per cent, over the actual coet of generating the light,” 

It was held that the words “ generating the light ” covered the whole a^ies of operations 
leading up to the production of light in fiie lamps and the “ actual cost ” included deprecia- 
tion of plant, rent, rates, taxes and insurance MmicipalU^ v. Bvlawayc Water- 

toofjfcs Oo., Lid,, [1908] A. 0. 241 ; 20 Digest 2m, 51). 
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Schedule, the undertakers in which they are, for the time being, required to maintain or are 

maintaining a supply of energy for the purposes of general supply to private consumen 

under the special order or the [Ministry of Transport] regulations, give and continue 
to give a supply of energy for those premises in accordance with the provisions of 
the special order and of the said regulations, and they shall furnish and lay any electric 
lines (a) that may be necessary for the purpose of supplying the maximum power with 
which any such owner or occupier is entitled to be supplied under the special order (h) 
subject to the conditions following ; (that is to say,) — 

The cost of so mheh of any electric lino for the supply of energy to any owner or 
occupier as may be laid upon the property of that owner or in the possession 
of that occupier, and of so much of any such electric lines as it may be necessary 
to lay for a greater distance than sixty feet from any distributing main of the 
undertakers, although not on that property, shall, if the undertakers so require 
be defrayed by that owner or occupier. 

(2) Every owner or occupier of premises requirii^ a supply of energy shall — 

(a) Serve a notice upon the undertakers specifying the premises in respect of 

which the supply is required and the maximum power required to be 
supplied, and the day (not being an earlier day than a reasonable time 
after the date of the service of the notice) upon which the supply is required 
to commence ; and 

(b) If required by the undertakers, enter into a written contract with them 

to continue to receive and pay for a supply of energy for a period of at 
least two years of such an amount that the payment to be made for the 
supply, at the rate oi charge for the time being charged by the under, 
takers for a supply of energy to ordinary consumers within the area of 
supply, shall not be less than twenty per centum per annum on the outlay 
incurred by the undertakers in providing any electric lines required under 
this section to be provided by them for the purpose of the supply, and if 
required by the undertakers give to them security for the payment to 
them of all moneys which may become due to them by the owner or occupier 
in respect of any electric lines to be iundsbed by the undertakers, and in 
respect of energy to be supplied by them (c). 

(3) Provided always, that the undertakers may, after they have given a supply 
of energy in respect of any premises, by notice in writing, require the owner or 
occupier of those premises, within seven days after the date of the service of the 

(a) As to payment of the cost of an electric installation for a country mansion as between 
tenant for life and remainderman, see Re Freake's Settlement, Kinmird, v. FreaJee, 
[1902] 1 Ch, 97 ; 20 Digest 219, 112 ; but in a later case it was held that an electric 
installation was not an “ addition ” to a building within the meaning of s. 13 of the 
Settled Land Act, 1890 (Re Ghrhe's Settlement, [1902] 2 Ch. 327 ; 20 Digest 219, 118) ; 
see also Re Blagrave's Settled, Estates (1902), 87 L. T. 62, on appeal, [1903] 1 Oh. 560 ; 20 
Digest 219, 114. For a case in which undertakers were held Uahle for injury resulting to 
a workman owing to a live wire being left upon premises when they had previously dis- 
connected the installation, see Wheeler v. Marylebone Corporation (1910), 32 M. C- 0. 223. 

(b) Where consent under their regulations was given by the Electricity Commissioners 
allowing undertakers to change over from direct current to alternating current, and a 
condition was imposed that the undertakers should pay to consumers affected the reason- 
able cost (to he determined by arbitration) of and incidental to the change-over, inoludiog 
compensation for any loss or damage incurred in consequence of the alteration, it was 
held that the arbitrator could award to a consumer the whole sum necessary to put him- 
self into the same position with alternating current as he had been in with direct current, 
including (1) the cost of purchasing and installing new apparatus, and (2) damages 
incurred through loss of business during the period of transition (Lakernan v. Gheskr 
Corporation (1933), 97 J. P. 141 ; 148 L. T. 564 ; Digest Supp.). 

(c) Where an owner who had complied with aH the statutory conditions demanded a 
supply it was held that the undertaker could not successfully set up by way of defence 
to an information that certain trade unions would not permit the work to be done and 
that they were prevented by force majeure from providing a supply (Hackney B. G. y. 
Bori, [1922] 1 K. B. 431 ; 86 J. P. 45 ; 20 Digest 205, 87). As to the liability of the 
members of an electricity committee of a council for failure to supply during the general 
strike, see Scammell <k Nephew, Ltd. v. Hurley, [192.9] 1 K. B. 419 ; 93 J. P. 99 ; Digest 
Supp. As to persons requiring a stand-by supply, see s. .23, Electricity (Supply) Act, 
1919, post, p. 5259. 
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notice, to give to them security for the payment of all moneys which may become Schedule. 

due to them in respect of the supply, in case the owner or occupier has not already 

given that security, or in case any security given has become invalid or is insufficient ; 
and in case any such owner or occupier fail to comply with the terms of the notice, 
the undertakers may, if they think fit, discontinue to supply energy for the premises 
so long as the failure continues (a), 

(4) Provided also, that if the owner or occupier of any such premises as afore- 
said uses any form of lamp or burner, or uses the energy supplied to him by the 
undertakers for any purposes, or deals with it in any manner so as to interfere un- 
duly or improperly with the efficient supply of energy to any other body or person 
by the undertakers, the undertakers may, if they thinlc fit, discontinue to supply 
energy to those premises so long as the lamp or burner is so used, or the energy is 
so used or dealt with. 

(5) Provided also, that the undertakers shall not be com f felled to give a supply 
of energy to any premises unless they are reasonably satisfied that the electric lines, 
fittings, and apparatus therein are in good order and condition, and not calculated 
to affect injuriously the use of energy by the undertakers or by other persons. 

(6) If any difference arises under this section as to any improper use of energy 
or as to any alleged defect in any electric lines, fittings, or apparatus, that difference 
shall be determined by arbitration. 

28. — (1) The maximum power with which any consumer shall be entitled to be Maxinium 
supplied shall be of such amount as he may require to be supplied with, not exceeding 

what may be reasonably anticipated as the maximum consumption on his premises ; 

Provided that where any consumer has required the undertakers to supply him 
with a maximum power of any specified amount he shall not be entitled to alter that 
maximum except upon one month’s notice to the undertakers, and any expenses 
reasonably incurred by the undertakers in respect of the service lines by which 
energy is supplied to the premises of that consumer, or anv fittings or apparatus 
of the undertakers upon those premises, consequent upon the alteration, shall be 
paid by him to the undertakers, and may be recovered summarily as a civil debt. 

(2) K any difference arises between any such owner or occupier and the undertakers 
as to what may be reasonably anticipated as the consumption on his premises or as 
to the reasonableness of any expenses under this section, that difference shall be 
determined by arbitration. 

29. Where the local authority are not themselves the undertakers, the undertakers supply of 
shall, upon receiving reasonable notice from the local authority requiring them to to public 
supply energy to any public lamps within the distance of seventy-five yards from any ^ 
dMributing main of the undertakers in which they are for the time being required 

to maintain a current of energy for the purposes of general supply under the special 
order, or the [Ministry of Trajcsport] regulations, give and continue to give a supply 
of energy to those lamps in such quantities as the local authority may require to be 
supplied 

30. — (1) Whenever the undertakers make default in supplying energy to any Penalty for 
owner or occupier of premises to whom they may be and are required to supply 

energy under the special order, they shall be liable in respect of each default to a 
penalty not exceeding forty shillings for each day on which the default occurs {?>), 

(а) See also the power of refusing a supply given by s. 18, Electric Lighting Act, 1900, 
post, p. 5102. 

(б) The fact that penalties are imposed prevents a consumer from having an action for 
damages for failure to supply. See Cleffff, Farhinson <k Go. v. Earby Gas Co., anie, p, 4316. 

WTiere a consumer receives a supply of dectricity by virtue of statutory ri^t and not by 
virtue of special contract, he cannot claim damages for failure to supply electricity at the 
declared voltage though penalties for doing so are imposed (Stevens v. Aldershoi Gas, 

Water and District Lighting Co. (1932), 102 L. J. K. B. 12 ; Digest Supp.). But this 
section only applies in the case of consumers to whom the undertakers are bound to make 
a supply. In the case of other consumers supplied by special agreement an action is 
maintainable for breach of the agreement (Jform and Bastert, Ltd. v. Loughborough 
Corporation, [1908] 1 K. B. 205 ; 71 J. P. 521 ; 20 Digest 204, 31). An injunction was 
granted to restrain a corporation from discontinuing or curtaiimg a supply under an 
agreement owing to increased cost of production (Taylor v. West Bromtc^ Corporation 
(1916), 38 M. C. C. 13). 
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Schedule. 


Methods of 
charging. 


Maximuin 

prices. 


(2) Where the local authority are not themselves the undertakers, and the under- 
takers make default in supplying energy to the public lamps to which they may be 
and are required to supply energy under the special order, the undertakers shall be 
liable in respect of each default to a penalty not exceeding forty shillings for each 
lamp, and for each day on which the default occurs. 

(3) Whenever the imdertakers made default in supplying energy in accordance 
with the terms of the [Ministry of Transport] regulations they shall be liable to such 
penalties as are prescribed by the regulations in that behalf. 

(4) Provided that the penalties to be inflicted on the undertakers under this section 
shall in no case exceed in the aggregate in respect of any defaults not being wilful 
defaults on the part of the undertakers the sum of fifty pounds for any one day, 
and provided also that in no case shall any penalty be inflicted in respect of any 
default if the court are of opinion that the-default was caused by inevitable pcoident 
or force majeure or was of so slight or unimportant a character as not materially 
to affect the value of the supply (a). 


Peioe (&), 

31. — (1) The undertakers may charge for energy supplied by them to any ordinary 
consumer (otherwise than by agreement) — 

(1) By the actual amount of energy so supplied ; or 

(2) By the electrical quantity contained in the supply ; or 

(3) By such other method as may for the time being be approved by the [Minister 
of Transport]. 

(2) . . . (c). 

(3) Provided also, that before commencing to supply energy through any dis- 
tributing main for the purposes of general supply, the undertakers shall, if the local 
authority are not themselves the undertakers, give notice to the local authority, 
and, if the local authority are themselves the undertakers, by public advertisement, 
by what method they propose to charge for energy supplied through that main ; 
and, where the undertakers have given any such notice, they shall not be entitled 
to change that method of charging except after one month’s notice of the change 
has been given by them, if the local authority are not themselves the undertakers 
to the local authority, and in any case to every consumer of energy who is supplied 
by them from the main. 

.32. — (1) The prices to be charged by the undertakers for energy supplied by them 
shall not exceed those stated in that behaK in the special order or in the case of a 
method of charge approved by the [Minister of Transport], such price as the [Minister 
of Transport] determine[8] on approving the method. 

(2) (d) Provided that if, in a case where the local aiUhority are not Ihemdves the 
undertakers, either the local authority or the undertakers, at any time after the expiration 
of seven years after the commenceme'Ht of the special order, make a representation to the 
[Minister of Transport] that the prices or methods of charge stated in the special order 
or approved by the [Minister of Transport] ought to he altered, the [Ministry of Trains- 
port], after such inquiry as they may think fit, may make an order varying the prices 
or methods of charge stated in the special order or so approved as aforesaid, or substituting 

(a) As to what amounts to force majeure within the meaning of this clause, see Hackney 
B. (7. V. JDori, ante, p. 4966. Where a corporation had made an agreement for the 
supply of energy for power purposes, an interim injunction was granted to restrain them 
from discontinuing or curtailing the supply on the ground of the enhanced cost of pro- 
duction consequent on the war {Taylor v. West Bromwich Corporation (1916), 38 M. 0. C, 
13). And see note [a], post, p. 4969. 

(&) See the Electric Lighting Act, 1882, ss. 19—21, ante, pp. 4654, 4655, and notes, 
and s. 42, Electricity (Supply) Act, 1926, Vol. V., post Orders authorising municipal 
electrical undertakings now frequently contain what is known as the Bermondsey clause. 
See The Times, June 29th, 1904. 

(c) Bepealed by s. 22 Electricity (Supply) Act, 1922, Vol. V., post 

(d) A new sub-section making three years the ordinary period of revision of prices and 
allowing representations by undertakers, consumers, local authorities not undertakers and 
in certain oases in the county of London the London County Council has been substituted 
for this sub-section by s. 22 (2), Electricity (Supply) Act, 1922. The new provision is set 
out ; Vol. V. and 7 Halsbury’s Statutes 789. 
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otlier prices or methods of charge in lien thereof, and the prices or methods of charge so Schedule. 

varied or substituted shall have effect on and after such day as may be mentioned in the 

order, as if they had been stated in the special order : Provided also that the prices and 
methods of charge for the time being in force may be altered in like manner at any time 
after the expiration of any or every period of seven years after they were last altered. 


33. Subject to the provisions of the special order and of the principal Act, and to Other charges 
the right of the consumer to require that he shall be charged according to some one agreemem;* 
or other of the methods above mentioned, the undertakers may make any agreement 
with a consumer as to the price to be charged for energy, and the mode in which 
those charges are to be ascertained, and may charge accordingly {a). 


34. Where the local authority are not themselves the undertakers, the price to price to public 
be charged by the undertakers and to be paid to them for all energy supplied to the lamps, 
public lamps, and the mode in which those charges are to be ascertained, shall be 

settled by agreement between the local authority and the undertakers, and, in case 
of difference, shall he determined by arbitration, regard being had to the circum- 
stances of the case and the distributing or other mains (if any) which may have 
to be laid for the purpose, and the prices charged to ordinary consumers in the 
district. 

Electric Inspectors. 

35. — (1) The local authority, so long as they are not themselves the undertakers? Appointment 
and, while the local authority are themselves the undertakers, the [Minister of Health], f^pectSs 
on the application of any consumer or of the undertakers, may appoint and keep 
appointed, one or more competent and impartial person or persons to be electric 
inspectors under the special order (6). 

(2) If, in a case where the local authority are not themselves the undertakers, 
no electric inspector is appointed by the local authority, or the inspection of electric 
lines and works is imperfectly attended to by the local authority, or the local authority 
themselves become the undertakers for the purposes of the special order, the [Minister 
of Transport], on the application of any consumer, or of the undertakers, may appoint 
and keep appointed, one or more competent and impartial person or persons to be 
electric inspectors under the special order. 


36. — (1) The duties of an electric inspector under the special order shall be as Duties of 
foUowS:-- electric ia- 


(a) The inspection and testing, periodically and in special cases, of the under- 

takers’ electric lines and works and the supply of energy given by them ; 

(b) The certifying and examination of meters (c) : and 

(c) Such other duties in relation to the undertaking as may be required of him 

under the provisions of the special order or of the [Ministry of Transport] 
regulations. 


spectora. 


(а) If persons who are not entitled to require a supply under tho Act make an agree- 
ment with the undertakers for a supply of electrical energy, they may bring an action 
against the undertakers to recover damages for an alleged breach of the agreement, there 
being no clear words in the statute confining the remedy to proceedings to recover a 
penalty under clause 30, ante, p. 4967 (Morris and Bastert, Ltd. v. Loughborough Corporation, 
[1908] 1 Iv. B. 206 ; 71 J. P. 621 ; 20 Digest 204, 31). See also Taylor v. West Bromwich 
Corporation, ante, p. 4968. 

See also JBoume <Ss Hollings^vorth v. Marylehone B. C. (1908), 72 J. P. 306 ; 24 T. L, E. 
613 ; 20 Digest 204, 32. 

An agreement for a two-part tariff may *be made under this clause, which is not a 
power conferred for use in exceptional cases only (Att.-Oen. v. Wimbledon Corporation, 
[1940] Oh. 180 ; [1940] 1 All E. E. 76 ; Digest Supp.). 

As to stamp duty, see the Electric Lighting Act, 1909, s. 19, post, p. 5102. 

(б) Where a dispute arises between the undertakers and a consumer as to whether a 
meter is not in proper order for correctly registering the amount of electricity supplied 
such dispute is to be determined under clause 67, post, p, 4974, by the inspector appointed 
under the clause. If no inspector has been appointed, no cause of action arises against 
the consumer for electricity supplied (Hendon Mlleotric Supply Go,, Ltd. v. Banks (1917), 
82 J. P. 228 ; 87 L. J. K. B. 790 ; 20 Digest 209, 58). 

(c) The words in italics were repealed by the Electricity Supply (Meters) Act, 1936, 
s, 6 (2), Vol. V. and 29 Halsbury’s Statutes 136. 
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The Electric Lighting (Clauses) Act, 1899 . 

(2) The local authority, with the approval of the [Minister of Transport], or the 
[Minister of Transport], if the inspector is appointed by [him], may prescribe the 
manner in which and the times at which any such duties are to be performed by an 
electric inspector, and also the fees to be taken by him, and those fees shall be 
accounted for and applied as may be directed by the local authority or the [Minister 
of Transport], as the case may be. 

37. — (1) The local authority may pay to any electric inspector appointed by them 
under the special order such reasonable remuneration (if any) as they may determine, 
and that remuneration may be in addition to, or in substitution for, any fees directed 
to be paid to electric inspectors in respect of their duties under the special order or 
the [Ministry of Transport] regulations, according as the local authority determine. 

(2) Where the local authority are themselves the undertakers, they shall pay to 
every electric inspector appointed under the provisions of the special order such 
reasonable remimeration (if any) as may be determined by the [IVIinister of Trans- 
port], arid that remuneration may be in addition to, or in substitution for, any fees 
which are directed to be paid to electric inspectors for services rendered by them 
under the special order or the [Ministry of Transport] regulations, as may be settled 
by [the Minister] ; and where any such remuneration is settled to be in substitution 
for fees, any fees payable by any party other than the undertakers, shall, in lieu 
of being paid to the electric inspector for his own use, be due and paid to him on 
behalf and for the use of the undertakers, and shall be carried by them to the credit 
of the local rate. 

38. — (1) The undertakers shall send to the [Minister of Transport] notice of any 
accident by explosion, or fire, and also of any other accident of such kind as to 
have caused, or to be likely to have caured, loss of life, or personal injury which 
has occurred in any part of the undertakers* works or their circuits, or in connection 
with those works or circuits, and also notice of any loss of life or personal injury 
occasioned by any such accident. The notice shall be sent by the earliest practicable 
post after the accident occurs, or, as the case may be, after the loss of life or personal 
injury becomes known to the undertakers (a). 

If the undertakers fail to comply with the provisions of this sub-section they shall 
be liable, for each default, to a penalty not exceeding twenty pounds. 

(2) The [Minister of Transport] may also, if [he] deera[s] it necessary, appoint any 
electric inspector or other fit person to inqinre and report as to the cause of any 
accident afecting the safety of the public, which may have been occasioned by 
or in connection with the undertakers* works, whether notice of the accident has 
or has not been received from the undertakers, or as to the manner and extent in 
and to which the provisions of the special order and the principal Act, and of the 
[Ministry of Transport] regulations, so far as those provisions afiect the safety of 
the public, have been complied with by the undertakers ; and any person appointed 
under this section, not being an electric inspector, shall for the purposes of his appoint- 
ment have all the powers of an electric inspector under the special order. 

Testing and Inspection. 

39. On the occasion of the testing of any main of the undertakers reasonable 
notice thereof shall be given to the undertakers by the electric inspector, and the 
testing shaU be ranied out at such suitable hours as, in the opinion of the inspector, 
will least interfere with the supply of energy by the undertakers, and in such maimer 
as the inspector thinks exx)edient, but, except under the provisions of an order made 
in each case in that behalf by the [Minister of Transport], he shall not be entitled 
to have access to or interfere with the mains of the undertakers at any points other 
than those at which the undertakers have reserved for themselves access to the said 
mains : Provided that the undertakers shall not be held responsible for any inter- 
ruption in the supply of energy which may be occasioned by or required by the 
inspector for the purpose of any such testing as aforesaid. Provided also that the 
testings shall not be made in regard to any particular portion of a main oftener than 
once in any three months, unless in pursuance of an order made in each case in that 
behalf by the [Minister of Transport], 

(a) As to the responsibility of the undertakers, see clause 77, post, p. 4970. 
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40. An electric inspector, if and when required to do so by any consumer, shall, Schedule. 

on payment by the consumer of the prescribed fee, test the variation of electric 

pressure at the consumer's terminals, or make such other inspection and testing of 

the service lines, apparatus, and works of the undertakers upon the consumer’s cousumS-’s 
premises as may be necessary for the purpose of determining whether the under- premises, 
takers have complied with the provisions of the special order and the [Ministry of 
Transport] regulations. - 

41. — (1) Where the local authority arc not themselves the undertakers, the Undertakers, 
undertakers shall at such places, within a reasonable distance from a distributing 

main, establish at their own cost and keep in proper condition such reasonable ^tablish test- 
number of testing stations, as the local authority think proper and sufficient for ^*^8 stations, 
testing the supply of energy by the undertakers through the main, and shall place 
thereat proper and suitable instruments of a pattern to be approved by the [Minister 
of Transport], and shall connect those stations by means of proper and sufficient 
electric lines with the mains, and supply energy thereto for the purpose of the testing. 

(2) If any dispute arises between the local authorities and the undertakers as to 
whether the number of the testing stations and the distance from the main at which 
they are established is reasonable or excesssive, or as to any excessive or improper 
use of energy for the testing, or as to the performance by the undertakers of their 
duties under this section, that dispute shall be determined by arbitration. 

(3) Where the local authority are themselves the undertakers, a court of sum- 
mary jurisdiction may upon the application of any ten consumers direct the under- 
takers, at their own cost, to establish at such places, within a reasonable distance 
from a distributing main, and keep in proper condition, such reasonable number of 
testing stations, as the court think proper and sufficient for testing the supply of 
energy by the undertakers through the main, and thereupon (a) the undertakers 
shall establish such testing places, and provide thereat such proper and suitable 
instruments of a pattern to be approved by the [Minister of Transport] as the court 
direct, and they shall connect those stations by means of proper and sufficient 
electric lines with the mains, and supply energy thereto for the purpose of the 
testing. 

42. The undertakers shall set up and keep upon all premises from which they Undertakers 
supply energy by any distributing mains such suitable and proper instruments of ^entB^on^Sr 
such pattern and construction as may be approved or prescribed by the [Minister premises. 

of Transport], and shall take and record, and keep recorded, such observations as 
the [Minister of Transport] may prescribe, and any observations so recorded shall be 
receivable in evidence. 

43. — (1) The undertakers shall keep in efficient working order all instruments which Keadings of 
they are required by or under the special order to place, set up, or keep at any testing 

station or on their own premises, and any electric inspector appointed under the 
special order may examine and record the readings of those instruments, and any 
readings so recorded shall be receivable in evidence, 

(2) Where the local authority are not themselves the undertakers, the examina- 
tions and readings under this section must be made at such times and in such manner 
as may be directed by the authority by whom the inspector is appointed. 

44. Any electric inspector appointed under the special order shall have the right Electric 
to liave access at all reasonable hours to the testing stations and premises of the 
undertakers for the purpose of testing the electric lines and haistruments of the undertakers* 
undertakers, and ascertaining if they are in order, and in case they are not in order instruments, 
he may require the undertakers forthwith to have them put in order. 

45. The undertakers may, if they think fit, on each occasion of the testing of any 

main or service line, or the testing or inspection of any instruments of the under- tStiugs. 
takers by any electric inspector, be represented by some officer or other agent, but 
that officer or agent shall not interfere with the testing or inspection. 

(a) There seems to be no right of appeal, even from the refusal of the application by 
the court of summary jurisdiction. 
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Schedule. undertakers shall afford all facilities for the proper execution of the special 

’ order with respect to inspection and testing and the readings and inspection of instru- 

Undertakers ^nents, and shall comply with all the requirements of or under the special order in 
to give facilities that behalf ; and in case the undertakers make default in complying with any 
for testing. provisions of this section they shall be liable in respect of each default to a 

penalty not exceeding five pounds, and to a daily penalty not exceeding one 
pound. 

47 . — ( 1 ) Every electric inspector shall, on the day immediately following that 
on which any testing has been completed by him under the special order, make 
and deliver a report of the results of his testing to the authority or person by whom 
he was required to make the testing, and to the undertakers, and that report shall be 
receivable in evidence. 

(2) If the undertakers or any such authority or person are or is dissatisfied with 
any report of any electric inspector, they or he may appeal to the [Minister of Trans- 
port] against the report, and thereupon the [Minister of Transport] shall inquire into 
and decide upon the matter of the appeal, and [his] decision shall be final and binding 
on all parties. 

Exposes of 48.— (1) Save as otherwise provided by the special order or by the [Ministry of 

fnspector. Transport] regulations, all fees and reasonable expenses (a) of an electric inspector 
shall, unless agreed be ascertained by a court of summary jurisdiction, or (where 
the inspector is appointed by them) by the [Minister of Transport], and shall be paid 
by the undertakers, and if a local authority are the undertakers may be recovered 
summarily as a civil debt (6). 

(2) Provided that where the report of an electric inspector, or the decision of 
the [Minister of Transport], shows that any consumer was guilty of any default or 
negligence, the fees and expenses shall, on being ascertained as above mentioned, 
be paid by the consumer as the court or the [Minister], by whom the fees are ascer- 
tained, having regard to the report or decision, direct, and may be recovered sum- 
marily as a civil debt. 

(3) Provided also, that in any proceedings for penalties under the special order 
the fees and expenses of an electric inspector incurred in connection with the pro- 
ceedings shall be payable by the complainant or defendant as the court direct. 

Meters. 

Meters to be 49 (c). The amount of energy supplied hy the undertahers to any ordinary consumer 
under the special order, or the electrical quantity contained in the supply {according to 
the method hy which the undertahers dect to charge), hereinafter referred to as the 
value of the supply,” shall, except as otherwise agreed {d) between the consumer and 
the undertakers, he ascertained hy means of an appropriate meter duly certified under 
the provisions of the special order. 

50 (c). A meter shcdl he considered, to he duly certified under the provisions of the 
special order if it he certified hy an electric inspector appointed under the special order 
to he a correct meter, and to he of some construction arid, pattern, and to have been fixed 
and to have been connected with the sendee lines in some manner approved hy the 

{a) That is, expenses specifically incurred by an electric inspector in making tests and 
inspections, but not salary appointed to him, nor the general expenses of his laboratory 
and staff {Crawford v. City of London Electric Lighting Co. (1898), 67 L. J. Q. B. 942 ; 78 
L, T. 841 ; 20 Digest 214, 89) ; and compare s. 49 of the City of London Electric Lighting 
Order, 1899, confirmed by Electric Lighting Order Confirmation (No. 20) Act, 1899. 

{h) That is under ss. 6 and 35 of the S. J. A., 1879 (11 Halsbury’s Statutes 325, 342). 

(c) As to clauses 49, 50, 51, 53, see s. 11 of the Electric Lighting Act, 1909, post, p. 5100. 
wHoh in effect repealed them and substituted new sections contained in the schedule 
thereto. The substitution takes effect “ subject to such adaptations (if any) as may he 
necessary,” even in the case of Acts and Orders passed or confirmed before the Act of 
1909, post, p. 6096. As regards clauses 60, 51, see also the Electricity Supply (Meters) 
Act, 1936, s. 1 (4) ; Vol. V. and 29 Halsbury’s Statutes 133, under which the powers of 
electricity inspectors under these sections are transferred to meter examiners. 

{d) See Gravesend and Northfleet Electric Tramways, Ltd. v. Gravesend Corporation 
(1910), 74 jr. P. 166 ; 8 L. G. R. 445 ; 20 Digest 208, 57. 


Meter to be 
certified. 


Report of 
results of 
testing. 



62 & 63 ViCT. c. 19. 4973 

[Minister of Transport], and every such meter is hereinafter referred to as a ‘‘ certified Schedule. 

meter : Provided that where any alteration is made in any certified meter, or wlme 

any meter is unfixed or disconnected from the service lines, that meter shall cease to he a 
certified meter unless and until it is again certified as a certified meter under the pro- 
visions of the special order. 

51 {a). An electric inspector, on being required to do so by the undertakers or by any Inspector to 
consumer, and on payment of the prescribed fee (&) by the party so requiring him, shall meter. 
examine any meter intended for ascertaining the value of the supply, and shall certify 
it as a certified meter if he considers it entitled to be so certified. 

52. Where the value of the suppl 3 " is under the special order required to be asoer- Unclertalcers to 
tained by means of an appropriate meter, the undertakers shall, if required by any 
consumer, supply him with an appropriate meter, and shall, if required, fix it upon do so. 
the premises of the consumer and connect the service lines therewith and procure 
the meter to be duly certified under the provisions of the special order, and for those 
purposes may authorise and empower any officer or person to enter upon the premises 
at all reasonable times and execute all necessary works and do all necessary acts ; 
provided that previously to supplying any such meter the undertakers may require 
the consumer to pay to them a reasonable sura in respect of the price of the meter, 
or to give security therefor, or (if he desires to hire the meter) may require him to 
enter into an agreement for the hire of the meter as hereinafter provided. 

53(a). No consumer shall connect any meter used or to he used tinder the special 
order for ascertaining the value of the supply with any electric line thmigh which energy ^sconnected 
is supplied by the undertakers, or disconnect any such meter from any such electric without notice. 
line, unless he has given to the underlakei's not Ipm than forty-eight hours' notice in 
uniting of his intention to do so, and if any 'person acts m contravejitiou of this section 
he shall he liable for each offence to a penalty not exceeding forty shillings. 

54. — (1) Every consumer shall at all times at his ow expense keep all meters Consumer to 
belonging to him (c), whereby the value of the supply is to be aoertained, in proper in pro^r^olrder 
order for correctly registering the value, and in default of his so doing the under- 
takers may cease to supply energy through tho meter, 

(2) The undertakers shall have access to and be at liberty to take off, remove, 
test, inspect, and replace any such meter at all reasonable times. Provided that all 
reasonable expenses of and incident to any such taking off, removing, testing, inspect- 
ing, and replacing, and the procuring the meter to be again duly certified where the 
•re-certifying is thereby rendered necessary, shall, if the meter is found to be not in 
proper order, be paid by the consumer, but if it is found to be in proper order all 
expenses connected therewith shall be paid by the undertakers. 

55. The undertakers may let for hire any meter for ascertaining the value of the Power to tiio 
supply, and any fittings thereto, for such remuneration in money and on such terms metorsf* ^ 
with respect to tho repair of the meter and fittings, and for securing the safety and 

return to the undertakers of the meter and fittings, as may be agreed upon between 
the hirer and the imdertakers, or, in case of difference, determined by the [Minister 
of Transport], and that remuneration shall be recoverable by the undertakers sum- 
marily as a civil debt (d). 

56. The undertakers shall, unles the agreement for hire otherwise provides, at all 

times, at their own expense, keep all meters let for hire by them to any consumer, lS; for^o to 
whereby the value of the supply is ascertained, in proper order for correctly registering repair, 
that value, and in default of their doing so the consumer shall not be liable to pay 
rent for the meters during such time as the default continues. The undertakers 
shall, for the purposes aforesaid, have access to and be at liberty to remove, test, 
inspect, and replace any such meter at all reasonable times : Provided that tlie 
expense of procuring any such meter to be again duly certified, where that re- 
certifying is thereby rendered necessary, shall be paid by the undertakers 

(a) See note (c), ante, p. 4972. 

(b) Prescribed under clause 36 (2), ante, p. 4970. 

(c) As to meters hired from the undertakers, see clauses 56, 56, supra. 

(d) That is, under ss. 6 and 35 of the S. J. A., 1879 (11 Halsbury’s Statutes 326, 342). 
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Schedule. 57. If any difference arises between any consumer and the undertakers as to 

whether any meter, whereby the value of the supply is ascertained (whether belonging 

Differences as to the consumer or to the undertakers), is or is not in proper order for correctly 

of registering the value, or as to whether that value has been correctly registered in 

settled by any case by any meter, that difference shall be determined upon the application 

inspector. either party by an electric inspector or, where the local authority are the con- 

sumers, by an inspector to be appointed by the [Minister of Transport], and that 
inspector shall also order by which of the parties the costs of and incidental to the 
proceedings before him shall be paid, and the decision of the inspector shall be 
final and binding on all parties (a). 

Subject as aforesaid, the register of the meter shall be conclusive evidence (b) 
in the absence of fraud of the value of the supply. 

Undertakers to 58. Where any consumer who is supplied with energy by the undertakers from 
any distributing main is provided with a certified meter for the purpose of ascertaining 
new meters the value of the supply and the undertakers change the method of charging for energy 
of chL*™e ^ supplied by them from the main, the undertcakers shall pay to that consumer the 
altered. reasonable expenses to which he may be put in providing a new meter for the purpose 

of ascertaining the value of the supply according to the new method of charging, 
and those expenses may be recovered by the consumer from the undertakers sum- 
marily as a civil debt (c). 

Undertakers 69 . In addition to any meter which may be placed upon the premises of any 
meters^? consumer to ascertain the value of the supply, the undertakers may place upon his 
“sg^^supply premises such meter or other apparatus as they may desire for the purpose of ascer- 
meSurement. taming or regulating either the amount of energy supplied to the consumer or the 
number of hours during which the supply is given, or the maximum power taken 
by the consumer, or any other quantity or time connected with the supply : Pro- 
vided that the meter or apparatus shall be of some construction and pattern and shall 
be fixed and connected with the service lines in some manner approved by the 
[Minister of Transport], and shall be supplied and maintained entirely at the cost ol 
the undertakers, and shall not, except by agreement, be placed otherwise than 
between the mains of the undertakers* and consumer’s terminals. 

Maps. 

Map of area 50- — (1) The undertakers shall forthwith after commencing to supply energy 
be to under the special order cause a map to be iriade of the area of supply, and shall 

cause to be marked thereon the line and depth below the surface of all their then 
existing mains, service lines, and other underground works and street boxes, and 
shall once in every year cause that map to be duly corrected so as to show the then 
existing lines. The undertakers shall also, if so required by the [Minister of 
Transport] or the Postmaster-General, cause to be made sections showing the level 
of aU their existing mains and underground works other than service lines. The 
said map and sections shall be made on such scale or scales as the [Minister of Trans- 
port] prescribe. 

(2) Every map and section so made or corrected, or a copy thereof, marked with 
the date when it was made or last corrected, shall be kept by tbe undertakers at their 
principal office within the area of supply, and shall at all reasonable times be open 
to the inspection of all applicants, and those applicants may take copies of it or any 
part thereof. The undertakers may demand and take from every such applicant 
such fee not exceeding one shilling for each inspection of the map, section, or copy, 
and such further fee not exceeding five shillings for each copy of it, or any part 
thereof, taken by the applicant, as they prescribe. 

(a) If no inspector has been appointed the undertakers caimot in case of dispute recover 
the value of electricity consumed. See Hendon Electric Supply Co, v. Banks, ante, p. 4969. 
The powers under this section are transferred from electricity inspectors to meter examiners 
by the Electricity Supply (Meters) Act, 19S6, s. 1 (4), Vol. V. and 29 Halsbury’s Statutes 
133 ; and by ibid,, s. 3 (1), Vol. V. and op. ciL 135, this section is excluded in certain cases 
from the transitional provisions as to existing meters. 

(b) Compare the Gasworks Clauses Act, 1871, s. 20, ante, p. 4312, as to registers of gas 
meters. 

(c) That is, under ss. 6 and 35 of the S. J. A., 1879; 11 Halsbury’s Statutes 325, 342. 
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(3) The undertakers shall, if required by the [Minister of Transport] or the Post- 
master-General, or, where the local authority are not themselves the undertakers, 
by the local authority, supply to them or him a copy of any such map or section 
and cause that copy to be duly corrected so as to agree with the original or originals 
thereof as kept for the time being at the office of the undertakers. 

(4) If the undertakers fail to comply with any of the requirements of this section 
they shall for each default be liable to a penalty not exceeding ten pounds, and to 
a daily penalty not exceeding two pounds. 


Notices, etc. 

61. Notices, orders, and other documents under the special order may be in Notices, etc.^ 
writing or in print, or partly in writing and partly in print, and where any notice, 
order, or document requires authentication by the local authority, the signature 
thereof by the clerk or surveyor to the local authority shall be sufficient authenti- 
cation. 


62. — (1) Any notice, order, or document required or authorised to be served Service of 
upon any body or person under the special order or the principal Act may be served i^otlces, etc. 
by being addressed to that body or person, and being left or transmitted through 
the post to the following addi’esses respectively : 

(a) in the case of the [Minister of Transport], the [Ministry of Transport]. 

(b) in the case of the Postmaster- General, the General Post Office : 

(c) in the case of any county council, the office of that council ; 

(d) in the case of any local authority, the office of that local authority ; 

(e) in the case of the undertakers, where the undertakers are not a local authority, 

the registered office of the undertakers ; 

(/) in the case of a company having a registered office, at that registered office, 
and in the case of a company having an office or offices, but no registered 
office, the principal office of that company ; 

(g) in the case of any other person, the usual or last-known place of abode of that 
person. 

(2) A notice, order, or document by this Schedule required or authorised to be 
served on the owner or occupier of any premises shall be deemed to be pro})erly 
addressed if addressed by the description of the “ owner '' or “ occupier of the 
premises (naming the premises) without further name or description. 

(3) A notice, order, or document by the special order required or authorised to 
be served on the owner or occupier of premises may be served by delivering it, or 
a true copy thereof, to some person on the premises, or, if there is no person on the 
premises to whom the same can with reasonable diligence be delivered, by fixing it 
on some conspicuous part of the premises. 

(4) Subject to the provisions of the special order as to cases of emergency, where 
the interval of time between the service of any notice or document under the pro- 
visions of the special order and the execution of any works, or the performance of 
any duty or act, is less than seven days, the following days shall not be reckoned 
in the computation of that time : that is to say, Sunday, Christmas Bay, Good 

Friday, any bank holiday under and within the meaning of the Bank Holiday Act, 34 & 35 Viet. 
1871, and any Act amending that Act, and any day appointed for public fast, humilia- 
tion, or thanksgiving. 


Revocation oe Special Order. 

03. If the [IVIinister of Transport], in any case where a local authority are not the Revocation of 
undertakers, at any time after the commencement of the special order, have reason 
to believe that the undertakers have made any default in executing worlds or supplying are insolvent, 
energy in accordance with the provisions of that order, and that that default is in 
consequence of the insolvency of the undertakers, and that by reason of that insol- 
vency the undertakers are unable fully and efficiently to discharge the duties and 
obligations imposed upon them by that order, the [Minister of Transport] may after 
such inquiry as they may think necessary, and after considering any representations 
of the local authority, revoke that order as to the whole or (with the consent of the 
undertakers) as to any part of the area of supply. 
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64. If i» any case where a local authorit > are not the undertakers, the undertakers 
at any time after the commencement of the special order represent to the [Minister 
of Transport] that the undertaking cannot be carried on with profit, and ought to 
be abandoned, the [Minister of Transport] shall inquire into the truth of the repre- 
sentation, and if upon that inquiry they are satisfied of the truth of the representation 
they may, if in their discretion they think fit, revoke the special order as to the whole 
or (with the consent of the undertakers and of the local authority) as to any part- of 
the area of supply. 

65. If in a case where the local authority are themselves the undertakers, the 
[Minister of Transport], at any time after the commencement of tbs special order, 
have reason to believe that the undertakers have made default in executing works 
or supplying energy in accordance with the provisions of the special order, the 
[Minister of Transport] may, after such inquiry as they may think necessary, revoke 
the special order as to the whole or (with the consent of the undertakers) any part 
of the area of supply upon such terms as the [Minister of Transport] think just. 

66. In' addition to any other powers which the [Minister of Transport] may have 
in that behalf, they may revoke the special order at any time with the consent 
and concurrence of the undertakers, and, where the local authority are not them^ 
selves the undertakers, also of the local authority upon such terms as the [Minister 
of Transport] think just. 

67. If the [Minister of Transport], in any case where the local authority are not 
themselves the undertakers, at any time revoke the special order as to the whole 
or any part of the area of supply, under any of the provisions of the special order, 
the following provisions shall have effect : 

(a) The [Minister of Transport] shall serve a notice of the revocation upon the 

undertakers and upon the local authority, and shall in that notice fix a 
date at which the revocation shall take effect, and frojii and after that 
date all the powers and liabilities of the undertakers under the special order 
or this Act, for the supply of energy within such area, or part thereof as 
aforesaid, shall absolutely cease and determ ine. 

(b) Within two months after the service of the notice by the [Minister of 

Transport] upon the local authority, the local authority, if they think 
fit, may by notice in writing require the undertakers to sell, and there- 
upon the undertakers shall seU, to them so much of the undertaking or 
such part thereof as aforesaid as is within the district of the local authority, 
upon terms of paying the then value of all land, buildings, works, materials, 
and plant of the undertakers suitable to and used by them for the purposes 
of the undertaking or such part thereof as aforesaid, that value being agreed 
or estimated in manner directed by the Electric Lighting Act, 1888, in the 
case of purchases effected by the local authority under section two of that 
Act (a). 

(c) Where any purchase is so effected, the undertaking, or part thereof so pur- 

chased, shall vest in the local authority, freed from any debts, mortgages, 
or similar obligations of the undertakers, or attaching to the undertakig; 
and the revocation of the special order, as to the whole of the ai*ea of supply, 
or such part thereof as aforesaid, shall extend only to the revocation of the 
rights, powers, authorities, duties, and obligations of the undertakers from 
whom the undertaking, or such part thereof as aforesaid, is purchased in 
relation to the supply of energy within that area or part thereof, and, save 
as aforesaid, the special order shall remain in full force within that area 
or part thereof in favoTir of the local authority, by whom the undertaking 
or pai-t thereof is purchased as aforesaid. 

(d) Where no purchase has been effected under the preceding provisions of this 

section, the local authority, and any body or person who may be liable 
to repair any street or part of a street in which any works of the undertaker 
have been, placed, may (subject liowever to any agreement between the 
local authority or that body or person and the imdertakers providing for 

(a) AnUp p. 4643. 
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the removal of those works by the undertakers) forthwith remove those Schedule. 

works with all reasonable care, and the undertakers shall pay to the local 

authority, or other such body or person as aforesaid, such reasonable costs 
of the removal, and of the reinstatement of the street or part of a street 
as may be specified in a notice to be served on the undertakers by the local 
authority or other body or person, or (if so required by the undertakers, 
within one week after the service of the notice upon them) as may be deter- 
mined by arbitration. 

If the undertakers fail to pay such reasonable costs as aforesaid within 
one month after the service upon them of the notice, or the delivery of the 
award of the arbitrator (as the case may be) the local authority, or other 
such body or person as aforesaid may, without any previous notice to the 
undertakers (but without prejudice to any other remedy which they may 
have for the recovery of the amount), seU and dispose of any such works 
as aforesaid, either by public auction or private sale, and for such sum or 
sums and to such person or persons as they may think fit ; and may, oht 
of the proceeds of the sale, pay and reimburse themselves the amount of 
the costs so specified or settled as aforesaid and of the costs of sale and the 
balance (if any) of the proceeds of the sale shall be paid over by them to the 
undertakers. 

(e) In case the local authority or any body or person may be entitled to compensa- 
tion for any damage sustained by them by reason or in consequence of the 
execution of any works within such area, or part thereof as aforesaid, or the 
exercise of any powers granted by the special order to the undertakers, 
or for any expenses to which that local authority, body, or person may have 
been put in removing any works of the undertakers within the area, or 
part thereof, under the provisions of the special order, that compensation 
shall be a first charge on any money that may have been deposited or secured 
by the undertakers under the provisions of the special order in respect of 
that area, or part thei'eof, and which may not have been repaid or released 
by the undertakers, and that money shall be applied rateably in satisfying 
those claims, and in every such case the amount of compensation to be paid 
in respect of the various claims and the persons to whom it is to be paid, 
shall be determined by arbitration. 

68. — (1) If the [Minister of Transport], in a case where the local authority are Provialona 
themselves the undertakers, at any time revoke the special order as to the whole or ^uihority^e 
any part of the area of supply, any persons who may be liable to repair any street undertaken 
or part of a street within that area or part thereof in which any work i of the under- 

takers have been placed, may forthwith remove those works with all reasonable 
care, and the undertakers shall pay to those persons such reasonable costs of the 
removal as are specified in a notice to be served on the undertakers by those persons, 
or if so required by the undertakers within one week after the service of the notice 
upon them as may be determined by arbitration. 

(2) If the undertakers fail to pay such reasonable costs as aforesaid within one 
month after the service upon them of such notice or the delivery of the award of the 
arbitrator (as the case may be), such persons as aforesaid may without any previous 
notice to the undertakers (but without prejudice to any other remedy which they 
may have for the recovery of the amount), sell and dispose of any such works as 
aforesaid either by public auction or private sale, aud for such sum or sums and to 
such person or persons as they think fit, and may out of the proceeds of the sale 
pay and reimburse themselves the amount of the costs so specified or determined 
as aforesaid, and of the costs of sale, and the balance (if any) of the proceeds of the 
sale shall be paid over by them to the undertakers. 

General. 

69. — (1) If at any time it is established to the satisfaction of the [Minister of 
Transport] — 

(a) that the undertakers are supplying energy otherwise than by means of 
a system which has been approved by the [Minister of Transport] or (except 
in accordance with the provisions of the special order) have permitted any 


Remedying ol 
system ana 
works. 



4978 


Schedule. 


Publication ot 
regulations. 


Nature and 
amount of 
security. 


Proceedings of 
[Minister of 
Transport]. 


Approval or 
consent of 
[Minister of 
Transport], 


The Biecteio Lighting (Clauses) Act, 1899. 

part of their circuits to be coimected with earth or placed any electric line 
above ground ; or 

(6) that any electric lines or works of the undertakers are defective, so as not to 
be in accordance with the provisions of the special order or the [Minister 
of .Transport] regulations ; or 

(c) that any work of the undertakers or their supply of energy is attended with 
danger to the public safety, or injuriously affects any telegraphic line of 
the Postmaster- General. 

the [Minister of Transport] may by order specify the matter complained of, and 
require the undertakers to abate or discontinue it within such period as is therein 
limited in that behalf, and if the undertakers make default in complying with the 
order they shall be liable to a penalty not exceeding twenty pounds for every day 
during which the default continues. 

(2) The [IVIinistry of Transport] may also if they think fit by the same or any other 
order forbid the use of any electric line or work as from such date as may be speci- 
*^ied in that behalf until the order is complied with, or for such time as may be so 
specified, and if the undertakers make use of any such electric line or work while 
the use thereof is so forbidden they shall be liable to a penalty not exceeding one 
hundred pounds for every day during which the user continues. 

(3) In any case of non-compliance with an order under this section, whether 
a pecuniary penalty has been recovered or not the [Ministry of Transport], if in their 
opinion the public interest so requires, may revoke the special order on such terms 
as they think just. 

70. — (1) The [Ministry of Transport] regulations for the time being in force shall 
within one month after they have come into force, as made or last altered, be 
printed at the expense of the undertakers, and a true copy thereof, certified by or 
on behalf of the undertakers, shall be kept by the undertakers at their principal 
office within the area of supply, and supplied to any person demanding them at a 
price not exceeding sixpence for each copy, and where the local authority are not 
themselves the undertakers, a like copy snail also be forthwith served upon the 
local authority. 

(2) If the undertakers make default in complying with the provisions of this 
section they shall he liable to a penalty not exceeding five pounds, and to a daily 
penalty not exceeding five pounds. 

71. Where any security is required under the special order to be given to or 
by the undertakers, that security may be by way of deposit or otherwise, and of 
such amount as may be agreed upon between the parties, or as in default of agree- 
ment may he determined, on the application of either party, by a court of summary 
jurisdiction, and that court may also order by which of the parties the costs of the 
proceedings before them shall be paid, and the decision of the court shall be final 
and binding on all parties : Provided that where any such security is given by way 
of deposit the party to whom the security is given shall pay interest at the rate of 
four per centum per annum on every sum of ten shillings so deposited for every six 
months during which it remains in their hands. 

72. — (1) All things required or authorised under the special order to be done by, 
to, or before the [Minister of Transport], may be done by, to, or before the [Minister] 
or secretary or assistant secretary of the [Ministry]. 

(2) All documents purporting to be orders made by the [Minister of Transport] 
and to be sealed with the seal of the [Ministry] ; or to be signed by a secretary or 
assistant secretary of the [Ministry], or by any person authorised in that behalf by 
the [Minister], shall be received in evidence, and shall be deemed to be those orders 
without further proof, unless the contrary is shown. 

(3) A certificate, signed by the [Minister of Transport], that any order made or 
act done is the order or act of the [Minister], shall be conclusive evidence of the 
order or act so certified. 

73. — (1) Where the special order provides for any consent or approval of the 
[Minister of Transport], the [Minister] may give that consent or approval subject 
to terms or conditions, or may withhold [his] consent or approval, as in [bis] dis- 
cretion [he] may t hink fit. 
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(2) All costs and expenses of or incident to any approval, consent, certi- Schedule. 

ficate, or order of the [IVIinister of Transport] or of any inspector or person appointed 

by the [Minister of Transport], inolading the cost of any inquiry or tests for the pur- ^ 
pose of determining whether the same should be given or made, to such an amount 
as the [Minister of Transport] certify to be due, shall be borne and paid by the 
applicant therefor. 

Provided that where the approval is given by the [Minister of Transport] to any 
plan, pattern, or specification, they may require such copies of the plan, pattern, 
or specification as they think fit to be prepared and deposited at their office at the 
expense of the applicant, and may, as they think fi.t, revoke any approval so given, 
or permit the approval to be continued, subject to such modifications as they thinh 
necessary. 

74. Where the [Minister of Transport] — 

(1) upon the application of the undertakers, give any approval or grant any Notice of 

extension of any time limited for the performance of any duties by the o^f 

undertakers ; or Transporbl, 

(2) in a case where the local authority are not themselves the undertakers, etc., to be 

revoke the special order upon the application of the local authority or advertisement, 
the undertakers as to the whole or any part of the area of supply ; or 

(3) in a case where the local authority are themselves the undertakers revoke 

the special order as to the whole or any part of the area of supply, 
notice that the approval has been given, or the extension of time granted, or tho 
revocation made, shall, if the [Minister of Transport] so direct, be published by 
public advertisement once at least in each of two successive weeks in some one and 
the same local newspaper by the undertakers, or, where the application for revocation 
has been made by the local authority, by the local authority. 

75. If, ill a case where the local authority are not themselves the undertakers, Notice of 

any application is made to the [Minister of Transport] to extend any time limited for of 

the performance of any duties by the undertakers, notice of the application shall be time, etc., to \ 
served on the local authority by the undertakers, and an opportunity shall bo given ^horlty?^^^ 
to the local authority to make representations or objections with reference thereto 

76. — (1) All penalties, fees, expenses, and other moneys recoverable under the Recovery and 
special order, or under tho [Minister of Transport] regulations, the recovery of penJities?^ 
which is not otherwise specially provided for, may be recovered summarily in manner 
provided by the Summary Jurisdiction Acts. 

(2) Any penalty recovered on prosecution by an officer of the local authority, 
in a case where the local authority are not themselves the undertakers, shall, if 
there is an electric inspector for the time being appointed by the local authority, 
be paid to that officer and by him to the local authority, and shall be applied in aid 
of the local rate. 

(3) Any penalty recovered on prosecution by any other body or person, or any 
part thereof, may, if the court so direct, be paid to that body or person. 

77. The undertakers shall be answerable for all accidents, damages, and injuries xiudertakerst 
happening through tho act or default of the undertakers, or of any person in their 
employment, by reason of or in consequence of any of the undertakers’ works, and 

shall save harmless all authorities, bodies, and persons by whom any street is 
repairable, and all other authorities, companies, and bodies collectively and individu- 
ally, and their officers and servants, from all damages and costs in respect of those 
accidents, damages and injuries (a). 

78. Nothing in the special order shall prevent the undertakers, in a case where Astomortgag 
a local authority are not the undertakers, from borrowing money on the security of 

(a) See Holliday v. National Telephone Co,, [1899] 2 Q. B. 392 ; 34 Digest 163, 1271 ; 

Solomons v. Stepney Borough Council (1905), 60 J. P. 360 ; 3 L. G. R. 912 ; 20 Digest 
212, 81, Now see further as to the liability of the undertakers for the negligence of 
contractors employed by them the cases cited in the notes to the P. H. A., 1875, s. 144, 
ante, p. 4350. 

As to the appHoation of this clause to lines across railways, etc., see the Electricity 
(Supply) Act, 1919, s, 22, post, p. 5256. 

Compare Tramways Act, 1870, s. 55, ante, p. 4300, and see notes thereto. 
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The Eleoteic Lighting (Clauses) Act, 1899. 

mortgages of the undertaking, or shall make the consent or approval of the [Minister 
of Transport] necessary to the validity or effect of any such mortgage : 

Provided that every mortgage of the undertaking shall be deemed to comprise 
all purchase money which may be paid to the undertakers in the event of any sale 
or transfer of the undertaking or any part thereof, under section two of the Electric 
Lighting Act, 1888, or under the special order, and that any mortgage granted by 
the undertakers shall not be a charge upon the undertaking, or any part thereof, 
in the event of the undertaking or that part being sold or transferred as aforesaid, 
and that every mortgage deed granted by the undertakers shall be endorsed with 
notice to that effect. 

79. Nothing in the special order shall affect any right or remedy of the Postmaster- 
General under the principal Act or the Telegraph Acts, 1863 to 1897, and all pro- 
visions contained in the special order in favour of the Postmaster-General shall 
be construed to be in addition to and not in modification of the provisions of those 
Acts. 

80. Although any shore, bed of the sea, river, channel, creek, bay, or estuary 
is included in the area of supply, nothing in the special order shall authorise the 
undertakers to take, use, or in any manner interfere with any portion of that shore 
or bed of the sea, or of the river, channel, creek, bay, or estuary, or any right in respect 
thereof belonging to the Queen's most Excellent Majesty in right of her Crown, and 
under the management of the Board of Trade, without the previous consent in writing 
of the Board of Trade on behalf of her Majesty (which consent the Board of Trade 
may give), neither shall anything in the special order contained extend to take away, 
prejudice, diminish, or alter any of the estates, rights, privileges, powers, or authorities 
vested in or enjoyed or exercisable by the Queen’s Majesty. 

81. Nothing in the special order shall exonerate the undertakers from any indict- 
ment, action, or other proceedings for nuisance in the eyent of any nuisance being 
caused or permitted by them (a). 

(a) Compare Gasworks Clauses Act, 1847, s. 29, awte, p. 4172 ; and Gasworks Clauses 
Act, 1871, s. 9, ante, p. 4309, and see notes thereto. A plaintiff when walking in the public 
highway passed close to an electric lamp-post beside which was a chamber sunk into the 
street. As he passed, an explosion took place under ground which caused the metal plate 
to open and a flash to emanate. It was held that the feet of an explosion having happened 
was prifrid facie evidence of negligence (Farrell v. Lim^ck Corporation (1911), 45 Ir. L. T. 
169). But in England at any rate negligence need not be proved. Thus where a muni- 
cipal corporation supplied electricity under a provisional order under the Electric Lighting 
Acts, 1882 and 1888, ante, pp. 4642, 4700, and containing a clause in the terms of this 
section, it was held that they were liable in damages for an explosion occasioned by a 
leakage of electricity from one of their mains which generated a gas escaping into the 
plaintiff’s premises in an adjoining street (Midwood dh Co,, Ltd. v. Manchester Gorp&ration, 
[1905] 2 K. B. 597 ; 69 J. P. 348 ; 20 Digest 212, 76). 

The plaintifis were the owners of electric cables which had been laid under certain 
pubhc streets. The defendants were the owners of hydraulic mains which had been laid 
under the same streets under statutory powers. The mains burst in four different places, 
in each case damaging the plaintiff’s cables. No negligence was attributed to the defen- 
dants. It was held that the doctrine of Bylands v. Fletcher ((1868), L. R. 3 H. L. 330 ,* 

33 J. P. 70 ; 20 Digest 210, 72) applies not only to cases in widoh the dangerous thing has 
escaped from the defendant’s land on to the plaintiff’s land and done damage there, but 
also to cases in which the site of the plaintiff’s injury was occupied by bim only under a 
licence and not under any right of property in the soil, and that in the absence of statutory 
authorisation of the nuisance the defendants were liable for the damage caused by the 
bursting of their mains, notwithstanding that they had not been guilty of any negligence 
(Gharirijg Gross Mectndty Supply Co. v. Hydraulic Power Co., [1914] 3 K. B. 772 ; 78 
J. P. 305 ; 36 Digest 189, 3IS). Gf. Qoodb^y v. Poplar Borough Council (1914), 79 J. P. 
218 ; 20 Digest 211, 75 ; Miles v. Forest Bock Granite Go., Lid. (1918), 34 T. L. R. 500 ; 

34 Digest 750, 1235 ; Belvedere Fish Guano Go. v. Bainham Chemical Works, Ltd., [1920] 
2 K. B. 487 ; 84 J. P. 185 ; afcmed, H. L., [1921] 2 A. C. 466 ; 36 Digest 192, 332. 

The effect of this clause was considered by the Court of Appeal in Famworih v. Manchester 
Corporation, [1929] T K, B. 533 ; 93 J. P. 73. In the House of Lords it was held that this 
clause did not apply, but the corporation were none the less held liable fear a nuisance caused 
by the emission of fumes from a generating station, on appeal sub nom, Manchester Gorpora- 
tion V. Farnwofth, [1930] A. C. 171 ; 94 J. P. 62 ; Digest Supp. 
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82 . Nothing in the special order shall exempt the undertakers or their under- Schedule* 

taking from the provisions of, or deprive the undertakers of the benefits of, any 

general Act relating to electricity, or to the supply of, or price to be charged for, provisions as to 
energy, which may be passed after the passing of the Act confirming the special general Acts, 
order (a). 

{a) Clauses 83 and 84 relate to only the application of this Schedule to Scotland and 
Ireland, and are therefore omitted. 

As to the omission of the Appendix, see note (d)^ aifUe, p. 4954. 

:4c ♦ 4: :|e iic 


THE BODIES COEPOEATE (JOINT TENANCY) ACT, 1899* 

(62 & 63 ViCT. c. 20) (a). 

An Act for enabling Bodies Corporate to hold Property in Joint Tenancy. 

[9th August, 1899.] 

1. — (1) A body corporate shall be capable of acquiring and holding any power for 
real or personal property in joint tenancy in the same manner as if it were hoiS^roperty as 
an individual; and where a body corporate and an individual, or two or Joint tenants, 
more bodies corporate, become entitled to any such property under circum- 
stances or by virtue of any instrument which would, if the body corporate 
had been an individual, have created a joint tenancy, they shall be entitled 
to the property as joint tenants. 

Provided that the acquisition and holding of property by a body corporate 
in joint tenancy shall be subject to the like conditions and restrictions (6) 
as attach to the acquisition and holding of property by a body corporate in 
severalty. 

(2) Where a body corporate is joint tenant of any property, then on its 
dissolution the property shall devolve on the other joint tenant. 

(а) This statute altered the law as it had existed ever since Litt. ss. 281, 296, 297 ; Co. 

Litt. 182, 189 b„ 190 ; 2 Bla. Com. 184 ; JBennet v. Holbech (1672), 2 Saund. 316 a , ; Imp 
Gmrantee and Trust Society v. Bank of Englatid (1890), 24 Q. B. D. 406 ; 54 J, P. 582 ; 

37 Digest 167, 99. But by s. 264 of the Lunacy Act, 1890 (11 Halshury’s Statutes 106), 
it had already been enaoti^ that lands acquired for the purposes of that Act might bo 
conveyed where more than one local authority was interested to all the local authorities 
interested as joint tenants ; and by s. 6 of the National Debt (Stockholders Relief) Act, 

1892 (16 Halsbury’s Statutes 685), that stock [i.e. stock transferable in xhe books of the 
Bank of England] may be transferred to and held in the names of an individual and a body 
corporate, or of two or more bodies corporate, and any such holding shall in its relation 
to the Bank be deemed a joint tenancy. 

(б) E.g.f in certain cases the necessity for a licence in mortmain. See the Mortmain 
and Charitable Uses Act, 1888, ante, p. 4771, and note {a) thereto. 

2- This Act may be cited as The Bodies Corporate (Joint Tenancy) Short title. 

Act, 1899.” 
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The Commons Act, 1899 


Section 1. 


39 & 40 Viet, 
c. 56. 


THE COMMONS ACT, 1899. 

(62 & 63 ViCT. c. 30) (a). 

An Act to amend the Inclosure Acts, 184:5 to 1882, and the Law relati^ig to 
Commons and Open Spaces. [9tJi August, 1899.] 

(a) See the Commons Act, 1876, ante, p. 4563 See further as to waste lands and 
commons the provisions of ss. 193 and 194 of the Law of Property Act, 1925 ; Vol. V. and 
15 Halsbury’s Statutes 371, 373. 

PART I. 

Regulation op Commons. 

PowCT for 1 , — (1) The council of an urban or rural district (a) may make (6) a scheme 

to mak^Sme f^r the regulation and management of any common (c) within their district {d) 
for regulation -^vith a view to the expendituEfi of money (e) on the drainage, levelling, and 
of common. improvement (/) of the common, and to the making of byelaws (^) and 
regulations for the prevention of nuisances and the preservation of order on the 
common. 

(2) The scheme may contain any of the statutory provisions for the benefit 
of the neighbourhood mentioned in section seven of the Commons Act, 
1876 (/^). 

(3) The scheme shall be in the prescribed (i) form, and shall identify by 
reference to a plan the common to be thereby regulated, and for this purpose 
an ordnance survey map shall, if possible, be used. 

(а) As to county boroughs, see s. 13, post, p. 4984. 

(б) As to amending or supplementing schemes, see s. 9, post, p. 4984 

(c) Tor definition of “ common,” see s. 16, post, p. 4984, and as to excepted commons, 
see s. 14, post, p. 4984. 

(d) In a case of a common extending into two or more districts the powers of ss. 91 — 93 
of the L. G. A., 1933, ante, pp. 854 — 856, might be useful in relation to a joint scheme. 

(e) As to expenses, see ss. 6, 11, and 12, post. 

(/) This word is not defined, nor is s. 5 of the Commons Act, 1870, ante, p. 4565, expressly 
incorporated. 

(^) As to byelaws, see s. 10, post, p. 4984. 

(A) Ante, p. 4665. 

(1) See s. 16, post, p. 4984. The Ministry of Agriculture and Fisheries have prescribed 
a form of scheme, and a form of notice of intention to make such scheme, by Commons 
Regulations, dated 10th August, 1935 (Stat. R. & 0., 1935, No. 840), ante, p. 2450. As to 
whether a scheme will be conclusive as to the limits and extent of the common, see Cook v. 
Conservators of Mitcham Common, [1901] 1 Ch. 387 ; 11 Digest 90, I0S9. 

Procedure for 2 . — (1) Not less than three months before the making of a scheme under 

making scheme, Council shall give the prescribed (a) notice of their 

intention to make it, and shall state thereby where copies of the draft of the 
scheme may be obtained, and where the plan therein referred to may be 
inspected. They shall also send to the Board of Agriculture (6) as soon as 
possible a copy of the draft and plan. 

(2) During the three months aforesaid any person may obtain copies of 
the draft on payment of a sum not exceeding sixpence per copy,^and may 
inspect the plan at the prescribed place*, and may make in writing to the 
Board of Apiculture (&) any objection or suggestion with respect to the 
scheme or plan. 

(3) After the expiration of the said three months the Board of Agri- 
culture (6) shall take intg consideration any objections or suggestions so 
made, and for that purpose may, if they think fit, direct that an inquiry be 
held by an officer of the Board. 

(4) The Board of Agriculture (&) may by order approve of the scheme, 
subject to such modifications, if any, as they may think desirable, and 
thereupon the scheme shall have full effect. 



62 & 63 ViCT. c. 30. 4983 

Provided fcliatj if, at any time before the Board have approved of the scheme, Section 2. 
they receive a written notice of dissent either — 

(а) from the person entitled as lord of the manor or otherwise to the soil 

of the common ; or 

(б) from persons representing at least one-third in value of such interests 

in the common as are affected by the scheme, 
and such notice is not subsequently withdrawn, the Board shall not proceed 
further in the matter (c). 

(а) See note (t) to s. 1, a7ite, p. 4982. 

(б) The Board of Agriculture has now been superseded by the Minister of Agriculture 
and Fisheries. 

(c) Note the differences from an application for regulation under s. 12 (5) of the Commons 
Act, 187C, ante, p, 4571, and note (c) thereon. 

3. The. management of any common regulated by a scheme made by a Management 
district council under this Part of this Act shall be vested in the district cmnmom 
council. 

4. A rural district council may delegate to a parish council any powers provision for 
of management conferred by this Part of this Act on the district council in po!^ers o? 
relation to any commons within the parish, and thereupon the Public Health 

Acts shall apply as if the parish council were a parochial committee {a). cotmeu. 

(a) (See L. G. A., 1933, ss. 87, 88, ante, pp. 851 — 3. The power of delegation can only 
be exercised after the scheme is made, as the scheme itself cannot confer rights on a parish 
council. A rural district council may delegate its powers for a specified period, only 
resuming them at such time or under such conditions as it may prescribe. I’he Board of 
Agriculture and Fisheries were of opinion that the power to make byelaws under a scheme 
is not a power of management which can be delegated under this section. 

5. A parish council may agree to contribute tbe whole or any portion of Power for 
the expenses of and incidental to the preparation and execution of a scheme ?o ?oitS?te^ 
for the regulation and management of any common within their parish ^ <5xpenges. 
(including any compensation paid under this Act) (a). 

(a) Certain words, dealing with expenses, 'were repealed by the L. G. A., 1933, ante, 
p. 735. 

6« No estate, interest, or right (a) of a profitable or beneficial nature in, provision for 
over, or affecting any common shall, except with the consent of the person 
entitled thereto, be taken away or injuriously affected by any scheme under 
this Part of this Act without compensation being made or provided for the 
same by the council making the scheme, and such compensation shall, in 
case of difference, be ascertained and provided in the same manner as if it 
were for the compulsory purchase and taking, or the injurious affecting, of 
lands under the Lands Clauses Acts (6). 

(а) The right of mamtainmg a publiohouse sign-post in a spot where it had stood for 
over forty years was held to be a right of a profitable or beneficial nature within the words 
of a similar enactment {Hoare v. Metropolitan Board of Works (1874), L. R. 9 Q. B. 296 ; 

38 J. P. 535 ; 11 Digest 89, 1081). See generally on this subject Att.-Oen. v. Amhurst 
(1879), 23 Sol. J. 443, and judgment in full, Hunter on Open Spaces, 2nd ed., App. III., 
p. 468. 

(б) See Lands Clauses Consolidation Act, 1845, s. 68, ante, p. 4104. Sections 25 — 57 of 
the same Act, ante, pp. 4114 — 4122, provide for settling cases of disputed compensation. 

7* A district council may acquire the fee simple or any estate in or any Power tor 
rights in or over any common regulated by a scheme under this Part of this to 
Act by gift or by purchase by agreement, and hold the same without licence 
in mortmain {a) for the purposes of the scheme, . . .(b). common. 

(а) See note (a), ante, p. 4771. 

(б) Certain words, dealing "with expenses, were repealed by the L. G. A., 1933, ante, 
p. 735. 
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Definitions. 


8 . Section twenty of the Commons Act, 1876 (which relates to the digging 
of gravel) (a), shall apply to any common regulated by a scheme under this 
Part of this Act. 

(a) ArUe, p. 4576. 

9* The power to make a scheme under this Part of this Act shall include 
power to amend or supplement any such scheme. 

10 * The provisions with respect to byelaws contained in sections one hundred 
and eighty-two to one hundred and eighty-six, both inclusive, of the Public 
Health Act, 1875 (a), and any enactment amending or extending those sections, 
shall apply to all byelaws made in pursuance of a scheme under this Part of this 
Act, and any fine imposed by any such byelaw shall be recoverable su mm arily 
and be payable to the council in whom the management of the common 
is vested. 

(a) As to procedure^or making byelaws, see now L. G. A., 1933, s. 260, anUy p. 1104. 
Sections 16 and 17 of the Commons Act, 1876, ante, p. 4574, do not apply to these byelaws. 

11 . — (1) All expenses incurred by the Board of Agriculture (a) in relation 
to a scheme under this Part of this Act, and all expenses of and incidental 
to the preparation and execution of the scheme (including any compensation 
paid under this Act) (1) shall be paid by the district council. 

‘ .... . 

(3) A district council may for the purposes of this Act borrow money 

. . . (c). 

(а) Now Minister of Agiiculture and Fisheries. 

(б) See s. 6, ante, p. 4983. 

(c) Sub-s. (2), and certain words in sub-s. (3), dealing with expenses and borrowing, 
were repealed by the L. G. A., 1933, ante, p. 736. 

li The council of any urban district may, with a view to the benefit of 
the inhabitants of their district, and subject to the approval of the Local 
Government Board (a), enter into an undertaking with any other council 
making or having made a scheme under this Part of this Act to contribute any 
portion of the expenses incurred by that council in executing the scheme. 

(a) Now Minister of Health, 

13 . This Part of this Act shall apply to the council of a county borough 
in like manner as if that council were the council of an urban district. 

14 . A scheme under this Part of this Act shall not apply to any common 
which is or might be the subject of a scheme made under the Metropolitan 
Commons Acts, 1866 to 1878, or is regulated by a provisional order under 
the Inclosure Acts, 1845 to 1882, or has been acquired, or managed as an 
open space, under the powers of the Corporation of London (Open Spaces) 
Act, 1878, or any Act therein referred to, or is the subject of any private or 
local and personal Act of Parliament having for its object the preservation 
of the common as an open-space {a), or is subject to byelaws made by a parish 
council under section eight of the Local Government Act, 1894 (6). 

(а) See the Open Spaces Act, 1906, s. 2, post, p. 5016. 

(б) This section enables a parish council to exercise with respect to any recreation 
ground, village green, open space, or public walk which is for the time being under their 
control or to the expense of which they have contributed, powers similar to those of local 
authorities under the P. H. A., 1875, s. 164, ante, p. 4451, and the P. H. A. A. A., 1890, 
s. 44, post, p. 4818. 

15 . In this Part of this Act, unless the context otherwise requires, — 

The expression common ” shall include any land subject to he inclosed 
under the Inclosure Acts, 1845 to 1882, and any town or village 
green {a ) ; 

The expression “prescribed” shall mean prescribed by regulations 
made by the Board of Agriculture (&). 
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(а) As to town or village greens, see the Commons Act, 1876, s. 29, anie, p. 4578, and notes* 

(б) See the Commons Regulations, dated August 10th, 1935 (Stat. R. & 0., 1935> 
No. 840), ante, p. 2450. For Board of Agriculture now read Minister of Agriculture and 
Fisheries. 

PAET 11. 

Miscellaneous. 

16. — (1) Suiplus rents arising from field gardens may, in addition to the 
purposes for which they are now applicable (a), be applied for any of the 
purposes for which surplus rents arising from recreation grounds may be 
applied. 

(2) Surplus rents arising from any field garden or recreation ground may 
be applied towards the redemption of any land tax, tithe rentcharge, or 
other charge on the garden or ground. 

(a) See the Commons Act, 1876, s. 27, ante, p. 4577. The same section regulates the 
application of surplus rents arising from recreation grounds. 

17. [Amendment of Open Spaces Act, 1887, ante, p. 4699, as to open spaces] {a ) . 

(a) This section is repealed by s. 23 and the Schedule to the Open Spaces Act, 1906, 
j)ost, p. 5016, other provision having been made by that Act to the like effect. 

18. Any provisions with respect to allotments for recreation grounds, 
field gardens, or other public or parochial purposes contained in any Act 
relating to inclosure or in any award or order made in pursuance thereof, 
and any provisions with respect to the management of any such allotments 
contained in any such Act, order, or award, may, on the application of any 
district or parish council interested in any such allotment, be dealt with by 
a scheme of the Charity Commissioners in the exercise of their ordinary 
jurisdiction, as if those provisions had been established by the founder in 
the case of a charity having a founder (a). 

(a) See the Charitable Trusts Act, 1853, ss, 54 — 69 (2 Halsbury’s Statutes 341-343). 

The Charity Commissioners are of opinion that the restrictive provisions of s. 19 of 
the Commons Act, 1876 (ante, p. 4575), are not affected by s. 18 of the Commons Act, 1899, 
and that accordingly the Charity Commissioners are not at liberty to sanction the sale or 
letting on building lease of any part of an allotment falling within the section first above 
mentioned. Hunter on Open Spaces, 2nd ed., p. 231, note. 

19. Section one hundred and fifty of the Inclosure Act, 1845 (a), shall 
have effect as if “two successive weeks’’ were therein inserted instead of 
“three successive weeks,” and as if “one month” were therein inserted 
instead of “ three calendar months.” 

(a) This section relates to notices of divisions of intermixed lands under s. 148 (2 Hals- 
bury’s Statutes 508) and exchanges of inconvenient allotments under s. 149 of the same Act, 

20. Where notice has been given of any sitting, whether original or by 
adjournment, to be held by an officer of the Board of Agriculture (a) under 
the Metropolitan Commons Acts, 1866 to 1878, that officer may, by notice 
to be published in such manner as the Board direct, adjourn the sitting 
without attending for the purpose of the adjournment (b). 

(а) Now Minister of Agriculture and Fisheries. 

(б) For procedure under the Metropolitan Commons Acts, see Hunter on Open Spaces, 
2nd ed., pp. 264, 265. 

21. (a) Section twenty of the Metropolitan Commons Act, 1866, is hereby 
repealed, and the Board of Agriculture shall include in an annual report 
to Parliament a statement of their proceedings under Part I. of this Act and 
under the Metopolitan Commons Acts, 1866 to 1878, during the year ending 
the thirty-first day of December then last past, with such particulars as to 
their proceedings under the last-mentioned Acts as are required by section 
twenly-one of the Metropolitan Commons Act, 1866 (6). 


Note to 
Section 15. 
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Note to 
Section 21. 


Kestiiotions 
on Inclosures 
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Acts (a). 
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e. 56. 


Eepeal. 


iiliort title 


[S. 22 .r 


[S. 23.1 


The Commons Act, 1899. 

(а) The S. L. R. A., 1908 (18 Halsbmy’s Statutes 1175), repealed the italicised words 
in s. 21, the opening words of s, 23 and Schedule II. The Acts repealed (as having “ been 
made unnecessary by ” or being “ inconsistent with subsequent enactments ”) were the 
Inclosure Acts, 1756 and 1757, the Inclosure (Consolidation) Act, 1801, the Inclosure 
Act, 1821, the Common Fields Exchange Act, 1834, the Inclosure Acts, 1836 and 1840, 
and the Inclosure Act, 1845, ss. 121, 12^ 

(б) By this section the Minister must, in his annual report, set forth in full every scheme 
certified by him during the year to which the report relates, and state the grounds of 
his approval, and the objections (if any) made to it and overruled, and all proceedings 
had in respect of these objections and the grounds on which they were overruled. 

22 . — (1) A grant or inclosure of common purporting to be made under 
the general authority of any of the Acts mentioned (6) in the First Schedule 
hereto or any Act incorporating the same, or any provisions thereof, shall 
not be valid unless it is either — 

(a) specially authorised by Act of Parliament ; or 

(b) made to or by any Government Department ; or 

(c) made with the consent of the Board of Agriculture (c). 

(2) The Board of Agriculture (c), in giving or withholding their consent 
under this section, shall have regard to the same considerations, and shall, 
if necessary, hold the same inquiries as are directed by the Commons Act, 
1876, to be taken into consideration and held by the Board before forming 
an opinion whether an application under the Inclosure Acts shall be acceded 
to or not. 

(а) See also the resfcriotioiis on inclosure of commons in s. 194 of the Law of Property 
Act, 1925 ; Vol. V. and 15 Halsbury’s Statutes 373. 

(б) These include the Lands Clauses Consolidation Act, 1845. See ss. 99 — 107 of that 
Act as to extinction of commoners’ rights, arUe, pp. 4141—4143. 

(c) Now Minister of Agriculture and Fisheries. 

23. [Repeal of Acts in second Schedule.] (a) 

This repeal shall not affect the construction or effect of any local and per- 
sonal Act of Parliament passed before the commencement of this Act, whereby 
any provisions of the said enactments are intended to be incorporated. 

(a) See note (a) to s. 21, supra. 

24. This Act may be cited as “ The Commons Act, 1899/’ and shall be 
read with the Inclosure Acts, 1845 to 1882. 


SCHEDULES. 

FIRST SCHEDULE. 

Enactments eelating to Inclosukbs subject to Resteictions 

UNDER THE AOT. 


Session and Chapter. 


Title or Short Title. 


43 Eliz. c. 2 
17 Geo. 3, c. 53 
51 Geo. 3, c. 115 
58 Geo, 3, c. 45 . 

1 & 2 Will 4, c. 42 
1 & 2 Will. 4, c. 59 
5 & 6 Will 4, 0. 69 
4 & 5 Viot. c. 38 
8 & 9 Viet. c. 18 
17 & 18 Viet. c. 112 


. : The Poor Relief Act, 1601. 

. ; The Clergy Residences Repair Act, 1776. 

. I The Gifts for Churches Act, 1811. 

. I The Church Building Act, 1818. 

. I The Poor Relief Act, 1831- 
. ’ The Crown Lands Allotments Act, 1831. 

. The Union and Parish Property Act, 1835. 

. The School Sites Act, 1841. 

. The Lands Clauses Consolidation Act, 1845. 

. The Literary and Scientific Institutions Act, 1854. 


SECOND SCHEDULE (a), 
(a) See note (a) to 8, 21, supra. 
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Section 1. 

THE TELEGEAPH ACT, 1899. 

(62 & 63 ViCT. 0. 38) (a). 

An Act to make further Provisions for the Improveme'iit of Telephonic Com" 
munication, and otherwise with respect to Telegraphs, [9th August, 1899.1 
He :ii * ^ 

2. — (1) Where the council of a borough or an urban district are licensed (6) Payment of 
by the Postmaster-General to provide a system of public telephonic com- 
munication, they may . . . (c) borrow money for the purpose . . . (c) ; and powers under 
the council may, subject to the provisions of the Telegraph Acts, 1863 to 
1897, and of the licence, exercise their powers under the licence throughout 
the area for which it is granted, although part of that area may be outside 
the borough or urban district (d). 


(a) In Att.-Qen. v. Edison Telephone Co. of Lotidojh (1880), 6 Q. B. D. 244 ; 42 Digest 
885, i, it was held that the terms “ telegrams ” and “ telegraphs ” as used in the Telegraph 
Acts include telephonic messages and telephones, so that it is necessary for the purpose 
of setting up telephones and transmitting telephone communications to obtain a licence 
from the Postmaster-General under s. 5 of the Telegraph Act, 1869 (19 Halsbury’s Statutes 
252), in order to avoid the infringement of his exclusive privilege under s. 4 of that Act 
(op. cU.). Moreover, the Electric Lighting Act, 1882, ante, p. 4642, whilst it authorises 
local authorities to undertake the supply of electricity in certain cases for certain purposes, 
excludes from those purposes “ the transmission of any telegram ” (s. 3 (4), ante, p. 4644), 
and contains in s. 35, ante, p. 4659, a special saving for the exclusive privileges of the 
Postmaster-General. Consequently a licence from him is necessary in all cases where 
local authorities desire to provide a system of telephonic communication. This Act 
provides for their expenses when they have obtained such a licence. S. 1 relates merely 
to the grant of public moneys to the Postmaster-General for the purposes of the Telegraph 
Acts, and is therefore omitted. 

(b) Under s. 5 of the Telegraph Act, 1869. 

By s. 5 of the Tele^aph Act, 1892 (19 Halsbury’s Statutes 284), (1) Where the Post- 
master-General has, either before or after the passing of this Act, licensed any company 
or person to transmit any telegrams within the meaning of the Telegraph Acts, 1863 to 
1889 (op. cit. 219, 280), he may by the same or any other licence, authorise such company 
or person (in this Act referred to as “ the licensee ”) during the time and within the area 
specified in the licence, to exercise the powers which are conferred on the Postmaster- 
General by the Telegraph Acts, 1863 and 1878 (op cit. 219, 261), and by the provisions of 
this Act relating to provisional orders, or such of those powers as are specified in the 
licence, and thereupon the enactments conferring those powers or relating to the exercise 
thereof, including any penal provisions, shall apply accordingly : (2) Provided as 

follows : — (a) A licensee shall^not exercise any powers under the said enactments except in 
an urban sanitary district or such area adjoining an urban sanitary district as is described 
in the licence ; (b) Notwithstanding anything in the Telegraph Act, 1878, a licensee shall 
not exercise any powers under the said enactments without the consent, in London of the 
coxmty council, and in any urban sanitary district outside London of the urban sanitary 
authority, and elsewhere of the county council, and shall be subject to any terms and 
conditions which the county council or urban sanitary authority may attach to any such 
consent, and shall comply with any regulations of such council or authority from time to 
time in force in relation to telegraphic lines. 

The refusal of their consent by the urban sanitary authority under this section is not 
a “ difference ” between that body and the Postmaster-General which may be referred 
to a stipendiary magistrate or county court judge under s. 4 of the Telegraph Act, 1878 
(op. cit. 263) (National Telephone Co. v. Tunbridge Wells Corporation (1901), 85 L. T. 368, 
affirming (1900), 64 J, P. 756 ; 48 W, R. 686 ; 42 Digest 893, 43). The conditions which 
the urban authority are entitled to impose must not relate to matters entirely outside the 
scope of their duty as road authority. Por instance, a condition that the wires should 
not be laid unless the licensees were prepared to provide an improved service at a reduced 
cost is not within the power of the urban authority to impose {Postmaster-Oeneral v. 
Zondon Corporation (1898), 62 J. P. 390 ; 78 L. T. 120 ; 42 Digest 892, 85). But in the 
case of overhead wires they may impose conditions for securing the public safety (Wands- 
worth District L. B. v. Postmaster-General (1884), 4 Ey. Sq Can. Tr* Cas. 301 ; 42 Digest 
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892, 39), Tlie regulations referred to in the latter part of the above section seem to mean 
byelaws under Part IL, ss. 13 et seq, of the P. H. A. A. A., 1890, ante^ p. 4807, or s. 25 
of P. H. A., 1925 ; VoL V., and 13 Halsbury’s Statutes 1123. 

(c) Certain words, dealing with expenses and borrowing, were repealed by the L, G. A., 
1933, ante, p. 735. 

(d) Sub-ss. (2) and (3) relate to Scotland and Ireland only, and are therefore omitted. 

3. — (1) Where any existing company have before the passing of this Act 
under a licence from the Postmaster-General, provided a system of public 
telephonic communication in any exchange area (a), and it is proposed to 
grant a new licence to a local authority or to another company to provide 
public telephonic commimication in the same exchange area, or any part 
thereof, then, if the existing company consent to it being made a condition 
of their licence — 

(a) that they will not give favour or preference (6) to any person whom- 

soever within the area specified in the new licence, and will not, 
within that area, as a condition of giving a service, require from 
any person the grant of any facility except for the purpose of supplying 
telephonic communication to that person ; and 

(b) that their charges shall not, within the area specified in the new licence, 

exceed the maximum rates or fall below the minimum rates authorised 
in that behalf by the Postmaster-General within that area (c), 
it shall be a condition of the grant of the new licence, that where it is proved 
to the satisfaction of the Postmaster-General that the existing company 
have incurred or contracted to incur, in the area specified in the new licence, 
material expenditure in laying down underground wires, and have by agree- 
ment with any local authority within that area acquired powers for that 
purpose, those powers shall continue for the period specified in the new 
licence for the duration thereof {d), but, subject as aforesaid, on the terms and 
conditions specified in the agreement (including any provisions thereof for 
determination on breach of covenant), except so far as they may be varied 
by any subsequent agreement with the local authority. 

(2) Where an existing company is at the passing of this Act under a licence 
from the Postmaster-General supplying public telephonic communication 
in any exchange area, a^licence to provide a system of public telephonic 
communication within the same area, or any part thereof, shall not be granted 
by the Postmaster-General to any person or body other than the council 
of a borough or urban district, unless it is shown to the satisfaction of the 
Postmaster- General that the application for the licence is approved by the 
council of each borough or urban district within which it is proposed by the 
application to establish a telephonic exchange. 

(3) An existing company shall not, without the consent of the Postmaster- 
General given after the passing of this Act in each case, open an exchange 
in any exchange area in which they had not, before the passing of this Act, 
established an efiective exchange. 

(4) Where a local authority or a new company, under a licence from the 
Postmaster-General, provides a system of public telephonic communication 
n the whole or any part of an exchange area in competition with an existing 
company licensed by the Postmaster-General before the passing of this Act^ 
then, if the existing company consent to it being made a condition of them* 
licence — 

(a) that they will not give favour or preference to any person whomsoever 
within the whole of the exchange area in question, and will not, 
within that exchange area as a condition of giving a service, require 
from any person the grant of any facility except for the purpose 
of supplying telephonic communication to that person ; and 
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(b) that their charges shall not within the whole of the exchange area in Section 3. 

question exceed the maximum rates and (where the company are 

empowered by agreement with the local authority to lay under- 
ground wires) shall not fall below the minimum rates authorised 
in that behalf by the Postmaster-Greneral within the area specified 
in the new licence, 

the licence of the existing company shall within the whole of the exchange 
area in question be extended and continue for the period specified in the 
new licence of the local authority or new company for the duration of such 
new licence, but, except as varied by this Act, the provisions of the licence 
of the existing company (including any provisions thereof for determination 
on breach of covenant) shall remain in force. 

(5) If the licence of an existing company is, under the provisions of this 
section, extended in respect of any exchange area for a period of not less than 
eight years beyond the term existing at the passing of this Act, the company 
shall, at the request of any other licensee of the Postmaster-General providing 
public telephonic communication in the whole ox any part of that exchange 
area, and under such circumstances and on such terms and conditions as 
may, within six months from the passing of this Act, be prescribed by an order 
of the Postmaster-General, made with the approval of the Treasury, afford 
all proper facilities for the transmission of telephonic messages between 
persons using the system of the company (either in the whole or in part of the 
exchange area, as the Postmaster-General may prescribe) and persons using 
the system of such other licensee, provided that the licensee so requiring inter- . 
communication shall in any such case afiord similar facilities. 

(6) For the purposes of tins section the expression “ exchange area ” means 
an exchange area as defined by an agreement made by an existing company 
with the Postmaster-General before the passing of this Act. 

(a) Defined in sub-s. (6). 

(b) The allowance of a commission for collecting messages is not a preference {JReuter v. 

Electric Telegraph Co. (1856), 6 B. & B. 341 j 26 L. J. Q. B. 46). 

In connection with the subject of charges the following cases should be noted. 

A telephone company supplied the use of a telephone wire and apparatus under an 
agreement for three years at a rent payable quarterly. After the expiration of the three 
years the parties continued the agreement by mutual consent, but on the last day of a full 
quarter the company gave the customer notice determining the agreement forthwith 
and stating their intention to cut off the wire and remove the apparatus, at the same time 
demanding rent up to one day beyond the quarter. This rent was duly paid to and 
accepted by them, and the customer moved for an injunction to restrain ^e company 
from interfering with the wire and apparatus : — HeUy that the agreement created the 
relation of landlord and tenant, and therefore the acceptance of the rent for the extra day 
was a waiver of the notice to determine the contract, and the injunction was granted 
(Keith, Frowae cfc Oo. v. Katioml Telephme Go,, [1894] 2 Oh. 147 ; 58 J. P. 573 ; 42 
Digest 434, 64). 

As to stamp duty on the ordinary form of agreement with a customer, see NaUoml 
Telephme Co. v. Inland Revenue Oomrmemners, [1900] A. 0. 1 ; 64 J. P. 420 ; 17 Digest 
240, 662. 

(c) S. 2 of the Telegraph Act, 1885 (19 Halsbury’s Statutes 279), gave the Postmaster- 
General general power for fixing the sums to be from time to time paid on account of the 
transmission of telegrams, which include telephonic communications, 

(d) That is, of the powers, not of the licence (National Telephone Co. v. Kingetm-upon- 
Hull Corporation (1903), 68 J. P. 62 ; 89 L. T. 291 ; 42 Digest 890, 60), An action by 
the telephone company against the local authority for the purpose of raising the question 
whether the duration of the powers conferred by the agreement was extended is not 
within the Public Authorities Protection Act, 1893, ante, p. 4875, and consequently the 
defendants succeeding were only entitled to party and party costs (National Telephone 
Co., Ltd. V. Kingaton-upon-Hull Corporation (1903), 62 W. B. 26 ; 38 Digest 109, 182), 

4 . This Act may be cited as the Telegraph Act, 1899, and may be cited with Short title* 
the Telegraph Acts, 1863 to 1897. 
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Section 1 

THE BUEIAL ACT, 1900, 

(63 & 64 ViCT. c. 15) (a). 

An Act to amend the Lane relating to Burial Grounds, [lOth. July, 1900.J 

Consecration. 1 . — (1) The burial authority for any burial ground (6) may, if they think 
fit, apply to the bishop to consecrate any portion of the burial ground approved 
in that behalf by the Secretary of State. 

(2) If the burial authority do not make the application within a reasonable 
time after a request in that behalf, and the Secretary of State is satisfied that 
a reasonable number of the persons for whom, or within the area for which, 
the burial ground is provided desire that a portion of it be consecrated, and 
that the consecration fees have been paid or reasonably secured, the Secretary 
of State may make the application in respect of an approved portion of the 
burial ground, and the bishop may consecrate accordingly, and it shall be 
the duty of the burial authority to make such arrangements as may be 
necessary for the consecratioo (c). 

(cr) This being one of the Burial Acts, it is strictly outside the scope of the present 
work, except so far as it affects the powers and duties of urban and rural councils who 
provide and maintain cemeteries under the powers of the Public Health (Interments) 
Act, 1879, ante, p. 4614. 

* (6) The expression ‘ ‘ burial authority ’ ’ is defined by s. 1 1 , post, p. 4994. It includes a local 

authority maintaining a cemetery under the Public Health (Interments) Act, 1879, ante, 
p. 4614. 

For a form of petition, see Enc. of Forms and Precedents, vol. II., p. 611, Form No. 22. 

(c) The local authority had previously a discretion as to whether they should apply 
for consecration. See the Cemeteries Clauses Act, 1847, s. 23, ante, p. 4215. The text 
practically gives an appeal against the refusal of the local authority to make the application. 

It seems that the persons who make the request of the Secretary of State under this 
section must themselves pay or secure the consecration fees. A table of those fees will 
be found in Mr. Brooke Little’s work on the Burial Acts (3rd ed.), p. 739. 

Chapels. 2. — (1) A burial authority may at their own cost erect on any part of their 

burial ground, which is not consecrated or set apart for the exclusive use of 
any particular denomination, any chapel which they consider necessary for 
the due performance of funeral services, but any chapel so erected after the 
passing of this Act shall not be consecrated or reserved for the exclusive use 
of any denomination. 

(2) A burial authority may at the request and cost of the residents within 
their district belonging to any particular denomination, erect, furnish, and 
maintain a chapel for funeral services according to the rites of that denomina- 
tion on the groimd appropriated to their use. 

(3) Where such a request is made and the estimated costs are tendered 
to the burial authority or reasonably secured, then, if the burial authority 
refuse to grant the request or fail to give efiect to it within a reasonable 
time, a Secretary of State may, if he thinks fit, by order in writing, require 
the burial authority to erect, furnish, and maintain, or to give facilities for 
erecting, furnishing, and maintaining, such a chapel in accordance with 
directions given in the order, and the burial authority shall comply with the 
order. 

(4) Subject to the provisions of this section the obligation of a burial 
42 & 43 Vet authority to build a chapel within the consecrated part of a burial ground 
e. 81 . ' “ provided under the Public Health (Interments) Act, 1879, shall cease {a). 
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(a) This section had an important effect on the powers and duties of a local authority 
who provide a cemetery under the Act of 1879, ante, p. 4614. They are not bound to 
build a chapel on the consecrated portion of the cemetery as formerly under s. 25 of the 
Cemeteries Clauses Act, 1847, ante, p. 4216. And they cannot erect a chapel on the 
consecrated portion (see sub-s. (1) of this section) except at the cost of residents under 
sub-s. (2). 

3, — (1) Every burial authority shall submit to the Secretary of State a 
table of fees to be received by them in respect of services rendered by any 
minister of religion or sexton, and the Secretary of State may approve the 
table with or without modifications. Provided that such fees shall be of the 
same amount in respect of burial service in the consecrated and the uncon- 
secrated parts of a burial ground (a). 

(2) If the burial authority fail to submit such a table on being requested 
to do so by the Secretary of State, he may make a table of fees. 

(3) The fees fixed by the table shall be payable to and collected by the burial 
authority, together with the other fees payable to them, and shall be paid 
by the burial authority to the minister or sexton in such manner as may be 
agreed on, or as in default of agreement may be directed by the Secretary of 
State (5). 

(4) Subject to the provisions of this section, no fee shall be payable to 
any incumbent of a parish in respect of any right of exclusive burial, or 
the erection of a monument, or any other matter whatsoever, in any burial 
ground maintained by a burial authority, except for services rendered by 
him (c), and this enactment shall apply to any such fee which is by law or 
custom payable to the churchwardens of any parish or to trustees or other 
persons for any parochial purpose, or for the discharge of any debt or liability, 
in like manner as it applies to fees payable to an incumbent. 

Provided as follows : 

(i) Where, at the passing of this Act, fees other than for services ren- 

dered are payable in respect of any matter arising in any burial 
ground attached to or used for the purposes of a parish, and laid 
out and used before the passing of this Act (d), the like fees shall 
continue to be paid during the incumbency of the person who, 
at the passing of this Act, is the incumbent of the parish, or during 
a period of &fceen years from the passing of this Act, whichever 
is longer, or if the fees are not paid to the incumbent, or to any per- 
son claiming through or under him, then during the said period 
of fifteen years, and shall be applicable to the like purposes as here- 
tofore, and the burial authority shall collect and pay these fees 
in like manner as the fees to be paid for services rendered ; 

(ii) The Ecclesiastical Commissioners may at the request and subject 

to the approval of the incumbent, or other person interested, 
agree with any burial authority for such payment, periodical or 
otherwise, as may be thought equitable in commutation of the 
fees other than those claimed for services rendered, and an 
agreement so approved shall be binding on the persons for the 
time being interested, and the burial authority may make 
accordingly any payment so agreed upon. Where the fees arc 
paid to an incumbent, or to any person claiming through or under 
him, the Ecclesiastical Commissioners shall apply the commuta- 
tion money in the first instance to such compensation of the exist- 
ing incumbent as they may deem equitable, regard being had to 
all the circumstances of the case ; and the residue, if any, for the 
augmentation of the benefice (e). 
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Section 3, (5) ITo fee, other than fees payable to a sexton for services rendered by 

him, shall be paid to any clerk or other ecclesiastical officer in respect of 

interments in a burial ground maintained by a burial authority. Provided 
that any clerk or other ecclesiastical officer who at the passing of this Act 
is entitled to fees in respect of interments in any such burial ground may 
apply to the burial authority for compensation for the pecuniary loss caused 
to him by the foregoing enactment, and the burial authority shall receive 
and consider the application, and pay to him such sum of money as equitable 
compensation for his loss and in such manner as may be agreed on, or in 
default of agreement may be directed by the Secretary of State (/). 

(6) Por the purposes of this section, a burial authority may borrow in 
like manner and subject to the like conditions as they may borrow for the 
provision of a burial ground {g), 

(7) The provisions of this section, except those as to collection, shall 
apply to any fixed annual sum substituted for fees m pursuance of section 
thirty-seven of the Burials Act, 1852 (A), in like manner as they apply to fees. 

{a) As to fees in respect of a burial service before, at, or after cremation, see s. 12 of 
the Cremation Act, 1902, jpoat, p. 5002. # 

(5) In a cemetery provided by a local authority under the Public Health (Interments) 
Act, 1879, ante, p. 4614, it appears that no fees were payable to an incumbent under the 
Cemeteries Clauses Act, 1847, s. 52 (2 Halsbury’s Statutes 266). Such fees will now be 
payable nnder s. 7, ^ost^ p. 4993, according to the table fixed as stated in the text. 

(c) Thus no fees can be due iu respect of burials of non-conformists in consecrated 
ground conducted without any service in respect of burial being rendered by the incumbent 
(Williams v. Britmi Ferry Burial Board, [1905] 2 K. B. 565 ; 69 J. P. 313 ; 7 Digest 546, 

254) . 

(d) An addition to a burial ground purchased before the passing of this Act, although 
, laid out and adapted for burial purposes, but not consecrated nor actually used until 

after the passing of the Act, was held not to come within this proviso ( Young v. Kingston- 
on-Thames, etc. Joint Burials Committee, [1907] 1 K. B. 416 ; 71 J. P. 121 ; 7 Digest 546, 

255) . But where before the passing of the London Government Act, 1899 (11 Halsbury’s 
Statutes 1225), separate burial grounds had been provided for parishes which after the 
passing of that Act were united by a scheme made in pursuance of that Act into one 
parish, it was held that the rector of one of these parishes was not entitled to fees other 
than the services actually rendered in respect of interments in these burial grounds, after 
the passing of the Burial Act, 1900, in respect of which he was not before the passing of this 
Act entitled (Anderson v. Wandsworth Borough Council, [1908] 2 Ch. 81 ; 72 J. P. 289 ; 7 
Digest 546, 252). 

(e) These provisions cannot apparently apply in the case of a cemetery provided by 
a local authority ; for, as already stated, no fees were payable to incumbents under the 
Public Health (Interments) Act, 1879, ante, p. 4614, or, consequently, under s. 52 of the 
Cemeteries Clauses Act, 1847 (2 Halsbury’s Statutes 266). 

(/) A clerk might be appointed in a cemetery under the Cemeteries Clauses Act, 1847, 
s. 34, ante, p. 4217, but he was paid by stipend, not by fees, and the provision in the text 
does not appear to apply to such a clerk. 

(g) In the case of a local authority the borrowing powers depend on Part IX. of the 
L. G. A., 1933, ante, pp. 1023, et seq. 

(h) The section enables a vestry with the consent of the bishop to substitute a fixed 
payment for fees payable to the incumbent, clerk, and sexton and other persons and 
bodies under the Act of 1852 (2 Halsbury’s Statutes 190). 

4* The powers and duties of the Secretary of State under or referred to 
in the enactments in the First Schedule to this Act shall be transferred to 
the [Minister of Health] (a), and those enactments shall have effect as if any 
reference therein to a Secretary of State were a reference to the [Minister of 
Health] (a). 

(a) The L. G. B. has now been superseded by the Minister of Health (Ministry of Health 
Act, 1919, post, p. 5189). Speaking generally, all questions relating to sanitation, and to 
the constitution, powers, and finances of huiial authorities, are now matters for the 
Minister of Health, whilst matters affecting the interests of the church and other religious 
denominations and their officers are referred to the Secretary of State, whether such 
matters arise in connection with burial grounds imder the Burial Acts or with cemeteries 
under the Public Health (Intennents) Act, 1879, ante, p. 4614. 
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The transfer hereby effected related principally to the following matters : — 

The closing of burial grounds and the prohibition of the opening of new ones. 

The approval of new burial grounds, and of additions to existing grounds. 

The adoption of the Burisd Acts and the constitution, powers, and areas of burial 
authorities. 

The inspection and regulation of burial grounds. 

Certain provisions as to the borrowing powers and expenses of burial authorities. 

Fees other than Ecclesiastical Fees to be taken by burial authorities- 

The purchase, sale, and letting of land. 

The sanitary regulation of vaults and places of burial. 

The grant of licences for interment in closed burial grounds. 

The Secretary of State remains the central authority regarding the consecration of 
burial pounds, the allotment of parts thereof for the use of particular denominations, 
the building of chapels, and the removal of human remains ; and new functions are 
entrusted to him by this Act, with respect to the fixing, varying, or commutation of, or 
compensation for, fees payable to ministers of religion, ecclesiastical ojB&cers, and sextons. 

5 . — (1) The Secretary, of State may, if he thinks fit, appoint any person 
to inquire into any matter relating to the consecration of any part of a burj.al 
ground, or the building of any chapel therein, or the fixing, varying, or 
commutation of or compensation for any fees payable to ministers of religion, 
ecclesiastical officers, and sextons in connection therewith. 

(2) The Secretary of State may make such order as he thinks just as to 
the payment by the burial authority or other parties of the whole or any 
part of the costs of the inquiry, including the remuneration and expenses 
hereinafter mentioned. Any such order may direct payment to he made 
to the Exchequer or other parties, and may be enforced as if it were an 
order of the High Court. 

(3) The Secretary of State may assign to any person appointed under 
this section such remuneration not exceeding five guineas a day as he may 
think fit, and a suitable allowance for expenses, and the remuneration and 
allowance so assigned shall, except so far as otherwise provided, be paid 
out of moneys provided by Parliament. 

6 . Unconsecrated ground which is maintained by a burial authority and set 
apart for the purposes of burial (a) shall not be applied to any other purpose 
except by leave of the [Minister of Health] (b). 

(a) As to what is meaut by “set apart for the purposes pf burial,” see Jie Ponsford 
Newport District School Board, [1894] 1 Ch. 454 ; 7 Digest 551, 297 ; Nicholl v. 

Llantwit Major Parish Goimcil, [1924] 2 Oh. 214 ; Digest Supp. ; London 0. G, v. Green- 
wich Corporation, [1929] 1 Ch. 305 ; 93 J. P. 123 ; Digest Supp. See also the Disused 
Burial Grounds Act, 1884, ante, p. 4694, as amended by the Open Spaces Act, 1887, s. 4, 
ante, p. 4699, s. 17 of the Burial Act, 1855 (2 Halsbury’s Statutes 224), s. 177 of the 
P. H. A., 1875, and s. 95 of the P. H. A. A. A., 1907, post, p. 6065. Difficult questions 
arise from time to time as to whether pieces of uneonsecrated land vesting in burial 
authorities which it is proposed to devote to other purposes are “ set apart for the 
purposes of burial,” and as to the precise statutory provisions governing the proposed 
appropriation. In such cases it is advisable to consult the Ministry of Health in the 
matter. And see St. George^ s, Hanover Square (Rector and Churchwardens) v. Westminster 
Corporation, [1910] A. C. 226 ; 74 J. P. 153 ; 7 Digest 551, 287. 

(b) See note (a), to s. 4, ante, p. 4992. 

7 . The incumbent of any ecclesiastical parish situate wholly or partly 
within the area for which a burial ground is provided under the Public Health 
(Interments) Act, 1879, shall, with respect to his own parishioners, and 
persons dying in his parish, be under the same obligation to perform funeral 
services in that burial ground as he is to perform funeral services in a burial 
ground provided under the Burial Acts, and the power of the burial authority 
to appoint a chaplain for a burial ground provided under the Public Health 
(Interments) Act, 1879, shall cease, and where there is no chaplain for a burial 
ground so provided, burials in the consecrated part of the ground shall be 
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registered in like manner, and subject to the like provisions as burials in 
the unconsecrated part (a), 

(a) The duty of appointing a chaplain was imposed by the Cemeteries Clauses Act, 1847, 
s. 27 (2 Halsbury’s Statutes 261). The registration of burials in the consecrated portion 
of the cemetery is regulated by the Cemeteries Clauses Acts, 1847, s. 32, ante, p. 4217. 
When in future there is no chaplain the registration of all burials in the cemetery 'vvill be 
regulated by the Registration of Burials Act, 1864 (op. cit. 276). Under the Births and 
Deaths Registration Act, 1926, s. 1 (1) (16 Halsbury’s Statutes 768), the body of a deceased 
person shall not be disposed of before a certificate of the registrar given in pursuance of 
that Act or an order of the coroner has been delivered to the person by whom or whose 
officer the register of burials in which the disposal is to be registered is kept, subject to a 
proviso that a written declaration that a certificate or order has been issued may be 
accepted in lieu of such certificate or order. See also s. 5 of the same Act (op cii. 770) as 
to the burial of still-born children and the Cremation Regulations, 1930, made under 
s. 10 of the 1926 Act (op. cit. 772), and set out ante, p. 2461. 

Generally as to the duty of an incumbent to perform funeral services, see note to s. 11 
of the Cremation Act, 1902, post, p. 5001. « 

8 . The notice to be given of intention to bury in a burial ground main- 
tained by a burial authority shall be given at such time and to such person 
as the burial authority may direct, and so much of section one of the Burial 
Laws Amendment Act, 1880, as requires forty-eight hours’ notice to be 
given in any such case shall be repealed (a). 

(a) Bor a form of notice, see Enc. of Forms and Precedents, Vol. II., p. 617, Form 
No. 28. 

9 . The provisions of section seven of the Burial Act, 1853, as to allotment 
of the imconsecrated part of a burial ground, and the Burial Laws Amendment 
Act, 1880, as amended by this Act, shall apply to burial grounds provided 
under the Public Health (Interments) Act, 1879, as if the burial authority 
were a burial board (a). 

(a) The Burial Act, 1853, a. 7 (2 Halsbury’s Statutes 213), provides that in all oases in 
which any burial board shall provide a new burial ground, that new burial ground shall 
be divided into consecrated and uneonsecrated parts in such proportions, and the unoon- 
secrated part thereof shall be allotted in such manner and in such portions as may be 
allowed by one of her Majesty’s principal Secretaries of State. The application of this 
section to a cemetery provided by a local authority takes away from such authority the 
unfettered discretion which they formerly had under the Cemeteries Clauses Act, 1847, 
s. 35, ante, p. 4217. Where part of a burial ground has been allotted under s. 7 of the 
1853 Act to a particular denomination, an injunction will be granted at the suit of the 
Att.-Gen. to restrain the burial of persons not of that denomination in the part so allotted 
(Preston Corporation v. Pyke, [1929] 2 Oh. 338 ; 93 J. P. 181 ; Digest Snpp.). 

10 . Section fifteen of the Cemeteries Clauses Act, 1847 (relating to boundary 
fences), shall not apply to a burial ground provided under the Public Health 
(Interments) Act, 1879. 

11 . In this Act the expression ‘‘ burial authority ” shall mean any burial 
board, any council, committee, or other local authority having the powers 
and duties of a burial board, and any local authority maintaining a cemetery 
under the Public Health (Interments) Act, 1879, or under any local Act. 

12 . [Repeal of Acts in Schedule II] (a). 

(a) Sections 12, 13 (2) and Schedule H., repealed by S. L. R. A., 1908 (18 Halsbury’s 
Statutes 1175). 

13 . — (1) This Act may be cited as “ The Burial Act, 1900,’’ and may be 
cited and shall he construed with the Burial Acts, 1852 to 1885. 

(2) [Commencement of Act, January Isi, 1901] (a). 

(a) Sections 12, 13 (2) and Schedule H., repealed by S. L. R. A., 1908 (op. cit.). 
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Schedules. 


SCHEDULES. 

EIEST SCHEDULE. 

Enactments giving or referring to Powers which are to be transferred to 
THE Local Government Board. 


Session and Chapter. 

Short Title. 

Enactments. 

15 & 16 Vict. 0 . 86 . 

The Burial Act, 1852 . 

Sections two, six, seven, nine, ten, 
and forty-four. 

16 & 17 Viet. c. 134 . 

The Burial Act, 1863 . 

Sections one, four, five, and six. 

18 & 19 Vict. c. 128 . 

The Burial Act, 1855 . 

Sections three, six, seven, eight, and 
seventeen. 

20 & 21 Vict. c. 81 . 

The Burial Act, 1867 . 

Sections nine, ten, twenty-three, and 
twenty-four. 

22 Vict. c. 1 . 

The Burial Act, 1 859 . 

Section one. 

23 & 24 Vict. c. 64 . 

j The Burial Act, 1860 . 

Section four. 

34 & 35 Vict. c. 33 . 

The Burial Act, 1871 . 

Section one. 


Hs ;I: $ Jl: 


THE PUBLIC LIBEAEIES ACT, 1901. 

(1 Edw. 7, 0. 19) (a). 

An Act to amend the Acts relating to Public Libraries, Museums, and Gym- 
nasiums. '[17th August, 1901.] 

Amendment of Public Librabies Acts’, 1892 and 1893. 

1, This Act may be cited as The Public Libraries Act, 1901/’ and shall smrt title and 
be construed as one with the Public Libraries Act, 1892 (hereinafter referred coj^truction. 
to as the principal Act), and the Public Libraries (Amendment) Act, 1893, 

and those Acts and this Act may be together cited as the Public Libraries Vict 
Acts, 1892 to 1901. ’ * 

{a) See the Public Libraries Act, 1892, and the Public Libraries (Amendment) Aot» 

1893, ante, pp. 4840, 4871. As to the omission of the clause of enactment, see s. 4 of the 
S. L. B. A., 1894 (18 Halshury’s Statutes 1020). Part of the title of this Act as to the 
liability of managers of libraries to proceedings for libel was repealed by S. L, K. A^, 1927 
(op, ciL 1183). Reference should also be made to the Public Libraries Act, 1919, post, 
p. 5238. Under s. 1 of that Act, post, p. 5238, power is given to county councils to adopt 
the Public Libraries Acts, and where a county council become the library authority for 
any area the power of adoption of the council of a district comprised in that area is to 
cease. Section 2 of the same Act, post, p. 6239, enables a district council to relinquish 
to a county council its powers and duties under the Public Libraries Acts. Section 3 
provides for the reference and delegation of library powers to education committees. 

2. — '(1) Any commissioners appointed for a library district under the 
principal Act (a) may be either voters in the district or persons who, though comnUssioners. 
not voters, would, if the district were a rural parish having a parish council, 

be qualified for election as parish councillors. 

(2) Section forty-six of the Local Government Act, 1894 (6), relating to 56&57 Vict. 
disqualifications for election to, or membership of, certain authorities, shall 
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61 & 62 Viet, 
c. 53. 


38 <& 89 Viet, 
c. 55. 


Bxtensiou of 
61 <fe 62 Viet, 
c. 63. 


Power to library 
authorities to 
make agree- 
ments for use 
of library. 


The Pubeio Libearibs Act, 1901. 

have efiect as if a library authority, being a body of commissioners appointed 
under the principal Act, were one of the authorities mentioned in that section 

(а) Seo s. 5 (1) of that Act, ante^ p. 4841. 

(б) See now L. G. A., 1933, ss. 57, 59, ante, pp. 788, 796. 

3. — (1) A library authority may make byelaws { a ) for all or any of the 
following purposes relating to any library, museum, art gallery, or school, 
which hy virtue of the principal Act or this Act is under their control, that 
is to say ; 

(a) fox regulating the use of the same and of the contents thereof, and for 

protecting the same and the fittings, furniture, and contents thereof 
from injury, destruction or misuse ; 

(b) for requiring from any person using the same any guarantee or security 

against the loss of, or injury to, any book ox other article ; 

(c) for enabling the officers and servants of the library authority to exclude 

or remove therefrom persons committing any ofience against the 
Libraries Ofiences Act, 1898 (&), or against byelaws. 

(2) All byelaws under this section shall be made subject and according to 
the provisions respecting byelaws contained in sections one hundred and 
eighty-two to one hundred and eighty-six of the Public Health Act, 1875 (c), 
and those sections shall apply as if the expression local authority ” therein 
included in every case a library authority. 

(3) All ofiences and penalties under any such byelaw may be prosecuted 
and recovered in manner provided by the Summary Jurisdiction Acts (c?). 

(а) The power of making byelaws conferred by this section is not in substitution for 
the power of making regulations conferred by s. 15 of the Public Libraries Act, 1892, ante, 
p. 4844, which is still retained. Such regulations do not require confirmation by the 
Minister of Health, but are not enforceable by penalties. In ordinary cases, however, 
regulations are sufficient for the attainment of the objects for which they are made ; and 
it is not anticipated that library authorities will be desirous of making byelaws except 
where experience has shown them to be required. 

(б) Ante, p. 4948. 

(c) See now L. G. A., 1933, s. 260, ante, p. 1104. The power to confirm, allow or dis- 
allow byelaws hereunder is now transferred to the Board of Education, see Order in 
Council, 17th May, 1920, anU ', p. 3186. 

(d) Defined hy the Interpretation Act, 1889, s. 13 (10) (18 Halsbury’s Statutes 997), 

4. The Libraries Ofiences Act, 1898 { a ), shall apply to any museum, art 
gallery or school provided under the Public Libraries Act, 1892. 

(a) This Act originally extended only to libraries and reading rooms. See a. 2, ante, 
p. 4948. 

5. — (1) The library authorities of two or more library districts may agree 
to share, in such proportions and for such period as may be determined by 
the agreement, the cost of the purchase, erection, repair and maintenance 
of any library building in one of those districts, and also the cost of the 
purchase of hooks and newspapers for such library, and aU other expenses 
connected with the same, and may also agree as to the management and use 
of the library, and as to the interchange, hire and use of books and newspapers 
belonging to such authorities respectively (a). 

(2) This section shall apply, with the necessary modifications, to a museum, 
school for science, art gallery or school for art in like marmer as to a library. 

(a) This provisiou is in substitution for s. 16 (ij of the Public Libraries Act, 1892» 
which is repealed by s. 14, and Sohed., •post, p. 4998, and any library authority, including 
an urban authority or a parish council, may enter into an agreement as contemplated 
by the section with any other library authority whether commissioners or other. More- 
over, the agreement may relate to a museum, school for science or art, or art gallery as well 
as to a library. 
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6. In a library district, being a parish, the sanction of the parish meeting Section 6. 

or vestry shall not be required annually (a) for raising the sums from time to ^ 

time due from the parish for defraying the expenses incurred by the library 
authority, and those sums shall be paid by the overseers (b) on the order of the ^^’Ixpenses 
library authority. But in any parish in a rural district the sanction of the in parishes, 
parish meeting shall be required in the year one thousand nine hundred and 

eleven, and in every tenth year thereafter: Provided that nothing in this 
section shall afiect the operation of section eleven of the Local Government 
Act, 1894 (C). 56 & 57 Viet. 

’ ^ ^ c. 73. 

(а) This was formerly necessary under the Public Libraries Act, 1892, s. 18 (2), as 
affected by s. 7 (3) of the L. G. A., 1894. 

(б) Overseers were abolished by the R. and V. Act, 1926, s. 62, ante, p. 2222, and their 
duties in respect to rates are now exercised by the rating authorities. 

(c) The adoptive Acts in the above section include the Public Libraries Acta. The limita- 
tion on the amount of the rate imposed by s. 2 of the 1892 Act, ante, p. 4840, was repealed 
by s. 11 and Sched. of the 1919 Act, post, p. 5242. 

7. An urban authority for whose district the Museums and Gymnasimns 

Act, 1891 (a), has been adopted, either wholly or so far as it relates to museums c. 22 , to 
only, may appropriate for the purposes of that Act a museum provided for ^ded^unde?' 
the district under the principal Act, and thereupon the Museums and Gym- principal Act. 
nasiums Act, 1891, shall apply to the museum, as if it were provided under 
that Act (&). 

(d) See that Act, ante, p. 4827. 

(6) See, however, s. 9 of the 1919 Act, post, p. 5241. 

8 . On the adoption of the principal Act for any library district, the library Q^J^eramenr^' 
authority shall forthwith give notice in writing of such adoption to the Local BoardcSf^^ 
Government Board {a). The library authority of every district in which the 

Act has already been adopted shall give the like notice within three months 
after the passing of this Act. 

(a) Now the M. of H. Notice must also be given to the Board of Education, see Order 
in Council, 17th May, 1920, a7ite, p. 3186. 


9 . In any library district every person who is a parochial elector within the JpeflniUou of 
meaning of the Local Government Act, 1894 (o), shall be a voter for the pur^ 

poses of the principal Act and'this Act ; and parochial electors shall for all the c. 73. 
purposes of the principal Act, he substituted for county electors (6). 

{a) For “ parochial electors ” now read “ local government electors.” See Representa- 
tion of the People Act, 1918, Sched, VI., 2, and s. 3, post, p. 5186. The expression 
“ local government elector ” when used with reference to a parish in an urban district, or 
in the county of London or any county borough, means any person who would he a local 
government elector of the parish if it were a rural parish (L. G. A., 1894, s. 76 (2), ante, 
p. 4920). 

(6) The deldnition of the expression “ voter ” in s. 27 of the principal Act, ante, p. 4847, 
is consequently repealed. 

10. . . . (a 1 . 

(a) This section was repealed by s. 11 and the Schedule to the Public Libraries Act, 

1919, post, p. 6242, That Act repealed s. 2 of the Public Libraries Act, 1892, and 
other enactments relating to the limitations on the rate. 


Extent op Act. 

11 , This Act shall not apply to Scotland. 
P.H.-— VOL. IV. 
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The Pubiio Libbabies Act, 1901. 

Application op Act to Ireland. 

12. [Application of certain provisions to Ireland, Repealed and replaced by 
the ruhlic I/ibraries {Ireland) Act, 1902.] 


Application op the Museums and Gymnasiums Act, 1891, and Public 
Libraries (Amendment) Act, 1893, to London. 

13. The Museums and Gymnasiums Act, 1891 (a), and the Public Libraries 
(Amendment) Act, 1893 (6), shall extend to the administrative county of 
London, and for the purpose of such extension shall be modified as follows : 

The expression “ urban authority ’’ shall include the common council of 
the city of London (c) and a metropolitan borough council, and the 
expression “ district ” or “ urban district ’’ shall include the city of 
London and a metropolitan borough ; 

Any expenses incurred by the common council of the city of London or by 
a metropolitan borough council under the Museums and Gymnasiums 
Act, 1891, so far as they are not defrayed by fees and other money 
received under the said Act, shall be defrayed in the manner in which 
expenses incurred by that council under the principal Act are payable (d). 

(a) Ante, p. 4827. 

(b) Ante, p. 4871. 

(c) As to the city of London, see s. 21 of the principal Act, ante, p. 4846, 

(d) See s. 10 of the Museums and G 3 rmnasiums Act, 1891, ante, p. 4830. 

Repeal. 

14. The Ads mentioned in the schedule to this Act are hereby repealed to the 
extent specified in the third column of that schedule (a). 

(a) This section and the Schedule were repealed by S. L. R. A., 1927 (18 Hiilsbury’s 
Statutes 1183). 
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54 <£} 55 Ftc^. c. 22 . 

The Museums and 

In section two, the words ” or the adminis- 
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Section three, in so far as it is inconsistent 
with this Act. 

Subsection one of section sixteen. 
Subsection two of section eighteen, and in 
subsection three of the same section the 
words ''but the sanction of the vestry 
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from time to time due from the parish 
for meeting those expenses.’^ 

So much of section twentyseoen as relates 
to the definition of a “ voterP 

The First Schedule. 
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Section 1. 


CEEMATION ACT, 1902(a). 

(2 Bdw. 7, c. 8.) 

An Act for the regulation of the burning of Human Remains, and to enable 
Burial Authorities to establish Crematoria. [22nd July, 1902.] 

1. This Act may be cited as the Cremation Act, 1902. Short title, 

(a) This Act is inserted as applicable under the P. H. (Iiitei’ments) A., 1879, awie, 
p. 4614. As to the omission of the clause of enactment, see S. L. R. A., 1894, s. 4 (18 
Halsbury’s Statutes 1020). 

2i« In tills A.ot — Definitions 

The expression burial authority (a) shall mean any burial board, 
any council, committee, or other local authority having the powers 
and duties of a burial board, and any local authority maintaining a 
cemetery under the Public Health (Interments) Act, 1879, or under 42 & 43 vict. 
any local Act ; 

The expression “ crematorium shall mean any building fitted with 
appliances for the purposes of burning human remains, and shall 
include everything incidental or ancillary thereto. 

(a) This definition is taken from s. 11 of the Burial Act, 1900, ante^ p. 4994. 

3. [Application to Scotland.] 

4. The powers of a burial authority to provide {a) and maintain burial Bm-iai au- 
grounds or cemeteries, or anything essential, ancillary, or incidental thereto, prSvidoior^ 
shall be deemed to extend to and include the provision and maintenance cremation, 
of crematoria (6) : 

Provided that no human remains shall be burned in any such crematorium 
until the plans and site thereof have been approved by the Local Government 
Board ( 0 ) and until the crematorium has been certified by the burial authority 
to the Secretary of State to be complete, built in accordance with such plans, 
and properly equipped for the purpose of the disposal of human remains by 
burning (^2), 

(a) This -will include power to borrow for the purpose of providing a crematorium. 

(b) The effect is to make it necessary to obtain for the provision of a crematorium, or 
for any expenditure for that purpose, or for the acq[uisitioa or appropriation of any land 
for that purpose, the same sanction that would be required by the local authority in the 
case of the provision of a burial ground or cemetery. 

(c) The L. G. B.has now been superseded by 1;he Minister of Health (Ministry of Health 
Act, 1919, post, p. 5189). 

{d) Apart from this provision the burning of human remains may under certain circum- 
stances amount to a public nuisance. See R. v. Price (1884), 12 Q. B. D. 247 ; 7 Digest 
563, 380. See also Williams v. Williams (1882), 20 Oh. D. feo ; 46 J. P. 726 ; 7 Digest 
563, 379. And it is a misdemeanour to burn a dead body with intent to prevent an 
inquest (22. v. Stephenson (1884), 13 Q. B. D. 331 ; 49 J, P. 486 ; 7 Digest 663, 381). 

5. No crematorium shall be constructed nearer to any dwelling house Site of cre- 
than two hundred yards, except with the consent, in writing of the owner, 

lessee, and occupier of such house, nor within fifty yards of any public 
highway, nor in the consecrated part of the burial ground of any burial 
authority [a). 

(a) See s. 10 of the Cemeteries Clauses Act, 1847, ante, p. 4213, and notes thereto. 

6 . A burial authority may accept a donation of land for the purposes of a Donations of 
crematorium, and a donation of money or other property for enabling them 

to acquire, construct, or maintain a crematorium. 
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7 . The Secretary of State shall make regulations (a) as to the maintenance 
and inspection of crematoria and prescribing in what cases and under what 
conditions the burning of any human remains may take place, and directing 
the disposition or interment of the ashes (6), and prescribing the forms of 
the notices, certificates, and declarations to be given or made before any such 
burning is permitted to take place, such declarations to be made under and 
by virtue of the Statutory Declarations Act, 1835, and also regulations as 
to the registration of such burnings as have taken place. A copy of such 
regulations shall be laid before both Houses of Parliament, if Parliament be 
then sitting, or, if not, then within three weeks after the beginning of the 
next ensuing Session of Parliament ; and, after such regulations have lam 
for forty days before Parliament, then, unless within such forty days an 
address has been presented by one or other of the Houses praying His Majesty 
to withhold his assent from such regulations or any part thereof, such regula- 
tions shall have the same effect as if they were enacted in this Act (c). All 
statutory provisions {d) relating to the destruction and falsification of registers 
of burials, and the admissibility of extracts therefrom as evidence in courts 
and otherwise, shall apply to the register of burnings directed by such regula- 
tions to be kept, and the Stamp Act, 1891 (e), shall apply to a register under 
this Act as if it were a register of burials. 

(а) Regulations were made on 31st Marcli, 1903, but they were revoked by later 
regulations dated 26th April, 1920, which were amended by regulations of 23rd June, 
1925, and 6th May, 1927. See now regulations of 28th October, 1930, ante, pp. 2461 
et seq. Breach of these regulations is punishable under s. 8, infra. The power to make 
regulations under this section was extended by s,. 10 of the Births and Deaths Registra- 
tion Act, 1926 (15 Halsbuiy’s Statutes 772), to include a power to make regulations 
for the purpose of applying that Act to cases where human remains are disposed of by 
cremation. The latest regulations were accordingly made under the combined Acts. 

(б) Such internment of ashes is not a burial within the prohibitions against burial in a 
church under the Church Building Act, 1818 (6 Halsbury’s Statutes 698), the P. H, Acts, 
or the Burial Act, 1853, s. 3 (2 Halshury’s Statutes 212), and therefore a faculty may 
issue for allowing such interment in a church {Re Kerr, [1894] P. 284 ; 7 Digest 528, 87), 
There is nothing in the current regulations to prevent such interment. 

(c) Consequently no question can arise as to whether any such regulations are ultra 
vires. See Institute of Patent Agents v. Lochwood, [1894] A. 0. 347 ; 42 Digest 613, 1S9, 
See, however, the comments on this case in R, v. Pharmaceutical Society, [1899] 2 I. E. 
132, and Waterford Corporation v. Murphy, [1920] 2 1. R. 165. Reference may also bo made 
to R, V. Electricity Commissioners, Ex parte London Electricity Joint Committee Go, (1920), 
Ltd,, [1924] 1 K. B. 171, per YomroBE, L.J.’, at p. 212 ; 88 J. P. 13 ; Digest Supp. ; R, v. 
Minister of Health, Ex parte Yaffe, [1930] 2 K. B. 98 ; 94 J. P. 98 ; reversed, [1931] 
A. C. 494 ; 95 J, P. 125 ; and cf. the Small Holdings and Allotments Act, 1908, s. 39 (3), 
and notes thereto at post, p. 5076. 

{d) See s. 15 of the Burial Act, 1857, ss. 36 and 37 of the Forgery Act, 1861 (2, 4 Hals- 
bury’s Statutes 233, 585), as amended by* the Forgery Act, 1913 (4 Halsbury’s Statutes 
787). 

(e) See ss. 1, 64, and Schedule I. of that Act (16 Halsbury’s Statutes 618, 637, 656), 
which impose a stamp duty of one penny on every certified copy from any register of 
burials subject to certain exemptions. 

8. — (1) Every person wbo stall contravene any such regulation as aforesaid 
or shall knowingly carry out or procure or take part in the burning of any 
human remains except in accordance with such regulations and the provisions 
of this Act, shall (in addition to any liability or penalty which he may other- 
wise incur) (a)j be liable on summary conviction to a penalty not exceeding 
fifty pounds. Provided that any person aggrieved by any conviction may 
appeal therefrom to quarter sessions (5), 

(2) Every person who shall wilfully make any false decla/rcution or (c) 
representation, or. sign, or utter any false certificate, with a view to procuriag 
the burning of any human remains, shall (in addition to any penalty or 
liability which he may otherwise incur) (d) be liable to imprisonment with or 
without hard labour not exceeding two years. 
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(3) Every person who with intent to conceal the commission or impede Section 8. 

the prosecution of any ofience (e), procures or attempts to procure the 

cremation of any body, or with such intent makes any declaration or gives 
any certificate under this Act, shall be liable to (/) conviction on indictment 
to penal servitude for a term not exceeding five years. 

(а) This refers to the liability to conviction on indictment for a misdemeanour. See R. 

V. Price and jR. v. Stephenson cited in the note to s. 4, ante, p. 4999. 

(б) In accordance with the provisions of s. 31 of the S. J. A., 1879 (11 Halsbury’s 
Statutes 338), set out in the notes to s. 301 of the P. H. A., 1936, ante, p. 627. 

(c) Repealed by Perjury Act, 1911 (4 Halsbmy’s Statutes 772). 

{d) See note (d) to s. 7, supra, as to falsification of registers. 

(e) How does such a person where the “ offence ” is a felony differ from an accessory 
after the fact ? In such a case is he punishable still as an accessory after the fact or only 
under this statute ? Is a wife punishable under this statute where she would not be 
punishable as an accessory after the fact ? Compare the history of the law with regard 
to the punishment of the receiver of stolen goods. 

(/) Sic. According to the common form “ to “ should be “ on.” 

9# The burial authority may demand payment of any such charges or Poi's. 
fees for the burning of human remains in any crematorium provided by 
them as may be authorised by any table approved by tlie Local Government 
Board (a), and such charges or fees, and any other expenses properly incurred 
in or in connection with the cremation of a deceased person, shall be deemed 
to be part of the funeral expenses of the deceased (&). 

(а) Now the Minister of Health (see note (c) on p. 4099, ante). 

(б) This section appears to be of general application and to enable the burial authority 
to enforce payment against any person against whom they might enforce payment of 
charges or fees under s. 34 of the Burial Act, 1852 (2 Halsbury’s Statutes 202). 

As to the liability of executors for funeral expenses, see Ambrose v. Kenison (1851), 10 
C, B. 776 ; 20 L. J. 0. P. 135 ; 7 Digest 624, B8 ; Brice v. WiUon (1834), 3 Nev. & M. K. B. 

612 ; 3 L. J. K. B. 93 ; 7 Digest 624, 32 ; Rogers v. Price (1829), 3 Y. & J. 28 ; 7 Digest 
522, 15 ; Tugwell v. Heyman (1812), 3 Camp. 298 ; 7 Digest 623, 2S. As to the liability 
of the deceased’s estate, see Green v. Salmon (1838), 8 Ad. <& El. 348 ; 7 L. J. Q. B. 236 ; 

7 Digest 523, 21 ; Newcomhe v. Beloe (1867), L. R. 1 P. & D. 314 ; 7 Digest 623 26* As 
to the liability of a husband for his wife’s funeral expenses, see Bertie v. Chesterfield [Lord) 

(1723), 9 Mod. Rep, 31 ; 27 Digest 83, 650 ; Jenkins v. Tucker (1788), 1 Hy. Bl. 90; 7 
Digest 624, 39 ; Ambrose v. Kerrison, supra ; Bradshaw v. Beard (1862), 12 0. B. (n. s.) 

344 ; 26 J. P. 630 ; 7 Digest 524, 41 ; Be M^Myn, Lightbown v. M'Myn (1886), 33 Oh. D. 

675 ; 7 Digest 623, 24. As to the liability of a for her husband’s funeral expenses, 
see Chappie v. Cooper (1844), 13 M. & W. 252 ; 13 L. J. Ex. 286; 7 Digest 624, 42 ; 

Gregory v. Lockyer (1821), 6 Madd. 90 ; 22 R. R. 246 ; Williter v. JJobie (1856), 2 Kay 

6 J. 647 ; 4 W. R. 669. As to the liability of a parent for the funeral expenses of his 
child, see R. v. Vann (1851), 2 Den. 325; 15 J. P. 802; 7 Digest 522, 14; and the 
non-liability of a child for a parent, Chappie v. Cooper, supra. As to the liability of a 
householder for an inmate, R. v. Stewart (1840), 12 Ad. & El. 773 ; 10 L. J. M. C. 40 ; 

7 Digest 522, 10. See also s. 76 of the Poor Law Act, 1930 ; 12 Halshury’s Statutes 1006, 
as to burial of poor persons as defined in that Act (ibid. 1048) ; as to persons who have died 
of infectious disease, s. 162 of the P. H. A., 1936, ante, p. 429, and in London, s, 235 of the 
p. H. (London) Act, 1936 (30 Halsbury’s Statutes 672). As to dead bodies cast up by the 
sea or in tidal or navigable waters, Buiial of Drowned Persons Act, 1808 (2 Halsbury’s 
Statutes 273), and Burial of Drowned Persons Act, 1886 (op. cit. 279) ; and as to seamen, 
s. 34 of the Merchant Shipping Act, 1906 (18 Halsbury’s Statutes 469), and Anderson v. 

Rayner, [1903] 1 K. B. 689 ; 41 Digest 224, 619, decided under the now repealed s. 207 of 
the Merchant Shipping Act, 1894. 

10 . Nothing in this Act shall interfere with the jurisdiction of any coroner 

under the Coroners Act, 1887, or any Act amending the same, and nothing in qq 53 ^ Yiet. 
this Act shall authorise the burial authority or any person to create or permit c- 7i. 
a nuisance (a). 

(a) See R. v. Price and R. v. Stephenson, cited in the note to s. 4, ante, p. 4999. 

11 . The incumbent of any ecclesiastical parish shall not, with respect to incumbent not 
his parishioners or persons dying in his parish, be under any obligation to ^ perform^^ 
perform a funeral service before, at, or after the cremation of their remains buxiai service. 
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within the ground of a burial authority, but, upon his refusal so to do, any 
clerk in Holy Orders of the Established Church not being prohibited under 
ecclesiastical censure, may, with the permission of the bishop and at the 
request of the executor of the deceased person, or of the burial authority, 
or other person having charge of the cremation or interment of the cremated 
remains, perform such service within such ground {a), 

{a) Apart from this enactment and from s. 6 of the Burial Laws Amendment Act, 1880, 
(2 Halsbury’s Statutes 244), a clergyman of the Church of England is bound to read the 
burial service in the manner and form prescribed by the Book of Common Prayer over 
the corpse of any person who has been baptised with water in the name of tlie Holy 
Trinity if required so to do, though the deceased was never baptised other\\dse than by a 
layman, unless the special ecclesiastical prohibitions with regard to persons exconi- 
mimicated and that have laid violent hands on themselves apply (Escott v. Mastin (1842), 
4 Moo. P. C. C. 104 ; 7 Digest 531, 114), But the ordinary cannot compel an incumbent 
by ecclesiastical censure to perform the burial service on unconsecrated ground (Rugg v. 
Kingsmill (1868), L. B. 2 P. 0. 59 ; 32 J. P. 356). Moreover, it is illegal for any one, 
unless he is lavdully authorised, to read or assist in reading the burial service in con- 
secrated ground over a dead body (Johnson v. Friend (1860), 6 Jur. (n. s.) 280 ; 7 Digest 
530, 105), And it is a breach of ecclesiastical law on the part of a burial board to permit 
any person to perform the burial service in the consecrated portion of their burial ground 
unless such person be authorised by the incumbent to do so, and a fortiori, unless he be 
a person duly qualified (Wood v, Headingley-cum-Burley Burial Board, [1892] 1 Q. B. 
713 ; 56 J. P. 326 ; 7 Digest 546, 253). 

See also s. 7 of the Burial Act, 1900, ante, p. 4993. 

12 . In any table of fees respecting burials to be made or approved by the 
Secretary of State (a), a fee may be fixed in respect of a burial service before, 
at, or after cremation, and if no fee is fi.xed, the fee, if any, fixed in respect 
of a burial service shall apply. 

(a) As to fees in respect of services rendered by a minister of religion or sexton, see 
s, 3 of the Burial Act, 1900, ante, p. 4991. 

13 . Sections fifty-two and fifty-seven of the Cemeteries Clauses Act, 
1847 (a), and any similar provisions in any local and personal Act authorising 
the making of a cemetery, shall apply to the disposition or interment of the 
ashes of a cremated body as if it were the burial of a body. 

(a) These sections have no application to a cemetery provided by a local authority 
under the P. H. (Interments) A, 1879. See note (a), ante, p. 4220. 

14 . As from the date at which regulations under this Act come into force 
any provisions of any local and personal Act for the like purpose as this Act, 
and any byelaws or regulations made thereunder, shall, so far as they relate 
to that purpose, cease to be in operation. 

15 . [CommenceTnent of Act, April Is^, 1903.] 

16 . This Act shall not apply to Ireland. 
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ALKALI, ETC., WOEKS EEGDLATION ACT, 1906. 

(6 Edw. 7, c. 14) (a). 

An Act to consolidcde and amend the Alkali, etc., Worhi Begulaiion Ads, 

1881 and 1892. [4th August, 1906.] 

PART 1. 

Alkali Works and Alkali Waste. 

1. — (1) Every alkali work (&) shall be carried on in such manner as to condensation of 
secure the condensation, to the satisfaction of the chief inspector (c), of the 

muriatic acid gas evolved in such work, to the extent of ninety-five per works, 
centum, and to such an extent that in each cubic foot of air, smoke, or 
chimney gases, escaping from the works into the atmosphere, there is not 
contained more than one-fifth part of a grain of muriatic acid ((^). 

(2) The owner (h) of any alkali work (6) which is carried on in contravention 
of this section shall be liable to a fine not exceeding in the case of the first 
ofience fifty pounds, and in the case of every subsequent offence one hundred 
pounds (e). 

(a) This Act repeals and re-enaots with amendments the Alkali, etc., Works Regulation 
Act, 1881, the L. Gr. B.’s Provisional Order Confirmation (Salt Works) Act, 1884, passed 
under s. 10 of the Act of 1881, and the Alkali, &c., Works Regulation Acta, 1892. The 
Act was amended by the Public Health (Smoke Abatement) Act, 1926, s. 4, Vol. V. and 
13 Halsbury’s Statutes 1169. 

(b) Defined by s. 27, posi, p. 5013. 

(c) See ss. 10 — 14, post, pp. 6008 — 10, as to inspection, and s. 26, post, p. 5013, as to 
determination of questions by chief inspector. 

(d) As to calculation of acid, see s, 16, post, p. 5010. 

(e) As to recovery of fines, see ss. 17, 18, post, pp. 5010, 6011. The owner may be 
discharged on proof against the actual offender, s, 20, post, p. 5012. 

2. — (1) In addition to the condensation, of muriatic acid gas as aforesaid Prevention of 
the owner (a) of every alkali work (a) shall use the best practicable ncfxio^s^Lid 
means (a) for preventing the escape of noxious or offensive gases (a) by the aft w^ks*^” 
exit flue of any apparatus used in any process carried on in the work, and 

for preventing the discharge, whether directly or indirectly, of such gases 
into the atmosphere, and for rendering such gases where discharged harmless 
and inoffensive, subject to the qualification that, on the basis of the amount 
of acid gas per cubic foot, no objection shall be taken under this section by 
an inspector to any muriatic acid gas in the air, smoke, or gases discharged 
into the atmosphere by a chimney or other fimal outlet where the amount 
of such acid gas in each cubic foot of air, smoke, or gases so discharged 
does not exceed the amount limited by the last preceding section (B). 

• (2) If the owner of any alkali work fails, in the opinion of the court having 
cognizance of the matter, to use such means, he shall be liable to a fine not 
exceeding in the case of the first offence twenty pounds, and in the case of every 
subsequent offence fitfty pounds, with a further sum not exceeding five pounds 
for every day during which any such subsequent offence has continued (c). 

(а) Defined by s. 27, post, p. 5013. 

(б) This clause introduces oonsiderahle amendments of s. 4 of the repealed Act of 1881. 

It is extended to all escapes from the exit flue of any apparatus used in any process carried 
on in the works, and to every discharge of noxious or offensive gases, whether directly or 
indirectly, into the atmosphere, subject to the qualification mentioned. 

(c) See note (e) to s. 1, supra, 

3. — (1) Every work of whatever description in which any liquid containing s™ratiouof 
either acid or any other substance capable of liberating sulphuretted 
hydrogen (a) from alkali waste or drainage therefrom is produced or used shall 
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be carried on in sucli manner that the liquid shall not come in contact with 
alkali waste, or with drainage therefrom, so as to cause a nuisance. 

(2) The owner of any work which is carried on in contravention of this 
section shall be liable to a fine not exceeding in the case of the first offence 
fifty pounds, and in the case of every subsequent ofience one hundred pounds, 
with a further sum not exceeding five pounds for every day during which 
any such subsequent offence has continued (6). 

(3) On the request of the owner of any such work as is mentioned in 
this section the sanitary authority of the district in which such work is situate 
shall, at the expense of such owner, provide and maintain a drain or channel 
for carrying ofi such liquid as aforesaid produced in such work into the sea 
or into any river or watercourse into which the liquid can be carried without 
contravention of the Rivers Pollution Prevention Act, 1876, as amended 
by any subsequent enactment (c) ; and the sanitary authority shall for the 
purpose of providing any such drain or channel have the like powers as they 
have for providing sewers, whether within or without their district, under 
the Public Health Act (d). 

(4) Compensation [e) shall be made to any person for any damage sus- 
tained by him by reason of the exercise by a sanitary authority of the powers 
conferred by this section, and such compensation shall be deemed piait of 
the expenses to be paid by the owner making the request to the sanitary 
authority under this section. 

(a) The inclusion of works in which any liquid containing any substance other than 
acid capable of liberating sulphuretted hydrogen from alkali waste is produced or used 
is a new feature. Section 5 of the repealed Act of 1881 was limited to works in which 
acid was produced or used. 

(b) See note (e) to s. 1, ante, p. 5003. 

(c) See the Acts here referred to, ante, p. 4581. As to the discharge of solid matter in 
suspension into any navigable water, see United Alkali Go. v. Simpson, ante, p. 4588. 

(d) See ss. 15 and 16 of the P. H. A., 1936, a7ite, pp. 26 — 36. 

Reference may also be made to St. Helens Chemical Co. v. St. Helens Corporation (1876), 

1 Ex. D. 196 ; 40 J. P. 471 ; 36 Digest 230, 710, where the owners were held liable for a 
nuisance caused by the evolution of noxious gases in a sewer consequent upon the discharge 
into the sewer of muriatic acid and sulphur. 

(e) The amount will be ascertainable under the P. H. A., 1936, s. 278, ante, p. 556. 

4, — (1) Alkali waste shall not he deposited or discharged without the 
best practicable means (a) being used for effectually preventing any nuisance 
arising therefrom (h). 

(2) Any person who causes or knowingly permits any alkali waste to be 
deposited or discharged in contravention of this section shall be liable to a 
fine not exceeding in the case of the first offence twenty pounds, and in the 
case of every subsequent offence fifty pounds, with a further sum not exceedmg 
five pounds for every day during which any such subsequent offence has 
continued (c). 

(a) Defined by s. 21, post, p. 5013. 

(b) Aa to the discharge of solid matter in suspension into any navigable water, see 
United Alkali Co. v. Simpson, ante, p. 4588. 

(c) As to recovery of fines, see ss. 17, 18, post, pp. 5010 — 11. 

5. Where alkali waste has been deposited or discharged, either before or 
after the commencement of this Act, and complaint is made to the chief 
inspector that a nuisance is occasioned thereby, the chief inspector (a), if 
satisfied of the existence of the nuisance, and that it is within the power . 
of the owner or occupier of the land to abate it, shall serve a notice on such 
owner or occupier requiring him to abate the nuisance ; and, if such owner 
or occupier fails to use the best practicable and reasonably available means (6) 
for the abatement thereof, he shall be liable to a fine not exceeding twenty 
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pounds, and, if ke does not proceed to use such means within such time Sections. 

as may be limited by the court inflicting such fine, he shall be liable to a further 

penalty not exceeding five pounds for every day after the expiration of the 
time so limited during which such failure continues. 

(cf) See s. 10, post, p. 5008. 

(6) “ The best practicable means ” are defined by s. 27, post^ p. 5013. The addition 
of the words “ and reasonably available ” introduces an element of uncertainty as to 
yp^h ether that definition is to be adhered to. But probably the intention of the Act is that 
it s hall, subject to the court’s deciding also the question of reasonable availability for itself^ 


PART II. 

Sulphuric Acid, Muriatic Acid, and other specified Works. 

6 . — (1) Every sulphuric acid work as defined in paragraph (1) of the Condensation of 
First Schedule to this Act shall be carried on in such manner as to secure s^phi^c^Sd 
the condensation, to the satisfaction of the chief inspector (a), of the acid Jda 

gases of sulphur or of sulphur and nitrogen which are evolved in the process 
of the manufacture of sulphuric acid in that work, to such an extent that the 
total acidity of those gases in each cubic foot of residual gases after completion 
of the process, and before admixture with air, smoke, or other gases, does 
not exceed what is equivalent to four grains of sulphuric anhydride. 

(2) Every muriatic acid work as defined in paragraph (8) of the First 
Schedule to this Act shall be carried on in such manner as to secure the 
condenstion to the satisfaction of the chief inspector (a) of the muriatic 
acid gas evolved in such work, to such extent that in each cubic foot of air, 
smoke, or chimney gases escaping from the work into the atmosphere there 
is not contained more than one-fifth part of a grain of muriatic acid (6). 

(3) The owner of any sulphuric acid work ox of any muriatic acid work 
which is carried on in contravention of this section shall be liable to a fine 
not exceeding in the case of the first offence fifty pounds, and in the case of 
every subsequent offence one hundred pounds. 

(a) See s. 10, posf, p. 5008. 

(b) As to oaloifiation of acid, see s. 16, post, p. 5010. 

7. — (1) The owner of any work specified in the First Schedule (a) to this Prevention of 
Act (hereinafter referred to as a scheduled work) shall use the best practicable aoj^ems^or ^ 
means for preventing the escape of noxious or offensive gases (6) by the exit 

flue of any apparatus used in the process carried on in the work, and for pre- 
venting the discharge, whether directly or indirectly, of such gases into the 
atmosphere (c), and for rendering such gases where discharged harmless and 
inoffensive, subject to the qualification that, on the basis of the amount 
of acid gas per cubic foot, no objection shall be taken under this section by 
an inspector — 

(a) To any muriatic acid gas in the air, smoke, or gases discharged into 

the atmosphere by a chimney or other final outlet, where the amount 
of such acid gas in each cubic foot of air, smoke, or gases so discharged 
does not exceed the amount limited by the last preceding section : 

(b) To any acid gases in the air, smoke, or gases discharged into the atmo- 

sphere by a chimney or other final outlet receiving the residual 
gases from any process for the concentration or distillation of sul- 
phuric acid, where the total acidity of such acid gases (including 
those from the combustion of coal) in each cubic foot of air, smoke, 
or gases so discharged does not exceed what is equivalent to one grain 
and a half of sulphuric anhydride. 
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Section 7. (2) If the owner of any such work fails, in the opinion of the court having 

cognizance of the matter, to use such means, he shall be liable to a fine not 

exceeding in the case of the first ofience twenty pounds, and in the case of 
every subsequent offence fifty pounds, with a further sum not exceeding five 
pounds for every day during which any such subsequent offence has continued. 

(а) See this Schedule at p. 5015. The Minister of Health has by an order of 1928 
added to the list of works contained in that Schedule under the P. H. (Smoke Abate- 
ment) Act, 1926, s. 4 (1), Vol. V. and 13 Halsbury*s Statutes 1159. 

(б) Defined by s. 27, post, p. 5013. 

(c) This clause introduces amendments of s. 9 of the repealed Act of 1881 similar to 
those introduced by s. 2, ante, p. 5003, as regards s. 4 of the same Act, and it also amends 
the qualification so as to effect a very considerable alteration of the standard of pollution. 

Pro^swnai 8. — (1) An inspector may inquire whether, in any works in which 

pr^entdis- aluminous deposits are treated for the purpose of maldng cement (herein- 
no§ous°or called cement works) or in any works in which sulphide ores, including 

oifensive gas in regulus, are calcined or smelted (hereinafter called smelting works) (a), 
s^lting>orks. means can be adopted at a reasonable expense for preventing the discharge 
from the furnaces or chimneys of such works into the atmosphere of any 
noxious or ofiensive gas (6) evolved in such works, or for rendering such gas 
where discharged harmless or inoffensive. 

(2) Where it appears to the Local Government Board (c) that such means 
can he adopted at a reasonable expense, the Board (c) may by Order require 
the owners of such works to adopt the best practicable means for the purpose, 
and may by the Order limit the amount or proportion, in the case of cement 
works or smelting works, of any noxious or oSensive gas which is to be per- 
mitted to escape from such works into the chimney or into the atmosphere, 
and may also by the Order extend to such works such provisions of this Act 
relating to scheduled works as they think fit. 

(3) An Order made under this section shall be provisional only, and shall 
not be of any validity until confirmed by Parliament, but when so confirmed 
shall have full effect, with such modifications as may be made therein hy 
Parliament ; and the expression this Act when used in this Act shall be 
deemed to include an Order so confirmed, so far as is consistent with the 
tenor of that Order. 

(4) The Board (c) shall take such steps as they may think fit for giving notice 
to persons interested of the provisions of any Order made by them under this 
section before any Bill for confirming the same is introduced into Parliament. 

(5) An order made under this section may impose fines for a breach of its 
provisions of like amount as any fines imposed by this Act for offences against 
this Act. 

(6) An Order made under this section may be repealed, altered, or amended by 
any subsequent Order made under this section, and confirmed by Parliament (d). 

' {a) These works were for the first time brought within the scope of this legislation. 

Smelting works were to a oertaia extent exempted from the provisions of the P. H. A., 
1875, See s. 334 of that Act (13 Halsbury’s Statutes 762) and s. 109 of the P, H. A„ 
1936, ante, p. 346. 

Salt works, on the other hand, which were partially exempted from the provisions of 
the repealed Act of 1881 by the Act of 1892, are not mentioned at all in this Act, 

(6) Defined by s. 27, post, p. 5013. 

(o) Now the Minis ter of Health (Ministry of Health Act, 1919), post, p. 5189. 

(d) No power of repeal, etc., was included in the corresponding s. IQ of the repealed 
Act of 1881. 
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PAET III. 

(i) Eegistration of Works. 

9. — (1) An alkali work, a scheduled work, a cement work, or a smelting Registration of 
work (a) shall not be carried on unless it is certified to he registered. stamp dnty. 

(2) The work shall be registered in a register containing the prescribed 
particulars, and the register shall be conducted and the certificates issued in 
the j)rescribed manner (6). 

(3) A certificate of registration, if issued at a time when a previous certi- 
ficate is in force, shall be in force for one year after the time when that 
certificate ceases to be in force, and if issued at a time when no previous 
certificate is in force shall be in force until the following first day of April. 

(4) An application for a certificate of registration of a work may, in the case 
of the first registration of that work, be made at any time, and an application 
for any subsequent certificate in respect of that work shall be made in the 
month of January or February. 

(5) A certificate of registration shall be issued on application being made 
in the prescribed manner (b) by the owner of the work, if the conditions of 
registration are complied with, and one of the conditions (c) in the case of the 
first registration of an alkali or scheduled work, or the registration of such a 
work if the work has been closed for a period of twelve months previously, 
shall be that the work is at the time of registration furnished with such 
appliances as appear to the chief inspector or, on appeal, to the Local Govern- 
ment Board (d) to be necessary in order to enable the work to be carried on 
in accordance with such of the requirements of this Act as apply to the work. 

Provided that the Local Government Board {d) may dispense with the last- 
mentioned condition in the case of works erected before the commencement 
of this Act which were not before the commencement of this Act required to 
be registered. 

(6) There shaU be charged upon every such certificate a stamp duty oifive 
founds in the case of an alkali work, and of three founds in the case of any 
other work, and the Commissioners of Inland Eevenue shall issue stamped 
forms of certificate for the purpose (e). 

(7) Written notice of any change which occurs in the ownership of a work 
or in the other particulars stated in the register shall within one month after 
such change be sent by the owner to the Local Government Board (d), and 
the register and the certificate shall be altered accordingly in the prescribed 
manner (d) without charge and without the issue of a new certificate. If such 
notice is not sent as so required the work shall not be deemed to be certified 
to be registered. 

(8) The owner of a work which has been carried on in contravention of 
this section shall be liable to a fine not exceeding fifty pounds (/). 

(a) See note (a) to s. 8, ante, p, 6006. 

(b) Prescribed means prescribed by the Minister of Healbh. See s. 27, post, p. 5013. 

(o) This condition and the proviso which follows are new. 

{d) Now the Minister of Health (Ministry of Health Act, 1919). 

(e) The Acts relating to stamp duties are not expressly applied as by s. 13 of the repealed 
Act of 1881, but they are nevertheless applicable. By s. 47 of the Finance Act, 1922 
(16 Halsbuxy’s Statutes 911), “ five pounds ” and “ three pounds ” are increased respec- 
tively to “ ten pounds ” and “ six poxmds.” 

(/) This fine is recoverable under s. 17, post, p. 6010, but is not subject to the three 
months* limitation thereby imposed. 
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Sec tion 10. jjjgpjjcTioN. 

Appointment ot 10. — (1) The Local Government Board (a) shall, with the approval of the 

inspectors. Treasury as to numbers and salaries or remuneration, appoint such inspectors 
(under whatever title they may fix) as the Board (a) think necessary for the 
execution of this Act, and may assign them their duties and award them their 
salaries or remuneration, and shall constitute a chief inspector, and may 
regulate the cases and manner in which the inspectors are to execute and 
perform the powers and duties of inspectors under this Act, and may remove 
such inspectors. 

(2) Notice of the appointment of every such inspector shall be published 
in the London Gazette, and a copy of the Gazette shall be evidence of the 
appointment. 

(3) The salaries or remuneration of the inspectors, and such expenses of 
the execution of this Act as the Treasury may sanction, shall be paid out of 
moneys provided by Parliament. 

(4) A person holding the office of chief inspector or inspector shall not be 
employed in any other work except with the sanction of the Local Government 
Board (a). 

(5) In the case of the illness or other unavoidable absence of the chief 
inspector, the Local Government Board (a) may appoint any other inspector 
to act as his deputy, and the inspector so appointed shall, whilst so acting, 
have all the powers by or under this Act conferred on the chief inspector. 

(a) Now the Minister of Health (Ministry of Health Act, 1919). 


Blsnuoliflcatlon 
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11. A person who 

(a) acts or practises as a land agent (a) ; or 

(b) is engaged or interested directly or indirectly in any work to which 

this Act apphes, or in any patent for any process or apparatus 
carried on or used in any such work, or in any process or apparatus 
connected with the condensation of acid gases, or with the treat- 
ment of alkali waste, or with preventing the discharge into the 
atmosphere or rendering harmless or inoffensive any noxious or 
.offensive gas, or otherwise with any of the matters dealt with by 
this Act ; or 

(c) is employed in or about or in connexion with any work to which this 

Act apphes, or in any other chemical work for gain, 
shall he disqualified to act as an inspector under this Act. 

(a) This is a term of no very definite meaning. A person who manages the landed 
estate of another is a land agent in common parlance, and such a person is doubtless 
referred to here, though there are persons in other positions who are called land agents. 

12 (a). — (1) Fox the purpose of the execution of this Act, an inspector may at 
all reasonable times by day and night without giving previous notice, but so 
as not to interrupt the process of the manufacture, 

(a) enter and inspect any work to which, in the opinion of the Local 

Government Board (6) any of the provisions of this Act applies ; and 

(b) examine any process causing the evolution of any noxious or offensive 

gas (c) and any apparatus for condensing any such gas, or other- 
wise preventing the discharge thereof into the atmosphere, or for 
rendering any such gas harmless or inoffensive when discharged ; and 

(c) ascertain the quantity of gas discharged into the atmosphere, condensed 

or otherwise dealt with ; and 

(d) enter and inspect any place where alkali is treated or deposited, or 

where any liquid containing either acid or any other substance (cZ) 
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capable of liberating sulphuretted hydrogen from alkali waste or 
drainage (d) therefrom ; and 

(e) apply any such tests and make any such experiments, and generally 
make all such inquiries, as seem to him to be necessary or proper for 
the execution of his duties under this Act (e). 

(2) The owner of any such work shall, on the demand of the chief inspector, 
furnish him within a reasonable time with a sketch plan, to be kept secret, 
of those parts of such work in which any process causing the evolution 
of any noxious or offensive gas or any process for the condensation of such 
gas or for preventing the discharge thereof into the atmosphere, or for 
rendering any such gas harmless or inoffensive when discharged is carried on. 

(3) The owner of every such work and his agents shall render to every 
inspector all necessary facilities for entry, inspection, examination, and 
testing in pursuance of this Act. 

(4) Every owner of a work in which such facilities are not afforded to an 
inspector as are required by this Act, or in which an inspector is obstructed in 
the execution of his duty under this Act, and every person wilfully obstructing 
an inspector in the execution of his duty under this Act, shall be liable on 
conviction under the Summary Jurisdiction Acts (/) to a fine not exceeding 
ten pounds. 

(а) This seotiQjti is by s. 4 (3), P. H. (Smoke Abatement) Act, 1926, Vol. V. and 13 Hala- 
bury’s Statutes 1160, extended so as to enable the Minister to authorise the inspection of 
any work which in his opinion is of such a character as is likely to cause the evolution of 
any noxious or offensive gas notwithstanding that this Act does not apply to the works. 
The extension applies only to an inspector specially authorised by the Minister to inspect 
such works. 

(б) Under the repealed statute the opinion of the L. G. B. (now the Minister of Health) 
was not referred to. The Minister’s opinion is now conclusive for this purpose. 

(c) Defined by s. 27, ^ost, p. 6013. 

(d) This is an extension of the corresponding provisions of s. 16 of the repealed Act of 
1881. 

(e) This clause was new. Under the repealed statute there was power simply to inquire 
into all matters which tended to show compliance or non-compliance with the Act, or 
which seemed necessary or proper for the execution of his duties, but no specific power to 
apply tests or make experiments. 

(/) The application of the summary process for recovery of this fine was new. 

13. The chief inspector shall, on or before the fijst day of March in every 
year, make a report in writing to the Local Government Board (a), of the 
proceedings of himself and of the other inspectors under this Act, and a copy 
of such report shall be laid before both Houses of Parliament (&). 

(а) Now the Minister of Health (Ministry of Health Act, 1919, p. 6189). 

(б) It was thought unnecessary in this section to re-enact that the other inspectors should 
furnish the chief inspector with a detailed account of the number of inspectors of works 
in their district, and the recorded escapes of acid gases from such works during the pre- 
ceding year, having regard to the general powers which the Minister of Health as successor 
to the L. G. B. possesses under s. 10, ante^ p. 5008. 

14. — (1) If any sanitary authority apply to the central authority (a) for 
an additional inspector under this Act, and undertake to pay a proportion 
of his salary or remuneration, not being less than one half, the Local Govern- 
ment Board (6) may (if they see fit), with the sanction of the Treasxiry, appoint 
an additional inspector under this Act, to reside within a convenient distance 
of the works he is required to inspect ; and such inspector shall have the same 
powers and be subject to the same power of removal and to the same regula- 
tions and liabilities as other inspectors under this Act. 
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Section 14, (2) The proportion of salary or remnneration aforesaid shall be paid at 

the prescribed times into the Exchequer, and shall be a debt due from the 

sanitary authority to the Crown (c). 

{a) That is, the Minister of Health. See s. 27, post, p. 5013. 

(6) Now the Minister of Health (Ministry of Health Act, 1919, post, p. 5189). 

(c) The efEeot is that the debt is recoverable by an immediate extent of the i)roperty 
of the local authority in case of default of payment on demand. 


(iii) Special Rules. 

Power^^ners 15. — (1) The owner of an alkali work or of a scheduled work may, with 
make^spedai the sanction of the central authority (ct), make special rules for the guidance 
of his workmen who are employed in or in connexion with any process causing 
the evolution of any noxious or offensive gas, or in or in connexion with the 
condensation or other treatment of that gas, and may annex fines to any 
violation of such rules, so that the fine for any offence do not exceed two 
pounds. 

(2) A printed copy of the special rules in force under this section in any 
work shall be given by the owner of that work to every person working or 
employed in or about that work who is affected thereby. 

(3) Any fine incurred under this Act in respect of an offence against a 
special rule may be recovered in accordance with the Summary Jurisdiction 
Acts. 

(a) That is, the Minister of Health. See s. 27, post, p. 5013. 


(iv) Procedure. 

Provision as to 16 . In calculating the proportion of acid to a cubic foot of air, smoke, or 
caMation of purposes of this Act, such air, smoke, or gases shall be calculated 

at the temperature of sixty degrees of EahrenheiPs thermometer, and at a 
barometric pressure of thirty inches. 


Recovery of 
fines for offences 
against Act in 
county court. 


17 . The following regulations shall have effect with respect to the recovery 
of fines for offences under this Act other than fines recoverable summarily : — 

(1) Every such fine (a) shall be recovered by action in the county court 

having jurisdiction in the district in which the offence is alleged to 
have been committed : 

(2) The action shall not be brought without the sanction of the central 

authority, nor by any person other than the chief inspector or 
such other inspector as the Local Government Board (6) may in any 
particular case direct, nor, except as respects a fine for the contra- 
vention of the provisions of this Act as to the registration of works (c), 
after the expiration of three months from the commission of the 
offence (d), and for the purposes of such action the fine shall be deemed 
to be a debt due to such inspector (e) : 

(3) The plaintiff in any action for a fine under this Act shall be presumed 

to be an inspector authorised under this Act to bring the action, 
until the contrary is proved by the defendant (/) : 

(4) The court may, on the application of either party, appoint a person 

to take down in writing the evidence of the witnesses, and may 
award to that person such remuneration as the court thinks just ; 
and the amount so awarded shall be deemed to be costs in the action : 

(5) If either party in any action under this Act feels aggrieved by the 

decision or direction of the court in point of law, or on the merits (^), 
or in respect of the admission or rejection of any evidence, he may 
appeal to the High Court : 



6 Bdw. 7, c. 14. 5011 

(6) Subject to the provisions of this section, all the enactments, rules, Section 17. 

and orders relating to proceedings in actions in county courts, and 

to enforcing judgments in county courts, and to appeals shall apply 
as if the action related to a matter within the ordinary jurisdiction 
of the court. 

(a) The word “ fine ” seems hardly applicable to a sum which is to be recovered by 
ci^^ proceedings. It is equivalent here to “ penalty.” This Act provides for maximum 
and not for fixed penalties, and does not point out who is to decide the proper amount. 

The fine is to be claimed as a debt, and it seems that the inspector should sue for the 
maximum amount, the judge of the court giving judgment for the amount he shall deem 
sufficient. 

(b) Now Minister of Health. 

( c) This exception wasnew. The fine in such case is a sum not exceeding £50, see s. 9 ( 8), ante. 

(d) The offence may be continuing, or there may be a separate offence for every day it 
is continued. See for continuing offences, as. 2 (2), 3 (2), 4 (2), 7 (2), ante, and ss. 1 (2), 

6 (3), ante, and 18, post. 

(e) As to the application of the fine, see s. 19, infra. There is no express provision 
for the costs of the inspector, but as he will be acting officially, it is presumed that the 
costs so far as not recovered from the defendant will be paid by the Treasury. 

(/) It will therefore not be necessary for the inspector to produce the Gazette which 
according to s. 10 (2), ante, p. 5008, will be evidence of his appointment. 

{g) This appears to signify the effect of the facts proved in evidence, but the term though 
in common use is indefinite, and may perhaps be considered to include the amount of the 
penalty. 

18. — (1) In any proceeding under this Act in relation to a fine for an Further pro- 

offence other than an offence against a special rule {a ) — Scoveryof flncci 

{a) It shall be sufficient to allege that any work is a work to which this ^ 

Act applies, without more ; and 

(6) It shall be sufficient to state the name of the registered or ostensible 
owner of the work, or the title of the firm by which the employer of 
persons in such work is usually known. 

(2) A person shall not be subject to a fine under this Act for more than one 
offence in respect of the same work or place in respect of any one day. 

(3) Not less than twenty-one days before the hearing of any proceeding 
against an owner (b) to recover a fine under this Act for failing to secure the 
condensation of any gas to the satisfaction of the chief inspector, or for failing 
to use the best practicable means (6) as required by this Act, an inspector 
shall serve on the owner (&) proceeded against a notice in writing stating, as 
the case requires, either the facts on which such chief inspector founds his 
opinion, or the means which such owner has failed to use, and the means 
which, in the chief inspector’s opinion, would suffice, and shall produce a copy 
of such notice before the court having cognisance of the matter. 

(4) A person shall not be liable under this Act to an increased fine in respect 
of a second offence, or in respect of a third or any subsequent offence, unless 
a fine has been recovered within the preceding twelve months against such 
person for the first offence, or for the second or other offence, as the case 
may be. 

(a) As to special rules, see s, 15, ante, p. 5010. 

(b) Defined by s. 27, post, p. 5013. 

19. All fines recovered under this Act, other than those recovered Application of 
summarily (a), shall be paid into the Exchequer. 

(a) Fines recovered summarfiy include all fines in respect of offences against a special 
rule under s, 15, ante, p. 5010, or for obstruction under s. 12 (4), ante, p. 5009. The fines 
BO recovered not being appropriated, must be paid to the county or borough treasurer 
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under the S. J. A., 1848, s. 31 (11 Halsbury’s Statutes 289), and the Ci-iminal Justice 
Administration Act, 1851, s. 11 (4 Halsbury’s Statutes 526). 

iteceipts for fines whether recovered in the County Court, or summarily, are exempt 
from stamp duty (see the Revenue Act, 1898, s. 8 (16 Halsbury’s Statutes 706) ; amending 
the Stamp Act, 1891, Schedule I. (16 Halsbury’s Statutes 656). 

20 . The owner (a) of a work in which an ofience under this Act other than 
an ofience against a special rule has been proved to have been conomitted 
shall in every case be deemed to have committed the offence, and shall be 
liable to pay the fine, unless he proves to the satisfaction of the court before 
which any proceeding is instituted to. recover such fine, that he has used due- 
diligence to comply with and to enforce the execution of this Act, and that 
the offence in question was committed, without his knowledge, consent, or 
connivance, by some agent servant or workman, whom he shall charge by 
name as the actual offender ; in which case such agent servant or workmai) 
shall be liable to pay the fine, and proceedings may be taken against him for 
the recovery thereof and of the costs of all proceedings which may be taken 
either against himself or against the owner under this Act : 

Provided that it shall be lawful for the inspector to proceed against the 
person whom he believes to be the actual offender, without first proceeding 
against the owner, in any case where the inspector is satisfied that the owner’ 
has used all due diligence to comply with and to enforce the provisions of this 
Act, and that the offence has been committed by that person without the 
knowledge, consent, or connivance of the owner (6). 

(a) Defined by a. 27, 'post, p. 5013. 

\b) Compare the Locomotives Act,. 1898, a. 13 (2), ante, p. 4944, the Factories Act 
1937, as. 136 and 137, ante, p. 1521, and the Food and Drugs Act, 1938, a. 83, ante, p. 1428’ 

21 . Any notice, summons, or other document required or authorised for 
the purposes of this Act to be delivered to or served on or sent to the owner 
of any work, may be served by post or by delivering the same to the owner 
or at his residence or works ; and the document shall be deemed to be properly 
addressed if addressed to the registered address of an owner, or, when required 
to be served on or sent to the owner of any works, if addressed to the owner 
of the works at the works, with the addition of the proper postal address, but 
without naming the person who is the owner (a). 

(a) Compare s. 285 of the P. H. A., 1936, ante, p. 576, 

22 . — (1) Where complaint is made to the central authority (a) by any 
sanitary authority (a), on information given by any of their officers, or any 
ten inhabitants of their district, that any work to which this Act applies is 
carried on (either within or without the district) in contravention of this 
Act, or that any alkali waste is deposited or discharged (either within or 
without the district) in contravention of this Act, and that a nuisance is 
occasioned thereby to any of the inhabitants of their district, the central 
authority shall make such inquiry into the matters complained of, and after 
the inquiry may direct such proceedings to be taken by an inspector as they 
think fit and just. 

(2) The sanitary authority (a) complaining shall, if so required by the 
central authority, pay the expense of any such inquiry (6). 

(а) Defined by s. 27, post, p. 5013. 

(б) As to the fund out of which these expenses are payable, see now L.G-.A., 1933, ante. 

23. — (1) Where a nuisance arising from the discharge of any noxious or 
offensive gas (a) or gases is wholly or partially caused by the acts or defaults 
of the owners (a) of several works to which any of the provisions of this Act 
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applies, any person injured by such nuisance may proceed against any one 
or more of such owners, and may recover damages from each owner made a 
defendant in proportion to the extent of the contribution of that defendant 
to the nuisance, notwithstanding that the act or default of that defendant 
would not separately have caused a nuisance (h). 

(2) This section shall not authorise the recovery of damages from any 
defendant who can produce a certificate from the chief inspector that in the 
works of that defendant the requirements of this Act have been complied with 
and were complied with when the nuisance arose. 

(a) Defined by s. 27, infra, 

{b) See note (m), ante, p. 4583. 

(v) Miscellaneous. 

24. [This section was repealed by the L,G. A., 1933, ante, p. 1288.] 

25. In determining any matter which under this Act is to be determined 
by the chief inspector, the chief inspector may found his opinion on facts 
disclosed by his own examination, or by an examination by any other 
inspector. 

26. —-[Te7nporary provisiooi as to the over-heat pan process (a).] 

{a) This section which, was spent was repealed by S. L. R. A., 1927 (18 Halsbury’s 
{Statutes 1183). 

27. — (1) In this Act, unless the context otherwise requires — 

The expression ‘‘ alkali work ” means every work for — 

(а) the manufacture of sulphate of soda or sulphate of potash, or 

(б) the treatment of copper ores by common salt or other chlorides 

whereby any sulphate is formed, 
in which muriatic acid gas is evolved : 

The expression “ noxious or offensive gas ” includes the following gases 
and fumes (a ) : — 

Muriatic acid ; 

Sulphuric acid ; 

Sulphurous acid, except that arising solely from the combustion of coal ; 
Nitric acid and acid-forming oxides of nitrogen ; 

Sulphuretted hydrogen ; 

Chlorine, and its acid compounds ; 

Fluorine compounds ; 

Cyanogen compounds ; 

Bisulphide of carbon ; 

Chloride of sulphur ; 

Fumes from cement works ; 

Fumes containing copper, lead, antimony, arsenic, zinc, or their 
compounds ; 

Fumes from tar works : 

The expression ‘‘ owner ” includes any lessee, occupier, or any other person 
carrying on any work to which this Act applies : 

The expression ‘‘ best practicable means,” where used with respect to 
the prevention of the escape of noxious and offensive gases, has reference 
not only to the provision and the efficient maintenance of appliances 
adequate for preventing such escape, but also to the manner in which 
such appliances are used and to the proper supervision, by the owner, of 
any operation in which such gases are evolved : 

The expression ‘‘prescribed'’ means prescribed by the Local Govern- 
ment Board (6) : 

The expression “ Local GovernmerU Boa/rd ” means the Local Government : 
Board established by the Local Government Board Act, 1871 (6) : 

TXT 
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The expression “ central authority ” means as regards England the Local 
Government Board (c) : 

The expression ‘‘ sanitary authority ’’ means any local authority entrusted 
with the execution of the Public Health Act : 

The expression the Public Health Act ” means as regards England the 
Public Health Act, 1875, or in the case of London the Public Health 
(London) Act, 1891 (c) ; and includes any enactment amending those 
Acts. 

(2) Nothing in this Act shall be construed as exempting any work from 
any of the provisions of this Act applicable to the work as being a work of a 
certain class or description by reason only that the work is subject to other 
provisions of this Act as being a work of some other class or description, 

(a) The list contained in this section has been extended by order of the Minister of 
Health under the P. H, (Smoke Abatement) Act, 1926, s. 4 (1), Vol. V, and 13 Halsbury’s 
Statutes 1159 ; see the Alkali, etc.. Works Order, 1935 (S. R. & 0., 1936, No. 162). 

(5) The Local Grovemment Board has now been superseded by the Minister of Health 
(Ministry of Health Act, 1919, post, p. 5189, and Order in Council made thereunder). The 
definition in the text was aocor^gly repealed by S. L. R. A., 1927 (18 Halsbury’s Statutes 
1183). 

(c) Words here following are omitted as relating only to Scotland or Ireland. 

28« [Application to ScotlaThd] (a). 

(a) See note (c) to s. 27, supra, 

29. Nothing in this Act shall legalise any act or default that would, but 
for this Act, be deemed to be a nuisance, or otherwise be contrary to law, 
or deprive any person of any remedy by action, indictment, or otherwise, 
to which he would have been entitled if this Act had not passed {a), 

(a) Compare the Gasworks Clauses Act, 1847, s. 29, ante, p. 4172. 

30. The Acts specified, in the second schedule to this Act are hereby repealed 
to the extent ^nention^ in the third column of that schedule {a). 

Provided that — 

(a) . Nothing in this Act shall affect any certificate, special rule, or 

notice issued, made, or served before the commencement of this 
Act in pursuance of any enactment so repealed, but every such 
certificate, special rule, and notice shall continue in force as if issued, 
made, or served in pursuance of this Act ; and 

(b) Nothing in this Act shall affect the tenure of office of any inspector 

appointed under any enactment so repealed, but every such inspector 
shall hold office as if appointed under this Act ; and 
(o) Nothing in this Act shall affect any liability of a sanitary authority 
incurred under any enactment so repealed to pay any proportion 
of the salary or remuneration of an additional inspector. 

{a) Words in italics repealed by S. L. R. A., 1927 (18 Halsbury’s Statutes 1183). 

. 31. This Act may be cited as the Alkali, etc., Works Regulation Act, 
• 1906, and shall come into operation on the first day of January nineteen hundred 
and seven (a), 

(a) Words in italics repealed by S. L. R. A., 1927 (18 Halsbury’s Statutes 1183). 


SCHEDULES. 

PIRST SCHEDULE. 

List ot' Works (u). 

1. Sulphuric acid works, that is to say, works in which the manufacture of 
sulphuric acid is carried on by the lead chamber process, namely, the process by which 
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sulphurous acid is converted into sulphuric acid by the agency of oxides of nitrogen Sched. I. 
and by the use of a lead chamber. 

2. Sulphuric acid (Class II.) works, that is to say, works in which the manufacture 
of sulphuric acid is carried on by any process other than the lead chamber process, 
and works for the concentration or distillation of sulphuric acid. 

3. Chemical manure works, that is to say, works in which the manufacture of 
chemical manure is carried on, and works in which any mineral phosphate is 
subjected to treatment involving chemical change through the application or use 
of any acid. 

4. Gas liquor works, that is to say, works (not being sulphate of ammonia worlis 
or muriate of ammonia works) in which sulphuretted hydrogen or any other noxious 
or offensive gas is evolved by the use of ammoniacal liquor in any manufacturing 
process, and works in which any such liquor is desulphurised by the application of 
heat in any process connected with the purification of gas. 

5. Nitric acid works, that is to say, works in which the manufacture of nitric 
acid is carried on and works in which nitric acid is recovered from oxides of 
nitrogen. 

6. Sulphate of ammonia works and muriate of ammonia works, that is to say, 
works in which the manufacture of sulphate of ammonia or of muriate of ammonia 
is carried on. 

7. Chlorine works, that is to say, works in which chlorine is made or used in any 
manufacturing process. 

8. Muriatic acid works, that is to say — 

(a) Muriatic acid works, or works (not being alkali works as defined in this 
Act) where muriatic acid gas is evolved either during the preparation of 
liquid muriatic acid or for use in any manufacturing process ; 

(h) Tin plate works, that is to say, worlts in which any residue or flux from 
tin plate works is calcined for the utilisation of such residue or flux, and 
in which muriatic acid gas is evolved ; and 
(c) Salt works, that is to say, works (not being works in which salt is produced 
by refining rook salt, otherwise than by the dissolution of rock salt at the 
place of deposit) in which the extraction of salt from brine is carried on, 
and in which muriatic acid gas is evolved. 

9. Sulphide works, that is to say, works in which sulphuretted hydrogen is evolved 
by the decomposition of metallic sulphides, or in which sulphuretted hydrogen is 
used in the production of such sulphides. 

10. Alkali waste works, that is to say, works in which alkali waste or the drainage 
therefrom is subjected to any chemical process for the recovery of sulphur or for the 
utilisation of any constituent of such waste or drainage. 

11. Venetian red works, that is to say, works for the manufacture of Venetian 
red, crocus, or polishing powder, by heating sulphate or some other salt of iron. 

12. Lead deposit works, that is to say, works in which the sulphate of lead deposit 
from sulphuric acid chambers is dried or smelted. 

13. Arsenic works, that is to say, works for the preparation of arsenious acid, or 
where nitric acid or a nitrate is used in the manufacture of arsenic acid or an 
arseniate, 

14. Nitrate and chloride of iron works, that is to say, works in wLich nitric acid 
or a nitrate is used in the manufacture of nitrate or chloride of iron. 

15. Bisulphide of carbon works, that is to say, works for the manufacture of 
bisulphide of carbon. 

16. Sulpbooyanide works, that is to say, works in which the manufacture of any 
sulphocyanide is carried on by the reaction of bisulphide of carbon upon ammonia 
or any of its compounds. 

] 7. Picric acid works, that is to say, works in which nitric acid or a nitrate is used 
in the manufacture of picric acid. 

18.. Paraffin oil works, that is to say, works in which crude shale oil is refined. 

19. Bisulphite works, that is to say, works in which sulphurous acid is used in 
the manufacture of acid sulphites of the alkalis or alkaline earths. 

20, Tar works, that is to say, works where gas tar or coal tar is distilled or is 
heated in any manufacturing process. 
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2h Zinc works, that is to say, works in which, by the apphcation of heat, zinc 
is extracted from the ore, or from any residue containing that metal. 

(a) This list has been added to by an order of 1935 made by the Minister of Health 
under the P. H. (Smoke Abatement) Act, 1926, s. 4 (1), Vol. V. and 13 Halsbury’s Statutes 
1159 ; see Alkali, etc.. Works Order, 1935. 


SECOND SCHEDULE {a). 

Repeals. 


Session and Chapter. 

Short Title. 

Extent of Repeal. 

44 <£f 45 Viet. c. 37 . 

The Alkali, etc.. Works Regulation Act, 1881. 

The whole Act, 

47 cO 48 Vici, c. cxlvii. 

The Local Government Board's Provisional 
Order Confirmation (Salt Works) Act, 1884. 

The whole Act, 

55 <Ss 56 Viet. c. 30 . 

The Alkali, etc.. Works Regulation Act, 1892. 

The whole Act. 


{a) This Schedule was repealed by S. L. H. A., 1927 (18 Halsbury’s Statutes 1183). 


OPEN SPACES ACT, 1906. 

(6 Edw. 7, c. 25) { a ). 

An Act to co7isoUdate Enactnents relating to Open Spaces. [4tli August, 1906.] 

Local Authorities. 

1. Each of the following bodies shall be a local authority for the purposes 
of this Act, namely — 

The council of any county, of any municipal or metropolitan borough, or 
of any district : 

The common council of the city of London : 

Any parish council invested with the powers of this Act by an order of 
the council of the county within which the parish is situate. 

(a) This Act repeals and consolidates with amendments the whole of the previous 
legislation on the subject except so much of s. 4 of the Open Spaces Act, 1887, as amends 
the Disused Burial Groimds Act, 1884, aJite, pp. 4699, 4694. It should, however, be con- 
sidered with Part VI. of the P. H. A. A. A,, 1907, post, p. 5053, and Part VI. of the P. H. A., 
1925, Vol. V., post. 

Part V .of the L. C. 0. (G. P.) Act, 1935 (28 Halsbury’s Statutes 151), relates to 
“open spaces” and (viter aim) “disused burial grounds,” which terms are defined in 
language differing, verbally at least, from the definitions in the present Act, post, p. 5024. 
Under the Act of 1935, the L. 0. C. or the council of a metropolitan borough can, outside 
as well as inside the county of London, make and maintain open air baths and swimming 
pools, places for dancing, golf courses, gymnasia, and rifle ranges ; contribute towards 
bands, provide concerts, pageants, facilities for skating, and swings ,* and erect for these 
purposes buildings and do or forbid the doing of various other things, in open spaces vested 
in such councils or controlled or managed by them. These powers are parallel to, although 
wider (or at least more specific) than, the powers of the Acts of 1907 and 1925 cited in the 
preceding note, and it may therefore he useful to refer to a judgment of the Consistory 
Court for London, upon the relation between the Act of 1935 and the previous law affecting 
disused burial grounds (St. Dunstan, Stepney), at p. 8 of “ The Times ” newspaper for 
21st June, 1937, in which the learned Chancellor considered the case of Shrewsbury {Earl) 
V. Scott (1859), 6 C. B. K. S. 2 ; especially per Bylbs, J., ibid. 219. 

Power to transfer Open Spaces and Burial Grounds to 
Local Authorities. 

2. — (1) Wliere an open space (6) is, in pursuance of a local or private 
Act of Parliament, placed tulder the care and management of trustees or 
other persons (in this section referred to as trustees), with a view to the 
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preservation and regulation thereof as a garden or open space, the trustees Section 2, 
may, in pursuance of a special resolution (c), and with the consent, signified — 
by a special resolution (c), of the owners (h) and occupiers (&) of any houses {Jfca” auSity 
which front upon the open space, or of which the owners and occupiers are persons 
liable to be specially rated for the maintenance of the open space — enjoyment 

(a) convey, for or without any consideration, to any local authority, their 

estate or interest in the open space or, if they have no such estate 
or interest, transfer to any local authority the entire care and 
management of the open space, to the end that the space may be 
preserved for the enjoyment of the public ; or 

(h) grant, for or without any consideration, to any local authority any 
term of years or other limited interest in or any right or easement 
over the open space ; or 

(c) make any agreement with any local authority for the opening to the 

public of the open space and the care and management thereof by 
the local authority, either at all times or at any specified time or 
times ; or 

(d) notwithstanding anything in the Act or any instrument under which 

the trustees are constituted or act, admit persons not owning, 
occupying, or residing in any house fronting on the open space to 
the enjoyment of the open space, either at all times or at any specified 
time or times, and regulate the admission of such persons thereto 
on such terms and conditions as the trustees think proper. 

(2) Where the freehold of the open space and the freehold of all or the 
greater part of the houses round the open space are vested in the same person 
the powers conferred by this section shall not be exercised without the 
consent of that person. 

(3) Any such conveyance, transfer, grant, or agreement shall be made, 
if the trustees are a corporation, by an instrument under the common seal 
of the trustees, and if the trustees are not a corporation, by an instrument 
under the hands and seals of any five of the trustees, or of all the trustees 
if for the time being they are less than five in number. 

(4) Any conveyance, transfer, grant, or agreement under this section 
shall be deemed a good execution of the trusts, powers, and duties imposed 
or conferred upon the trustees by the Act or instrument under which they 
are constituted or act, and where the trustees convey their entire interest 
in, or transfer the entire care and management of, the open space they 
shall, on the execution of the conveyance or transfer, be relieved and dis- 
charged from all trusts, powers, and duties under the Act or instrument or 
otherwise with reference to the open space. 

(5) The trustees shall hold any purchase money or rent paid for or in 
respect of the open space in trust for the benefit of the persons or class of 
persons for whose benefit the open space was previously preserved and 
managed by the trustees, or, as the case may be, for the benefit of the objects 
to which any rates previously imposed in respect of the open space had been 
applied, and such persons or class of persons shall be discharged either 
absolutely, or, if the grant was for a term of years or other limited interest, 
during the continuance of that interest, from any special rate or other obliga- 
tion previously imposed on them in respect of the open space. 

{a) This section reproduces s. 2 of the Metropolitan Open Spaces Act, 1881, as extended 
by the Open Spaces Act, 1887. 

(b) Defined by s. 20, post, p. 5024. 

(c) As to special resolutions and consents, see s. 8, post, p. 5020. 

3 . — (1) Where any land is held by trustees (not being trustees elected or 
appointed under any local or private Act of Parliament) upon trust for the of spaces held 
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Section 3. 


by trustees 
for purpose 
9f public 
recreation (a). 


Transfer by 
charity trustees 
of open space 
to local 
authority id). 


Transfer to 
local authority 
by owners of 
open spaces 
subject to 
rights of 
user (a). 


purposes of public recreation, the trustees may, in pursuance of a special 
resolution (6), transfer the land to any local authority by a free gift absolutely 
or for a limited term, and, if the local authority accept the gift, they shall 
hold the land on the trusts and subject to the conditions on and subject to 
which the trustees held the same, or on such other trusts and subject to 
such other conditions (so that the land be appropriated to the purposes of 
public recreation) as may be agreed on between the trustees and the local 
authority with the approval of the Charity Commissioners. 

(2) Subject to the obligation of the land so transferred being used for 
the purposes of public recreation, the local authority may hold the land as 
and for the purposes of an open space under this Act. 

(o) This section reproduces s. 3 of the Open Spaces Act, 1890. 

(6) See s. 8, p. 5020. 

4. — (1) Where an open space is vested in trustees, other than such as 
are mentioned in the foregoing provisions of this Act, for any charitable 
purpose and as part of their trust estate, and it appears to the majority of 
the trustees that the open space is no longer required for the purposes of 
their trust, or may with adv^tntage to the trust be dealt with under this 
section, the trustees may, in pursuance of a special resolution (&), and where 
the open space is subject to the Charitable Trusts Acts, 1853 to 1894 (c), 
with such authority or approval {i) as is required by those Acts for a sale 
of the open space, and in other cases in pursuance of an order of the court 
to be obtained as hereinafter provided, convey or demise the open space 
to any local authority on such terms as they may agree, and the local authority 
shall thenceforth be entitled to hold the same as an open space on the terms 
and under the conditions specified in the conveyance or demise, or on such 
terms or under such conditions as may be so authorised or approved, or 
as the court may from time to time order, as the case may be. 

(2) The court for the purposes of this section shall be either the High 
Court or the county court of the district in which the whole or any part of 
the open space is situate. 

(3) An order of the court for the purposes of this section may be made 
upon application by the trustees, in manner directed by rules of court, 
and the court, before making any order, may direct such inquiries to be made, 
such consents to be obtained, and notice to be given to such persons, as to 
the court seem expedient, and may make such order thereon as in the 
discretion of the court appears proper. 

(a) This section reproduces s. 4 of the Open Spaces Act, 1890. 

(b) See s. 8, ^st, p. 5020. 

(c) These Acts are as follows : the Charitable Trusts Acts, 1853 ; 1855 ; 1860 ; 1862 ; 
1869 ; 1887, and the Charity Trusts (Recovery) Act, 1891 (2 Halsbury’s Statutes 320, 
346, 363, 370, 372, 382, 394). Trustees of chajities also have the powers of a tenant for 
life under a settlement subject to the jurisdiction of the court, the charity commissioners 
or other competent authority (Settled Land Act, 1925, a. 29 (3) (17 Halsbury’s Statutes 869). 

(d) The authority or approval required seems to be that of the Charity Commissioners 
under s. 24 of the Charitable Trusts Act, 1853 (2 Halsbury’s Statutes 328), or under an 
Act of Parliament or under the authority of a court or according to a scheme legally 
established (s. 29 of the Charitable Tcusts Act, 1855 (op. cit. 353), and In re Maaon^e 
Orphanage rfr London db North Western Bail. Co., [1896] 1 Oh. 696, per Lindley, L.J., at 
p, 601 ; 8 Digest 356, 1543), 

5. — (1) TOere any open space (6) is subject to rights of user for exercise 
and recreation in the owners (i) or occupiers (b), or both, of any houses 
round or near the same, whether the rights are secured by covenant or not, 
the owner of the open space may, with the consent, si^oified by a special 
resolution (c), of such owners or occupiers, or both, as the case may require, — 

(a) convey to any local authority his estate or interest in the open space in 
- trust for the enjoyment of the public ; or 
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(6) grant to any local authority in trust as aforesaid any term of years or Section 6. 

other limited interest in or any right or easement over the open space ; 

or 

(c) make an agreement with any local authority for the opening to the 
public of the open space and the care and management thereof by 
the local authority either at all times or at any specified times : 
and thereupon the owner shall be discharged from any liability to any person 
entitled to any right of user in respect of any act done in accordance with the 
consent so given. 

(2) Where any person has any term of years or other limited interest in 
any such open space this section shall apply to him with reference to that 
interest in like manner as it applies to the owner of the open space. 

(3) Where any open space is used as a place of exercise and recreation for 
the inhabitants of certain houses, and the property and right of user is vested 
in one or more persons as owners or occupiers of the houses, those owners 
and occupiers (if any) may convey to a local authority in trust for the public 
a right to enter upon, use, and enjoy the open space subject to such terms and 
conditions as may be agreed upon. 

(a) Sub-ss. (1) and (2) of this section are taken from s. 3 of the Metropolitan Open Spaces 
Act, 1881, as extended by the Open Spaces Act, 1887. 

Sub-s. (3) is taken from s. 2 of the Metropolitan Open Spaces Act, 1877, as extended 
by the Open Spaces Act, 1887. 

(5) Defined by s. 20, post, p. 6024. 

(c) See 8. 8, post^ p. 6020. 

6 . The owner [a) of any disused burial ground (a) may convey the burial Transfer of 
ground to, or grant any term of years or other limited interest therein to, or 

make any agreement with, any local authorily for the purpose of giving the 
public access to the burial ground, and preserving the same as an open space 
accessible to the public and under the control of the local authority, and for 
the purpose of improving and laying out the same. 

(fl) Defined by s. 20, post, p. 6024. 

(b) This section is taken from s. 4 of the Metropolitan Open Spaces Act, 1881, as 
extended by the Open Spaces Act, 1887. 

A faculty was granted and a transfer made under the earlier Act in Me Mount Street, 

Hanover Square, Burial Ground (1888), 4 T. L. R. 661, 

For a case in which terms were imposed upon the grant of a faculty, see Bermondsey B. 0. 

V. Mortimer, [1926] P. 87 ; Digest Supp. 

7. — (1) Any corporation (other than a mimicipal corporation) or persons Po^er of 
having power, either with or without the consent of any other corporation etc^To oSSw 
or persons, to sell any land may, but with the like consent (if any), convey, 

for or without any consideration, to any local authority that land, or any 
part thereof, for the purpose of the same being preserved as an open space for 
the enjoyment of the public under this Act, and may so coSvey the same 
with or without conditions, and the local authority may accept the land for 
that purpose, and, if conditions are imposed, subject to such conditions. 

(2) Where a corporation having power under this section to convey land 
are themselves a local authority, this section shall enable the authority to 
appropriate their land as an open space for the enjoyment of the public, and 
shall, with the necessary modifications, apply to the appropriation in like 
manner as it applies to the conveyance. 

(3) Every parish council shall be a local authority foi- the purposes of this 
section. 

{a) This section is taken from s. 7 of the Open Spaces Act, 1887, as extended by s. 17 (3) 
of the Commons Act, 1899, 
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Not© to Sanitary authorities have power to sell land under s. 165 of the L. G. A., 1933, ante. 
Section 7. P- Instead of selling such land they may under this section appropriate it as an open 

space. As to education authorities appropriating land for non-eduoational purposes, see 

s. 114, Education Act, 1921 (7 Halsbury’s Statutes 191). 

^ resolution shall for the purposes of this Act be a special resolu- 
consents (a). tion {a) when it has been — 

(a) passed bj a majority of at least two-thirds of the persons present at 

a meeting summoned as hereinafter provided ; and 

(b) confirmed by another resolution passed by a majority of at least two- 

thirds of the persons present at a meeting summoned as hereinafter 
provided and held after an interval of not less than one month from 
the first meeting. 

(2) A meeting of trustees for the purposes of this Act shall bo summoned 
by a notice stating generally the object of the meeting, which notice shall be 
left at, or sent by post, at least one month before the date of the meeting, to 
the last known or usual place of abode of each trustee. 

(3) A meeting of owners and occupiers of houses under this Act shall be 
summoned by a notice stating generally the object of the meeting, which 
notice shall be left at, or sent through the post to, each of such houses, at 
least one month before the date of the meeting, and shall be inserted as an 
advertisement at least three times in any two or more papers circulating in 
the neighbourhood. 

(4) If at any meeting of trustees or of owners and occupiers under this Act 
a resolution with respect to an open space is rejected, no meeting of the trustees, 
or, as the case may be, the owners or occupiers, shall be called or held with 
the same object and with respect to the same open space until the expiration 
of three years from the date of the rejection. 

(5) A meeting of owners or occupiers of houses for the purposes of this Act 
shall not be held between the first day of August in one year and the thirty- 
first day of January in the following year. 

{a) Special resolutions axe required under ss. 2, 3, 4 and 6, ante. 

This section re-enacts similar provisions of s. 2 of the Metropolitan Open Spaces Act, 
1881, as extended by the Open Spaces Act, 1887. 

Powers op Local Authorities with respect to Open Spaces and 
Burial Grounds. 

9. A local authority may, subjf^ct to the provisions of this Act, — 

{a) acquire by agreement and for valuable or nominal consideration by 
way of payment in gross, or of rent, or otherwise, or without any 
consideration, the freehold of, or any term of years (b) or other limited 
estate or interest in or any right or easement in or over, any open 
space or burial ground (c), whether situate within the district of the 
local authority or not ; and 

(h) undertake the entire or partial care, management, and control of any 
such open space or burial ground, whether any interest in the soil is 
transferred to the local authority or not ; and 

(c) for the purposes aforesaid, make any agreement with any person 
authorised by this Act or otherwise to convey or to agree with 
reference to any open space or burial ground, or with any other 
persons interested therein. 

(a) This section is taken from the first paragraph of s. 5 of the Metropolitan Open 
Spaces Act, 1881, as extended by the Open Spaces Act, 1887. 

(6) Where a vestry acquired the residue of a term of twenty-six years in an open space 
by assignment of the lease creating the term, it was held that they were “ owners ** 
within the meaning of s. 250 of the Metropolis Management Act, 1855 (11 Halsbury’s 
Statutes 946) (St, Mary, Islington, Vestry v. Cobhett, [1895] 1 Q. B. 369; 26 Digest 492, 2022), 


Power of local 
authority to 
acquire open 
space or burial 
ground (a). 
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On the other hand, in London G. G. v. Wandsworth Borough Council, [1903] 1 K. B. 797 ; Note to 
67 J, P. 215 ; 26 Digest 492, 202i, the Court of Appeal held that the county council were Section 9. 

not owners of a common vested in them by statute as a public recreation ground, and 

overruled the case of Fulham Vestry v. Minier, [1901] 1 K. B. 501 ; 65 J. P. 180 ; 26 
Digest 492, 202B, where it had been held that the vestry were owners of an open space 
acquired by them under the powers conferred by the Open Spaces Acts, 1877 and 1881. 

(c) Defined by s. 20, post, p. 5024. 

10, A local authority who have acquired any estate or interest in or control Maintenance of 
over any open space or burial ground (b) under this Act shall, subject to any SuxiaiS'omids^ 
conditions under which the estate, interest, or control was so acquired — rity^a)^ autho- 

(a) hold and administer the open space or burial ground in trust to allow, 
and with a view to, the enjoyment thereof by the public as an open 
space within the meaning of this Act and under proper control and 
regulation and for no other purpose ; and 

(5) maintain and keep the open space or burial ground in a good and decent 

state (c), 

and may inclose it or keep it inclosed with proper railings and gates, and 
may dram, level, lay out, turf, plant, ornament, light, provide with seats, and 
otherwise improve it, and do all such works and things and employ such officers 
and servants as may be requisite for the purposes aforesaid or any of them. 

(a) This section is taken from the second paragraph of s. 5 of the Metropolitan Open 
Spaces Act, 1881, as amended by s. 7 of the Open Spaces Act, 1890, and extended by the 
Open Spaces Act, 1887. 

But there is also an important amendment hero introduced for the first time by the 
omission of the words “ free from buildings,” which ocemred in the original enactment. 

These words had given rise to considerable litigation in the case of Paddvthgtmi Corporation 
v. Att.-Gen,, [1906] A. C. 1 ; 70 J. P. 41 ;• 7 Digest 553, SOO, where it was held that the 
local authority were entitled, notwithstanding those words, to prevent by the erection of 
a screen or other suitable means anything which might interfere with the free use by the 
public of the open space, and to prevent the acquisition of an easement of light or other 
adverse right over such space by an adjoining owner. The effect of the omission of these 
words, “ free from buildings,” is to leave the local authority clearly at liberty to erect on 
an open space buildings conducive to the public enjoyment of the open space as such, 
but presumably (see s. 20), such buildings should not occupy more than one-twentieth of 
the whole area. The restriction as to the erection of buildings on disused burial grounds 
imposed by s. 3 of the Disused Burial Grounds Act, 1884, ante, p. 4694, is not affected by this 
section (BeTmond>sey B. G. v. Mortimer, [1926] P. 87 ; Digest Supp.), but as regards open 
spaces in London (or outside, if owned, controlled or managed by the L. 0. 0. or a M. B, 0.) 
see the local Act cited in notes to s. 1, ante, p. 5016. 

(b) Defined by s, 20, post, p. 5024. 

(c) The erection of a caretaker’s lodge may be justified under this provison (AttMen, v. 

Poole Corporation, [1938] 1 Ch, 23 ; [1937] 3 All E. E. 608 ; Digest Supp.). 

A local authority shall not exercise any of the powers of manage- Special pro- 
ment under this Act with reference to any consecrated burial ground {a) Management of 
unless and until they are authorised to do so by the licence or faculty of the 
bishop (6) . tombstones. 

(2) The playing of any games or sports shall not be allowed in any burial 
ground in or over which a local authority have acquired any estate, interest, 
or control under this Act, except that — - 

(a) in the case of a consecrated burial ground, the bishop by licence or 
faculty ; and 

(6) in the case of any burial ground which is not consecrated, the persons 

from whom the local authority have acquired the estate, interest, or 
control m or over the same 

may expressly sanction any such use of the burial ground, and may specify 
any conditions as to the extent or nature of such use (c). 

(3) In the case (d) of any disused burial ground (e), at least three months 
before removing or changing the position of any tombstone or monument, a 
ocal authority shall — 
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Section 11. prepare a statement sufficiently describing by the name and date 

appearing thereon the tombstones and monuments standing or 

being in the ground, and such other particulars as may be necessary, 
and shall cause this statement to be deposited with the clerk of the 
local authority, and to be open to inspection by all persons ; and 

(b) insert an advertisement of the intention to remove or change the 

position of such tombstones and monuments three times at least in 
some newspaper circulating in the neighbourhood, and by that 
advertisement give notice of the deposit of the statement herein- 
before described, and of the place at which and the hours within 
which the same may be inspected ; and 

(c) place a notice in terms similar to the advertisement on the door of the 

church (if any) to which the burial ground is attached, and deliver 
or send by post a notice to any person known or believed by the local 
authority to be a near relative of any person whose death is recorded 
on any such tombstone or monument. 

(4) hi the case of a consecrated ground, no tombstone or monument shall 
be removed or its position changed without a licence or faculty from the bishop, 
and no application for such licence or faculty shall be made until the expira- 
tion of one month at least after the appearance of the last of such advertise- 
ments as aforesaid : 

Provided that on an application for a licence or faculty nothing shall 
prevent the bishop from directing or sanctioning the removal or change of 
position of any tombstone or monument, if he is of opinion that reasonable 
steps have been taken to bring the intention to effect such removal or change 
of position to the notice of some person having a family interest in the tomb- 
stone or monument. 

(5) A licence or faculty for the purposes of this section may be granted by 
the bishop of the diocese within which the consecrated burial ground is situate 
on the application of the local authority who have acquired any estate, 
interest, or control in or over the burial ground, and may be granted subject 
to such conditions and restrictions as to the bishop may seem fit (/). 

(a) Defined by s. 20, post, p. 6024. 

(6) This sub-section is taken from the proviso to s. 5 of the Metropolitan Open Spaces 
Act, 1881. 

Eaoulties were granted under that section in Re Mound Street, Hanover Square, Burial 
Ground (1888), 4 T, L. R. 661 ; Re St, George-the-Martyr, Queen Square (1888), 4 T. L. B. 
703, and for filling up vaults out of repair in Vicar of St. Sotolph-without-Aldgate v. 
Parishioners, [1892j P. 173 ; 7 Digest 555, S22. 

(c) This sub-section is taken from sub-s. (2) of s. 2 of the Open Spaces Act, 1887. See 
Re Camden Tom Burial Ground (1889), 6 T. L, R. 311, and Bermondsey B. C. v. Mortimer, 
ante, p. 5021. 

{d) This sub-section is taken from s. 3 of the Open Spaces Act, 1887. 

(e) See note (a) to s. 10, ante, p, 5021. 

(/) This sub-section is taken from the proviso to s. 6 of the Metropolitan Open Spaces 
Act, 1881, 

this 

_ pur- 

vested suance of this Act in respect of any open spaces and burial grounds of a 
authority. similar nature'which may be vested in them in pursuance of any other statute, 
or of which they are otherwise the owners (a). 

^ (a) This section is taken from s. 11 of the Open Spaces Act, 1887. It will be available 

where an open space has been vested in a local authority on some title which does not confer 
a power of spending rate moneys or of making byelaws, hut in practice the cMef use made 
of it has been where a local authority has had control of a ground governed by the Recrea- 
tion Grounds Act, 1859. Section 6 of that Act (12 Halshury’s Statutes 370) gives a power 
to make byelaws, requiring approval by the Charity Commissioners, but it gives no power 
to impose penalties recoverable in a court of summary jurisdiction for contravention of 


Powers over 12 . A local authority may exercise all the powers given to them by 
bmfflf Act respecting open spaces and burial grounds transferred to them in 
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the byelaws. By agreement between the Charity Commissioners and the L. G. B. and Note to 
M. of H., s. 12 of the Act of 1906 has been used in such cases. It is, of course, available Section 12 

equally in other cases, but the L. G. B. and M. of H. have not as confirming authority for 

byelaws under sub-section (2) of s. 15, post^ p. 5023, considered it proper, by using this 
section in conjunction with s. 14, to close a pleasure ground provided under the PubHo 
Health Acts, on days when it could not be closed under those Acts standing alone : vide, 
s. 44 of the P. H. A. A. A., 1890, ante, p. 4818. 

13* No estate, interest, or right of a profitable or beneficial nature in, over* Provision for 
or affecting an open space or b^urial ground shall, except with the consent compensation, 
the person entitled thereto, be taken away or injuriously affected by anything 
done under this Act without compensation being made for the same ; and such 
compensation shall be paid by the local authority by whom the estate, 
interest, or right is taken away or injuriously affected, and shall, in case of 
difference, be ascertained and provided in the same manner as if the same were 
compensation for lands purchased and taken otherwise than by agreement of 
injuriously affected under the Lands Clauses Acts (a). 

(a) This section is taken from s. 9 of the Metropolitan Open Spaces Act, 1881, as 
extended by the Open Spaces Act, 1887. 

See the Lands Clauses Consolidation Act, 1845, ante, p. 4104, and notes. 

14. A county council may purchase or take on lease, lay out, plant, improve, Power of county 
and maintain lands for the purpose of being used as public walks or pleasure pSo waiks^ 
grounds, and may support or contribute to the support of public walks or 

pleasure grounds provided by any person whomsoever (a). 

(a) This section is an extension of s. 12 of the Open Spaces Act, 1887. 

15. — (1) A local authority may, with reference to any open space or burial Byelaws (a), 
ground in or over which they have acquired any estate, interest, or control 

under this Act, make byelaws for the regulation thereof, and of the days and 
times of admission thereto [aa), and for the preservation of order and prevention’ 
of nuisances therein, and may by such byelaws impose penalties recoverable 
summarily for the infringement thereof, and provide for the removal of any 
person infringing any byelaw by any ofiScer of the local authority or police 
constable. 

(2) All byelaws made under this Act by any local authority shall be made — 

(а) in the case of a county council other than the London County Council, 

subject and according to the provisions of section sixteen of the Local 5i & 62 vict. 
Government Act, 1888 (6) ; and 

(б) in the case of the London County Council, subject and according to 

the provisions of sections two hundred and two and two hundred and 
three of the Metropolis Management Act, 1855, as modified with is & i9 vict. 
respect to parks and open spaces by the London Council (General 
Powers) Act, 1890, and the London County Council (General Powers) 

Act, 1898(c); and _ _ ' 

(c) in the case of the Common Council of the City of London, subject and 

according to the Corporation of London (Open Spaces) Act, 1878 (rf); and 4i & 42 Vict, 
{d) in the case of a council of a metropolitan borough, subject and according 
to the provisions of sections two hundred and two and two hundred 
and three of the Metropolis Management Act, 1855 (c) ; and 
(c) in the case of a municipal borough or district or parish council, subject 
and according to the provisions with respect to byelaws contained in 
sections one hundred and eighty-two to one hundred and eighty-six 
of the Public Health Act, 1875 (&), and those sections shall apply to a 39 
parish council in like manner as if they were a local authority within ^ 
the meaning of that Act, except that byelaws made by a parish council 
need not be under common seal. 

(3) The trustees or other persons having the care and management of any 
open space, who in pursuance of this Act admit to the enjoyment of the open 
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space any persons not owning, occupying, or residing in any house fronting 
thereon, shall have the same powers of making byelaws as are conferred on a 
committee of the inhabitants of a square by section four of the Town Gardens 
Protection Act, 1863 (e), and that section shall apply accordingly. 

(а) This section is taken from s. 1 of the MetropoKtan Open Spaces Act, 1877, as 
extended by s. 6 of the Metropolitan Open Spaces Act, 1881, and by s. 5 of the Open 
Spaces Act, 1887. 

As to the existing byelaws, see s. 23 (a), jpost, p. 5025. 

(aa) See note on s. 12, awfe, p. 5022. 

(б) See now L. G. A., 1933, s. 250, ante, p. 01104. 

(c) Now s. 147 of the London Government Act, 1939 ; 32 Halsbury’s Statutes 328 : 
for the repeal of the sections in the text, vide note ibid, 329, and also note at 27 Halsbury’s 
Statutes 423. 

(d) See now s. 6 (1) (a) of the Minister of Works and Planning Act, 1942. 

(fi) Ante, p. 4255. 

16. Any two or more local authorities may jointly carry out the provisions 
of this Act and may make any agreement on such terms as may be arranged 
between them for so doing and for defraying the expenses of the execution of 
this Act, and any local authority may defray the whole or any part of the 
expenses incurred by any other local authority in the execution of this Act (c). 

(a) This section is taken from s. 7 of the Metropolitan Open Spaces Act, 1881, aa 
extended by the Open Spaces Act, 1887. 

17. The expenses of a local authority incurred in the execution of this Act 
may be defrayed — 

(a) . . . (a), 

{b) in the case of a metropolitan borough council, as expenses of that 
council ; 

. (c) • • • (a). 

(d) in the case of a rural district council, as special expenses . . . (6) ; 

(e) . . . [a). 

(а) Paragraph repealed by the L. G. A., 1933, ante, p. 735. 

(б) Certain words were repealed by the L. G. A., 1933 ; as regards special expenses of 
rural district councils, see s. 190 of that Act, ante, p. 1016. 

18. A local authority may borrow for the purposes of this Act ... in the 
case of a metropolitan borough council as for the purposes of the Metropolis 
Management Acts, 1856 to 1893 ; . . . . 

Certain words in this section were repealed by the L. G. A., 1933, ante, p. 735. 

Supplemental. 

19. This Act shall not apply to — 

{a) the royal parks ; nor 

(6) any land belonging to His Majesty in right of His Crown or of His 
Duchy of Lancaster ; nor 

(c) any garden, ornamental ground, or ornamental land for the time 
being under the management of the Commissioners of Works or of 
the Commissioners for the time being acting under the Crown 
Estate Paving Act, 1851 ; nor 

(d) any metropolitan common within the meaning of the Metropolitan 
Commons Acts, 1866 to 1898 ; nor 

(e) any land belonging to either of the honourable Societies of the Inner 
Temple and Middle Temple. 

20. In this Act, unless the context otherwise requires, — 

The expression “ open space ” (a) means any land, whether inclosed or 
not, on which there are no buildings or of which not more than one- 
twentieth part is covered with buildings, and the whole or the remainder 
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of wMcli is laid out as a garden or is used for purposes of recreation, or Section 20 
lies waste and unoccupied : 

The expression ‘‘ common council of the city of London ” means the 
mayor, aldermen, and commons of the city of London in common 
council assembled : 

The expression ‘‘ owner ” (6) — 

(а) used in relation to an open space (not being a burial ground), 
means any person in whom the open space is vested for an estate in 
possession during his life or for any larger estate ; 

(б) used in relation to a house, includes any person entitled to 
any term of years in the house ; 

(c) used in relation to a burial ground, means the person in whom 
the freehold of the burial ground is vested whether as appurtenant 
or incident to any benefice or cure of souls or otherwise : 

The expression “ occupier ’’ (c), used in relation to a house, means the 
person rated to the relief of the poor (d) in respect of the house : 

The expression ‘‘ burial ground ” (e) includes any churchyard, cemetery, 
or other ground, whether consecrated or not, which has been at any 
time set apart for the purpose of interment : 

The expression disused burial ground ’’ (/) means any burial ground 
which is no longer used for interments, whether or not the ground has 
been partially or wholly closed for burials under the provisions of a 
statute or Order in Council : 

The expression building ’’ (/) includes any temporary or movable 
building (g). 

(а) This definition differs slightly in wording from that contained in s. 1 of the Metro- 
politan Open Spaces Act, 1881, as amended by s. 2 of the Open Spaces Act, 1887, and s. 7 
of the Open Spaces Act, 1890, but the effect appears to be the same. 

(б) This definition is taken from Metropolitan Open Spaces Act, 1881, ss. 1, 2, and 3. 

(c) This definition is taken from Metropolitan Open Spaces Act, 1881, ss. 2 and 3. 

(d) I.e, to the general rate, see s. 69 (2), R. and V. Act, 1926, ante, p. 2233. 

(c) This definition is taken from Metropolitan Open Spaces Act, 1881, s. 1. 

The site of a church where intra-mural burial has taken place was held not to be ground 
which had been set apart for purposes of interment under the repealed definition (Re 
Ecclesiastical Commissioners and New City of London Brewery Co,^s Contract, [1895] 1 Oh. 

702 ; 7 Digest 652, 293). But that definition was held to include ground set apart though 
never actually used for interments (Re Fonsford and Newport District School Board, [1894] 

1 Oh, 464 ; 7 Digest 561, 291). See also s. 4 of the Open Spaces Act, 1887, ante, p. 4699, 
and Re Bosworth and Gravesend Corporation, cited in the note. Doubt was, however, 
expressed as to the correctness of those decisions in Nicholl v, Llaniwit Major Parish 
Council, [1924] 2 Oh. 214 ; Digest Supp. In that case it was held that land purchased 
for use as a burial ground but never fenced off, consecrated or used for interments, had 
never been “ set apart for the purpose of interment.” Nicholl v. Llantwit Major Parish 
Council was, however, distinguished, and the earlier cases applied in London C. C, v. 

Greenwich Corporation, [1929] 1 Oh. 305 ; 93 J. P. 123 ; Digest Supp. 

(/) This definition is identical with that contained in Open Spaces Act, 1887, s. 4, 
ante, p. 4699. See the cases cited in the notes thereto. 

(< 7 ) Sections 21 and 22 apply to Ireland and Scotland only, and are therefore omitted. 

^ He ^ 4s 

23. The Acts mentionei in the schedule to this Act are hereby repealed to the Repeal. 
extent specified in the third column of that schedule : [a) 

Provided that — 

(а) Nothing in this repeal shaU affect tlie validity or operation of any 
byelaw made under any enactment so repealed, but all such 
byelaws shall continue in force as if made under that Act, and 
may be revoked and altered accordingly ; and 

(б) Nothing in this repeal shall affect any order of a county council 
under any enactment repealed investing a parish council with 
the powers of the Open Spaces Acts, 1877 to 1890, and every 
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Open Spaces act, 1906. 

palish council in respect of which such an order has before the 
commencement of this Act been made, shall be deemed to be a 
parish council invested with the powers of this Act by an order 
of the council of the county within which the parish is situate, 

(a) Words in italics repealed by S, L. E, A., 1927 (18 Halsbury’s Statutes 1183). 

24* This Act shall come into operation on the first day of J anuary nineteen 
hundred and seven (a). 

(a) Words in italics repealed by S. L. E. A., 1927 (op. ciU), 

25. This Act may be cited as the Open Spaces Act, 1906. 

SCHEDULE (a). 


Enactments Repealed. 


Session and Chapter. 

Short Title. 

Extent of Repeal. 

40 <&} 41 Viet. c. 36. 

The Metropolitan Open Spaces 
Act, 1877. 

The whole Act. 

44 45 Viet. c. 34, 

The Metropolitan Open Spaces 
Act, 1881. 

The whole Act. 

60 61 Viet. c. 32. 

j 

The Open Spaces Act, 1887 

The whole Act except so much of 
section four as amends the Dis- 
used Burial Grounds Act, 1884. 

63 54 Viet. c. 15. 

1 

The Open Spaces Act, 1890 

The whole Act. 

62 63 Viet. c. 30. 

1 

The Commons Act, 1899 . | 

1 

Section seventeen. 


(a) Words in italics repealed by S. L. E. A., 1927 (18 Halsbnry’s Statutes 1183). 


THE LOCAL ATJTHOEITIES (TREASUEY POWERS) 

ACT, 1906. 

(6 Bdw. 7, 0. 33.) 

An Ad to trmsjer to fhe Local Govemmnt Board the Bowers oj ffie 
Treasury under enactments relating to Local Authorities. 

[4th August 1906.] 

1 . — (1) The Local Government Board shall exercise as regards every 
local authority in England, except the London County Council, any 
power conferred on the Treasury by any enactment contained in, applied 
by, or incorporated with the Baths arid Washhouses Acts, 1846 to 1899, 
or (a) the Burial Acts, 1862 to 1900, or any local or private Act (6), as 
respects dealings with property, loans, and matters connected there- 
with ; and all snch enactments, and all enactments referring to the 
powers so conferred, shall be construed accordingly. 

(2) Any such power, if exercised before the passing of this Act, 
whether by the Treasury or by the Local Government Board, shall be 
deemed to have been duly exercised. 

(81 If any question arises as to whether this Act applies to any power 
conferred by, or referred to in, any enactment, the decision of the 
Treasury shall be conclusive for all purposes. 
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(4) Sub-sections (1) and (6) of section eighty-seven of the Local Section 1. 
Government Act, 1888 (which relates to local inquiries), shall apply for 
the purpose of the carrying out by the Local Government Board of any 
of the powers transferred to them under this Act. 

The Treasury was previously the department whose approval was required to the 
borrowing of money by burial boards ; and where the council of a borough or urban 
district had been constituted a burial board, or had had transferred to them the 
powers and duties of a burial board, the Treasury had in nearly every case been the 
department whose approval was required to the borrowing of money by the council 
for the purposes of the Burial Acts, 1852 — 1900. 

The effect of sub-s. (1) of s. 1 of the present Act is to substitute the L. G. B. (now 
the Minister of Health) for the Treasury in relation to the matters above referred to. 

(a) The words in italics were repealed by the P. H. A., 1936, Sched. III., ante, 
p. 727. 

(b) The words in italics were repealed by the L. G. A., 1933, s. 307, Sched. XI., 

Pt. IV., ante, p. 1276. 

2. This Act may be cited as the Local Authorities (Treasury Powers) Short title. 
Act, 1906. 

THE PEEVENTION OF COEEUPTION ACT, 1906. 

(6 Bnw. 7, c. 34.) 

An Act for the better Prevention of Gorruftion (a). [4th August 1906.] 

1 , — (I) If any agent (b) corruptly accepts or obtains, or agrees to Punishment 
accept or attempts to obtain, from any person, for himself or for oorrmt 
any other person, any gift or consideration as an inducement or ^th agents, 
reward for doing or forbearing to do, or for having after the 
passing of this Act done or forborne to do, any act in relation 
to his principal’s affairs or business, or for showing or forbearing 
to show favour or disfavour to any person in relation to his 
principal’s affairs or business ; or 
If any person corruptly gives or agrees to give or offers any 
gift or consideration to any agent as an inducement or reward 
for doing or forbearing to do, or for having after the passing of 
this Act done or forborne to do, any act in relation to his 
principal’s affairs or business, or for showing or forbearing to show 
favour or disfavour to any person in relation to his principal’s 
affairs or business ; or 

If any person knowingly gives to any agent (b), or if any 
agent knowingly uses with intent to deceive his principal, any 
receipt, account, or other document in respect of which the 
principal is interested, and which contains any statement which 
is false or erroneous or defective in any material particular, and 
which to his knowledge is intended to mislead the principal (c) ; 
he shall be guilty of a misdemeanour, and shall be liable on conviction 
on indictment to imprisonment, with or without hard labour, for a term 
not exceeding two years, or to a fine not exceeding five hundred pounds, 
or to both such imprisonment and such fine, or on summary conviction 
to imprisonment, with or without hard labour, for a term not exceeding 
four months, or to a fine not exceeding fifty pounds, or to both such 
imprisonment and such fine (d). 
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Section 1. (2) Por the purposes of this Act the expression “ consideration” 

includes valuable consideration of any kind ; the expression “ agent ” 
includes any person employed by or acting for another (d), and the 
expression “ principal ” includes an employer. 

(3) A person serving under the Crown or under any corporation 
or any municipal, borough, county, or district council, or any board 
of guardians, is an agent within the meaning of this Act (d). 

(а) The Public Bodies Corrupt Practices Act, 1889, ante, p. 4796, this Act, and 
the Prevention of Corruption Act, 1916, p. 5164, may be cited as the Prevention 
of Corruption Acts, 1889 to 1916. 

(б) A person serving under any public body within the meaning of the Act of 1889 
as amended by s. 4 of the Act of 1916, in addition to the bodies mentioned in that 
Act, is an agent within the meaning of this Act. See the Act of 1916, s. 4 (3), post, 
p. 5166. 

A police constable on duty is an agent for the purposes of this Act. See Qrahim v. 
Hart, [1908] S. C. (J.) 26 ; 15 Digest 1014, c ; see also Secret Commissions and Bribery 
Prevention League v. Martin (1913), 48 L. Jo. 183 ; JR. v. JVhitaker, [1914] 3 K. B. 
1283 ; 79 J. P. 28 ; 15 Digest 662, 7149. 

(c) This paragraph is not limited either by the title of the Act or by the context 
ot the two preceding paragraphs to cases in which the defendant acts corruptly. 
Neither the corruption nor the attempted corruption of the agent nor his knowledge 
of the falsity of the statement is a necessary ingredient in the offence created by this 
paragraph. See Sage v. Eichoh, [1919] 2 K. B. 171 ; 83 J. P. 170 ; 15 Digest 1014, 
11397, The enactment can be used by local authorities where, for example, a tenant 
makes a false statement (in writing) to a coimcil’s official in order to secure a reduction 
of rent, or a patient in order to avoid paying for hospital treatment. But see s. 2 (1), 
infra. 

{d) A person convicted on indictment of a misdemeanour under this section shall, 
where the matter or transaction in relation to which the offence was committed was 
a contract or a proposal for a contract with His Majesty or any government depart- 
ment or any public body or a sub-contract to execute any work comprised in such a 
contract, be liable to penal servitude for a term not exceeding seven nor less than 
thi’ee years ; but this is not to prevent the infliction in addition to penal servitude 
of such pimishment as under the Acts of 1889 or 1906 may be inflicted in addition 
to imprisonment, or to prevent the infliction in lieu of penal servitude of any punish- 
ment which may be inflicted under the said Acts. See the Act of 1916, s. 1, 
post, p. 5164. 

Where in proceedings under the Act of 1889 or this Act it is proved that any money, 
gift, or other consideration has been paid or given to or received by a person in the 
employment of His Majesty or any government department or a public body by 
or from a person, or agent of a person holding or seeking to obtain a contract from 
His Majesty or any government department or public body, the money, gift, or 
consideration shall be deemed to have been paid or given or received corruptly or 
as such inducement or reward as is mentioned in such Acts unless the contrary is 
proved. See the Act of 1916, s. 2, post, p. 5165. With regard to the time within 
which summary proceedings may bo commenced, see the Act of 1916, s. 3, post, 
p. 5165. 

(e) See note (ft), suyra. 

Prosecution 2. — (1) A prosecution for an offence under this Act shall not be 

of offences, instituted without the consent, in England of the Attorney- General 
or Solicitor- General, and in Ireland of the Attorney- General or Solicitor- 
General for Ireland. 

(2) [Eepealed by the Administration of Justice (Miscellaneous 
Provisions) Act, 1983, s. 10, Sched. III. ; 26 Halsbury’s Statutes 83, 84.] 

(3) Every information for any offence under this Act shall be upon 
oath. 
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(4) The expenses of any prosecution on indictment under this Act Section 2. 
shall be defrayed as in cases of indictment for felony. 

(5) A court of quarter sessions shall not have jurisdiction to inquire 
of, hear, and determine prosecutions on indictments for offences under 
this Act. 

(6) Any person aggrieved by a summary conviction under this 
Act may appeal to a court of quarter sessions. 

3. [Scotland.] 

4. — (1) This Act may be cited as the Prevention of Corruption Short title 

Act, 1906. ’ and com- 

(2) This Act shall come into operation on the first day oj January 
nineteen hundred and seven (a). 

(a) Repealed by the S. L. R. A., 1927 (18 Halsbury’s Statutes 1183). 


BUEIAL ACT, 1906. 

(6 Enw. 7, c. 44) (a). 

An Act to a'tnen-d the Law with respect to the consents required for the use of 
ground for Burials and the construction of Cemeteries. 

[21st December, 1906.] 

1 . The consent of the owner, lessee, and occupier of a dwelling-house to Consents under 
the use for burials of any ground used or appropriated for a burial ground 

or cemetery, mentioned in section nine of the Burial Act, 1805, shall not 
be and shall be deemed never to have been required in any case where the 
dwelling-house is or was begun to be erected or is or was erected or completed 
after any part of that ground has or had been so used or appropriated : 

Provided (6) that nothing in this section shall affect any rights acquired 
before the twenty-seventh day of November one thousand nine hundred 
and six under any judgment or order of a court of competent jurisdiction 
or under any agreement in writing, but if a dispute, one of .the parties to 
which is a burial authority within the meaning of the Burial Act, 1900 (c), 63 & 64 vict. 
arises under such an agreement as to any such right, the dispute shall, if 
either party so requires, be determined by the Local Government Board (d) 
either as arbitrators or otherwise at the option of the Board, in like manner 
as if it were a difference which the Board are authorised to determine under 
the Local Government Act, 1888, and section sixty-three and sub-sections (1) si & 52 Vict. 
and (5) of section eighty-seven of that Act (e), as amended by any subsequent 
enactment (/), shall apply accordingly. 

(a) This Act was passed in consequence of the decision in Godden v. Hythe Burial Board 
[1906] 2 Ch, 270 ; 70 J. P. 285 ; 7 Digest 549, to the effect that s. 9 of the Burial Act, 

1855 (2 Halshury’s Statutes 221), prevented burials in a burial ground laid out since 1859 
within 100 yards of a dwelling-house erected after the burial ground had been laid out 
without the consent of the owner, lessee, and occupier of such dwelhng-house. A some- 
what similar provision is contained in s. 10 of the Cemeteries Clauses Act, 1847, ante, p. 4213, 
with regard to cemeteries under that Act, and in s. 5 of the Cremation Act, 1902, ante, 
p. 4999, with regard to a crematorium. 

,(5) This proviso secured the rights of the plaintiff in Godden v. Hythe Burial Board, 
fftt^pra, under the judgment as well as similar rights acquired by agreement. 

(c) See s. 11 of this Act, ar/te, p. 4994. 

(d) Now M. of H. (see Ministry of Health Act, 1919, post, p. 5189). 

(e) See these enactments, post. 

(/) See the Local Govermnent (Determination of Differences) Act, 1896, arile, p, 4938 

2 . In section ten of the Cemeteries Clauses Act, 1847 (a), as incorporated Consents under 
with the Public Health (Interments) Act, 1879, one hundred yards ’’ shaU 
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be substituted for ‘‘ two bundred yards ’’ as the distance from a dwelling- 
house within which no part of a cemetery may be constructed without the 
consent of the owner, lessee, and occupier of the house. 

(a) Ante, p. 4213, and compare s. 5 of the Cremation Act, 1902, ante, p. 4299. 

3. This Act may be cited as the Burial Act, 1906, and may be cited with 
the Burial Acts, 1852 to 1900, as the Burial Acts, 1852 to 1906. 


THE REMOVAL OF OFFENSIVE MATTER ACT, 1906. 

(6 Edw. 7, c. 45.) 

An Act to repeal the provismis of the Metropolitan Police Act, 1839, loith 
respect to the removal of Offensive Matter in places ioithin the Metro- 
politan Police District [21st December 1906.] 

This Act was repealed by the S. L. R. A., 1927 (18 Halsbury’s Statutes 1183). 

1. Paragraph (4) of section sixty of the Metropolitan Police Act, 1839 
(ivhich paragraph relates to the emptying of privies and the removal of 
offensive matter), is hereby repealed. 

Paragraph (4) of s. 60 of the Act of 1839 was as follows : “ Every person who 
shall empty or begin to empty any privy between the hours of six in the morning 
and twelve at night, or remove along any thoroughfare any night soil, soap lees, 
ammoniacal liquor, or other such offensive matter, between the hours of six in the 
morning and eight in the evening, or who shall at any time use for any such purpose 
any cart or carriage not having a proper covering, or who shall wilfully or carelessly 
slop or spill any such offensive matter in the removal thereof, or who shall not care- 
fully sweep and clean every place in which any such offensive matter shall have 
been placed, slopped or spilled ; and in default of the apprehension of the actual 
offender, the owner of the cart or carnage employed for any such purpose sliall be 
deemed to be the offender : Provided always, that this enactment shall not be 
construed to prevent the commissioners of sewers within the metropolitan police 
district, or any person acting in their service or by their direction, from emptying 
or removing along any thoroughfare at any time the contents of any sewer which 
they are authorised to cleanse or empty.” 

So far as regards the county of London this paragraph was repealed by the P. H. 
(London) A., 1891 (11 Halsbury’s Statutes 1026), but it continued in force in the 
area of the police district outside that county until the passing of the present Act. 
It was generally considered that it prevented byelaws as to the same subject-matter 
being made under the P. H. A., 1875, s. 44, or the P. H. A., 1890, s. 26 (1) (13 Hals- 
bury’s Statutes 644, 835) (if in force), by urban and rural councils within the limits 
of the metropolitan police district ; and consequently there were but few areas 
within that district where such byelaws had been made. 

In the case of any district adjoining the county of London now proposing bye- 
laws for regulating the removal of offensive matters under s. 82 of the P. H. A., 1936, 
ante, p. 270, due regard will doubtless be had to the byelaw on the same subject made 
by the L. C. C. IJnder the byelaw removal during hours of darkness, which was 
permissible under the Police Act, is virtually prohibited, and difficulty had arisen in 
the past where removals had taken place from London into the surrounding districts 
from the conflict of the hours of removal fixed by the Act and the byelaw respectively. 
The L. G. B. for many years refused, and the M. of H. is not prepared, to confirm any 
byelaw which prescribes hours of darkness as times for removal, because proper super- 
vision is then hardly feasible, and the offences sought to be prevented by the byelaw 
are the more likely to arise. 

Reference should also be made to the London Traffic Act, 1924, Sch. III. (9), 
VoL V., ^st, and the London Traffic (Miscellaneous Provisions) Consolidation 
Regulations, 1934, made thereunder. 

2. This Act may be died as the Bemoval of Offensive Matter Act, 1906. 


Short title. 
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Section 10. 


FINANCE ACT, 1907. 

(7 Edw. 7, c. 13) (a). 

An Act to grant certain duties of Custmns and Inland Reveriue^ to alter other 
duties, and to amend the law relating to Customs mid Inland Revenue and 
the National Debt, and to make other frovisions for the financial arrangements 
of the year. [9th August, 1907.] 

(a) Part of this Act is here inserted in consequence of the effect of s. 10 as regards the 
reduction of duty on loan capital issued by local authorities. 

* * 

PAET n. 

Stamps. 

Where it is shown to the satisfaction of the Commissioners that Reduction of 
the loan capital issued (a) by any local authority, corporation, company, capUaUsSd 
or body of persons, in respect of which a statement has, after the commence- of^the^conver-^ 
ment of this Act, been delivered to the Commissioners under section eight sion or conspu- 
of the Finance Act, 1899 (&), has been wholly or partly applied for the purpose 
of the conversion or consolidation of then existing loan capital, that authority, 62 & 63 Vict. 
corporation, company, or body of persons, as the case may he, shall be entitled 
to repayment in respect of the duty charged on the statement so dehvered 
at the rate of two shilhngs for every hundred pounds of the capital to which 
the statement relates which is so shown to have been applied for the purpose 
of the conversion or consolidation of then existing loan capital ; but this 
section shall not apply to any duty payable in respect of a mortgage or market- 
able security which has been paid on any trust deed or other document 
securing the loan capital which has been issued. 

(2) If it is represented to the Commissioners by any such local authority, 
corporation, company, or body of persons that loan capital about to be 
issued by them is to be applied, in whole or in part, for the purpose of the 
conversion or consolidation of existing loan capital, the Commissioners may 
postpone the time for the delivery of the statement and the payment of 
duty under section eight of the Finance Act, 1899 (6), until the capital has 
been issued or until such other time as the Commissioners think fit for the 
purpose of enabling the payment and repayment of the duty to take place 
as one transaction. 

(а) Loan capital may be issued by local authorities under s. 204 of the L. G. A., 1933, 
ante, p. 1038. 

(б) See this section set out (16 Halsbury’s Statutes 711) ; see also s. 29 of the Finance 
Act, 1934 (27 Halsbury’s Statutes 496), for amendment of this section as to stamp duty 
on loan capital. 

^ ^ ^ ^ Vf. 

PART VII. 

General. 

He ^ ^ 

30.H2). . . . 

Part II. of this Act shall be construed together with the Stamp Act, 64&55Vict. 
1891. ^ ’c.89. 

(3) Tiiis Act may be cited as the Finance Act, 1907. 
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ADVERTISEMENTS REGULATION ACT, 1907. 

(7 Edw. 7, c. 27.) 

An Act to authorise Local Authorities to make Byelaws res'pecting the Exhibition 
of AdvertisemeMs, [28th August 1907.] 

Advertising stations are rateable under the Advertising Stations Hating Act, 1889 
(14 Halsbury’s Statutes 597), and local authorities have extensive powers as to requiring 
hoardings to be set up. (See s. 34 of the P. H. A. A. A., 1890, ante, p. 4811, s. 80 of the 
Towns Improvement Clauses Act, 1847, ante, p. 4209, and s. 32 of the P. H. A. A. A., 
1907, post, p. 5052.) 

This Act, however, is directed to a different purpose, and gives power to make byelaws 
for preventing the disfigurement of places by advertisements, and this power has been 
extended by the Advertisements Eegulation Act, 1925, Vol. V., post, and the Ancient 
Monuments Act, 1931, s. 7, Vol. V. and 24 Halsbury’s Statutes 301. 

Such byelaws were not subject to the provisions of ss. 182 — 188 of the P. H. A., 1875, 
ante, pp. 4467 — 8, or s. 23 ‘of the M. C. Act, 1882, or s. 16 of the L. G. A., 1888, and there- 
fore do not fall within Pt. XII. of the L. G. A., 1933, ante, p. 1093 (see ibid., s. 250 (1), 
ante, p. 1104). They require confirmation by a Secretary of State in virtue of s. 3, post, 
p. 5033, which contains its own provisions for pubhcation, etc., parallel to those of s. 250 
of the Act of 1933. Reference may also be made to the provisions of the Petroleum (Con- 
solidation) Act, 1928, s. 11, Vol. V. and 13 Halsbury’s Statutes 1176, which enable control 
to be exercised over the appearance of petrol filling stations. 

1 . This Act may be cited as the Advertisements Regulation Act, 1907. 

2 . Any local authority (a) may make byelaws (6) — 

(1) For the regulation and control of hoardings and similar structures (c) 
used for the purpose of advertising when they exceed twelve feet 
in height {d ) ; 

(2) For regulating, restricting, or preventing the exhibition of advertise- 
ments (e) in such places and in such manner, or by such means, as 
to affect injuriously the amenities of a public park(/) or pleasure 
promenade, or to disfigure the natural beauty of a landscape (g) : 

Provided that a local authority in making byelaws under this section shall 
provide for the exemption irom the operation of such byelaws of any hoardings 
and similar structures in use for advertising purposes at the time of the 
making of the byelaws, and of any advertisement (e) exhibited at that time, for 
such period, not being less than five years from that time, as they may think 
fit (h) . 

In addition to tbe purposes mentioned in this section byelaws may also be mad© under 
the section prohibiting or restricting the display of advertisements or notices of such a 
nature or in such a manner as to be detrimental to the amenities of any ancient monument 
(Ancient Monuments Consolidation and Amendment Act, 1913, s. 19 (12 Halsbury’s 
Statutes 400)), and for regulating, restricting or preventing the exhibition of advertise- 
ments so as to disfigure or injuriously affect (a) the view of rural scenery from a highway or 
railway or from any public place or water j or (b) the amenities of any village within the 
district of a rural district council ; or (o) the amenities of any historic or public building or 
monument or of any place frequented by the public solely or chiefly on account of its beauty 
or historic interest (s. 1 (1) of the Act of 1925, Vol. V., post). Seo sub-s. (3), ibid., as to the 
exclusion of railway property and in an urban district of docks, etc. Model byelaws have 
been prepared in the Home Office, see Home Office Letter d/18 12/27 in 90 J. P. N. 24. 

(а) As to the meaning of local authority in this Act, see s. 7, post, p. 5034. By a. 2 of the 
1925 Act, Vol. V,, post, a county council may delegate the power to make byelaws to any 
urban district council in the county. The power of delegation to rural district councils con- 
ferred by that section is restricted to the enforcing of any byelaws made by the county 
council. 

(б) As to the confirmation of these byelaws, see s- 3, infra. 

(c) A gable end of a building 25 feet high is not a hoarding or similar structure within 
the meaning of this section {Gloucester Billpostmg Co., Ltd. v. Hopkins (1932), 96 J. P. 
462 ; Digest Supp.). Nor are panels which do not themselves exceed 12 feet in height 
though affixed to a wall at more than 12 feet above ground level (Boyle v. Orme (1932), 
96 J. P. 468 ; Digest Supp.). But an advertisement divided into panels may contravene 
the section though no individual panel exceeds 12 feet in height (HorUcks, Ltd. v, Garvie, 
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7 Edw. 7, 0. 27. 

[1939] 1 M E. E. 335 ; Digest Supp.). An advertisement lioarding may be a “ building ” Note tO 
{Super Sites, Lid. v. Kee7i, [1938] 2 All E, R. 471 ; Digest Supp.). Section 2. 

(d) These words mean the measurement of the hoarding itself and not the height at 

which it is above ground level {Boyle v. Orme (1932), 96 J. P. 468 ; Digest Supp.). 

(e) “ Advertisements ” includes any structure or apparatus erected or intended only for 
the display of advertisements (s. 1 (2) of the 1925 Act, Vol. V., post). 

(/ ) A byelaw that advertisements shall not be exhibited within 50 yards of specified 
public parks so as to be visible from them, unless such advertisements relate to the trade 
or business carried on upon the premises, is intra vires the local authority under this 
section, although it does not contain any provision requiring that the amenities of the 
neighbourhood have to be injuriously affected in order to constitute an offence {TwicJcenham 
Corporation v. Solosigns, Ltd., [1939] 3 All E. R. 246 ; 103 J. P. 263 ; Digest Supp.). 

{(j) In byelaws under this head a local authority need not define “ the natural beauty of 
a landscape ” or schedule specific beauty spots. A byelaw which prohibited the erection 
of advertisements in any part of a county other than within boroughs and larger urban 
districts “ so as to bo visible from any public highway ... or waterway or . . . railway 
and to disfigure the natural beauty of the landscape ” was held to be intra vires this 
section {United Billposting Co., Ltd. v. Somet'set C. G. (1926), 90 J. P. 132 j 24 L. G. R. 

383 ; 38 Digest 178, 20d ; Scrhngeour v. Stoke-on-Trent and North Staffordshire Billposimg 
Co., Ltd. (1936), 80 Sol. Jo. 324). 

{h) .It is valid under this proviso to make an exemption under byelaws made sixteen 
j^oars after previous byelaws on the same subject, if the latter byelaws contain qualifying 
words to the effect that the exemption is not to extend to any hoarding, etc., to which 
the earlier byelaw applied ; because hoardings to which the earlier byelaw applied have 
already enjoyed the statutory period of exemption and are not entitled to a second period, 
wliilst any others are not prejudiced ]\y the exception {Gloucester Billposting Co., Ltd. v. 

Hopkins (1932), 06 J. P. 462 ; Digest 8upp.). 

3. — (1) A byelaw made under this Act shall not have any effect until BMaws to^be 
confirmed by the Secretary of State, and shall not be so confirmed until at SSy o? 
least thirty days after the local authority {a) have published it in such manner 

as the Secretary of State ma}?- by general or special order direct. 

(2) The Secretary of State shall, before confirming any byelaw, consider 
any objections to it which may be addressed to him by persons affected or 
likely to be afieoted thereby. 

(3) The Secretary of State may, before confirming any byelaw, order that 
a local inquiry be hold with respect to the byelaw or with respect to any 
objections thereto. The person holding any such inquiry shall receive such 
remuneration as the Secretary of State may determine, and that remuneration 
and the expenses of the local inquiry shall be paid by the local authority 
making the byelaw (5). 

(4) Byelaws made under this Act may apply either to the whole of the 
area of the local authority (a), or to any specified part thereof. 

(5) Byelaws made by a county council shall not be of any force or efieot 
within any borough or urban district the council of which is a local authority [a) 
under this Act : 

(6) . . . (0). 

(а) As to who are local authorities under the Act, see s. 7, post, p. 6034, and s. 2 of the 
1925 Act, Vol. V., post, referred to in the notes to s. 7. 

(б) Astotheexpensesofalocalanthorityasdefinedbys. 7, sees. 4, an/ra. The expenses 
of a district council to whom powers have been delegated under s. 2 of the 1926 Act, 

Vol. V., post, are provided for in suh-s. (4), ibid., see note to s. 4, infra. 

(o) Repealed by the L. G. A., 1933, ante. 

4 . Any expenses incurred by a local authority (a) in England or Ireland in Expenses, 
carrying into efiect the provisions of this Act or any byelaw made there- 
under shall be defrayed in the case of a county out of the county fund, in the 

case of the city of London out of the consolidated rate of that city, in the 
case of a borough out of the borough fund or borough rate, and in the case of 
an urban district as fart of the general expenses incurred in the execution of the 
Public Health Acts {b) : Provided that a county council shall not raise any 
sum on account of their expenses under this Act within any borough or 
urban district the council of which is a local authority (a) under his Act. 
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Note to (a) This section relates only to those local authorities defined by s. 7, mfra. Where a 
Section 4. county council has delegated powers to a district council under s. 2 of the 1925 Act, Vol. V,, 

'postf that section contemplates that the terms upon which a district council will accept 

delegated powers and duties under the Act will include a contribution by the county council 
to the expenses incurred by the district council in consequence of such delegation (sub- 
s. (4), ibid.). Any expenditure by the district council in excess of the agreed contribution 
is to be defrayed as part of the general expenses of the district council. Acceptance of 
delegated powers and duties by a district council under s. 2 of the 1925 Act will not 
constitute the district council a local authority for the purposes of this section {ibid.). 

(b) The words in italics were repealed by the L. G. A., 1933, s. 307, Sched. XL, Pt. IV., 
anie, pp. 1194, 1276. 

Powers of Act 5. The powers and provisions of this Act shall be deemed to be in addition 
Won to^any^' derogation of any powers and provisions of any local Act, and 

existing powers, any powers of making byelaws under any general Act and any such powers 
and provisions may be exercised and enforced in the same manner as if this 
Act had not been passed. 

Of. 8. 341 of the P. H. A., 1875, anie, p. 4522. It would seem that a person could 
not be punished twice for the same offence both under a local Act and under a byelaw 
under this Act. 

6, [dppltcaiwn to Scotland.] 

Definition. 7. For the purposes of this Act the expression local authority ” means — 

(1) Within the city of London, the mayor, aldermen and commons of 

that city, in common council assembled : 

(2) Within any municipal borough in England, the council of that 

borough : 

(3) Within any royal, parliamentary, or police burgh in Scotland, the town 

council : 

(4) Within any urban district in England containing a population 

according to the last census for the time being of over ten thousand, 
and within any urban district in Ireland containing a population 
according to the last census for the time being of over five thousand, 
the council of that district : 

(5) Elsewhere in England, Scotland, or Ireland, the county council. 

Under s. 2 of the 1926 Act county councils are empowered by arrangement to delegate • 

their powers under this Act as amended by the 1925 Act to any urban district council 
within the county. Delegation may also be arranged with any rural district council, hut 
only for the enforcement within their district of any byelaws made by the county council. 

As to the terms which may be included in such arrangements, see the section at Vol. V., post, 
Any arrangements may be cancelled by the county council at any time, but any byelaws 
made by the district council under the arrangement will continue in force until revoked or 
varied by the county council as if they had been made by the county council. 

Knforcement of 8. It shall be the duty of the metropolitan borough council to enforce 
County within its own area any byelaws made by the London County Council under 
Council. paragraph (1) of seefcion two of this Act. 

9. [Application to Ireland.] 

Penalties. 10 . If any person acts in contravention of or fails to comply with any bye- 
law made under this Act, he shall be liable on summary conviction to a penalty 
not exceeding five pounds, and to a penalty not exceeding twenty shillings 
for every day during which the offence is continued after his conviction 
thereof. 

Apparently any member of the public may prosecute. (See M. v. Stewart, f 1896] 

1 Q. B. 300 ; 60 J. P. 356 ; Kmealy v. O’Keeffe, [1901] 2 I. R. 39 ; 25 Digestl 22 m ; 
Connor v. Butler, [1902] 2 1. R. 569; Digest Supp.; Allman v. Hardcastle (1903), 67 J. P. 
440; 89L.T. 553; 26 Digest 424, 1435.) 

No right of appeal is expressly given, but see now the general right of appeal given by 
6. 37 of the Criminal Justice Administration Act, 1914 (11 Halsbury’s Statutes 386) 



5035 


The Public Health Acts Amendment Act, 1907. 

And there may be an appeal by case tstated under s. 2 of the S. J. A., 1857 (11 Halabury’s 
(Statutes 300), and h. 33 of the S. J . A., 1879 (op. cit. 341). 

Penalties must be dealt with as unappropriated penalties under s, 31 of the S. J. A., 
1848 (op. cit. 289), and s. 11 of the Criminal Justice Administration Act, 1851 (4 Halsbury’s 
Statutes 526). Eeceipts for penalties are exempt from stamp duty. See the Revenue 
Act, 1898, s. 8 (16 Halsbury’s Statutes 706). 


THE PUBLIC HEALTH ACTS AMENDMENT ACT, 

1907 {a). 

(7 Bdw. 7, c. 630 

An Act to amend the Public Health Acts. [28th August 1907.] 

PART I(/0. 

General. 

L This Act is divided into Parts as follows : 

Part I. — General. 

II, — Streets and buildings. 

III. — Sanitary provisions (c). 

IV. — Infectious diseases (d), 

V. — Common lodging-houses (c). 

VI. — Eeereation grounds. 

VII.— Police. 

VIII. — Fire brigade. 

IX. — Sky signs. 

X. — ^Miscellaneous. 

Parts III., IV., V. and VIII. have now been repealed, and considerable portions 
also of the other parts. Parts III. and V. were repealed by the P. H. A., 1936, ante, 
p. 1 ; Part IV. by that Act and the Food and Drugs Act, 1938, ante, p. 1301 ; and 
Part VIII. by the Fire Brigades Act, 1938 (31 Halsbury’s Statutes 685). The Act 
is printed so far as unrepealed. 

(a) The object of this Act was to enable an authority to obtain certain additional 
powers without having to incur the expense of promoting a local Act. Its sections 
were founded upon provisions which had been allowed by Parliament in various 
local Acts. 

A town council or urban or rural district council desirous of exercising any of 
the powers conferred by the Act must apply to the Minister of Health (or in the case 
of powers relating to police or sky signs (Parts VII. and IX. of the Act), to the 
Home Secretary), for an Order declaring the part or section containing the desired 
powers to be in force in their borough or district. 

Certain of the sections are now, however, applied to all rural districts by the 
L. G. A., 1929, Vol. V., post, and 10 Halsbiiry’s Statutes 883, and where this is the 
case the fact is noted under the section. 

Where a rural council obtain an Order, the Order will extend to such of the con- 
tributory places in the district as are specified in it (s. 3 (1), post, p. 6037). 

The Order may specify conditions subject to which any part of any section of 
the Act shall be in force in an urban district or contributory place, and where, in the 
opinion of the Mimster of Health (or Home Secretary), the circumstances so require, 
any such Order may, in relation to that district or contributory place, declare any 
part or section of the Act to be in force subject to such necessary adaptations as are 
specified in it (s. 3 (3), (4), post, p. 6038). Any enactments in any “local Act” 
which appear to the Ministry of Health (or Home Secretary) to contain provisions 
similar to or inconsistent with the provisions extended to the district by the Order 
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Note to may be declared to be no longer in force in the district or contributory place to 
Section 1. which the Order relates (s. 3 (1)). An enactment in a local Act may therefore be 

repealed by an Order of the Minister of Health (or Home Secretary). 

The Act does not contain a definition of the term “ local Act ” extending it to 
a Provisional Order (see, e.g.^ the definition in the London Government Act, 1899, 
s. 34 (11 Halsbury’s Statutes 1241)), and it is a question whether a Provisional Order, 
or an Act confirming such an Order, could be repealed by an Order under the Act, 
more especially where the confirming Act is deemed to be a public general Act. For 
instance, the P. H. A., 1875, s. 297 (8), ante, p. 4508, provides that every Act con- 
firming a Provisional Order of the L. G. B. under that Act shall be deemed to be a 
public general Act, and sub-s. (5) of the section provides for the repeal of the Act 
confirming any such Order by a further Provisional Order. 

All powers given to an authority under the Act are to be deemed to be in addition 
to, and not in derogation of, any other powers conferred upon such authority by 
any Act of Parliament, law, or custom, and such other powers may be exercised in 
the same manner as if the Act had not been passed (s. 11, post, p. 1108), and nothing 
in the Act is to exempt any person from any penalty to which he would have been 
liable if the Act had not been passed ; but no person is to be liable, except in the case 
of a daily penalty, to more than one penalty in respect of the same offence (ibid.). 

(b) Except as regards Part I. the Act is only operative to the extent to which 
particular parts or sections may have been applied to a district by an Order of the 
Minister of Health or Home Secretary as the case may be. See ss. 2 (2), 3, and 13, 
post, pp. 5037, 5041, and see note (a), supra. 

(c) The reference to Part III. (Sanitary Provisions) and Part V. (Common Lodging- 
houses) were repealed by the P. H. A., 1936, Sched. III., Pt. Ill, ante, p. 729. 

(d) The reference to Part IV. has been repealed by the Food and Drugs Act, 1938, 
Sched. IV, ante, p. 1455. 

Short title, 2 . — (1) This Aot shall be construed as one with the Public Health 

construction A.cts. 
and extent 

of Act. As to the effect of the provision that the Act shall be “ construed as one with the 

Public Health Acts, see the note under s. 1 of the Private Street Works Aot, 1892, 
ante, p. 918. See also the express provisions of s. 13, post, p. 5041. 

(2) Part I. of this Act shall extend to England and Wales and Ireland 
exclusive of the administrative county of London, and all or any of the 
remaining Parts or all or any of the sections thereof shall extend to any 
district to which all or any of those Parts or sections are applied by an 
Order (a) of the Local Government Board or of the Secretary of State 
as the case may be. 

(a) See hereon, s. 3, infra. For the L. G. B. must now be read the MMster of 
Health. 

(3) This Act may be cited as the Public Health Acts Amendment 
Act, 1907, and this Act and the Public Health Acts may together he 
cited as the Public Health Acts, 1875 to 1907. 

(4) Any byelaws made under any enactment for which any provisions 
of this Act are substituted shall remain in force as if the byelaws had 
been made under the corresponding provisions of this Act. 

But for this provision the byelaws might have been held to be abrogated. See 
Watson V. Winch, [1916] 1 K. B. 688 ; 80 J. P. 149 ; 42 Digest 773, 20U. 

(5) This Act shall come into operation on the first day of J amtary 
one thousand nine hundred and eight. 

Repealed S. L. R. A., 1927 (18 Halsbury’s Statutes 1183), 



General.. 

3. — (1) The Local Government Board may, on the application of a 
local authority (a), by Order to be published in such manner as the 
Local Government Board direct, declare any Part or any section of 
this Act to be in force in the district of the local authority, or, where 
the local authority are a rural district council, in any contributory 
place within the district of the local authority, and may declare any 
enactments in any local Act, which appear to the Local Government 
Board to contain provisions similar to or inconsistent with any such 
Part or section, to be no longer in force in that district or contributory 
place (b). 

For the L. G. B. must now be read the Minister of Health. 

(a), See the definition in s. 13, p. 5041. 

(h) See hereon note (a) under s. 1, ante, p. 5035. 

(2) The local authority shall, two weeks at least before applying for 
an Order, give notice of their intention to make such apphcation by 
advertising the same once at least in one or more of the newspapers 
circulating in their district in each of two successive weeks, and no 
order shall be made under this section until proof of such advertisement 
has been given to the satisfaction of the Local Government Board, and 
until at least one month has elapsed after the date of such advertisement. 

With reference to applications under this section, the L. G. B. in a letter dated 
December 23rd, 1907, said ; 

“ In considering whether application should be made to have any Part or section 
of the Act put in force, the local authority should have regard to the circumstances 
and needs of the locality. They should cause any local Act in force in their district 
to be carefully examined in order to ascertain whether it contains any provision 
bearing on the subject-matter of any Part or section of the present Act which they 
desire to have put in force. 

‘‘ The Board will be ready to give attention to applications under the Act, but 
they think that such applications should not be made unless the local authority 
are satisfied that the powers sought are really needed. 

“ It is necessary that the local authority should, two weeks at least before applying 
to the Board for an Order, give notice of their intention to make the application by 
advertising the same once at least in one or more of the newspapers circulating in 
their district in each of two successive weeks, and no Order is to be made until proof 
of the advertisement has been given to the satisfaction of the Board, and until at 
least one month has elapsed after the date of such advertisement (s. 3 (2) ). 

‘‘ The apphcation, which should not be made until after the expiration of two weeks 
from the date of the second week’s advertisement, should be by resolution of the 
local authority asking the Board to put in force any specified Part or section of the 
Act which the local authority desire to have applied to their district, and in the case 
of a rural district council should state whether the application relates to the whole 
district, or to specified contributory places in it. A copy of the resolution, certified 
by the clerk, should be forwarded to the Board, and at the same time they should 
be furnished with a statutory declaration to be made by the clerk, verifying the fact 
of the issue of the necessary advertisements, and having copies of the newspapers 
in which the advertisements were published annexed to it as exhibits. 

“ The Board think that it will be found convenient i£ before a local authority 
publish any advertisement or make any formal application for an Order under s. 3 
they forward to the Board drafts of the proposed advertisement and resolution. 
These should be accompanied by a statement setting out as regards each Part or 
each section of the Act to which the proposal relates the grounds upon which it is 
made. A list of any local Acts in force in the district and of any Provisional Orders 
altering such Acts should also be supplied, and if any of them contain provisions 
bearing on the subject-matter of any Part or section included in the proposed applica- 
tion, a copy of the local Act or Order should be forwarded, and a reference should 
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be given to the provisions in it which are in question. If there is no local Act in 
force, this should be stated. This procedure will enable the Board to consider the 
proposal before any advei-tiseinent is issued, and, if necessary, to make suggestions 
for its amendment.” 

The L. G. B. have been succeeded by the M. of H. but the above instructions 
still apply. 

(3) Any such Order may specify conditions subject to which any 
Part or any section of this Act shall be in force in the district or con- 
tributory place, and where, in the opinion of the Local Government 
Board, the circurostances so require, any such Order may, in relation to 
that district or contributory place, declare any Part or any section of 
this Act to be in force subject to such necessary adaptations as are 
specified in the Order. 

A statement of the effect of each Order specifying conditions or 
adaptations as aforesaid shall be published in the London Gazette as well 
as in any other manner directed by the Local Government Board. 

(4) In regard to Part VII. (Police), Part VIII. (Pire Brigade), and 
Part IX. (Sky Signs) of this Act, the Secretary of State shall be deemed 
to be substituted in this section for the Local Government Board, 

4. [Bejpealed by the L. G. A,, 1933, ante, p. 735.] 

5. — (1) The Local Government Board may direct any inquiries to 
be held by their inspectors which they may deem necessary in regard to 
the exercise of any powers conferred upon them under this Act. . . . 

The concluding words of this sub-section were repealed by the L. G. A., 1933, 
s. 307, Sohed. XI., Pt. IV., ante, pp. 1194, 1276. As to inquiries, seo now ibid., 
s. 290, ante, p. 1170. 

(2) \Itepealed by the L. G. A., 1933, s. 307, Sched, XI., Pt IF., ante, 
pp. 1194, 1276.] 

(3) The Secretary of State may order that a local inquiry be held in 
regard to the exercise of any powers conferred on him under this 
Act. . . . 

The concluding words of this sub-section were repealed by the L. G. A., 1933 
s. 307, Sched. XI., Pt. IV., ante, pp. 1194, 1276. 

Ordinarily neither the Minister of Health nor the Secretary of State directs a local 
inquiry before deciding upon an application for powers under this Act. See, however, 
notes to s, 31, 2>ost, p. 5051. 

6. Offences under this Act or under any byelaw (a) made under the 
powers of this Act or under the powers of the Public Health Act, 1876, or 
any enactment amending or extending that Act, may be prosecuted, and 
penalties, forfeitures, costs, and expenses recovered, in like manner 
and subject to the same provisions as offences which may be prosecuted, 
and penalties, forfeitures, costs, and expenses which may be recovered, 
in a summary manner under the Public Health Acts (b). 

(a) Doubt has at times been expressed whether a penalty under a byelaw is a 
penalty “ under ” the Act, which gave power to make the byelaw. See note (a), 
p. 1113, ante, where it is submitted that it is. S. 6 removes this doubt in cases 
within its terms. 
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(6) See the following sections of the P. H. A., 1875, relating to the matters here Note to 
mentioned : s. 251, mvle, p. -4481 (see also the notes under the repealed s. 262) ; Section 6. 

ss. 263 — 264, ante, pi3. 4482 — 4 ; ss. 257 — ^258, ante, pp. 4489 — 91 ; and s. 262, 

ante, p. 4492. 

7 . — (1) Except where this Act otherwise expressly provides (a) any Appeals to 
person aggrieved — quarter 

(a) By any order, judgment, determination, or requirement of a local 

authority under this Act ; 

(b) By the withholding of any order, certificate, licence, consent, or 

approval, which may be made, granted, or given by a local 

authority under this Act ; 

(c) By any conviction or order of a court of summary jurisdiction 

under any provision of this Act ; 

may appeal, in manner provided by the Summary Jurisdiction Acts (b), 
to a court of quarter sessions. 

A similar enactment is to be found in s. 7 of the P. H. A. A. A., 1890, awte, p. 4804. 

See that section and the cases cited in the notes thereto, ante, p. 4804. 

It is arguable that an appeal will lie to quarter sessions against the requirement 
of a local authority under the P. H. A., 1875 {e.g. under s. 150, ante, p. 4388), since 
that Act is to be construed as one with, the P. H. Acts (s. 2 (1), a7ite, p. 5036) (JR. v. 

Essex JJ., Ex parte Barking U. D. G., [1916] 2 K. B. 406 ; 80 J. P. 345 ; Hart v. 

Hudson Bros., Ltd., [1928] 2 K. B. 629 ; 92 J. P. 170, and Lord Han worth, M.B., 
in Cardiff Corporation v. Cardiff Pure Ice and Cold Storage Go., Lid. (1930), 95 J. P. at 
p. 14). See also the note to the next sub-section. 

The fact that an owner has not appealed under this section does not preclude 
him from raising a question which might have been the subject of such an appeal in 
proceedings by the local authority before justices to recover expenses incurred in 
executing works upon the default of the owner (Shoehuryness U. D. C. v. Burges 
(1924), 22 L. G. R. 684 ; 46 M. C. C. 211 ; 38 Digest 154, 40). 

The cases in which an appeal will lie under this provision are indicated in the 
notes to the several sections. 

(a) Ss. 42, 48 (13 Halsbury’s Statutes 927, 929) formerly made express provision 
otherwise. Both sections are now repealed. 

(b) The provisions of the Summary Jurisdiction Acts relating to appeals will be 
found in the notes to s. 301 of the P. H. A., 1936, ante, p. 87. 

(2) Where any person deems himself aggrieved by the decision of 
the local authority in any case in which the local authority, under this 
Act, are empowered to recover in a summary manner any expenses 
incurred by them, or to declare the expenses to be private improvement 
expenses, section two hundred and sixty-eight of the Public Health Act, 

1875 (a), shall apply as it applies to cases under that Act, and sub- 
section (1) of this section shall not apply in any such case, whether 
arising under the Public Health Act, 1875, or under this Act ; but 
nothing in this sub-section shall extend to any case in which an appeal 
to a court of summary jurisdiction in relation to any requirement of a 
local authority, or to any such expenses, is expressly authorised by this 
Act (5). 

See tbe very similar provision in the P. H. A. A. A., 1890, s. 7 (2), ante, p. 4805. 

The same difficulties appear to arise in construing this sub-section, and also the 
further difficulty of attaching an intelligible meaning to the words “ whether arising 
under the P. H. A., 1875, ante, p. 4331, or under this Act,” unless the submission 
made in the note under sub-s. (1) is correct. In B. v. Recorder of Belfast, [1919] 

2 I. R. 171, it was held that the word “ decision ” in this sub-section must bear the 
same interpretation as in s. 268 of the P, H. A., 1875, ante, p. 4495, and that until 
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there is such a “ decision ” the right of appeal against an order, etc., of the local 
authority under suh-s. (1) is not excluded by the possibility that there may subse- 
quently be a “ decision ” in respect of which an appeal will lie only to the Minister 
under s. 268. 

(a) See this section and the notes thereunder, a7hte, j). 4495. 

(5) S. 42 (13 Halsbury’s Statutes 927) and s. 48 {op. cit. 929), expressly authorise 
appeals to a court of summary jurisdiction. 

8 . Any information, complaint, warrant or summons made or issued 
for the purpose of this Act or of the Public Health Acts contain in 
the body thereof or in a Schedule thereto several sums. 

This section is identical in terms with s. 8 of the P. H. A. A. A., 1890. See the 
note under that section at ante, p. 4805. 

9, All the provisions with respect to byelaws contained in sections 
one hundred and eighty-two to one hundred and eighty- six of the Public 
Health Act, 1875 (a), and any enactment amended or extended by those 
ectio ns shall apply to all byelaws from time to time made by a local 
suthority under the provisions of this Act, provided that the Secretary 
af State shall be the confirming authority for byelaws made under 
oart VII. (Police) of this Act. 

(a) Ss. 182, 185 and 186 of the P. H. A., 1875 (13 Halsbury’s Statutes 704, 706), 
have been wholly repealed, and ss. 183, 184, ante^ pp. 4467 — 8, partly repealed, by the 
L. G. A., 1933, s. 307, Sohed. XI., Pt. I., ante, pp. 1194, 1273, and the last two 
mentioned sections- were repealed, except so far as they might be material for the 
purposes of any unrepealed enactment in the Act of 1875, ante, p. 4331, or any Act 
directed to be construed therewith, by the P. H. A., 1936, ante, p. 1. So far as still 
unrepealed the sections are set out at a^ite, pp. 4467 — 8. Sec also s. 250, Jj. G. A., 
1933, a7iie, p. 1104. 

10 « Where any compensation, costs, damages, or expenses is or are 
by this Act directed to be paid, and the method for determining the 
amount thereof is not otherwise provided for, such amount shall in case 
of dispute be ascertained in the manner provided by the Public Health 
Acts. 

See the P. H, A., 1875, ss. 179 — 181, and notes thereunder, ante, pp. 4461 — 7 ; 
and see also also ibid., a. 308, and notes thereunder, ante, p. 4515. 

11 . All powers given to a local authority under this Act shall be 
deemed to be in addition to and not in derogation of any other powers 
conferred upon such local authority by any Act of Parliament, law, or 
custom, and such other powers may be exercised in the same manner as 
if this Act had not been passed (a). 

Nothing in this Act shall exempt any person from any penalty to which 
he would have been liable if this Act had not been passed, but no person 
shall be liable, except in the case of a daily penalty (6), to more than one 
penalty in respect of the same offence. 

(a) See the P. H. A., 1875, s. 341, ante, p. 4522, and notes thereunder. S. 11 
must be read subject to the latter part of s. 3 (1), ante, p. 5037, under which powers 
under a local Act may be put an end to. 

(5) See the definition of “ daily penalty ” in s. 13, post, p, 5041, 

12 . Nothing in this Act affects prejudicially any estate, right, power, 
privilege, or exemption of the Crown, and in particular nothing herein 
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contained authorises any local authority to take, use, or in any manner Section 12. 

interfere ■with any portion of the shore or bed of the sea or of any river, 

channel, creek, bay, or estuary, or any land, hereditaments, subjects, or 
right of -whatsoever description belonging to his Majesty in right of his 
Crown, and under the management of the Commissioners of Woods or 
of tne Board of Trade respectively, -without the consent in writing of 
the Commissioners of Woods or the Board of Trade, as the case may be, 
on behalf of his Majesty first had and obtained for that purpose (which 
consent the said Commissioners and Board are hereby respectively 
authorised to give). 

13. In this Act, if not inconsistent with the context — interpreta- 

The expression “ local authority ” means an urban sanitary authority, 
an urban district council, or a rural district coimcil : 

The expression “ district of the local authority ” means an urban 
sanitary district, an urban district, or a rural district : 

By the P. H. A., 1875, s. 6 (13 Halsbury’s Statutes 028), urban sanitary districts 
were of three kinds : (1) municipal boroughs ; (2) Improvement Act districts ; and 
(3) local government districts, the urban sanitary authorities being respectively the 
borough council, the iniproveinent commissioners, and the local board. By the 
L. G. A., 1894, s. 21 (1), ante, p. 4904, urban sanitary authorities were to be called 
urban district councils, and their districts wore to be called urban districts, but nothing 
in the section was to alter the style or title of the corporation or council of a borough. 

By s. 21 (3) the expression district oounoil ” was to include the comicil of every 
urban district, whether a borough or not, and the expression “ county district ” was 
to include every urban district, whether a borough or not. The L. G. A,, 1888, ante, 
p. 4722, created county boroughs, and it is clear that in such a borough the mayor, 
aldermen, and burgesses acting through the council were, as in other boroughs, the 
urban sanitary authority, and their district an urban sanitary district, under the 
P. H. A., 1875, ante, p. 4331 ; but it is not clear how far a county borough was an 
urban district, and the council thereof an urban district council under the L. G. A., 

1894, ante, p. 4892, Section 21 of that Act, ante, p. 4904, was contained in Part 11. 
of the Act, and s. 35, ante, p. 4912, enacted that Part 11., save as specially provided 
by the Act, should not apply to a county borough. The terms district council and 
urban district are used in other parts of the Act, e.g., in s. 62, ante, p. 4916, and in 
Kirkdale Burial Board v. Liverpool Gorporatkm, ante, p. 4916, it was held that the 
area of a county borough was an urban district within the meaning of that section. 

In order, therefore, that this Act should embrace county boroughs, it was possibly 
not sufficient to make use of the expressions urban district council and urban district, 
and the expressions urban sanitary authority and urban sanitary district were used, 
these expressions clearly including the council of a county borough and its district. 

Sec now L. G. A., 1933, s. 1, ante, p. 736. 

The expression “ daily penalty ” means a penalty for each, day on 
which an offence is continued after con-viction therefor : 

The expressions “ lands ” (a), “ premises ” (5), “ owner ” (c), “ street ” (d), 

“ house ” (e), “ drain ” (j), and “ sewer ” {g) have respectively the 
same meaning as in the Public Health Acts : 

The expressions “ clerk,” “ medical officer,” “ surveyor,” and “ in- 
spector of nuisances ” mean the clerk, medical officer of health, 
surveyor, and inspector of nuisances (h) respectively of the district of 
the local authority : 

. . • (i): 

The expressions “ the commencement of this Part ” and “ the com- 
mencement of this section ” used in relation to any part or section 
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of this Act mean respectively the date at which, by an Order made 
by the Local Government Board, or by the Secretary of State as 
the case may be, in pursuance of this Act, and subject to any con- 
ditions or adaptations specified in that Order, the Part or section is 
declared to be in force : 

Other expressions to which a special meaning is assigned by the 
Public Health Act, 1875, have respectively the same meaning in 
this Act as they have in that Act. 

(а) See ante, p. 4335. 

(б) See ante, p. 4335. (e) See arite, p. 4341. 

(c) See ante, p. 4335. ( / ) See ante, p. 4343. 

{d) See ante, p. 4336. (g) See ante, p. 4343. 

Further by s. 2 (1), a7iie, p. 5036, the Act is to be construed as one with the Public 

Health Acts. 

(7i) “ Inspectors of nuisances are now to be designated as ‘‘ sanitary inspectors " 
(s. 3 (1), P. H. (Officers) Act, 1921 (10 Halsbury’s Statutes 860)). 

(j) Former definitions of “dairy,” “ dairyman” and “infectious disease” were 
repealed by the Food and Drugs Act, 1938, Sched. IV., ante, p. 1455. 

14. [Applicaiion of Act to Ireland.] 


PART II 

Streets and Buildings. 

15. (a) The deposit of any plans or sections of any street or building (5), 
in pursuance of any byelaw in force in the district, may, by notice in 
writing (c) to the person by whom the plans or sections have been 
deposited, be declared by the local authority to be of no effect if the 
work to which the plans or sections relate is not commenced (d) — 

As to plans and sections deposited before the commencement of this 
section (e), within three years from that date ; 

As to plans and sections deposited on or after the commencement of 
this section (e), within three years of the deposit of the plans and 
sections. 

When the deposit of any plans and sections has been declared to be 
of no effect, a fresh deposit shall be necessary before the work to which 
they relate is commenced. 

The local authority shall give notice of the provisions of this section 
to every person intending to layout a new street or erect a new building (6) 
in relation to which plans and sections have been deposited before the 
commencement of this section (e), but the laying out of which street or 
erection of which building (6) shall not have been commenced, and shall 
attach a similar notice to the approval of every such intended work in 
relation to which plans and sections have been deposited subsequent to 
the commencement of this section (e). 

(a) Where this section has been applied in any district by an Order of the Minister 
of Health (and it is understood that an Order is readily granted, even for rural dis- 
tricts) the authority may, if the prescribed notice be duly given, secure a fresh deposit 
of plans and sections after the prescribed period. It is not clear whether there will be 
a right of appeal under s. 7, ante, p. 5039, against a “ declaration.” 
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(6) This section has been repealed by the P. H. A., 1936, s. 346, Sched. III., Note to 
Pt. III., ante, pp. 720, 729, so far as it relates to buildings ; see ibid., s. 66, ante, Section 15. 
p. 240. 

(c) As to notices and service thereof, see the P. H. A., 1875, ss. 266, 267, ante, 
pp. 4494 — 5. 

(d) On the question whether work to which plans relate has been commenced, see 
White V. Sunderland Corporation and Harrogate Corporation v. Dickinson, ante, p. 4440. 

(e) As to the term “ commencement of this section,” see s. 13, ante, p. 5041. 

16 . The local authority may retain any drawings, plans, elevations As to plans 
sections, specifications, and written particulars, descriptions or details. 
deposited with and approved by them in pursuance of any enactment authority, 
for the time being in force in the district or of any byelaw thereunder. 

This section only becomes operative in a district when applied by an Order of the 
Minister of Health. It extends only to drawings, plans, etc., approved by the 
authority. It is understood that an order is readily granted. For the legal position 
apart from this section, see a leading article at 90 J. P. N. 691. 

This section has been repealed by the P. H. A., 1936, s. 346, Sched. III., Pt. III., 
ante, pp. 720, 729, so far as it relates to buildings ; see ibid., s. 64, ante, p. 220. 

17 . — (1) The local authority may, on the deposit of a plan and Power to 
sections of a new street in pursuance of a byelaw in force in the district, YirSon^ 
by order vary the intended position, direction or termination, or level and to fix 
of the new street so far as is necessary for the purpose of securing more beginning 
direct, easier, or more convenient means of communication with any 

other street or intended street, or for the purpose of securing an adequate 
opening at either end of the new street, or of securing compliance with 
any enactment or byelaw in force in the district for the regulation of 
streets and buildings. 

The local authority may also by their order fix the points at which the 
new street shall be deemed to begin or end, and the limits of the new 
street as determined by the points so fixed shall have effect for the 
purposes of the Public Health Acts, 1876 to 1907, and of any byelaws 
made rmder those Acts and in force within the district. 

Tliis section only becomes operative when applied to a district by an Order of the 
Minister of Health. When so applied the powers of an authority will be greatly 
increased, for the powers which may be obtained by means of byelaws made under 
the P. H. A., 1875, s. 157, ante, p. 4432, extend only to the level, width, and construc- 
tion of new streets. An order under this section might perhaps have obviated 
the difficulty experienced by the authority in Kirby v. Paignton U. D, C,, p. 4393, 
ante. 

It is understood that the powers of the section are readily granted. 

Sub-s. (2) imposes an important limitation upon the exercise of the powers 
conferred by sub-s. (1). See also sub-s. (4), which requires an authority to pay 
compensation to any person injuriously affected by the exercise of their powers 
under the section. 

Any owner aggrieved by an order of an authority made under this section may 
appeal to quarter sessions : see s. 7, ante, p. 5039. 

Reference may also be made to the adoptive prov isions of the P. H. A., 1925, in 
relation to new streets (ss. 29 — 32, Vol. Y.,post) which considerably extend the powers 
of a local authority. 

(2) The powers of the local authority under this section shall not be 
exerciseable in any case in which it is shown, to their satisfaction, that 
compliance with their order will entail the purchase of additional lands 
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by the owner of the lands on which the new street is intended to be laid 
out, or the execution of works elsewhere than on those lands. 

(8) Where the local authority make an order under this section a 
person shall not lay out or construct the new street otherwise than in 
compliance with the order. If any person acts in contravention of this 
provision, he shall be liable to a penalty not exceeding five pounds (a), 
and to a daily penalty (6) not exceeding forty shillings, 

(а) As to recovery, see s. 6, ante, p. 5038, and tke note thereto. As to appeal, see 
s. 7, ante, p. 5039. 

(б) See for the definition of this term, s. 13, ante, p. 5041, 

(4) The local authority shall pay compensation to any person 
injuriously affected by the exercise by the local authority of their 
powers under this section. 

The amount of such compensation will be ascertained in the manner provided 
by the P. H. A., 1875, ss. 179 — 191, 308, ante, pp. 44G1--7, 4515. See s. 10, ante, 
p, 5040. 

18. The provision and use of new means of access for any cattle, 
any beast of draught or burden, any waggon, cart, or other wheeled 
carriage exceeding four feet in width or two hundredweight in weight, 
to or from any premises fronting, adjoining, or abutting on any street 
which has become a highway repairable by the inhabitants at large, 
may, where that provision involves passage across or interference with 
any such part of the street as comprises a kerbed or paved footway, be 
allowed by the local authority subject to the following conditions (that 
is to say) : 

(a) Every person who intends to provide the new means of access 

shall give notice in writing of his intention to the local 
authority, and shall at the same time submit, for the approval 
of the local authority, a plan showing the position, gradient, 
and mode of construction of the intended means of access ; 

(b) When the plan, with or without amendment, has been approved 

by the local authority, the person may, upon receiving notice 
of their approval, proceed to execute the necessary works, but 
those works shall be executed under the supervision and to the 
reasonable satisfaction of the local authority, and in accordance 
V with the plan as approved by the local authority ; 

(c) After the completion of the works the new means of access may 

be used, subject to the conditions which, in pursuance of any 
provisions of the law relating to highways, attach to the use 
for the like purpose of any carriage way forming part of a 
highway repairable by the inhabitants at large. 

This section only becomes operative when applied to an urban district by an Order 
of the Minister of Health. It is understood that the powers are readily granted to 
urban authorities. The section now applies in all rural districts, for by s. 30 (2) and 
Sched. I., Pt. I., of the L. G. A., 1929, VoL V. and 10 Halsbury’s Statutes 904, 975, 
county councils are given the functions of a local authority under the section. Any 
powers of a rural district council to function under the section by reason of an Order 
applying it to their district ceases to be exercisable (s. 30 (3), ibid,). 

Functions under the section in relation to “ county roads ’’ in urban districts (other 
than county roads claimed or deemed to be claimed by an urban district council under 
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s. 32, L. G. A., 1929, Vol. V. and 10 Halsbury’s Statutes 906) are exercisable only 
by county councils and may be exercised in relation to such county roads in any 
urban district whether an order has been made applying the section to the district 
or not (s. 31 (5) and Sched. I., Pt. III., ihid., Vol. Y. and 10 Halsbury’s Statutes 
906, 977). 

District councils to whom functions have been delegated under s. 35, ibid., Vol. V. 
and 10 Halsbury’s Statutes 910, will exercise functions under this section as agents 
for the county council within their district except in relation to roads with respect 
to which functions have not been delegated and subject to any conditions imposed 
by the terms of delegation (s. 36 (2), ibid., Vol. V. and 10 Halsbury’s Statutes 912). 
In urban districts these delegated powers extend, of course, only to county roads, 
since it is only in relation to such roads that the county council have functions 
under the section. As regards non-county roads in urban districts, the position of 
the district council is unchanged. 

The meaning of the section is not, however, clear. At common law the owner of 
premises abutting upon a highway is entitled to access to such highway at any point 
where his premises are in contact with it (see 8t. Mary, Newington {Vestry of) v. 
Jacobs, ante, p. 4402, and cases cited therewith), though this right has been largely 
abolished on classified roads by the Restriction of Ribbon Development Act, 1935, 
ante, p. 2001. If a frontager owns half the width of the highway, he is entitled to 
exercise this right to the extent of opening a new cartway across a pavement on to 
the roadway beyond it so long as there is no unreasonable interference with the 
public enjoyment of the highway {8t. Mary, Newington (Vestry of) v. Jacobs, supra ; 
cf. Curtis V. Geeves (1930), 94 J. P. 71 ; Digest Supp.), and apparently he may do 
so even if he does not own any part of the highway (Rowley v. Tottenham U. D. G., 
[1914] A. C. 95 ; 78 J. P. 97 26 Digest 308, 407). On the section being applied 

in any district, the question may, therefore, arise, “ Will it limit this common law right 
of access ? ” In Rowley v. Tottenham U. D. (7., supra, where the local Act contained 
a similar section, the M.R. said that such section seemed to recognise, and at the same 
time to regulate, the right to cross a kerbed footpath. If it be the true view that s. 18, 
supra, limits the common law right of access, it would seem that, until a new means 
of access had been provided in accordance with the section, anybody who in an urban 
district drove a vehicle across a pavement and injured it would be liable to a penalty 
under the latter part of s. 149 of the P. H. A., 1875, ante, p. 4375. The section in the 
Tottenham Act imposed liability to a penalty for driving a vehicle across a footway 
(whether or not injury was caused thereby) until a communication in accordance with the 
section had been provided. To this extent the section was dissimilar to s. 18 in the text. 

In Marshall v. Blackpool Corporation, [1935] A. C. 16 ,* 98 J. P. 376 ; Digest 
Supp., a local Act contained a somewhat similar provision and the proprietors of 
land adjoining a highway submitted plans to the local authority for a passage for 
vehicles from their land across the footpath and so into the carriageway. The 
authority found no fault with the proposed works as works, but refused to sanction 
them, having regard to the safety of the public and the convenience of pedestrians 
and vehicular traffic which might use the highway. It was held that the authority 
were not entitled to take those matters into consideration. In a judgment which 
dissented from the eventual decision, Soetttton, L.J., said that the view which 
finally prevailed was impossible to reconcile with Curtis v. Geeves, supra, in which 
a conviction was upheld for driving over a pavement into adjoining premises with- 
out interfering with the right of passage on the footway of any member of the public. 
Semble, however, that the decisions are reconcilable, on the footing that it is illegal 
to drive over a footpath not constructed as a means of access, but that the authority 
must grant permission to construct means of access which could then be driven over. 
But, as regards roads to which the Restriction of Ribbon Development Act, 1935, 
ante, p. 2001, applies, means of access can no longer be made as of right. 

If a local authority seek to impose conditions which a frontager deems to be 
unreasonable, he may appeal to quarter sessions. See s. 7, ante, p. 5039. 


Note to 
Section 18. 


19 . (a ). — (1) Where repairs are required (6) in the case of any street, As to urgent 
not being a highway repairable by the inhabitants at large, to obviate or 
remove danger to any passenger or vehicle in the street, the local i^eets. 
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Section 19# authority may give notice in writing to the owners of the lands and pre- 
mises fronting, adjoining, or abutting on the street, and may require (c) 
the owners to execute, within a time to be specified in the notice, such 
repairs as are described in the notice. 

(a) This section only becomes operative in an urban district when applied thereto 
by an Order of the M. of H. Its object is apparently to enable an authority to effect 
temporary repairs to a street when in their opinion the time has not arrived for its 
being properly made up under the P. H. A., 1875, s. 150, ante, p. 4388, or the 
alternative provisions in the Private Street Works Act, 1892, ante, p. 4848. It will 
be observed, however, that under sub-s. (4), post, p. 1114, the owners of the lands 
and premises in the street can perhaps in some cases by means of a counter-notice 
force the hands of the authority and compel the making up of the street. 

The section now applies in all rural districts, for by s. 30 (2) and Sched, I., Pt. I., 
of the L. Gr. A., 1929, Vol. V. and 10 Halsbury’s Statutes 904, 974, county councils 
are given the functions of a local authority under the section. Any powers of a 
rural district council to function under the section by reason of an order applying 
it to their district cease to be exercisable (s. 30 (3), ibid*). Rural district councils 
to whom functions have been delegated under s. 35, ibid., Vol. V. and 10 Halsbury’s 
Statutes 910, will exercise functions under this section as agents for the county 
council within their district except in relation to roads with respect to which functions 
have not been delegated and subject to any conditions imposed by the terms oi* 
delegation (s. 36 (2), ibid.). The Private Street Works Act, 1892, is now in force in 
all rural districts (see the note to that Act at ante, p. 4848), and any proceedings 
consequent upon a counter notice under sub-s. (4) must in such a district be taken 
under that Act. 

Where it is disputed that a street in respect of which notices have been served under 
this section is a highway repairable by the inhabitants at large, the question may be 
raised on an appeal against the requirement of the local authority under s. 7, ante, 
p. 5040, or before the justices when, after the money has been spent, i)rooeodings are 
taken for its recovery, and the fact that the owner has not appealed against the 
requirement of the local authority under s. 7, ante, will not preclude him from raising 
the question on such proceedings (Shoeburyness U. D. G. v. Burges (1924), 22 L. G. R. 
684 ; 46 M. C. C. 211 ; 26 Digest 534, 2332). 

(b) The question whether work required to be done amounts to “ repairs ” is one 
of fact (Shoeburyness U. D. 0. v. Burges, supra). See, also, Ballard v. Wandsworth 
Borough Council (1906), 70 J. P, 331 ; 95 L. T. 118 ; 26 Digest 496, 2049, decided 
on the somewhat similarly worded s. 3 of the Metropolis Management Amendment 
Act, 1890 (11 Halsbury’s Statutes 1014). In B. v. Becorder of Belfast, [1919J 
2 I. R. 171, it was held that an appeal lies to quarter sessions against a requirement 
under this sub-section. 

(c) When an owner is called upon under the next sub-section to repay to the 
authority the expenses (or his share thereof) incurred by them, he can app^ to the 
Minister of Health. 

(2) If, within the time specified in the notice, the repairs described 
in the notice are not executed, the local authority may execute the 
repairs, and may recover summarily, as a civil debt {a), the cost of the 
repairs so executed from the owners in default, and the amount recover- 
able from each owner shall be in the proportion which the extent of 
his lands and premises fronting, adjoining, or abutting on the street, 
bears to the total extent of all lands and premises so fronting, adjoining, 
or abutting. 

(a) See the P. H. A., 1875, s. 251, ante, p. 4481, and note (b) thereunder as to the 
recovery of civil debts. As to appeal, see note (c), supra. 

Repairs done to two streets must not be included in the same account and apportion- 
ment (Nash V. Giles (1926), 91 J. P. 19 ; 136 L. T. 352 ; Digest Supp.). Upon 
proceedings for recovery the justices have no jurisdiction to investigate the accoxmts 
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and correct an incorrect apportionment. If the apportionment is incorrect, the Note to 
justices must dismiss the complaint (ihid.). Section 19. 

(3) Where the name or place of abode of an owner cannot be found 
by the local authority, a copy of the notice shall be sent by post to or 
left with the occupier of the lands and premises to which the notice 
relates, or, if there be no such occupier, shall be affixed upon some 
conspicuous part of the lands and premises. 

As to the difficulty of recovering expenses in cases where the owner of the lands is 
unknoTO, see Friern Barnet U. D. G. v. Adains, [1927] 2 Ch. 25 ; 91 J. P. 60 ; Digest 
Supp., and other cases cited in note to P. H. A., 1875, s. 257, ante, p. 4489. 

(4) In every case in which, within the time specified in the notice, the 
majority in number or rateable value of owners of lands and premises in 
the street, by a notice in writing, require the local authority to proceed, 
in relation to the street, under section one hundred and fifty of the 
Public Health Act, 1875, or, if the Private Street Works Act, 1892, is 
in force in the district, under that Act, the local authority shall so 
proceed ; and where the local authority so proceed they shall, on the 
completion of the necessary works, forthwith declare the street to be 
a highway repairable by the inhabitants at large, and on and after the 
date of the declaration the street shall become a highway so repairable. 

See the notes under sub-s. (1), aoite, p. 5045. The authority of a district in which 
the Private Street Works Act, 1892, ante, p. 4848, had been adopted, and to which 
this section had been applied, served notice to repair a road under s. 19 (1), ante, 
p. 5045, on the persons whom they understood to be the owners of the adjoining 
premises. The notice recited that the road was not a highway repairable by the 
inhabitants at large, but in fact there was along the middle of the road a footpath 
which was so repairable. The majority of the owners served a counter-notice 
requiring the authority to proceed under the Act of 1892. The authoi'ity approved 
a provisional apportionment under that Act, and some of the owners served notice 
of objection on the ground that the works were unreasonable and too costly. The 
authority then withdrew their original notice, being satisfied that it would be unwise 
to make up the road in a permanent manner as damage would be done to it by 
building operations. It also appeared that some of the owners of adjoining premises 
had not been served with the original notice, and no notice had been affixed to the 
land. On an application for a mandamus requiring the authority to proceed under 
the Act of 1892, it was held that in view of all the legal questions raised the rule 
ought not to be made absolute ; and the court doubted whether service of a counter- 
notice under s. 19 (4) does more than require the authority to proceed under one or 
other of the sections mentioned if they see fit to proceed at all (R. v. Epsmn U, D. 0., 

Ex parte Course (1912), 76 J. P. 389 ; 26 Digest 539, 2382). 

Where in consequence of a counter-notice a street is made up, the authority 
cannot exercise a discretion as to taking it over such as is permitted by the P. H. A., 

1875, s. 152, ante, p. 4423 ; the P. H. A. A. A., 1890, s. 41, ante, p. 4815 ; and the 
Private Street Works Act, 1892, s. 19, ante, p. 4866. The sub-section corresponds 
with s. 20 of the last-mentioned Act, ante, p. 4867, and s. 82 of the P. H. A., 1925, 

Vol. V., post, but under those sections all the various works must have been done, 
whereas under the text it would appear to be sufficient if such works only be done 
as are for the time being necessa/ry. 

Queer e, whether s. 7, ante, p. 5039, would enable owners to appeal against a 
declaration.'^ 

20 . If the footway of any street repairable by the inhabitants at Recovery of 
large be injured by or in consequence of any excavations or other works 
on lands adjoining thereto, the local authority may repair or replace the footways by 
footway so injured, and all damages and expenses of or arising from excavations. 
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such injury and repair or replacement shall be paid to the local authority 
by the owner of the lands on which such excawations or other -works 
have been made, or by the person causing or responsible for the injury. 

Functions under this section in rural districts and in relation to county roads 
(other than claimed roads) in urban districts are exercisable by county councils only. 
See the notes to s. 18, awie, p. 5044. 

In an urban district streets repairable by the inhabitants at large are vested in 
the council, who have, in respect of the surface of a street, and of so much of the 
actual soil as may be necessary for its preservation as a road, the same rights of 
action in respect of trespass, and of a nuisance damaging their property, as a private 
owner would have. See Wedneshnry Corporation v. Lodge Holes Colliery Co., Limited, 
Cavan C. C. v. Xane, ante, p. 4378. If s. 20 be applied to the district by an 
Order of the M. of H. (and it is understood that an Order is readily obtained), they will 
be able to take summary proceedings to recover damages caused to footways by 
excavations or other works on lands adjoining the street. This is an addition to 
their power to take summary proceedings in respect of injuries to pavements, etc. 
under the P. E. A., 1875, s. 149, ante, p. 4375. 

As to recovery of the expenses and appeal, see ss. 6, 7, ante, pp. 5038 — 9. 

21, The local authority may, with the consent of two-thirds in 
number and value of the ratepayers in any street, alter the name of 
such street or any part of such street. The local authoritiy may cause 
the name of any street or of any part of any street to be painted or 
otherwise marked on a conspicuous part of any building or other erection. 

Any person who shall wilfully and without the consent of the local 
authority, obliterate, deface, obscure, remove, or alter any such name, 
shall be liable to a penalty not exceeding forty shillings. 

Where this section is applied by an Order of the Minister of Health to an urban 
district, it will supplement the Towns Improvement Clauses Act, 1847, s. 64 {ante, 
p. 4202), incorporated by the P. H. A., 1875, s. 160, ante, p. 4443, which confers the 
power of naming a street upon urban authorities. It might also be applied to rural 
districts ; but the practice of the Minister in such cases is understood to be to 
confine it to parishes in which s. 64 of the Act of 1847 is in force. 

Further powers as to naming streets are contained in ss. 17 — 19 of the P. H. A.> 
1925, Vol. V., post. In districts where s. 18 of that Act has been adopted, the section 
in the text will cease to have ejffect (s. 18 (5), ibid.). 

Semlle, an aggrieved person might appeal under s. 7 (1), ante, p. 5039. 

There is no statutory authority for numbering houses at the public expense. 

As to the recovery of this penalty and appeals, see ss. 6, 7, ante, pp. 5038—9. 

22. The local authority may require the corner of any building 
intended to be erected at the corner of two streets to be rounded off 
or splayed off to the height of the first storey or to the full height of the 
building, and to such extent otherwise as they may determine, and for 
any loss which may be sustained through the exercise of the powers 
by this section conferred upon the local authority they shall pay 
compensation. 

This section only becomes operative in a district when applied thereto by an Order 
of the Minister of Health ; and it is understood that powers under it are not granted 
unless special grounds are shown. The amount of compensation will be ascertained 
in the manner provided by the Public Health Acts. See s. 10, ante, p. 5040, and the 
note thereunder. 

See s. 33, post, p. 5063, as to buildings of railway and other companies. 
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An owner aggrieved by any requirement under the section might appeal to quarter Note to 
sessions. See s. 7, ante, p. 5039, Section 22 

Eurther powers to prevent the obstruction of view at street corners are conferred 

by the Roads Improvement Act, 1925, s. 4, Vol. V., post 

* He He He H* He 

28. The local authority may remove, appropriate, use, and dispose Removal of 
of all old materials existing in any street at the time of the execution 

by the local authority of any works in such street, unless the owners of ® 
buildings and lands in such street, within forty-eight hours after notice 
so to do served on them by the surveyor, remove such materials or their 
respective proportions thereof, and the local authority shall allow such 
sum as may be the reasonable value thereof to such owners for any 
materials which have been used or removed by the local authority, and 
in case of dispute the amount to be allowed shall be settled in the manner 
provided by the Public Health Act, 1876, with respect to compensation 
for damage sustained by reason of the exercise of any powers of that 
Act. 

When this section has been applied to a district the powers of the authority in 
connection with the making up of private streets will be increased. Unless the 
owners wish to retain them, the authority may use old materials in making up the 
street or elsewhere, or may dispose thereof. The reasonable value is to be allowed, 
and in case of dispute such value will be ascertained in manner provided by the 
P. H. A., 1875, s. 308, ante, p. 4515. 

This section has not been applied to county councils by the L. G. A., 1929, Vol. V. 
and 10 Halsbury’s Statutes 883, although they are now the authority for exercising 
functions under the Private Street Works Act, 1892, in rural districts (see the notes 
to that Act at ante, p. 4848). 

29. It shall not be lawful for any person without the consent of the Deposit of 
local authority in writing first obtained to lay any building materials, building 
rubbish, or other thing, or make any excavation on or in any street ^ca^^tions 
repairable by the inhabitants at large, and when with such consent any not to be 
person lays any building materials, rubbish, or other thing, or makes 

any excavation on or in any street, he shall, at his own expense, cause 
the same to be suflSciently fenced and a sufficient light to be fixed in a 
proper place on or near the same and to be continued every night from 
sunset to sunrise, and shall remove such materials, rubbish, or thing or 
fill up such excavation (as the case may be) when required by the local 
authority ; and, if any person fails to comply in any respect with the 
requirements of this enactment, he shall be liable to a penalty not 
exceeding five pounds and to a daily penalty not exceeding forty 
shillings, and the local authority may remove any siich materials, 
rubbish, or thing, or fill up such excavation (as the case may be), and 
recover the expenses from the offender summarily as a civil debt. 

Eunctiojas under this section in rural districts and in relation to “ county roads 
(other than claimed roads) in urban districts are exercisable by county councils only. 

See the notes to s. 18, ante, p. 5044. 

This section (on being applied to a district) will supplement the provisions of 
the Towns Improvement Clauses Act, 1847, s. 81 (ante, p. 4210), which as regards 
urban districts is incorporated by the P. H. A., 1875, s. 160, ante, p. 4443. It 
enables an authority to remove materials, etc. or fill up excavations and recover the 
expenses. It is understood that the Minister of Health readily grants these powers. 
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Note to Within the London Traffic Area, the regulations made under the London Traffic 
Section 29. Act, 1924, Sched, III (19), Vol. V., 'posl, must be complied with. 

As to the recovery of penalties, see s. 6, ante, p. 5038. As to the recovery of civil 

debts, see note (6) under the P. H. A., 1875, s. 251, ante,^ p. 4481. 

See also as to the displacement or taking up of streets in urban districts the P. H, A., 
1875, s. 149, antA, p. 4375. 

As to the right of appeal, see s. 7, ante, p. 5039. 

30 . With respect to the repairing or enclosing of dangerous places 
the following provisions shall have effect ('namely) : 

(1) If in any situation fronting, adjoining, or abutting on any street 
or public footpath, any building, wall, fence, steps, structure, 
or other thing, or any well, excavation, reservoir, pond, stream, 
dam or bank is, for want of sufficient repair, protection, or 
enclosure dangerous to the persons lawfully using the street or 
footpath, the local authority may, by notice in writing served 
upon the owner, require him, within the period specified in the 
notice and hereinafter in this section referred to as the “ pre- 
scribed period,’’ to repair, remove, protect, or enclose the same 
so as to prevent any danger therefrom : 

(2) If, after service of the notice on the owner, he shall neglect to 
comply with the requirements thereof within the prescribed 
period, the local authority may cause such works as they think 
proper to be done for effecting such repair, removal, protection, 
or enclosure, and the expenses thereof shall be payable by the 
owner, and may be recovered summarily as a civil debt. 

See s. 33, post, p. 5053, as to the exemption of the buildings (other than a dwelling, 
house) of railway and other companies. 

This section only becomes operative in a district when applied thereto by an 
Order of the Minister of Health. In connection with an application for the powers 
of this section, the Minister will doubtless require to know whether there are in fact 
dangerous places in the district. Many councils, both urban and rural, have obtained 
the requisite order. The L. G. B. and M. of H. have stated that as a general rule they 
do not consider it desirable that the section should apply to the reconstruction and 
repair of retaining walla. It is therefore the practice to insert a condition in the 
Order excepting from the operation of the section any wall or structure in so far as the 
same is used either for the support of any street or public footpath repairable by the 
inhabitants at large, or for the protection of any street or public footpath from 
damage or obstruction by reason of the surface of the street or footpath being above 
or below the level of the surface of the adjoining land, unless the wall or other struc- 
ture was built after the street or footpath became a highway repairable by the 
inhabitants at large by or at the expense of a person other than the highway authority 
responsible for the repair of the street or footpath. 

In urban districts local authorities already possess certain powers of dealing with 
buildings, walls, or attachments thereto, which are ruinous and dangerous to the 
public or adjoining occupiers: see the Towns Improvement Clauses Act, 1847, 
ss. 75 — 78, ante, pp. 4207 — 4209, as incorporated with the P. H. A., 1875, by ibid., 
s. 160, ante, p. 4443. By the Towns Improvement Clauses Act, 1847, s. 83, ante, 
p. 4211 (also incorporated by s. 160), an urban council are directed to cause to bo 
repaired, protected or enclosed, any building or hole or any other place near any 
street which is dangerous to passengers along any street, and the expenses of such 
repair, etc. are made recoverable as damages. See also the power to place fences 
alongside streets for the safety of foot passengers given by the P. H. A., 1875, s. 149, 
ante, p. 4376. These provisions do not apply in a rural district unless urban powers 
in respect thereof have been conferred upon the rural council by an Order of the 
L. G. B. or the Minister of Health. See also the provisions of the Quarry (Fencing) 
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Act, 1887, ante, p. 4696, the Metalliferous Mines Regulation Act, 1872, and the Coal Note to 
Mines Act, 1911 (ante, p. 4321, and post, p. 5120), which are of general application. Section 30. 

It will be seen that where s. 30 is applied to a district previously existing powers 

as to dangerous buildings or places will be largely supplemented. See also s. 31, 

infra. 

A person aggrieved by any action taken by an authority under s. 30 may appeal, 
but whether to quarter sessions or to the M. of H. is not clear. See s. 7 and notes 
thereto, ante, p. 5039. 

B. owned a narrow strip of land from fourteen to fifty feet in width between a 
street and a disused chalk pit. There was no fence between the street and the 
strip or between the strip and the pit. B. did not own the pit. Originally the edge 
of the pit was outside B.’s land, but in course of years some feet of his land had, 
from natural causes, slipped down into the pit, and the court found that the existence 
of the pit unfenoed was a source of danger to persons lawfully using the street. 

It was held that the pit was “ in a situation fronting, adjoining or abutting on ” 
the street, and that the plaintiffs were justified in requiring B. to fence the edge 
of the pit on his land (Garshalton U. D. C. v. Burrage, [191 1] 2 Ch. 133 ; 75 J. P. 250 ,* 

7 Digest 294, 204). 

The appellants owned certain parts of the bank of the Mersey over which an 
ancient footpath ran, but were under no obligation to repair the footpath ratione 
tenurce. Portions of the bank were washed away, and portions of the footpath fell 
into the river, and further portions were threatening to fall, and the way was thereby 
rendered dangerous to persons lawfully using the same. The local authority called 
upon the appellants under this section to repair and protect the bank so as to prevent 
danger therefrom. It was held that the section did not apply to such a case (Cheshire 
Lines Committee v. Heaton Norris Urban District Council, [1913] 1 K. B. 325 ; 76 
J. P, 462; 26 Digest 568, 2622), This case was distinguished from one which 
arose under a local Act which referred (inter alia) to any “ ground *’ deemed by the 
surveyor to be dangerous (Gaby v. Palmer (1916), SO J. P. 212 ,* 85 L. J. K, B. 1240 ,* 

38 Digest 209, 436). 

As to the possible liability of a council who leave unguarded a ravine by the side 
of a street which they make up, see McClelland v. Manchester Corjporatimi and 
Oldham v. Sheffield Coryoralion, on pp. 4354 — 5, ante. 

As to accidents to persons and children in public parks or on land belonging to 
an authority, see cases on pp. 645 et seq., ante. 

31. If any land (other than land forming part of any common) Fencing 
adjoining any street is allowed to remain unfenced or if the fences of . 
any such land are allowed to be or remain out of repair, and such land street"!"^ 
is, owing to the absence or inadequate repair of any such fence, a source 
of danger to passengers, or is used for any immoral or indecent purposes, 
or for any purpose causing inconvenience or annoyance to the public, 
the Local Government Board on the application of the local authority 
may by Order empower the local authority to proceed under this section, 
and, in that case, at any time after the expiration of fourteen days from 
the service upon the owner or occupier of notice in writing by the local 
authority requiring the land to be fenced or any fence of the land to be 
repaired, the local authority may cause the land to be fenced or may 
cause the fences to be repaired in such manner as they think fit, and the 
reasonable expenses thereby incurred shall be recoverable from such 
owner or occupier summarily as a civil debt. 

In so far as it makes provision for removing a source of danger to passengers, 
this section (on being applied to a district) will supplement the provisions of the 
last section. The other powers conferred by it were novel so far as general legisla- 
tion is concerned. Two Orders of the Minister of Health are necessary. In addition 
to the Order declaring the section to be in force in the district, a second Order must 
be obtained (by subsequent application) empowering the authority to proceed under 
the section as regards a particular piece of land. 
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Here again it would seem that there would be a right of appeal to sessions against 
the “ requirement.” See s. 7, anUy p. 5039, and note (h) to s. 19 (1), ante, p. 5045. 

The section has been declared to be in force in many districts, but it does not follow 
that the second order will be granted as a matter of course. In fact the Minister 
requires, when action is proposed, to be furnished with full particulars as to the pieces 
of land which have become dangerous or a nuisance, with the names of the owners, 
and a copy of any correspondence which has taken place, and with a plan and photo- 
graphs of the spot. A local inquiry is then directed before any decision is given. 

A local Act provided that “ If any land . . . adjoining any street is allowed to 
remain unfenced . . , and such land is in the opinion of the council owing to the 
absence ... of any such fence a source of danger to passengers or is used for any 
immoral or indecent purposes or for any purpose causing inconvenience or annoyance 
to the public,” the council might fence the land and recover the cost. It was held 
that, if a piece of land is not provided with a fence reasonably elective for the pur- 
pose of preventing persons from going on to it, it is “ unfenced,” and also that upon 
the true construction of the section the question whether the land is “ used for any 
immoral or indecent purposes or for any purpose causing inconvenience or annoy- 
ance to the public,” is a question for the justices {Upj<^n v. Willesden U, D. O., 
[1914] 2 K. B. 85 ; 78 J. P. 54 ; 26 Digest 567, 2600). The present section does not 
contain the words “ in the opinion of the council.” A local Act provided that if the 
corporation were of opinion that danger to the public was likely to ensue by reason 
of land abutting on streets not being fenced, the owner of any such land should when 
required by the corporation and to their satisfaction fence off the land from the 
street and should afterwards keep such fence in repair. It was held that the Act 
did not apply to the retaining walls of an old turnpike road, but only to new streets 
where there were no fences and which, in the opinion of the corporation, were 
dangerous to the public {Both&rham Gor^oration v. Fullerton (1884), 50 L. T. 364 ; 
26 Digest 567, 2599). 

It may be mentioned that an owner or occupier of land is not under any obligation 
towards the public using a road to fence the road from his land so as to prevent 
harmless animals, like sheep, from straying upon it {HeatNa Garage, Ltd. v. Hodges, 
[1916] 2 K. B. 370 ; 80 J. P. 321 j 26 Digest 429, im). 

32. — (1) A person shall not use any hoarding or similar structure 
which is in, or abuts on, or adjoins any street, for any purpose, unless it 
is securely fixed to the satisfaction of the local authority. 

(2) If any person acts in contravention of this section he shall be 
liable, in respect of each offence, to a penalty not exceeding five pounds 
and to a daily penalty not exceeding twenty shillings. 

This section only becomes operative in a district when applied thereto by an Order 
of the Minister of Health, who, however, readily complies with applications. Its 
provisions are not limited to hoardings erected during building operations, but apply 
to hoardings erected for any purpose, and are therefore of wider application than the 
Towns Improvement Clauses Act, 1847, s. 80, ante, p. 4209, or the P. H. A. A. A., 
1890, s. 34, ante, p. 4811. 

Apparently an appeal will lie to quarter sessions (s. 7, ante, p. 5039). 

In Barnett v. Qovell (1903), 68 J. P. 93 ; 90 L. T. 29 ; 26 Digest 567, 2601, under 
a similar clause in a local Act, the court refused to interfere with a toding that a 
hoarding in a field on a hedge bank parallel to the street, and only three feet from 
it, did not “ abut ” on the street. This case was distinguished in Hockley $, Md. v. 
Pritchard (1909), 74 J. P. 11 ; 101 L. T. 575 ; 26 Digest 567, 2602, where a hoarding 
stood back 10 feet from the street, but there was no intervening fence ; there the 
court approved a finding that it was either “in or abutting on or adjoining ” the 
street, as it had become for the time being the de facto boundary of the street. It 
was again distinguished in Stockport Corporation v. Bollinson (1910), 74 J. P. 236 ; 
102 Jj. T. 667 ; 26 Digest 567, 2603 ; there H. erected two connected hoardings on 
private land at an angle made by two streets ; one was seven inches from the edge 
of the street and six inches from an iron fence, which, however, did not obscure the 
view of posters on the hoarding ; the other was twenty-five inches from the edge of 
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the street and eleven inches from the parapet wall of a bridge bounding the street. 

On an information for erecting the hoardings “ in ” the street without consent, the 
justices held that as no part of the hoardings extended up to or upon the highway 
they were bound by the decision in Barnett v. Govell to hold that they were not “ in ” 
the street. The court sent the case back with an intimation that on the facts the 
hoardings were clearly “ in ” the street. See further as to “ abutting ” or 
“ adjoining,” cases cited on pp. 4400 et seq,^ ante, 

33. Nothing in this Part or in any byelaivs to be made under any Exemption 
enactment extended by this Part shall apply to a building (other than 
a dwelling-house) belonging to a railway company, or to any company com%^S 
or other public body authorised to construct, maintain, or improve a and others 
harbour, pier or dock, or to the owners of any canal or inland naviga- 
tion, and used by the company, public body, or owners as a part of or 
in connection with their railway, harbour, pi^r, dock, canal or inland 
navigation. 

The words in italics have been repealed by the P. H. A., 1936, Sched. III., Pt. III., 
ante^ p. 729. 

:ic !l: St: sH 
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It is obviously the intention of the Legislature that this Part of the Act (two 
sections only) shall be applied as a whole, for s. 77, post, p. 5055, is supplemental 
merely to s. 76, infra. Its provisions will not be operative in a district until 
applied to it by an Order of the Minister of Health. The Minister will probably 
require applications to be supported by information as to the parks and pleasure 
grounds provided by the council or under their management or control, and as to 
the particular powers which are considered to be necessary. Many Orders have 
been issued. 

As will be seen from later notes the powers have been supplemented by the P. H. A., 
1925, s. 56, Vol. V. and 13 Halsbury’s Statutes 1139, which applies to all districts in 
which this Part of this Act is in force. 


76. — (1) The Local Government Board, for the purposes of this Powers as 
section, may make rules prescribing restrictions or conditions subject to 
which any powers conferred by the section shall with respect to any area 
in a public park or pleasure ground be exerciseable in relation to the 
enclosure or setting apart of the area, or in relation to the use of the 
area as the site of a building or convenience. 

Subject to the restrictions or conditions prescribed by rules made 
under this section, the local authority shall, in addition to any powers 
under any general Act, have the following powers with respect to any 
public park or pleasure ground provided by them or under their manage- 
ment and control, namely, powers — 

(a) To enclose during time of frost any part of the park or ground 

for the purpose of protecting ice for skating, and charge 
admission to the part enclosed, but only on condition that at 
least’ three-quarters of the ice available for the purpose of 
skating is open to the use of the public free of charge ; 

(b) To set apart any such part of the park or ground as may be fixed 

by the local authority, and may be described in a notice board 
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Section 76. affixed or set up in some conspicuous position in the park or 

ground for the purpose of cricket, football, or any other game 
or recreation, and to exclude the public from the part set apart 
'while it is in actual use for that purpose (a ) ; 

(c) To provide any apparatus for games and recreations, and charge 

for the use thereof, or let the right of providing any such 
apparatus for any term not exceeding three years to any 
person ; 

(d) To provide or contribute to'wards the expenses of any band of 

music to perform in the park or ground (b) ; 

(e) To enclose any part of the park or ground, not exceeding one 

acre, for the convenience of persons listening to any band of 
music, and charge admission thereto (c) ; 

(f) To place, or authorise any person to place, chairs or seats (d) in 

any such park or ground, and charge for, or authorise any 
person to charge for, the use of the chairs so provided ; 

(g) To provide and maintain any reading rooms, pavilions, or other 

buildings and conveniences, and to charge for admission there- 
to, subject in the case of reading rooms to the limitation that 
such a charge shall not be made on more than t^yelve days in 
any one year, nor on more than four consecutive days ; 

(h) To let any pavilion or other building so provided by them to any 

person for the purpose of entertainments, and authorise that 
person to charge for admission thereto ; 

(i) To pro'vide and maintain refreshment rooms in any such park, 

and either manage them themselves, or, if they think fit, let 
them to any person for any term not exceeding three years. 

(2) Any expenses of the local authority incurred in the exercise of the 
powers given to them by this section shall be defrayed out of the fund 
or rate out of which the expenses of the park or ground, as to which 
the powers are exercised, are payable, and any receipts arising from 
the exercise of any such powers shall be carried to the credit of the 
same fund or rate. 

(8) The ex^penses incurred by the council im the exercise of their power 
under this section to provide or contribute to a band sluall not in any one 
year exceed an amount equal to that which would be produced by a rate of 
an amount which shaU be approved by the Local Qovernnnerd Board, and 
shall not exceed a penny on the property liable to be assessed for the purpose 
of the rate out of which the expenses of the park or ground are paycAle, 
as assessed for the time being for the purposes of that rate (e). 

(4) No power given by this section shall be exercised in such a 
manner as to contravene any covenant or condition subject to which a 
gift or lease (/ ) of a public park or pleasure ground has been accepted or 
made, ■without the consent of the donor, grantor, lessor, or other person 
or persons entitled in law to the benefit of such covenant or condition. 

The effect of this section will be gathered on reference to the notes under the 
P. H. a., 1875, s. 164, ante, p. 4451. 

The powers conferred by this section are considerably extended by s. 56 of the 
P. H. a., 1925, Vol. V., post, which applies to all districts in which this part of the 
1907 Act is in force. 
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As to the rating of a park in which these powers had been widely exercised, see Note to 
Yorkshire (North Biding) County Valuation Cmnmittee v. Bedcar Corporation (1042), Section 76. 
107 J. P. 11. 

(a) Reasonable sums may be charged for the use of parts so set apart (s. 56 (5), 

P. H. A., 1925, Vol V., post). Formerly, the power to charge was limited to the 
use of apparatus provided under s. 76 (1) (d), ante, p. 5054. See also the Physical 
Training and Recreation Act, 1937, ante, p. 1570. 

(h) Local authorities may now provide or contribute towards concerts or enter- 
tainments in addition to bands (s. 56 (1), P. H. A., 1925, Vol. V., post). As to the 
limitation on the expenditure of the local authority in providing bands, etc., see now 
s. 56 (3), P. H. A., 1925, as amended by s. 75 of the L. G. A., 1929, Vol. V. and 
10 Halsbury’s Statutes 932. 

(c) A part enclosed under this provision may also be used for a concert or enter- 
tainment (s. 56 (2), P. H. A., 1925, Vol. V., post). The payment for a seat within 
the enclosure in order to listen to the performance is a payment for admission to an 
entertainment within the meaning of the Finance (New Duties) Act, 1916, and is 
subject to entertainments duty (Cordiner v. Stockham, [1920] 1 K. B. 104 ; 83 J. P. 

246; 39 Digest 301, 788), The Finance (New Duties) Act, 1916 (16 Halsbury’s 
Statutes 799), has been amended by the Finance (No. 2) Act, 1931, and the Finance 
Act, 1935. The duty is not payable on admission of non-bathers to a bathing pool 
{Att.-Gen. v. Southport Corporation, [1934] 1 K. B. 226 ; Digest Supp.). 

(d) For an action against an authority in respect of insecure seats supplied by 
them to a bandmaster for beach entertainments, see Dare v. Bognor U. D. C, (1912), 

76 J. P. 425 ; 12 Digest 615, 5088. See also Chapelton v. Barry U. D. C., [1940] 1 
K. B. 532 ; [1940] 1 All E. R. 356 ; Digest Supp. Power to place seats in public 
streets may be obtained by adopting s. 14, P. H. A., 1925, Vol. V., post. 

(e) This sub-section is now of no effect (s. 56 (3), P. H. A., 1925). A local authority 
may now expend a sum amounting to the product of a rate of IJd. without the 
approval of the Minister, but the Minister may sanction an expenditure in excess of 
this sum so long as the total expenditure does not exceed the product of a rate of 2f d. 

In arriving at the amount expended, receipts may be deducted. The Minister may 
in special cases allow the rates to be of a higher amount than l\d, and 2^d. (see 
s. 56 (3) of the P. H. A., 1925, as amended by s. 75 of the L. G. A., 1929, Vol. V. 
and 10 Halsbury’s Statutes 932). 

(/) Note that the sub- section mentions gifts and leases, but not purchases. 

77 . The local authority may appoint officers for securing the Power to 
observance of this Part of this Act, and of the regulations and byelaws 
made thereunder, and may procure such officers to be sworn in as con- ° 
stables for that purpose, but any such officer shall not act as a constable 
unless in uniform or provided with a warrant. 

See the notes under the P. H. A., 1875, s. 164, ante, p. 4451. 


PART VII. 

Police. 

The provisions of this Part of the Act will only be operative in a district when 
applied to it by an Order of the Home Secretary. See s. 3 (1), (4), ante, pp. 1 104, 1 105. 

78 * [Regulations as to street traffic. Repealed as from December 1, 

1930, by the Road Traffic Act, 1930, s. 122, Sched. V., and S. R. S 0., 

1930, No. 1011 {see Vol. V. and 23 Halsbury’s Statutes 687, 696, 700).] 

79 * Every person who shall ride or drive so as to endanger the life or Dangerous 
limb of any person or to the common danger of the passengers in any nchng and 
thoroughfare shall be liable to a penalty not exceeding forty shillings and 
may be arrested without warrant by any constable who witnesses the offence. 
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This section was repealed by s. 9 and Sched. V. of the P. H. A., 1925, Vol. 

By s. 74 (2), ibid., Vol. V., post, which is of general application, the section is repro- 
duced with an increased penalty. 

80 . The local authority may, by order, prescribe the streets in which, 
and the manner according to which, the leading or driving of animals 
shall be permitted within their district, provided that the route or 
routes which it shall be lawful for the local authority so to prescribe 
shall not be such as would prevent the passage of cattle between any 
market on the one hand, and any railway station or landing wharf in 
the district or any place beyond the district on the other hand, when 
such animals are merely passing between such market and railway 
station, landing wharf, or other place aforesaid, and the local authority 
shall be bound to allow at all times a reasonably short and efficient 
route or routes for the passage of such animals. Provided also that 
any such order shall only operate between the hours of nine in the 
morning and nine in the evening, and shall not prevent the owner 
of any animals driving the same to or from his own premises, and 
nothing in this enactment contained shall authorise the local authority 
to interfere with the leading or driving of any animals to any duly 
licensed slaughter-house. 

This section only becomes operative when applied to a district by Order of the 
Home Secretary : see s. 3 (1), (4), ante, pp. 6037 — 8. No penalty is provided for 
the breach of an Order. 

The plaintiff was riding a bicycle along a highway after dark. She had a lamp on 
her bicycle and itwas burning properly. The defendant, a farmer, wished to transfer 
a colt, an unbroken animal about 18 months old, from one farm to another, and was 
bringing the colt along the road. In front he had a hoy leading a mare, then came 
the colt, and behind colt the defendant was driving a trap to keep tlxe colt from 
bolting back. When the plaintiff approached, the colt was startled by the light on 
her bicycle and darted from one side of the road to the other, and knocked the 
plaintiff over, causing injuries for which she sued the defendant. It was held that 
as the colt had done just what in the circumstances might have been expected, the 
defendant was liable (Turner v. Coates, [1917] 1 K. B. 670 ; 33 T. L. R. 79 ; 2 Digest 
235, 230). 

81 . Any place of public resort or recreation ground belonging to, or 
under the control of, the local authority, and any unfenced ground 
adjoining or abutting upon any street in an urban district shall for the 
purpose of the Vagrancy Act, 1824, and of any Act for the time being 
in force altering or amending the same, be deemed to be an open and 
public place, and shall be deemed to be a street for the purposes of 
section twenty-nine of the Town Police Clauses Act, 1847, and also for 
the purposes of so much of section twenty-eight of that Act as relates to 
the following offences : 

Every person who suffers to be at large any unmuzzled ferocious dog, 
or urges any dog or other animal to attack, worry, or put in fear 
any person or animal : 

Every person who rides or drives furiously any horse or carriage, or 
drives furiously any cattle ; 

Every conomon prostitute or night walker loitering and importuning 
passengers for the purpose of prostitution : 

Every person who wilfully and indecently exposes his person : 
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Every person who publicly offers for sale or distribution, or exhibits Section 81. 
to public view, any profane, indecent, or obscene book, paper, 
print, drawing, painting, or representation, or sings any profane or 
obscene song or ballad, or uses any profane or obscene language : 

Every person who wantonly discharges any firearm or discharges any 
missile or makes any bonfire : 

Every person who throws or lays any dirt, litter, ashes, or night soil, 
or any carrion, fish, offal, or rubbish, on any street. 

This section only becomes operative when applied to a district by Order of the 
Home Secretary. See s. 3 (1), (4), ante, pp. 6037 — 8. 

The Vagrancy Act, 1824, s. 3 (12 Halsbury’s Statutes 913) [inter alia), provides that Vagrancy 
every common prostitute wandering in the public streets or public highunys, or in any Acts 
place of public resoH, and behaving in a riotous or indecent manner ; and every person 
wandering abroad, or placing himself or herself in any public place, street, highioay, 
court or passage to beg or gather alms, or causing or procuring or encouraging any 
child or children so to do ; shall be deemed an idle and disorderly person within the 
true intent and meaning of this Act ; and it shall be lawful for any justice of the 
peace to commit such offender (being thereof convicted before him by his own view, 
or by the confession of such offender, or by the evidence on oath of one or more 
credible witness or witnesses) to the house of correction, there to be kept to hard 
labour for any time not exceeding one calendar month. Ibid., s. 4 [op. cit. 915), 
deals [inter alia) with persons wilfully exposing to view, in any street, road, highway, 
or public place, any obscene print, etc. and with any person wilfully exposing Ids 
person in any street, road, err public highway > or in the view thereof, or in any pluce 
of public resort, with intent to insult any female. So far, therefore, as these sections 
are concerned, the text if applied to a district will not alter the law, for in neither is 
the expression “ open and public place ” use’d. 

By the Vagrant Act Amendment Act, 1873, s. 3 [op. cit. 947), every person playing 
or betting by way of wagering or gaming in any street, road, highway, or other open 
and public place, or in any open place to which the public have or are permitted to have 
access, at or with any table or instrument of gaming, or any coin, card, token, or 
other article used as an instrument or means of such wagering or gaming, at any 
game or pretended game of chance, shall be deemed a rogue and vagabond within 
the meaning of the Vagrancy Act, 1824 [op. cU. 913), and as such may be convicted 
and punished under the provisions of that Act, or, in the discretion of the justice 
or justices trying the case, in lieu of such punishment, by a penalty for the first offence 
not exceeding forty shillings, and for the second or any subseq[uent offence not 
exceeding five pounds. So far as this section is concerned the text if applied to a 
district will not alter the law much, even if at all. Firstly, a place of pubKo resort or 
recreation ground belonging to, or controlled by, an authority is, semble, apart from 
it “an open place to which the public have or are permitted to have access ” : see 
Langrish v. Archer and Airton v. Scott, p. 5058, post. Secondly, a piece of unfenced 
ground adjoining or abutting upon a street, upon which members of the public are in 
fact found, would also appear to be “ an open place to which the public have access ” ; 
even if it were necessary to find that the public are permitted to have access to it, 
the mere absence of any fencing would probably justify such a finding unless it was 
proved that the owner had tried to turn persons off, and had been defiied by them. 

In the Vagrancy Act, 1898 (4 Halsbury’s Statutes 722), the expression used in 
s. 1 [op. cit.) is public place, and the text would, therefore, in this instance appear to 
make no alteration in the law. 

The text further provides that for the purposes of s. 29 of the Town Police Clauses Town Police 
Act, 1847, ante, p. 4233, and of s. 28 of that Act, ante, p. 4226, so far as certain Clauses Act. 
specified offences are concerned, any place of public resort or recreation ground 
belonging to, or under the control of a local authority, and any unfenced ground 
adjoining or abutting upon any street in an urban district shall be deemed to be a 
street. 

S. 29 of the Town Police Clauses Act, 1847, imposes a penalty upon any person 
“ drunk in any street and guilty of any riotous or indecent behaviour.” It was, 
however, afterwards by the Licensing Act, 1872, s. 12 (9 Halsbury’s Statutes 939), 
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as amended by the Licensing Act, 1902, s. 8 (ojp. cit. 967), enacted {inter alia) that 
every person who in any highway or other public place [including in that expression 
any place to which the public have access, whether on payment or otherwise) is guilty 
while drunk of riotous or disorderly behaviour, etc. shall be punishable as therein 
mentioned. Unless, therefore, indecent behaviour is not necessarily disorderly 
behaviour, it is diffi cult to see how the text will amend the law. 

By s. 15 (3) of the Road Traffic Act, 1930, Vol. V. and 23 Halsbury’s statutes 623, 
a person liable to be charged with driving a motor vehicle when under the influence of 
drink or drugs is not to be charged under s. 12 of the Act of 1872 with being drunk 
while in charge, on a highway or other place, of a carriage. 

S. 28 of the Town Police Clauses Act, 1847, ante, p. 4226, deals with a large number 
of offences committed “ in any street ” and “ to the obstruction, annoyance, or 
danger of the residents or passengers.” Seven of these offences are selected, and on 
the text being applied to a district by Order of the Home Secretary, an advantage 
will certainly be gained. The first two of these offences deal with ferocious dogs and 
furious riding or driving, and call for no comment. The third, which deals with 
solicitation, calls for notice. The existing provision in the Vagrancy Act, 1824 (12 
Halsbury’s Statutes 913) is restricted to public streets and highways and places of 
public resort, and to riotous and indecent behaviour ; probably under that section 
a piece of vacant land in a town, if frequented by the public, would be held to bo a 
place of public resort, but where the new provision is put in force it will free the hands 
of the police and relieve them from the necessity of proving that the solicitation was 
of such a nature as to be “ riotous and indecent,” a point as to which opinions are 
apt to differ : see R, v. De Ruiter (1880), 44 J. P. 90 ; Bonner v. LiLshmgton, Castro 
V. Lushington (1893), 57 J. P. 168 ; 68 L. T. 91 ; 37 Digest 361, 16^1, The fourth 
offence is that of indecent behaviour. Under the present law an indictment will lie 
although the locus is not, strictly speaking, a public place (see R. v. Wellard (1884), 
14 Q. B. D. 63 ; 49 J. P. 296 ; 15 Digest 746, S051) ; and there is a summary penalty 
under the Vagrancy Act where the offence is committed with intent to insult any 
female in [inter alia) any place of public resort. The fifth offence deals with the 
exhibition of indecent matter, which is already punishable in a “ public place ” under 
the Vagrancy Act, 1824 (12 Halsbury’s Statutes 913), and with the use of profane 
or abscene language, for which (except under byelaws) there is no summary penalty 
where the locus is not a street within the meaning of the Town Police Clauses Act, 
1847, ante, p. 4222. Lastly, there are two offences dealing with the discharge of 
firearms, catapults, etc., the lighting of bonfires, and the deposit of rubbish. It will 
still be necessary in these cases to prove obstruction, aimoyance, or danger to residents 
or inhabitants ; but, semUe, it is not necessary to call persons who have been actually 
annoyed, etc . ; see notes to s. 28 of the Act of 1847, ante, p. 4226, 

It may be useful here to give a reference to cases in which the courts have construed 
such expressions as “ public place,” “ place of public resort,” “ place to which the 
public have access,” etc., rmder different statutes : Langrish v. Archer (1882), 10 

Q. B. D. 44 ; 47 J. P, 295 ; 25 Digest 433, 312 (railway carriage) ; Re Freestone 
(1856), 1 H. & N. 93 ; 20 J. P. 376 ; 25 Digest 433, 311 (railway carriage) ; Re Davis 
(1857), 2 H. & N. 149 ; 21 J. P. 280 ; 37 Digest 364-, 1655, and Woods v. Lindsay, 
[1910] S. C. (J.) 88 ; 25 Digest 435, q (railway platforms) ; Walker v. Reid, [1911] 
S. 0. (J.) 41 (railway mineral depot) ; Case v. Storey (1868), L. R. 4 Ex. 319 ; 33 
J . P. 470 ,* 42 Digest 859, 120 (railway station) ; Campbell v. Kerr, [1912] S. C. ( J.) 
10 ; 25 Digest 439, o (shed or quay ) ; Sewell v. Taylor (1859), 7 C. B. (N. s.) 160 ,* 
23 J. P. 792 ; 37 Digest 364, 1656 (auction in private house) ; Cole v. Coultm (1860), 
2 E. & E. 695 ; 24 J. P. 596 ; 30 Digest 93, 715 (alehouse) ; McIntyre v. Morton 
(1912), 49 So. L. R. 781 (public rooms of hotel) ; Russon v. Dutton (1911), 75 J. P. 
209 ; 104 L. T. 601 ; 38 Digest 166, 114 (public house) ; Airton v. Scott (1909), 
73 J. P. 148 ; 100 L. T. 393 ; 25 Digest 436, 334, and Turnball v. Appleton (1881), 
45 J. P. 469 ; 26 Digest 433, 315 (athletic and recreation grounds ) ; Breslin v. 
Thompson, [1910] S. C. (J.) 5 ; 25 Digest 439, n (vacant building sites) ; Long v. 
Walker, [1910] S. C. (J.) 41 ; 25 Digest 438, h (semi-private passage) ; Kitson v. Ashe, 
[1899] 1 Q. B. 425 ; 63 J. P. 325 ; 25 Digest 436, 331 (private land open but not 
enclosed). As to public vehicles in or passing along a street, see Re Freestone, supra ; 

R, V. Holmes (1853), 3 Car. & Kir. 360 ; 17 J. P. 390 ; 15 Digest 746, 8047 ; R, v. 
WeUer (1894), 58 J. P. 286 ; Martin v. MHntyre (1910), 47 Sc. L. R. 645. 
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82 . The local authority for the prevention of danger, obstruction, Section 82. 
or annoyance to persons using the seashore may make and enforce . 


byelaws to — 

(1) Eegulate the erection or placing on the seashore, or on such part 

or parts thereof as may be prescribed by such byelaws, of 
any booths, tents, sheds, stands, and stalls (whether fixed or 
movable), or vehicles for the sale or exposure of any article 
or thing, or any shows, exhibitions, performances, swings, 
roundabouts, or other erections, vans, photographic carts, or 
other vehicles, whether drawn or propelled by animals, persons 
or any mechanical power, and the playing of any games on 
the seashore, and generally regulates the user of the seashore 
for such purposes as shall be prescribed by such byelaws : 

(2) Eegulate the user of the seashore for riding and driving ; 

(3) Eegulate the selling and hawking of any article, commodity, or 

thing on the seashore ; 

(4) Provide for the preservation of order and good conduct among 

persons using the seashore. Provided that no byelaws affecting 
the foreshore below high-water mark shall come into operation 
until the consent of the Board of Trade has been obtained. 


Byelaws as 
to seashore. 


This section was repealed by the P. H. A., 1936, s. 346, Sched. III., Pt. III., anie^ 
pp. 720, 729, so far as regards matters with respect to which byelaws can be made 
under Part VIII. of that Act, ante, p. 488. Even in so far as unrepealed, the section 
only becomes operative in a district when applied to it by an Order of the Home 
Secretary. See s. 3 (1), (4), mte, pp. 5037 — 8. Byelaws made under it must be 
submitted to him for confirmation : see s. 9, a%U, p. 5040. 

See notes to the P. H. A., 1875, s. 164, ante, p. 4451, for cases in which byelaws 
as to the seashore have been considered by the courts. 

As to the rating of a foreshore used for kiosks, etc., see Yorkshire (North liidiTig) 

County Valuation Committee v. Bedcar Corporation, ante, p. 5055. 

83 . The local authority may, for the prevention of danger, obstruc- Byelaws as to 
tion, or annoyance to persons using the esplanades or promenades within Promenades, 
the district, make byelaws prescribing the nature of the traffic for which 
they may be used, regulating the selling and hawking of any article, 
commodity, or thing thereon, and for the preservation of order and good 
conduct among the persons using the same. 

VThis section only becomes operative in a district when applied to it by an Order 
of the Home Secretary. See s. 3 (1), (4), ante, pp. 5037, 5038. Byelaws under it 
must be submitted to him for confirmation : see s. 9, ante, p. 5040. 

See as to byelaws upon such matters cases cited in notes to the P. H. A., 1875, 
s. 164, at ante, p. 4451. 

As regards an authority’s power over a parade provided by them under a local Act, 
reference may be made to Att.-Qen. v. Blackpool Corporation (1907), 71 J. P. 478 ; 

26 Digest 426, M62, in which the authority were held to be in the position of trustees 
of the parade for limited public purposes. By their local Act of 1865, the corporation 
were authorised to make and maintain a carriage-drive and a promenade (called “ the 
parade ”) by the sea. It was provided by s. 13 that the carriage-drive should be a 
public highway, by s. 17 that the parade should not be a public highway, and by s. 18 
that it should be “ kept and used exclusively for the purposes of recreation by persons 
on foot, and with or without carriages, in respect of which toll is authorised to be 
taken.” Section 19 authorised a toll of ‘twopence for every bath-chair, etc. or 
like carriage driven by human power. By a later Act of 1899, additional works 
were authorised, including a new carriageway, absorbing the original parade, a new 
road with a tramway thereon alongside the new carriageway, and a new parade 
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alongside the tramway. By s. 7 the corporation might appropriate the whole or such 
part of the new parade as they might think fit for the exclusive use of foot passengers, 
and by s. 8 the new road was to be for the exclusive purpose of the tramway. The 
parade was, in fact, used exclusively for foot passengers and bath- chairs, etc. The 
corporation, in 1906, gave their approval to motor car rac^ being held on the parade 
and gave permission for part of the tramway road to be used for the purpose of cars 
returning to the starting point. They also undertook to keep the portion of the 
parade over which the races were to be run clear of traffic, and to erect a barrier 
and provide the necessary police control. An action was brought by the Attorney- 
General, at the relation of a ratepayer, to restrain the corporation from organising 
or promoting motor races on the sea front. It was held by the Vice-Chancellor of 
the Palatine Court that the corporation were in the position of trustees of the parade 
for limited public purposes, namely, for the purpose of use by foot passengers 
perambulators, invalid carriages, and similar vehicles, and that it was an abuse of the 
parade to allow it to be used for either horses or motor oars, and a fortiori motor races. 

84. — (1) The local authority may from time to time grant to any 
person whom they think fit a licence to carry on the calling of a luggage 
porter, light porter, public messenger, or commissionaire, and may charge 
a fee of one shihing for any such licence. 

(2) The local authority may from time to time make byelaws for 
regulating the conduct of any persons so licensed and for fixing the 
charges to be made by them. 

(3) Every such licence may be granted for a year or for any less 
period according as the local authority may think fit, and may be 
suspended or revoked or endorsed by the local authority for a breach 
of such byelaws or whenever they shall deem such suspension or revoca- 
tion or endorsement to be necessary or desirable in the interests of 
the public : Provided that the existence of this power to suspend or 
revoke or endorse a licence shall be plainly set forth in the licence itself. 

(4) Every such licence whensoever issued shall expire on the thirty- 
first day of March next following the date of its issue, and may contain 
conditions as to the badge which the holder of any licence shall wear. 

(5) If any person while unlicensed represents himself to be licensed, 
or wears any badge for the purpose of representing himself as licensed 
to carry on any of the callings specified in this section, he shall be liable 
to a penalty not exceeding twenty shillings. 

This section only becomes operative in a district when applied to it by an Order 
of the Home Secretary (see s. 3 (1), (4), ante, pp. 5037, 5038). Byelaws under it 
require confirmation by him (see s. 9, ante, p. 5040). 

There is nothing in the section to compel the persons referred to therein to take 
out a licence, and so long as they refrain from doing so, they will bo under no obliga- 
tion to observe any byelaws made by the authority, 

85. — (1) Every person who shall carry on, for the purpose of private 
gain, the trade or business of keeper of a female domestic servants' 
registry shall register his name and place of abode, and also the premises 
in which such trade or business is carried on, in a book to be kept at 
the offices of the local authority for the purpose. 

(2) The local authority may make byelaws prescribing the books to 
be kept and the entries to be made therein, and any other matter which 
the local authority may deem necessary for the prevention of fraud or 
immorality in the conduct of such trade or business, and for regulating 
any premises used for the purposes of or in connection with such trade 
or business. 
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(3) The person registered shall keep a copy of the byelaws made by Section 85. 
the local authority under this section hung up in a conspicuous place in 

the registered premises. 

(4) Any officer of the local authority or other person duly authorised 
in writing in that behalf by the local authority, and if so required 
exhibiting his authority, shall at all reasonable times be afforded by the 
person registered full and free power of entry into the registered pre- 
mises for the purpose of inspecting the registered premises and the 
books required to be kept by such person. 

(5) Any person carrying on such trade or business as aforesaid whose 
name, place of abode, and premises in which such trade or business is 
carried on have not been registered in accordance with sub-section one 
of this section, or whose registration has been cancelled or suspended as 
hereinafter provided, or acting in contravention of any of the provisions 
of this section or of any byelaw made thereunder, shall be liable to a 
penalty not exceeding five pounds and to a daily penalty not exceeding 
forty shillings, and the court may (in lieu of or in addition to imposing 
a penalty) order the suspension or cancellation of the registration. 

(6) The local authority shall give public notice of the provisions 
of this section by advertisement in two newspapers circulating in the 
district, and by handbills and otherwise in such manner as they think 
sufficient. 

This section only becomes operative in a district to which it is applied by an Order 
of the Home Secretary : see s. 3 (1), (4), ante^ pp. 5037, 5038. 

Sub-s. (6) imposes on an authority to whose district the section is applied the duty 
of giving public notice of its provisions ; but it is submitted that neglect on the part 
of the authority to perform this duty will not excuse a keeper of a registry for breach 
of the provisions (see Duncan v. Knill (1907), 71 J. P. 287 ,* 96 L. T. 911 ; 2 Digest 
283, 560). 

86 * — (1) Every person who shall carry on business as a dealer in As to dealers 
old metal or as a marine store dealer shall register his name and place of 
abode and every place of business, warehouse, store, and place of deposit stores. 
occupied or used by him for the purpose of such business, in a book to 
be kept for the purpose at the offices of the local authority. 

(2) Every person carrying on business as aforesaid shall correctly 
enter in a book to be kept by him for that purpose the description and 
price of all articles purchased or otherwise acquired by him, and the 
name, address, and occupation of the person from whom the same were 
purchased or otherwise acquired. 

(3) Every person who shall carry on such business without having 
so registered or without keeping such book and making such entries as 
required by this section shall be liable to a penalty not exceeding five 
pounds and to a daily penalty not exceeding forty shillings. 

(4) Any officer of the local authority or other person duly authorised 
in writing in that behalf by the local authority, and if so required 
exhibiting his authority, shall have free access at all reasonable times to 
every such place of business, warehouse, store, and place of deposit, to 
inspect the same and the books by this section required to be kept, and 
every person who shall prevent, hinder, or obstruct any officer or person 
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Section 86. so authorised in the execution of his duty under this sub-section shall be 
liable to a penalty not exceeding five pounds. 

(5) The local authority shall give public notice of the provisions of this 
section by advertisement in two newspapers circulating in the district 
and by handbills and otherwise in such manner as they think sufficient. 

This sectio^ only becomes operative in a district when applied to it by an Order 
of the Home Secretary : see s, 2 (1), (4), ante, pp. 5037, 5038. 

By the Old Metal Dealers Act, 1861, s. 3 (4 Halsbnry’s Statutes 624), “ In the 
construction and for the purposes of this Act the term ‘ dealer in old metals ’ shall 
mean any person deahng in, buying, and Selhng old metal, scrap metal, broken metal, 
or partly manufactured metal goods, or defaced or old metal goods, and whether such 
person deals in such articles only, or together with second-hand goods or marine 
stores ; and the term ‘ old metals ’ shall mean the said articles.” See the provisions 
of that Act generally as to dealers in old metals, and also the Prevention of Crimes 
Act, 1871, s. 13 (op. cit. 676). 

As to “ marine store dealers,” i.e., persons dealing in, buying or selling, anchors, 
cables, sails, old junk, old iron or other marine stores of any kind, see ss. 538 — 541 
of the Merchant Shipping Act^ 1894. 

As to the prohibition of purchases from children under sis:teen, see Merchant 
Shipping Act, 1894, s. 540, and Children Act, 1908, s. 116 (op. cit. 767). 

In Ireland under a somewhat similar section, requiring licensing instead of regis- 
tration, it has been held that the dealer must enter the vendor’s real name, etc. and 
cannot protect himself by proving that he entered in good faith the name, etc. given 
to him (Toppin v. Marcus, [1908] 2 I. R. 423 ; 14 Digest 37, q) ; and also that a 
licensed dealer may purchase old metal through an unlicensed agent even off his 
licensed premises, but must be responsible for proper and accurate entries being 
made in his books (Dunm v. Lee, [1913] 1 1. B. 205 ; 1 Digest 274, n). See also as 
to who is a “ general dealer ” under the Irish Act, Kelly v. Bice, [1906] 2 I. B. 1 ; 
Gamble v, Rainey (1912), 46 Ir. L. T. 200, and as to what amounts to “ using ” a 
place for business, Roll v. O'Brien (l905), 40 Ir. L. T. 33. 

Sub‘S. (5) of the text imposes on an authority to whose district the section is 
applied the duty of giving public notice of its provisions ; but it is submitted that 
neglect on the part of the authority to perform this duty will not excuse a dealer 
for breach of its provisions (see Duncan v. Knill, ante, p. 5061). 

^ ^ ^ ^ 


PART IX. 

Sky Signs. 

Sky signe. 91 . — (1) (a) It shall not be lawful to erect or fix to, upon, or in con- 

nection with any building or erection any sky sign, and it shall not be 
lawful to retain any existing sky sign so erected or fixed for a longer 
.period- than three years after the commencement of this section, nor 
duiang that period except with the licence of the local authority, and 
■in the event of such licence being granted then only for such period not 
•exceeding three years from the commencement of this section and under 
and subject to such terms and conditions as ^hdll be therein prescribed. 

Outside Londem there;had hitherto heen no powerto control or prevent the erection 
inf 8ky signe aseept under local Acts. Such power can now be obtained by means of 
'aa Opdef'of the Home Secretary applying s.-5l to the distriot. See s. 3 (1), (4), mte, 



Sky SiaNS. 

(b) Provided that in any of the following cases a lioence of the local 
authority under this sub-section shall become void (namely) ; 

(i) If any addition to any sky sign be made except for the purpose 

of making it secure under the direction of the surveyor ; 

(ii) If any change be made in the sky sign or any part thereof ; 

(iii) If the sky sign or any part thereof fall either through accident 

decay, or any other cause ; 

(iv) If any addition or alteration be made to or in the house, building, 

or structure on, over, or to which any sky sign is placed or 
attached if such addition or alteration involves the disturbance 
of the sky sign or any part thereof ; or 

(v) If the house, building, or structure over, on, or to which the sky 

sign is placed or attached become unoccupied or be demolished 
or destroyed. 

(c) Provided also that if any sky sign be erected or retained contrary 
to the provisions of this Act, or after the licence for the erection, main- 
tenance, or retention thereof for any period shall have expired or become 
void, it shall be lawful for the local authority to take proceedings for the 
taking down and removal of the sky sign in the same manner and with 
the same consequence as to recovery of expenses and otherwise in all 
respects as if it were an obstruction within the meaning of section sixty- 
nine (Future projections of houses, etc., to be removed on notice) of the 
Towns Improvement Clauses Act, 1S47. 

See this section, cmie, p. 4204. 

(2) Any person acting in contravention of any of the provisions of 
this section, or of the terms and conditions (if any) of any approval, 
licence, or consent under this section, shall be liable to a penalty not 
exceeding five pounds and to a daily penalty not exceeding twenty 
shillings, 

(3) For the purposes of this section — 

“ STsy sign means — 

Any word, letter, model, sign, device, or representation in the 
nature of an advertisement, announcement, or direction supported 
on or attached to any post, pole, standard, frame- work, or other 
support wholly or in part upon, over, or above any house, building 
or structure which, or any part of which, sky sign shall be visible 
against the sky horn some point in any street or public way, and 
includes all and every part of any such post, pole, standard, frame- 
work, or other support ; 

The ex 5 )ression “ sky sign ” shall also include — 

Any balloon, parachute, or other sinnlar device employed wholly 
or in part for the purposes of any advertisement or announcement 
on, over, or above any house, buMing, structure, or erection of any 
kind, or on or over any street or pubhc way ; 

But shall not include — 

(a) Any flagstaff, pole, vane, or weathercock unless adapted or 
used wholly or m part for the purpose of any advertisement or 
announcement ; 
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(b) Any sign or any board, frame, or other contrivance securely 
fixed to or on the top of the wall or parapet of any building, or on 
the cornice or blocking course of any wall, or to the ridge of a roof : 
Provided that such board, frame, or other contrivance be of one 
continuous face and not open work, and do not extend in height 
more than three feet above any part of the wall or parapet or ridge 
to, against or on which it is fixed or supported ; 

(c) Any word, letter, model, sign, device, or representation as 
aforesaid relating exclusively to the business of a railway or canal 
company, and placed wholly upon or over any railway, canal, rail- 
way station, wharf, quay, yard, platform, or station or wharf or 
quay approach belonging to a railway or canal company, and so 
placed that it cannot fall into any street or public place. 

The above definition is similar to that contained in the London Building Act? 
1930, s. 5 (23 Halsbury's Statutes 219) ; see B. v. Vaughan, Ex parte London 0. 0- 
(1896), 12 T. L. B. 193, and London C. G. v. Savoy Hold Go. (1896), 60 J. P. 457 ; 
38 Digest 179, 207, in which the corresponding section of the L. B. Act, 1894, was 
construed. See also London G. G, v. Carwardine (1892), 57 J. P. 181 ; 62 L. J. M. C. 
40 ; 38 Digest 179, 205, and Tmsaud v. London C. G. (1892), 57 J. P. 184 ; 9 T. L. R. 
64 ; 38 Digest 179, 206, decided under the London Sky Signs Act, 1891, which also 
contained a different definition; and Goldstraw v. Jones (1906), 71 J. P. 22 ; 96 
L. T. 30 ; 26 Digest 565, 2595, a decision imdor a local Act as to “ a sign.” 

Of, cases on what are “ hoardings ” for purposes of the Advertisements Regulation 
Act, 1907, s. 2, ante, p. 5032. 


PART X. 

Miscellaneous; 

^ Ji: He jle • He He 

94 (a). — (1) The local authority may grant upon such terms and 
conditions as they may think fit licences for pleasure boats and pleasure 
vessels to be let for hire or to be used for carrying passengers for hire, 
and to the boatmen or persons assisting in the charge or navigation of 
such boats and vessels, and may charge annual fees for such licences, 
for a boat or vessel a fee not exceeding the sum of five shillings, and for 
a boatman or other person a fee not exceeding the sum of one shilling. 

(2) Any such licence may be granted for such period as the local 
authority may think fit, and may be suspended or revoked by the local 
authority whenever they shall deem such suspension or revocation to be 
necessary or desirable in the interests of the puhHc : Provided that the 
existence of the power to suspend or revoke the licence shall be plainly 
set forth in the licence itself. 

(3) No person shall let for hire any pleasure boat or pleasure vessel 
not so licensed or at any time during the suspension of the licence for 
the boat or vessel, nor shall any person carry or permit to be carried 
passengers for hire in any pleasure boat or vessel not so licensed or at 
any time during the suspension of the licence for the boat or vessel. 

(4) A licence under this section shall not be required for any boat 
■or vessel duly licensed by or under any regulations of the Board of 
Trade (6). 
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(5) No person shall carry or permit to be carried in any pleasure Sec^^94. 
boat or pleasure vessel a greater number of passengers for hire than 

shall be specified in the licence applying to such boat or vessel, and 
every owner of any such boat or vessel shall, before permitting the 
same to be used for carrying passengers for hire, paint or cause to be 
painted, in letters and figures not less than one inch in height and three- 
quarters of an inch in breadth, on a conspicuous part of the said boat or 
vessel, his own name and also the number of persons which it is licensed 
to carry, in the form Licensed to carry persons.'' 

(6) Every person who shall act in contravention of the provisions of 
this section shall for each offence be liable to a penalty not exceeding 
forty shillings. 

(7) Any person deeming himself aggrieved by the withholding, 
suspension, or revocation of any licence under the provisions of this 
section may appeal to a petty sessional court held after the expiration 
of two clear days after such withholding, suspension, or revocation : 

Provided that the person so aggrieved shall give twenty-four hours’ 
written notice of such appeal, and the ground thereof, to the clerk, and 
the court shall have power to make such order as they see fit and to 
award costs, such costs to be recoverable summarily as a civil debt (c). 

(a) This section only becomes operative in a district when applied to it by an 
Order of the Minister of Health : see s. 3, ante, p. 5037. An authority applying for 
such an Order will probably be required to state to what extent pleasure boats are 
hired in the district, and whether there are any byelaws in force with regard to 
pleasure boats. 

When the section has been applied it will extend the provisions of the P. H. A., 

1875, 8 . 172, ante, p. 4460. 

The defendant, who resided outside a district in which this section was in force, 
brought his boat to the beach within it and then landed and touted for passengers. 

Certain persons got into his boat. It was held that there was evidence that he 
was plying for hire ; and that, although no express evidence was given as to whether 
the boundary of the district extended below high-water mark, the magistrates 
were justified in convicting (Fearon v. Warrenpoint U. D. C, (1910), 44 I. L. T. 

266) ; see, however, as to England the note to “ parish ” on p. 692, ante, 

(b) Although vessels licensed (or more properly certificated) by the Board of Trade 
under the Merchant Shipping Acts are excepted from the requirements of a licence 
under this section, byelaws made under s. 172 of the P. H. A., 1875, ante, p. 4460, 
can apparently apply to them if, in fact, they are also “ pleasure boats.” 

(c) See as to this expression, the note on p. 1079, ante, 

95 . Tbe powers of a local authority under sections one hundred and Extension 
seventy-five and one hundred and seventy-six of the Public Health 
Act, 1875, shall extend to highway purposes (a) . . . (b). s. 175 and 

{a) S. 175 (13 Halsbury’s Statutes 699) enabled the local authority to acquire as^^^gqViot, 
lands by agreement, and s. 176 [op, cit, 700) by compulsory procedure. c. 55 . 

( 6 ) The rest of this section was repealed by the L. Gr. A., 1933, s. 307, Sched. XI., 

Pt. IV., ante, pp. 1194, 1288. 

The references are now to Part VII. of the L. Gr. A., 1933, ante, p. 973, by virtue 
of ihkh, s. 307 (3), ante, p. 1196. 
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THE FINANCE ACT, 1908. 

(8 Ebw. 7, c. 16.) 

An Act to grant certain duties of Customs and Inland B&mnue, to alter other 
duties, and to amend the Law relating to Customs and Inland Revenue and 
the National Debt,, and to make other 'provisions for the Financial Arrange- 
ments of the year, [1st August,, 1908.] 

:}! sj! He * Hs 

PART III. 

Local Taxation Licences. 

6 . — (1) Tie power to levy the duties on local taxation licences to which 
this section applies shall, as iroin the date to be fixed by Order in Council, 
under this section, he transferred (a) in England and Wales to county councils, 
and seetion seventeen of the Finance Act, 1907, shall, as from the date of 
the transfer, cease to apply to or in respect of any such duties or the proceeds 
thereof. 

(2) His Majesty may, by Order in Council, fix the date of the transfer under 
this section, and make any such further provisions as it appears necessary or 
expedient to make in order to give full effect to tlie transfer, and may make 
provision for the furnishing by county councils of returns to the Local Goyern- 
ment Board (c) as to the amounts levied under the power transferred by 
this section. 

The transfer under this section shall not affect any equitable adjustment 
respecting the distribution of the proceeds of the local taxation licences made 
under the Local Grovernment Act, 1888, or otherwise, hut provision may be 
made by Order in Council under this section for any alteration which it appears 
necessary or expedient to make in consequence of the transfer in the procedure 
for making any payments, or otherwise giving effect to any such adjustment. 

Sub-sections (3) (4) and (5) of section twenty of the Local Government 
Act, 1888, and any other provisions of that Act relating to the levy of tlie 
duties on local taxation licences by county councils shall, as respects the 
duties to which this section applies, have effect as if the power to levy those 
duties had been transferred under subsection (3) of section twenty of that Act, 

(3) When the transfer under this section takes effect there shall be charged on 
and paid annually out of the Consolidated Fund or the growing produce thereof 
to the Local Taxation Account a sum of forty thousand pounds, and the sum so 
paid shall be distributed amongst the county councils in England and Wales in 
proportion to the proceeds of the duties to which this section applies collected in 
each county during the preening year (d). 

(4) The duties on local taxation licences to which this section applies are 
the duties on licences to deal in game, licences for dogs, killing game, guns, 
carriages (including duties charged under subsection (1) of section eight of the 
Locomotives on Highways Act, 1896) (e), armorial bearings . , , (/). 

Provided that if -Qie rate of any such duty is altered, that duty shall, unless 
Parliament makes provision to the contrary, cease to be a duty to which this 
section applies {g). 

(5) The egressions “ county ” and “ county council ” in this section 
respectively include a county borough and the council of a county borough. 

(a) The transfer contemplated by this section was effectuated by an Order in Councils 
dated October 19th, 1908. See the Order, a Circular of the L. G. B., and a memorandum 
of the Inland Revenue Commissioners at 6 L. Q. R., Part III., pp. 169 et seq, No officer 
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of the local authority can take proceedings for the recovery of a fine under any Act relating iq^ 

to inland revenue without an order from the local authority directing him to take pro- S0ctioil 6. 

ceedings in the particular case, and a general direction to take proceedings in such cases 

is sufficient {Jones v. Wilso7i, [1918] 2 K. B. 36 ; 82 J. P. 277 ; 33 Digest 95, 643). 

(c) N.ow the M. of H. 

(d) This subsection was repealed by the L. G. A., 1929, Sched. XII., Pt. VI., Vol. V. and 
10 Halsbury’s Statutes 1018. The amount formerly payable under this subsection as 
amended by s. 62 of the Pinance Act, 1921, is among the grants discontinued by s. 85 
and Sched. II. of the 1929 Act, Vol. V. and 10 Halsbury’s Statutes 937, 979. As 
to the new grants substituted for those discontinued, see Pt. VI. of the L. G. A., 1929, 

Vol. V. and 10 Halsbury’s Statutes 937, and the M. of H. Circular, L. G. A., 17. 

(/) The words “ and male servants,” which were formerly inserted here, were repealed 
by the Pinanee Act, 1937 (30 Halsbury’s Statutes 195, 349, 742). 

(g) See hereon the Roads Act, 1920, Vol. V. and 19 Halsbury’s Statutes 85. 


THE SMALL HOLDINGS AND ALLOTMENTS ACT, 1908. 

(8 Edw. 7, c. 36.) 

An Act to consolidate the Enaot^nents with respect to SmU Holdings and Allot- 
ments in England and Wales. [1st August 1908.] 

The Act has been amended by the Land Settlement (Facilities) Act, 1919, the Allot- 
ments Act, 1922, the Allotments Act, 1925, the Small Holdings and Allotments Act, 1926, 
and the Agricultural Land (Utilisation) Act, 1941. All these Acts are set out in Vol. V., 
post. See also the Agriculture Act, 1920. (1 Halsbury’s Statutes 76). The . necessity 
for providing allotments must be cousidered by every local authority or joint committee 
preparing a Town Planning Scheme, and every borough e-nd ui’ban district council any 
part of whose district is comprised in the area of a town planning scheme must take into 
consideration at least once a year the question of the a^quacy of the allotiuents within 
the area of the scheme (s. 3 of the 1925 Act, Vol. V., post). See also the obligations imposed 
by s. 23 of the Act in the text. 

This Act re-onacted without substantial variation the group of statutes which it repealed, 
see Schedule III., post, p. 5092. 

PART I, 

Small HoLDixas. 

* sje ♦ 

This part of the Act was repealed by s. 22 and Sched. II. of the Small Holdings and 
Allotments Act, 1926, Vol. V. and 1 Halsbury’s Statutes 333, 335. See now Part I. of 
that Act. 

PART II. 

Allotments. 

Provision of Allotments. 

23, — (1) If the council of any borough^ urban district, or parish (a) of Duty of certain 
opinion that there is a demand for allotments for the labouring population (b) ^ot- 
in the borough, urban district, or parish* and that such allotments cannot be ments. 
obtained at a reasonable rent and on reasonable conditions bg voluntary 
arrangement between the owners of land suitable for such allotments and the 
applicants for the same (b), the council shall (c) provide a sufidcie^t nuipbBr of 
allotments, and shall let such allotments to persons (d) belonging to the 
labouring population (b) resident in the borough, district, or |)arish, and desiring 
to, take the same 

(2) On a representation in writing to the council of any borough, urbap 
district, 0? parish, by any six registered, pariiameutary electors o? ratepayers 
3 ;esident in the borough, tq:ban district, or parish, that the oirex^nstances of 
the borough, urban district, or parish are such that it is the duty of the couppil 



5068 


The Small Holdings and Allotments Act, 1908. 


Section 28 . to take proceedings under this Part of this Act therein, the council shall take 
such representation into consideration. 

(3) . . . (e). 

(4) The duty of a council to provide allotments under this Act shall not 
include the duty of providing allotments exceeding one acre in extent (/), 

(а) In a rural parish having no parish council, the parish meeting has the same powers 
(s. 61 (4), post, p. 5087). Prior to 1907, the district council was in a rural parish the 
authority for executing the Allotments Acts. The Small Holdings and Allotments Act, 
1907, transferred the powers and duties to parish councils and meetings, and made 
provision for the necessary transfer and adjustment of property and liabilities (s. 20 (2), 

(3), (6)). 

Every local authority having powers under the Small Holdings and Allotments Acts, 
1908 — 1931, has power to act as agent for the Special Commissioner for England and 
Wales under the Special Areas (Development and Improvement) Act, 1934, s. 5 (2) (27 
Halsbury’s Statutes 830). 

(б) The words italicised were repealed by s. 25 and Second and Third Schedules to the 
Land Settlement (Facilities) Act, 1919, post, pp. 5232 — 3. 

(c) “ Shall ” provide, but see s. 16 of the Act of 1922, Vol. V., post, as amended by s. 4 
of the Act of 1925, Vol. V., post, as to financial considerations. 

{d) Under s. 28, post, p. 5071, the council may make rules as to persons eligible to be 
tenants of allotments. Apparently a person accepted as tenant must at the time be 
resident within the area, but may retain his allotment if he subsequently removes to a 
place not more than one mile outside the area (s. 30 (2), post, p. 5072). 

The Minister has power to provide allotments, not exceeding one acre, for unemployed 
persons and allotment gardens for persons who are not in full-time employment, under 
the Agricultural Land (Utilisation) Act, 1931, s. 13 ; Vol. V., post. 

(e) This sub-section, which defined “ reasonable rent,” was repealed by s. 25 and Second 
and Third Schedules to the Land Settlement (Facilities) Act, 1919, post, pp. 5232 — 3. 

(/) A holding exceeding one acre is within the term “ small holding ” (s. 61, post, 
p. 5086). As to such the council have no duty (unless they have agreed to a delegation 
of powers by the county council under s. 9 of the Small Holdings and Allotments Act, 
1926, Vol. V. and 1 Halsbury’s Statutes 328, and may refer applicants to the county 
council ; nevertheless they may provide allotments up to five acres (see s. 27 (3), posi, 
p. 5070). By s. 13 of the Allotments Act, 1922, Vol. V. post, the obligation of urban 
authorities, where the population of their districts is 10,000 or upwards, is limited to the 
provision of allotment gardens not exceeding 20 poles in extent. 


?^cU8 to^ct ^ county council to ascertain tlio extent to 

^default of*** whict there is a demand for allotments [by any person or by an association to 
pSh^councHs. allotments may be let under this Act] (a) in the several urban districts 

(other than boroughs) (h) and rur al parishes in the county, or would be a 
demand if suitable land were available, and the extent to which it is reasonably 
practicable, having regard to the provisions of this Act, to satisfy any such 
demand, and for that purpose to co-operate with such authorities, associations, 
and persons as they think best qualified to assist them, and take such other 
steps as they think necessary. 

(2) The county council, if satisfied that the circumstances are such that 
land for allotments should be acquired by them under this section, shall pass 
a resolution to that effect, and thereupon the powers and duties of the district 
or parish council under the provisions of this Act relating to allotments shall 
be transferred from that council to the county council, and the county council, 
in substitution for that council, shall proceed to acquire land in accordance 
with this Act, and otherwise execute this Act in the district or parish : 

Provided that this section shall not affect the property in, or any powers 
or duties of the district or parish council in relation to, any land which, before 
the passing of the resolution, was acquired by the district ox parish council 
under this Act, or any enactment repealed by this Act. 

(3) Where the powers of the district or parish council are, by virtue of this 
section, transferred to the county council, the following provisions shall have 
effect ; — 
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(a) The provisions of this Act relating to allotments shall apply with the Section 24. 

modifications necessary for givii}| effect to this section : 

(b) The county council may borrow for the purposes of those provisions 

subject to the conditions, in the manner, and on the security of the 
rate, subject to, in, and on the security of which the district or parish 
council might have borrowed under those provisions (c). The council 
shall have power to charge the said rate with the repayment of the 
principal and interest of the loan, and the loan with the interest 
thereon shall be repaid by the district or parish council in like manner, 
and the charge shall have the like effect, as if the loan were law- 
fully raised and charged on that rate by the district or parish 
council : 

(c) The county council shall keep separate accounts of all receipts and 

expenditure under this section : 

(d) All sums received by the county council in respect of any land acquired 

under this section or the corresj)onding provision of any enactment 
repealed by this Act (d), otherwise than from any sale or exchange (e), 
in so far as they are not required for the payment of expenses incurred 
by them in respect of such land, shall be paid to the district or parish 
council : 

(e) The county council may delegate to the district or parish council any 

powers under this Act relating to the management of the allotments, 
and the letting and use thereof, and the recovery of the rent and of 
possession thereof ; and, subject to the terms of the delegation, all 
expenses and receipts arising in the exercise of the powers so delegated 
shall be paid and dealt with as expenses and receipts of the district 
or parish council under this Act : 

(/) The county council, on the request of the district or parish council, 
by order under their seal, transfer to that council all or any of 
the powers, duties, property, and liabilities vested in and imposed on 
the council by virtue of this section or the corresponding provision 
of any enactment repealed by this Act, as regards the district or 
parish, and the property so transferred shall be deemed to have been 
acquired by that council under this Act, and that council shall act 
accordingly. 

(4) If the Board (/) are, in relation to any urban district [other than a 
borough) (b) or rural parish, satisfied, after holding a local inquiry at which the 
county council and the council of the district or parish and such other 
persons as the person holding the inquiry may in his discretion think fit to 
allow, shall be permitted to appear and be heard, that the county council 
have failed to fulfil their obligations under this section, the Board may by 
order transfer to [such officers of the Ministry of Agriculture and fisheries 
as the Minister may appoint for the purpose] [g) all or any of the powers of 
the county council under this section in relation to the district or parish, and 
this section shall apply as if references to [such officers] [g) were substituted 
for references to the county council and with such other adaptations as may be 
made by the order (ii). 

{a) The words in brackets were added by s. 25 and Second Schedule to the Land Settle- 
ment (Facilities) Act, 1919, post, pp. 5232 — 3. As to the associations to which allotments 
may be let, see s. 27 (6), post^ p. 5071. 

(b) The words italicised were repealed by s. 25 and Second and Third Schedules of the 
Land Settlement (Facilities) Act, 1919, post, pp. 5232 — 3, 

(c) As to the borrowing powers of district and parish councils, see L. G. A., 1933, Pt. IX., 
ante, p. 1023. 

{d) ss. 2, 4 of the repealed Allotments Act, 1890. 

(e) As to proceeds of sales and exchanges, see s. 32 (2), post, p. 6073, 
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(/) 7.e., formerly the Bo 9 »rd, of Agriculture and Fisheries, but now the Minister of 
Agriculture and Fisheries. As to local in^ries by the Minister, see s. 67, post, p. 5085. 

{g) The words in brackets are substitined for ‘‘ the Commissioners ” {i.e,, the Small 
Holdings Commissioners) in consequence of s. 22 (2) of the Small Holdings and Allotments 
Act, 1926, Vol. V., posU 

{h) See as to action in default of the London County Council or of county borough 
or Metropolitan borough councils, s. 20 of the Allotments Act, 1922, Vol. V., post, 

PowBBS OP Councils in relation to the provision op Allotments. 

Reference should be made to s. 2d of the Land Settlement (Facilities) Act, 1919, post, 
p. 5225., for further powers conferred upon councils in relation to allotments. See also 
the same section as to relief from stamp duty of leases or agreements for letting of allot- 
ments when the rent does not exceed 10s., and no premium is paid. See also s. 19 of the 
Allotments Act, 1922, Vol. V.,post, as to the penalty imposed for damage to an allotment 
garden. 

25. — (1) The council of a borough, urban district, or parish may, for the 
purpose of providing allotments,, by agreement purchase or take on lease land, 
whether situate within or without their borough, district, or parish (a), 

(2) If a council are unable to acquire by agreement, and on reasonable 
terms, suitable land for the purpose of allotments, they may acquire land 
compulsorily in accordance with the provisions of this Act relating to com- 
pulsory acquisition of land (b). 

(3) ‘. . . (c), 

(а) Though it is not required that the land should be actually in the parish, etc., it must 
obviously be close at hand. As to Crown lands, glebe land, and persons having limited 
powers of sale or leasing, see s. 40;, post. And see the sections referred to in the note to 
Part m., post, p. 5075. 

As to reoordmg the purchase price paid and its gross value for rating purposes, see s. 13 
of the Allotments Act, 1925, Vol. V., post. Under s. 5, ibid,, Vol. V., post, land may bo 
acquired in anticipation of its requirement for use as allotments. 

(б) See Part HI,, post, p. 5075, and Woodford Land and Building Go,, Ltd. v. Woodford 
U. D. a. (1921), 19 L. U. R. 559; 42 Digest 5, 17. 

(c) Sub-section (3) was repealed by s. 23 and Schedule to Allotments Act, 1022, Vol. V., 
post. See now s. 16 of that Act, Vol. V. and 1 Halsbury’s Statutes 320, as amended by 
s. 4 of the Allotments Act, 1925. 

26. — (1) The council of a borough, urban district, or pa-rish may improve 
any Jaud acquired by them, for ailotments and adapt the same for letting in 
allotments, by draining, fencing, and dividing the same, acquiring approaches, 
making roads and, otherwise, as they think fit, and may from time to time do 
such things as may be necessary for maintaining such drains, approaches, and 
roads, or otherwise fon maintaining the allotments in a proper condition. 

(2) The council may also adapt the land for allotments by erecting buildings 
and making adaptations of emsting buildings, but so that not more than one 
dwelling-house, ^all he erected for occupation with one allotment ; and 
no dwelling-house shall he erected for occupation with any allotment of less 
than erne acre. 

27. -(l) . . . 

( 2 ) , . . 

(3) One person shall not hold any allotment or allotments acquired under 
this Part of this Act, or any enactment hereby repealed, exceeding five acres ; 

Provided that any part of the land acquired hy a council for the purposes 
of allotments which exceeds five acres may be adapted for letting and let as 
an allotnaent, if the county council are satisfied by the council that it is 
convenient and desirable that it should he so let and consent to such letting 
accordingly. 

(4) An allotment shall not be sublet [except with the consent of the 
council] (a). 
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(6) If at any time an allotment cannot be let in accordance , with tbe pro- Section 27. 
visions of this Act and the rules made thereuader, the sanae may he let to any 
person whatever at the best annual rent which can be obtained for the same,, 
without any premium or fine, and on such terms as may enable possession 
thereof to be resumed within a period not exceeding twelve months if it should 
at any time be required to be let under the provisions aforesaid. 

(6) A council shall have the same power of letting one or more allotments 
to persons working on a co-operative system or [of letting or selling] {a) to 
an association formed for the purposes of creating or promoting the creation 
of allotments as may be exercised as respects small holdings by a county 
council {b) . 

Sub-seotion (1) of s. 27 was repealed by s. 23 and Schedule to the Allotments Act, 1922» 

Vol. V., post. Sub-section (2) was repealed by the Land Settlement (Facilities) Act, 1919* 
post, pp. 5232 — 3. See the provisions of s. 16 of the Allotments Act, 1922, Vol V., post, 
as amended by s. 4 of the Allotments Act, 1925, Vol. V., post, enacted in substitution for the 
provisions of sub-section (1). in the text, and see the provisions of s. 17 of the Act of 1922, 

Vol. V., post, as amended by ss. 10 and 11 of the Act of 1925, VoL V., post, enacted m sub- 
stitution for the provisions of sub-section (2) in the text. 

(a) The words in brackets in sub-ss. (4) and (6) were added by s. 25 and Second Schedule 
to the Land Settlement (Facilities) Act, 1919, posfy pp. 5232 — 3* 

(b) By s. 3 of the Small Holdings and Allotments Act, 1926, Vol. V. and 1 Halsbucy’s 
Statutes 324, a county council have power to let one or more small holdings to a number 
of persons working on a co-operative system, provided aueh system be approved by the 
council ; and, with the consent of the Minister, to let one or more small holdings to any 
association formed for the purposes of creating or promoting the creation of small holdings, 
and so constituted that the division of profits amongst the members of the association is 
prohibited or restricted. 

28. — (1) Subject to tbe provisiorts of this Act, a borough, urban district, Rules as to 
or parish council may make such rules as appear to be necessary or proper ments^. 
for regulating the letting of allotments under this Act, and for preventing 
any undue preference in the letting thereof, and generally for carrying the 
provisions of this Part of this Act into effect. 

(2) Eules under this section may define the persons eligible {a} to be tenants 
of allotments, the notices to he given for. the letting thereof, the size of the 
allotments, the conditions under which they are to be cultivated, and the 
rent to be paid for them. 

(3) All such rules shall make provision for reasonable notice to he given 
to a tenant of any allotment of the determination of his tenancy (&). 

Eules under this section shall not be of any force unless and until they have 
been confirmed by the Board (c) in like maimer and subject to tbe like 
provisions as in the case of byelaws required to be confirmed by the Local 
Government Board under the Public Health. Acts (d). 

(4) Rules for the time being in force under this section shall be binding 
on all persons whatsoever ; and the council shall cause them to be from time 
to time raade known, in such manner as the council thiuk fit, to all persons 
interested, and shall cause a copy thereof to he given gratis to any inhabitant 
of the district or parish demanding the same (e). 

Model rules for the use of borough and urban district councils have been issued by the 
Minister of Agriculture and Fisheries : see ante, p. 37SL 

(а) As to “ persons eligible/’ see note («?) to s. 23, ante, p. 5068. 

(б) See now the provisions of the Allotments Act, 1922, ss. 1 and 2, Vol. V., post, as to 
the determination of the tenancies of allotment gardens. 

(c) J.e. the Board (now Minister) of Agriculture and Fisheries. 

(d) The procedure was formerly under s. 184 of the P. H. A„ 1875, ante, p. 4468 hut 
by virtue of s. 250 (1) (c) oLthe L, G. A., 1933, ante,, p, 1104, the provisions of that section 
are now substituted. 

(e) Unless otherwise expressly provided, the rules apply to an allotment, though held 
under a tenancy made before the rules came into operation (s. 21 (3) of Land SetOement 
(Facilities) Act, 1919, post, p. 5225). 
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The Small Holdings and Allotments Act, 1908. 

29 . — (1) The council of a borough, urban district, or parish may from time 
to time appoint, and, when appointed, remove allotment managers of land 
acquired by the council for allotments, and the allotment managers shall 
consist either partly of members of the council and partly of other persons, or 
wholly of other persons, so that in either case such other persons be persons 
residing in the locality and contributing to the rate (a) out of which the*expenses 
of the council under this Act are paid. 

(2) The proceedings and powers of allotment managers shall be such as, 
subject to the provisions of this Act, may be directed by the council ; the 
allotment managers may be empowered by the council to do anything in 
relation to the management of the allotments which the council are authorised 
to do and to incur expenses to such amount as the council authorise, and any 
expenses properly so incurred shall be deemed to be expenses of the council 
under this Act. 

See also the provisions of s, 14 of the Act of 1922, Vol. V., post, as amended by s. 12 of 
the Act of 1925, Vol. V., post, as to allotment committees. 

(a) As to this rate, see s. 53, post, p. 5084, and notes thereto. 

30 . — (1) The rent for an allotment let by a council in pursuance of this Act, 
and the possession of such an allotment in the case of any notice to quit, or 
failure to deliver up possession thereof as required by law, may be recovered 
by the council as landlords, in the like manner as in any other case of landlord 
and tenant {a). 

(2) If the rent for any allotment is in arrear for not less than forty days, 
or if it appears to the council that the tenant of an allotment not less than 
three months after the commencement of the tenancy thereof has not duly 
observed the rules afiecting the allotment made by or in pursuance of this Act, 
or is resident more than one mile out of the borough, district, or parish for 
which the allotments are provided, the council may serve upon the tenant, 
or, if he is residing out of the borough, district or parish, leave at his last 
known place of abode in the borough, district, or parish, or fix in some con- 
spicuous manner on the allotment, a written notice determining the tenancy 
at the expiration of one month after the notice has been so served or affixed, 
and thereupon the tenancy shall be determined accordingly : 

. . . ( 6 ). 

(3) Upon the recovery of an allotment from any tenant, the court directing 
the recovery may stay delivery of possession until payment of the compensa- 
tion (if any) due to the outgoing tenant has been made or secured to the satis- 
faction of the court (o). 

(a) Therefore the council may distrain for rent. Possession may be recovered under 
the Small Tenements Recovery Act, 1838 (10 Halsbury’s Statutes 324). 

(h) A proviso to this sub-section was repealed by s. 23 and Schedule to the Allotments 
Act, 1922, Vol. V. and 1 Halsbury’s Statutes 317. 

(c) As to the compensation payable upon the quitting of an allotment garden, see s. 2 
of the Act of 1922, Vol. V. and 1 Halsbury’s Statutes 304. 

31 

This section was repealed by s. 33 and Third Schedule to the Land Settlement 
(Facilities) Act, 1919, post, pp. 5230, 5233. Section 32 (3) was repealed by the same Act. 

32 . — (1) Where the council of any borough, urban district, or parish are 
of opinion that any land acquired by them for allotments or any part thereof 
is not needed for the purpose of allotments, or that some more suitable land 
is available, they may, with the sanction of the county council, sell or let such 
land otherwise than under the provisions of this Act, or exchange the land 
for other land more suitable for allotments, and may pay or receive money for 
equality of exchange. 
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(2) The proceeds of a sale under this Act of land acquired for allotments, Section 32. 

and any money received by the council on any such exchange as aforesaid by 

way of equality of exchange, shall be applied in discharging, either by way of a 

sinking fund or otherwise, the debts and liabilities of the council in respect of 
the land acquired by the council for allotments, or in acquiring, adapting, and 
improving other land for allotments, and any surplus remaining may be 
applied for any purpose for which capital money may be applied, and which 
is approved by the [Minister of Health]; and the interest thereon (if 
any) and any money received from the letting of the land may be applied in 
acquiring other land for allotments, or shall be applied in like manner as 
receipts from allotments under this Act are applicable. 

(3) . . . 

Wide general powers of disposing of superfluous lands which a local authority does 
not require, are contained in L. G. A., 1933, ss. 165, 170, ante, pp. 993, 999. 

By s. 8 of the Allotments Act, 1925, Vol. V., post, the sale, appropriation, use, or disposal 
of land acquired by a local authority for allotments is prohibited without the consent of 
the Minister of Agriculture and Fisheries after consultation with the Minister of Health 
and such consent is not to be given unless the Minister is satisfied that adequate provision 
of allotments exists. Where the consent of the Minister has been obtained the consent of 
the county council under this section is no longer required. 

This section is excluded from application to land acquired by the Minister under the 
Agricultural Land (Utilisation) Act, 1931, for allotments not exceeding one acre for 
unemployed persons (see ibid., s. 13, Vol. V. and 24 Halsbury’s Statutes 59), 

Sub-section (3) of this section was repealed by s. 33 and Sched. III., Land Settlement 
(Facilities) Act, 1919, post, pp. 5230, 5233. 

33 . — (1) The allotment wardens imder the Inclosure Acts, 1845 to 1882, Transfer of 
having the management of any land appropriated under those Acts either Spro^hl*^ 
before or after the passing of this Act for allotments oi field gardens for the 
labouring poor of any place, may, by agreement with the council of the 
borough, urban district, or parish, within whose borough, district, or parish 
that place is wholly or partly situate, transfer the management of that land 
to the council, upon such terms and conditions as may be agreed upon with 
the sanction, as regards the allotment wardens, of the Hoard (a), and 
thereupon the land shall vest in the council. 

(2) Ml trustees within the meaning of the Allotments Extension Act, 1882, 
required or authorised by that or any other Act to let lands in allotments to 
cottagers, labourers, journeymen, or others in any place, may, if they think 
fit, in lieu of letting the land in manner provided by the said Acts, sell or let 
the land to the council of the borough, urban district, or parish in which such 
place is wholly or partly situate, upon such terms as may be agreed upon, with 
the sanction, as regards the trustees, of the Charity Commissioners or the 
Board of Education, as the case may require. 

(3) Where, as respects any rural parish, any Act constitutes any persons 
wardens of allotments, or authorises or requires the appointment or election 
of any wardens, committee, or managers for the purpose of allotments, the 
powers and duties of the wardens, committee, or managers shall, subject to 
the provisions of this Act, be exercised and nerformed by the parish council, 
or, in the case of a parish not having a pariSi council, by persons appointed 
by the parish meeting, and it shall not be necessary to make the said appoint- 
ment or to hold the said election. 

(4) The provisions of this Act relating to allotments shall apply to land 
vested in, or the management whereof has been transferred to, a council under 
this section ox the corresponding provision of any enactment repealed by this 
Act in like manner as if the land had been acquired by the council under the 
general powers of this Part of this Act. 

"NrAxw MiniflfpT* nf Aorrimil+.nrA n.nrl TTiflbAriftS 
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Seetioa 34. 
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Supplemental. 

34. — (1) Where it appears to the council of any borough, urban district, 
or parish that, as regards their borough, district, or parish, land can be 
acquired for afiording common pasture at such price or rent that all expenses 
incurred by the council in acquiring the land and otherwise in relation to the 
land when acquired may reasonably be expected to be recouped out of the 
charges paid in respect thereof, and that the acquisition of such land is desir- 
able in view of the wants and circumstances of the lahotmng (a) population, 
the council may submit to the council of the county in which the borough, 
district, or parish is wholly or partly situate a scheme for providing such 
common pasture, 

(2) The county council, if satisfied of the expediency of such scheme, may 
by order authorise the council which submitted it to carry it into effect, and, 
upon such an order being made, the provisions of this Act relating to allot- 
ments shall, with the necessary modifications, apply in like manner as if 
‘‘allotments” in those provisions included • common pasture, and “rent” 
included a charge for turning out an animal : 

Provided that the rules made under those provisions may ext.end to regulat- 
ing the turning out of animals on the common pasture, to defining the persons 
entitled to turn them out, the number to be turned out, and the conditions 
under which animals may be turned out, and fixing the charges to be made for 
each animal, and otherwise to regulating the common pasture. 

See also s. 42, post, p. 5079. 

(a) This word was repealed by s. 25 and Second and Third Schedules to the Land 
Settlement '(Facilities) Act, 1919^ post, pp. 5232 — 3. 

35- — ^,(1) Any room in a public elementary school in respect of which a 
grant is made out of moneys provided by Parliament may, except while the 
room is being used for educational purposes, be used free of charge for the 
purposes of this P|irt of this Act by the county council, or, with the consent 
of any two managers, for the purpose of holding public meetings to discuss 
any question relating to allotments under this Act, but mj damage done to 
the room and any expense incurred by the persons having control over the 
room on account of its being so used shall be paid by the county council or 
the persons calling fche meeting. 

(2) Nothing in this section ^all give any right to hold a public meeting 
in a schoolroom — 

(a) Unless not less than six days before the meeting a notice of the intention 

to hold the meeting on the day and at the time specified in the notice, 
signed by the persons calling the meeting, being not less than six 
in number, and being persons qualified to make a representation (a) 
to the. council of a borough, urban district, or imrish under this Part 
of this Act, has been given, in the case of a school provided by the 
local education authority to the clerk of that authority., and in any 
other case to one of tjfe managers of the school ; or 

(b) if the use of the schoolroom on the said day and at the said time has 

previously to the receipt of the notice of the meeting been granted 
for some other purpose ; but in that case the clerk or manager, or 
some one on his behalf, shall forthwith, after the receipt of the notice, 
inform in writing one of the persons signing it that the use of the 
school has been so granted for some other purpose, and name some 
other day on which the schookoom can be used for the meeting. 

(3) If the persons calling the meeting fail to obtain the use of the school- 
room under this section, they may appeal to the small holdings and allot- 
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raents committee under this Act (6), and the comnaittee shall forthwith decide Section 35. 
the appeal, and make such order respectinff the use of the room as seems iust. 

W . . . (c). 

(а) l.e., q[iialified to make a representation under s. 23 (2), ante, p. 5067. 

(б) As to this committee, see s. 50, post, p. 5083. 

(c) Bepealed by the L. G. A., 1933, s. 307, Sched. XI., Pt. IV., ante, pp. 1194, 1288. 

3j5. The powers as to allotments conferred on borough, urban district, and Application to 
parish councils by this Act may in London be exercised by the London County 
Council, and the provisions of this Act as to allotments shall apply accordingly, 
except that, subject to the provisions of this Act, the expenses shall be defrayed 
and money borrowed under and in accordance with the provisions of the 
Local Government Act, 1888. 

37* Such of the provisions of this Part of this Act as require the sanction Application to 
of, submission to, or order of, a county council shall not apply in the case of a borougiis. 
county borough. 


PAKT in. 

General. 

Acquisition op Land. 

See the power of appropriation of land given by s. 22 of the Land Settlement (Eaciliticn) 

Act, 1919, post, p. 5225. And see the restriction as to appropriation of, or acquisition of, 
commons and open spaces contained in s. 28 of the same Act, post, p. 5229 ; the embargo 
placed by the same section upon the acquisition of land which forms part of the trust 
property to which the National Trust Act, 1907, applies. And see, also, the power of entry 
on unoccupied land given by s. 10 of the Allotments Act, 1922, Vol. V., post. See, further, 
the time limit for serving notice to treat imposed by s. 12 of the last-mentioned Act, Vol. V., 
post. Power to acquire land in anticipation of requirements is given by the Allotments 
Act, 1925, s. 5, Vol. V., post. See also ibid., s. 8, as to the restrictions imposed on disposing 
of land acquired for allotments. Under s. 57 (2) of tho Settled Land Act, 1925 (17 Hals- 
bury’s Statutes 894), a tenant for life may make a grant in fee simple or a lease for any 
term of years absolute of any part of the settled land for a nominal price or rent or for 
less than the beat price for rent that can reasonably be obtained or gratuitously for the 
purposes of the Small Holdings and Allotments Acts. The area which can he so granted 
or leased in any parish must not exceed 2 acres in an urban district or 10 acres in a rural 
district. 

38. Fox the purpose of tbe purchase of land by agreement under this Act ptxrchase of 
by a council, the Lands Clauses Acts (a) shall be incorporated with this Act,' 
except the provisions of those Acts with respect to the purchase and taking of 

land otherwise than by agreement (6) and section one hundred and seventy- 
eight (c) of the Public Health Act, 1875, shall apply as if the council were 
referred to therein. 

(a) l.e. Lands Clauses Consolidation Act, 1845 ; Lands Clauses Consolidation Acts 
Amendment Act, 1860 ; Lands Clauses (Umpire) Act, 1'883 ; Land Clauses (Taxation of 
Costs) Act, 1895. All these Acts are set out ante, ,pp, 4104, 4252, 4664, 4938. 

(b) Excluding s. 82 of the 1845 Act, anle, p. 4134, as to the costs of conveyances (s. 17 (1) 
of the Small Holdings and Allotments Act, 1926, Vol. V., post), 

(c) 8. 178 of tho P. H. A., 1875 (13 Ealsbury’s Statutes 702), was repealed by the 
L. G. A., 1933, s. 307, Sched. XI., Pt, I., ante, pp. 1194, 1273, and this reference must 
now bo read as one to ibid., s. 178, ante, p. 1001. Since neither s. 307 nor Sohod. XI. are 
in Part VII. of the Act of 1933, semble that ibid., s. 179 (ff) and Sched. VH., ante, pp. 1005 . 

1006, 1264, do not operate to save s. 178 of the Act of 1875 for purposes of this Act. 

39. — (1) Where a council proposes to purchase land compulsorily under this Procedure for 
Act, the council may, subject to the provisions of Part I. of the First Schedule acqSSifof 
to this Act (a), submit to the Board (S) an order putting in force as respects the 

land specified in the order the provisions the Lands Clauses Acts (o) with 
respect to the purchase and taking of land otherwise than by agreement. 
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Seetion 39. (2) Where a council propose to hire land compulsorily, the council may sub- 

mib to the Board (b) an order for the compulsory hiring of the land specified 
in the order for a period not less than fourteen nor more than thirty-five years, 
and the provisions of Part I. of the First Schedule to this Act shall apply to 
the order in like manner as it applies to an order for compulsory purchase, 
with the substitution of “ hiring ’’ for purchase ” and with the modifications 
set out in Part 11. of that Schedule (d). 

(3) An order under this section shall be of no force unless and until it is 
confirmed by the Board (h), and the Board may, subject to the provisions of 
the First Schedule to this Act, confirm the order either without modification or 
subject to such modifications as they think fit, and an order when so confirmed 
shall become final and have effect as if enacted in this Act (e) ; and the con- 
firmation by the Board shall be conclusive (/) evidence that the require- 
ments of this Act have been complied with, and that the order has been duly 
made and is within the powers of this Act. 

(4) An order under this section may provide for the continuance of any 
existing easement or the creation of any new easement over the land autho- 
rised to be acquired, and every such order shall, if so required by the owner of 
the land to be acquired, provide for the creation of such new easements as are 
reasonably necessary to secure the continued use and enjoyment by such 
owner and his tenants of all means of access, drainage, water supply, and other 
similar conveniences theretofore used or enjoyed by them over the land to be 
acquired : Provided that, notwithstanding anything contained in this sub- 
section, no new easement created by or in pursuance of the order over land 
hired by a council shall continue beyond the determination of such hiring. 

(5) In determining the amount of any disputed compensation (g) under 
any such order, no additional allowance shall be made on account of the 
purchase or hiring being compulsory. 

(6) Where land authorised to be compulsorily hired by an order under this 
section is subject to a mortgage, any lease made in pursuance of the order by 
the mortgagor or mortgagee in possession shall have the like effect (7i) as if it 
were a lease authorised by section eighteen of the Conveyancing and Law of 
Property Act, 1881 (j), 

(7) Where the council proposing to acquire land compulsorily is a parish 
coimcil, the council shall, instead of themselves making and submitting to the 
Board (6) the order, represent the case to the county council, and thereupon 
the county council may, on behalf of the parish council, exercise the powers in 
relation to compulsory purchase or hiring conferred on councils by this Act, 
and the order shall be carried into effect by the county council, but the land 
shall be assured or demised to the parish council, and all expenses incurred 
by the county council shall be paid by the parish council {k) : 

Provided that, if the parish council are aggrieved by the refusal of the county 
council to proceed under this section, the parish council may petition the 
Board (6), and thereupon the Board, after such inquiry as they may think fit, 
may make such an order as the county council might have made, and this 
sub-section shall apply as if the order had been made by the county council. 

(8) If, after the determination of the amount of the compensation (including 
in the case of land hired compulsorily the rent) to be paid to any person in 
respect of his interest in the land proposed to be compulsorily acquired, it 
appears to the council that the land cannot be let for small holdings or allot- 
ments, as the case may be, at such a rent as will secure the council from loss, 
the council may at any time within six weeks after the determination of the 
amount by notice in writing withdraw any notice to treat served on that 
person or on any other person interested in the land, and in such case any 
person on whom such a notice of withdrawal has been served shall be entitled 
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to obtain from the council compensation for any loss or expenses which he Section 89. 

may have sustained or incurred by reason or in consequence of the notice to 

treat and of the notice of withdrawal, and the amount of such compensation 
shall, in default of agreement, be determined by arbitration ( 1 ) : 

See the Small Holdings and Allotments Compulsory Purchase, and Compulsory Hiring, 

Regulations, 1936, ante, pp. 3154, 3157. By s. 2 (1) of the Act of 1919 a power of entry 
on land is given at any time after a notice to treat has been served on giving not less than 
fourteen days’ notice to each owner, lessee and occupier of the land, and, see s. 2 (2), (3) 
of the same Act for a power to enter in possession upon notice given where a council have 
agreed to pimchase land subject to the interest of the person in possession thereof. By 
sub-section (4) of the same section the above provisions are, with such necessary adapta- 
tions as may be prescribed, applied in the case of an order authorising the compulsory 
hiring of land, or of an agreement to hire land. See the section at post, p. 5220. 

The Pirst Schedule to this Act, post, p. 5088, is amended by s. 17 of the Small Holdings 
and Allotments Act, 1926, Vol. V. and 1 Halsbury’s Statutes 331. Subject to the pro- 
visions of that section, the Acquisition of Land (Assessment of Compensation) Act, 1919, 
post, p. 5213, will apply to the assessment of compensation for land compulsorily purchased 
under this Act in place of the provisions in the Lands Clauses Acts. 

The proviso to sub-s. (8) of this section was repealed by s. 22 and Sched. II. of the 1926 
Act, Vol. V. and 1 Halsbury’s Statutes 333, 335. 

(a) See this Schedule at p. 5088, post, and the amendments thereto in s. 17 of the 1926 
Act, Vol. V., post. 

(b) Here and elsewhere in the Act for “ Board ” read “ Minister of Agriculture and 
Fisheries.” 

(c) See as to these Acts, note (a) to s. 38, ante, p. 5075. 

(d) The amount of rent or compensation payable in respect of a compulsory hiring will 
be assessed under the Acquisition of Land (Assessment of Compensation) Act, 1919 (a. 7 (2), 
ibid., post, p. 5218). 

(e) As to the meaning of this expression, see Patent Agents Institute v. Lockwood, [1894] 

A. C. 347 ; 42 Digest 613, 139, and the comments thereon, in Waterford Corporation v. 

Murphy, [1920] 2 I. R. 165. See also JK. v. Mectricity Commissioners, [1924] 1 K. B. 171, 
at p. 212; 88 J. P, 13, at p. 19 ; Digest Supp., per YouNOSHt, L.J . ; and P. v. Minister 
of Health, Ex parte Yaffe, ante, p. 1779. 

(/) See Werdock {Baroness) v. River Dee Go. (1888), 38 Ch. D. 534 ; 30 Digest 294, 210; 

Ex parte Ringer (1909), 73 J. P. 436 ; 42 Digest 2, 1 ; R. v. L. Q. B. (1910), 44 I. L. T. 

176 ; R. V. L. G. B. (1911), 45 I. L. T. 65. 

{g) This provision is now superfluous in view of s. 2 (1) of tho Acquisition of Land (etc.) 

Act, 1919, post, p. 5214, which applies to both purchases and hirings under this Act. As 
to compensation where minerals come in question, see Carlisle {Earl of) v. Northumberland 
a. G. (1911), 75 J. P. 639 ,* 42 Digest 2, 6. 

{h) A lease by a mortgagor in possession will bind the mortgagee, and one by a mortgagee 
in possession will bind the mortgagor after redemption. 

( j) See now s. 90, Law of Property Act, 1925, Vol. V., post, 

{k) A power to sell and acquire land for annuity was given by s. 9 of the Land Settle- 
ment (Facilities) Act, 1919, post, p. 5222. By s. 17 of the same Act county councils are 
empowered to acquire land for letting to parish councils for allotments. See also s. 15 of 
tho Allotments Act, 1922, Vol. V., post, for the power thereby given to county councils 
to let land for allotments. 

(Z) The powers conferred by this sub-section cannot be exercised when a council have 
entered on land under the power conferred by s, 2 (1) of the Land Settlement (Facilities) 

Act, 1919, post, p. 5214. See the proviso to the last-mentioned sub-section.^ The 
Acquisition of Land, etc.. Act, 1919, does not apply to the detenrmation of a dispute 
as ta the amount of compensation payable under the provision in this sub-section. 

40.— (1) Any person having power to lease land fox agricultural purposes 
for a limited term, whether subject to any consent or conditions or not, may, owners to sell 
subject to the like consent and conditions (if any), lease land to a council for for^gmlai 
the purposes of small holdings or allotments for a term not exceedicig thirty- 
five years, either with or without such right of renewal as is conferred by this 
Act in the case of land hired compulsorily for those purposes. 

(2) The like powers of leasing may be exercised, in the case of land belong- 
ing to the Crown, by the Commissioners of [Crown Lands] (a), with the 
consent of the Treasury, in the case of land forming part of the possessions 
of the Duchy of Lancaster, by the Chancellor and Council of the Duchy ^f 
Lancaster by deed under the seal of the Duchy in the name of His Majesty 

P.H. — ^VOL. IV. 3 R 
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his heirs and successors, and, in the case of land forming part of the posses- 
sions of the Duch 7 Cornwall, by the Duke of Cornwall or other the persons 
for the time being having power to dispose of land belonging to that Duchy. 

(3) The like powers of leasing may be exercised in the case of glebe land (b) 
or other land belonging to an ecclesiastical benefice by the incumbent thereof 
with the consent of the Ecclesiastical Commissioners alone upon such terms 
and conditions and in such manner as the Ecclesiastical Commissioners may 
approve. 

(4) WheTe a jperson having the powers of a tenant for life within the meaning 
of the Settled Land Acts, 1882 to 1890, sells, exchanges, or leases any settled 
land to Ou county council for the purposes of small holdings, the sale, exchange, 
or lease may he made aJt such a price, or for such consideration, or at such rent, 
as, having regard to the said purposes and to all the circumstances of the case, 
is the best that can be reasonaUy obtained, 

(5) A person having the powers of a tenant for life within the meaning of 
the Settled Land Acts, 1882 to 1890, may grant the settled land, or a pari thereof, 
to a county council for the purposes of small holdings in perpetuity, at a fee farm 
or other rent secured by condition of re-entry, or otherwise as may be agreed 
upon (c), 

(a) Words in brackets substituted for “ Woods ” in consequence of Forestry (Title of 
Commissioners of Woods) Order, 1924, See Crown Lands Act, 1927, s. 1 (4) (3 Halsbury’s 
Statutes 330), 

(b) See further as to the acquisition of glebe land, the Glebe Lands Act, 1888, ante,, 
p. 4704 ; see also s. 48, ^ost, p. 5081. 

(<j) These two sub-seotions were repealed by the Settled Land Act, 1925, and were 
re-enaotod in s. 57 of that Act (17 Halsbury’s Statutes 893). 

41. — (1) No land shall be authorised by an order under this Act to be 
acquired compulsorily which at the date of the order forms part of any park, 
garden, or pleasure ground, or forms part of the home farm attached to and 
usually occupied with a mansion house, or is otherwise required for the amenity 
or convenience of any dwelling-house, ox which is woodland not wholly 
surrounded by or adjacent to land acquired by a council under this Act, or 
which at that date is the property of any local authority or has been acquired 
by any corporation or company for the purposes of a railway, dock, canal, 
water, or other public undertalang, or is the site of an ancient monument or 
other object of archaeological interest. 

(2) A council in making, and the [Minister] in confirming, an order for the 
compulsory acquisition of land shall have regard to the extent of land held 
or occupied in the locality by any owner or tenant and to the convenience 
of other property belonging to or occupied by the same owner or tenant, and 
shall, so far m practicable, avoid taking an undue or inconvenient quantity 
of land from any one owner or tenant, and for that purpose, where part only 
of a holding is taken, shall take into consideration the size and character of 
the existing agricultural buildings not proposed to be taken which were used 
in connection with the holding, and the quantity and nature of the land 
available for occupation therewith, and shall also, so far as practicable, avoid 
displacing an^y considerable number of agricultural labourers or others 
employed on or about the laud, 

(3) No holiir^ or less in eodent, nor any part qf any such holding, 

shall be authorised by an order under this Act to be acquired compulsorily for 
the purposes of small holdings or allotments. 

Land containing minerala is not excepted, but the owner is protected by s. 46 (I), post, 
p. 6080, and the incorporation in compulsory orders of ss. 77 — 86 of the Railway Clauses 
Act, 1845, ante, pp. 4156-4159 (see Schedule I., p 08 t, p. 5088). 

By s. 16 of the Land Settlement (Facilities) Act, 1919, post, p. 5224, it is provided that 
an order under the Act in the text may notwithstanding anything in the section in the text 
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authorise the compulsory acquisition (a) of any land which at the date of the order-forms Note tO 
part of any park or of any home farm attached to and usually occupied with a mansion Section 41# 

house, if the land is not required for the amenity or convenience of the mansion house ; 

or (6) of a holding of fifty acres or less in extent or any part of such a holding, but where 
it is proposed to acquire any land forming part of a park or any such home farm, or, except 
where required for purposes of allotments, a holding of fifty acres or less in extent or of an 
annual value not exceeding fifty pounds for the purposes of income tax, or any part of such 
a holding, the order authorising the acquisition of the land is not to be valid unless con- 
firmed or made by the Minister of Agriculture and Fisheries, and it is further provided that 
a holding as above described shall not be compulsorily acquired where it is shown that 
the holding is the principal means of livelihood of the occupier thereof, except where the 
occupier is a tenant and consents to the acquisition. By s. 33 and Schedule III. of the 
same Act, posi, p, 5236, sub-section (3) in the text is repealed. Reference should also be 
made to the modification made by s. 8 of the Allotments Act, 1922, Vol. V., post, with 
reference to the acquisition of land of corporations or companies held for the purposes of • 
railways or other public undertakings. See also the restraint on compulsory luring of 
pasture land imposed by s. 8 (4) of the Act of 1922, Vol. V., post, 

42# — (1) The powers of a council to acquire land for small holdings or allot- 
ments shall, subject to the restrictions by this Act imposed, include power attached to 
to acquire land for the purpose of oMaching to small holdings or allotments 
provided by the council [letting to tenants of small holdings and allotments] [a) 
rights of grazing and other similar rights over the land so acquired, and to 
acquire for that purpose stints (6) and other alienable common rights of 
grazing. 

(2) Any rights created or acquired by the council under this section shall 
be attached to the [let to tenants of] (a) small holdings or allotments in such 
manner and subject to such regulations as the council think expedient. 

(3) Where any right of grazing, sheepwalk, or othe'r similar right is attached 
to land acquired by a county council for the purposes of small holdings, the 
council may attach any share of the right to any small holding in such manner 
and subject to such regulations as they think expedient. 

{a) The words in brackets were substituted for the words italicised by s. 25 and Second 
Schedule to the Land Settlement (Facilities) Act, 1919, post, p. 5226. 

(6) Stints or cattlegaits are rights of pasture for a stinted or limited number of beasts 
in a common close. See Fitzherbert’s Extenta Manerii, 12, 13 ; Elton on Commons, 
ed. 1868, pp. 34, 35. 

43. Where a labourer, who has been regularly employed on any land Compensation 
acquired by a county council for small holdings, proves to the satisfaction employment 
of the county council that the efiect of the acquisition was to deprive him of labourers, 
his employment, and that there was no employment of an equally beneficial 
character available to him in the same locality, the county council 

[shall] [a) pay to him such compensation as they think just for his loss of 
employment or for his expenses in moving to another locality, and any sum so 
paid shall be treated as part of the expenses of the acquisition of the land (6). 

(а) “ Sball ’’ was substituted for “ may ” by s. 26 and Sohed. II. of the Land Settlement 
(Facilities) Act, 1919, post, p. 6226. 

(б) No compensation is payable under this section to any person for whom a small 
holding is provided under the Agricultural Land (Utilisation) Act, 1931, Ft. II. (see ibid,, 
s. 21, Vol. V. and 24 Halsbury’s Statutes 64). 

Peovisions affecting Land acquired. 

44. '~-(l) Where a council has hired land compulsorily for small holdmgs Power of 

or allotments, the council may, by giving to the landlord not more than two renTw^teSanoy 
years nor less than one year before the expiration of the tenancy notice in 
writing (a), renew the tenancy for such term, not being less than fourteen nor hired, 
more than thirty-five years, as may be specified in the notice, and at such 
rent as, in default of agreement, may be determined by valuation by a valuer 
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appointed by the Board (6), but otherwise on the same terms and conditions as 
the original lease, and so from time to time : 

Provided that, if on any such notice being given, the landlord proves to the 
satisfaction of the Board that any land included in the tenancy is required for 
the amenity or convenience of any dwelling house, then such land shall be 
excluded from the renewed tenancy. 

(2) In assessing the rent to be paid under this section the valuer (6) shall 
not take into account any increase in the value of the holding — 

(а) due to improvements in respect of which the council would have been 

entitled to compensation (c), if instead of renewing the tenancy the 
council had quitted the land on the determination of the tenancy ; or 

(б) due to any use to which the land might otherwise be put during the 

renewed term, being a use in respect of which the landlord is entitled 
to resume possession of the land under this Act (d) ; or 

(c) due to the establishment by the council of other small holdings or 
allotments in the neighbourhood, 

or any depreciation in the value of the land in respect of which the landlord 
would have been entitled to compensation if the council had so quitted the 
land as aforesaid. 

(а) This notice may be withdrawn at any time not less than 3 months before the termina- 
tion of the tenancy if the rent assessed is such as will cause loss to the council, but com- 
pensation will be payable which must be assessed under s. 39 (8), antey p. 5076 (Small 
Holdings and Allotments Act, 1926, s. 18 (1), Vol. V. and 1 Halsbury’s Statutes 332). 

(б) This rent will be determined by an official arbitrator under the Acquisition of Land, 
etc., Act, 1919 (see s. 7 (2), ibid., post, p. 6218). 

(c) See s. 47 (2), post, p. 6081, and notes thereto. 

(d) See s. 46 (1), infra, and notes thereto. 

45. A county council may sell or let to a borough, urban district, or parish 
council for the purposes of allotments any land acquired by them for small 
holdings, and a borough, urban district, or parish council may sell or let to the 
county council for the purpose of small holdings any land acquired by them 
for allotments, and the provisions of the Lands Clauses Acts with respect to 
the sale of superfluous land shall not apply on any such sale. • 

The provisions referred to in this section are ss. 127 — 136 of the Lands Clauses Consolida- 
tion Act, 1845 (14 Halsbury’s Statutes 77, 78), and ante, pp. 4151, 4162. 

46. — (1) Where land has been hired by a council compulsorily for small 
holdings or allotments, and the land or any part thereof at any time during 
the tenancy thereof by the council is shown to the satisfaction of the Board 
to be required by the landlord to be used for building, mining, or other 
industrial purposes, or for roads necessary therefor, it shall bo lawful for the 
landlord to resume possession of the land or part thereof upon giving to the 
council twelve months’ previous notice in writing of his intention so to do 
[or such shorter notice as may be required by the order for the compulsory 
hiring of the land] (a) ; and, if a part only of the land is resumed, the rent 
payable by the council shall as from the date of resumption be reduced by such 
sum as in defaidt of agreement may be determined by valuation by a valuer 
appointed by the Board (6). 

A notice under this section is not valid unless before it is given the Minister is satisfied 
that the land is required for the purpose stated. H the Minister is not satisfied no further 
application may be made to him in respect of the same land for the same purpose within 
two years after the previous application (Small Holdings and Allotments Act, 1926, s. 18 (2), 
Vol. V. and 1 Halsbury’s Statutes 332). 

See also s. 11 of the 1922 Act, Vol. Y., post, as to the determination of questions arising 
on the resumption of land. 

Sub-section (2) of this section was repealed by s. 22 and Sohed. II. of the Act of 1926, 
Vol. V. and 1 Halsbury’s Statutes 333, 336. 



5081 


8 Edw. 7, c. 36. 

(а) The words in brackets were added by s. 25 and Second Schedule to the Land Settle- Note to 

ment (Facilities) Act, 1919, post, p. 5226. Section 46. 

(б) The rent payable will be determined by an official arbitrator under the Acquisition of 

Land, etc., Act, 1919 (s. 7 (2), ibid., post, p. 5218). 


47. — (1) Where a council has let a small holding or allotment to any tenant, compensation 
the tenant^ shall as against the council have the same rights with respect to 
compensation for the improvements mentioned in Part I. of the Second 
Schedule to this Act as he would have had if the holding had been a holding 

to which section forty-two of the Agricultural Holdings Act, 1908, applied : 

Provided that the tenant shall not be entitled to compensation in respect 
of any such improvement if executed contrary to an express prohibition in 
writing by the council affecting either the whole or any part of the holding 
or allotment ; but, if the tenant feels aggrieved by any such prohibition, he 
may appeal to the Board {a), who may confirm, vary, or annul the prohibition, 
and the decision of the Board shall be final. 

(2) Where land has been hired by a council for small holdings or allotments, 
the council shall {subject in the case of lanA hired by agreement to any agree- 
ment to the contrary) [subject to any provision to the contrary in the agreement 
or order for hiring] (6) be entitled at the determination of the tenancy on 
quitting the land to compensation under the Agricultural Holdings Act, 1908, 
for any improvement mentioned in Part I. of the Second Schedule to this Act, 
and for any improvement mentioned in Part II. of that Schedule which was 
necessary or proper to adapt the land for small holdings or allotments, as if 
the land were a holding to which section forty-two of the Agricultural 
Holdings Act, 1908, applied, and the improvements mentioned in Part II. 
of the said Schedule were improvements mentioned in Part HI. of the First 
Schedule to the Agricultural Holdings Act, 1908 : 

Provided that, in the case of land hired compulsorily, the amount of the 
compensation payable to the council for those improvements shaU be such 
sum as fairly represents the increase (if any) in the value to the landlord and 
his successors in title of the holding due to those improvements. 

(3) The tenant of an allotment to which Part II. of this Act applies may, if 
he so elects, claim compensation for improvements under the Allotments and 
Cottage G-ardens Compensation for Crops Act, 1887 (c), instead of imder 
the Agricultural Holdings Act, 1908, as amended by this section, notwith- 
standing that the allotment exceeds two acres in extent. 

(4) A tenant of any small holding or allotment may, before the expiration 
of his tenancy, remove any fruit and other trees and bushes (d) planted or 
acquired by him for which he has no claim for compensation, and may remove 
any toolhouse, shed, greenhouse, fowl-house, or pigsty built or acquired by 
him for which he has no claim for compensation. 

The Agricultural Holdings Act, 1908, has been repealed, but s. 42 of that Act as amended 
by the Agricultural Holdmgs Act, 1913, is now re-enacted in s. 48 of the Agricultural 
Holdings Act, 1923 (1 Halsbury’s Statutes 109). See also In re Kedwdl Flint <Ss Co., 

[1911] 1 K. B. 797 ; 2 Digest 43, 236, and the provisions as to compensation for improve- 
ments in the Allotments Act, 1922, Vol. V. and 1 Halsbury’s Statutes 303. 

(а) Now the Minister of Agriculture and Fisheries. 

(б) The words in brackets were substituted for the words italicised by s. 26 and Second 
Schedule to the Land Settlement (Facilities) Act, 1919, post, p. 5226. 

(c) This Act was repealed by the Allotments Act, 1922, to which reference must be made 
for the substituted provisions. 

(d) See now the provisions of the Allotments Act, 1922. 

48. In the case of glebe land or other land belonging to an ecclesiastical ProvisionB as to 
benefice hired by a council for the purposes of small holdings or allotments — 

(1) The provisions of the Ecclesiastical Dilapidations Act, 1871, shall not 
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during the continuance of the tenancy be applicable to the buildings 
upon the land : 

(2) At the determination of the tenancy, on the council quitting the land, 
or at any time within twelve months thereafter, the incumbent of the 
benefice to which the land belongs may apply to the Ecclesiastical 
Commissioners for their consent to the removal of any buildings 
which have been erected on the land for the purpose of adapting the 
land for small holdings or allotments, and, on proof to the satisfaction 
of the Commissioners that any such buildings are useless, and that 
it is to the interest of the benefice that they should be removed, the 
incumbent may, with the consent of the Commissioners, and subject 
to such directions as they may give, pull down any such buildings 
and dispose of the materials thereof, and any proceeds shall be paid 
to the Commissioners to be by them applied to the improvement of the 
benefice in such manner as the Commissioners may direct* 


Co-operative Societies, &c. 

49* — (1) A county [or borough or urban district] (a) council may promote 
the formation or extension of, and may, subject to the provisions of this section, 
assist, societies on a co-operative basis, having for their object, or one of their 
objects, the provision or the profitable working of small holdings or allotments, 
whether in relation to the purchase of requisites, the sale of produce, credit 
banking, or insurance, or otherwise, and may employ as their agents for the 
purpose any such society as is mentioned in sub-section (4) of this section. 

(2) The county [or borough or urban district] (a) council, with the consent 
of, and subject to regulations made by, the Local Government Board (&), 
mayfor the purpose of assisting a society make grants or advances to the society, 
or guarantee advances made to the society, upon such terms and conditions 
as to rate of interest and repayment or otherwise, and on such security, as the 
council think fit. [The council may also let to the society accommodation 
for the storage or sale of goods] (c). 

(3) Where the Board (d) themselves provide small holdings under the fro- 
visions of this Act (e), they may, with respect to any such society carrying on 
business or intending to carry on business in the neighbourhood of those small 
holdings, exercise the powers of a county council under this section, and the 
provisions of this section shall apply accordingly, except that references to the 
Treasury shall be substituted for references to the Local Government Board, 
and that the expenses and receipts of the Board under this section shall be paid 
out of and into the Small Holdings Accoumt. 

(4) The Board (d) with the consent of the Treasury may out of the Small 
Holdings Account make grants, upon such terms as the Board may determine, 
to any society, having as its object or one of its objects the promotion of co- 
operation in connection with the cultivation of small holdings or allotments. 

As to selling or leasing land to co-operative societies, see s. 3 of the Small Holdings and 
Allotments Act, 1926, Vol. V. and 1 Halsbury’s Statutes 324. See also s. 2 of the Allot- 
ments Act, 1925, Vol, V., joost, which empowers the Public Works Loan Commissioners to 
lend money to allotment societies. 

(a) The words in brackets were added by s. 25 and Second Schedule to the Land Settle- 
ment (Facilities) Act, 1919, post, p. 5226. 

(b) For “ L. C. B.” now read “ Minister of Health.” 

(c) The words in brackets were added by s. 21 and Sched. 1. of the Small Holdings and 
Allotments Act, 1926, Vol. V. and 1 Halsbury’s Statutes 333, 334. 

{d) Now the Minister of Agriculture and Fisheries. 

(e) These words were repealed by s. 26 and Second and Third Schedules to the Lajid 
Settlement (Facilities) Act, 1919, post, p, 5226, 
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Small Holdings and Allotments Committees. 

See s. 14 of the Allotments Act, 1922, Vol. V., post, as amended by s. 12 of the Allotments 
Act, 1925, Vol. V ,,podtf as to the establishment of allotment committees of urban authorities. 

50. — (1) Every county council [other than the London County Council] 
shall establish a small holdings and allotments committee, consisting either 
wholly or partly of members of the council, hut the members of the council 
shall be a majority, and all matters relating to the exercise and performance 
by the council of their powers and duties under this Act (except the power 
of raising a rate or borrowing money) shall stand referred to the small holdings 
and allotments committee, and the council before exercising any such powers 
shall, unless in their opinion the matter is urgent, receive and consider the 
report of the small holdings and allotments committee with respect to the 
matter in question, and the council may also delegate to the small holdings 
and allotments committee, with or without restrictions or conditions, as they 
think fit, any of their powers under this Act except the power of raising a rate 
or borrowing money. 

(2) The small holdings and allotments committee may delegate any of 
their powers to sub-committees, consisting either wholly or partly of members 
of the committee, and in appointing any sub-committee to which is committed 
the powers of management of small holdings shall have regard to the advis- 
ability of including amongst the members of the sub-committee members of 
the councils of the boroughs, urban districts, or parishes in which the holdings 
are situate, or for which they are provided, and other persons acquainted with 
the needs and circumstances of the area for which the sub-com m ittee act. 

(3) Where any receipts or payments of money under this Act are entrusted 
by the county council to the small holdings and allotments committee, or any 
sub-committee thereof, the accounts of those receipts and payments shall be 
accounts of the county council, and made up and audited accordingly. 

(4) This section, so far as relates to small holdings, shall apply to the 
council of a county borough in like manner as it applies to a county council, 
but, so far as it relates to allotments and sub-committees, shall not apply to 
the council of a county borough, without prejudice however to the power of 
such a council to appoint their small holdings committee, if duly qualified, to 
be allotment managers in pursuance of Part II. of this Act. 

Words in square brackets added by s, 21 and Sched.I. oftheSnaall Holdings and Allotments 
Act, 1926, Vol. V. and 1 Halsbury’s Statutes 333, 334. 

Tho committee to be appointed under this section is to be a sub-committee of the 
Agricultural Committee of the Council (Ministry of Agriculture and I’isheries Act, 1919, 
ss. 7 and 8, 3 Halsbury’s Statutes 453, 454.) 

Expenses and Boerowing. 

51. — (1) For the purposes of this Act “ The Small Holdings Account,’' 
opened at the Bank of England under the Small Holdings and Allotments 
Act, 1907, shall be continued. 

(2) There shall be paid to this account — 

(а) such money as may from time to time be provided by Parliament 

towards defraying the costs and expenses of the Board directed by 
this Act to be paid out of the Small Holdings Account ; and 

(б) all sums received by the Board and directed by this Act to be paid 

into the Small Holdings Accotmt. 

(3) The costs and expenses of the Board directed by this Act to be paid out 
of the Small Holdings Account shall be paid by the Board out of the money 
standing to that account, 
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(4) At tKe end of every financial year, accounts of the receipts and expendi- 
ture of the Small Holdings Account shall be made up in such form and with 
such particulars as may be directed by the Treasury, and shall be audited by 
the Comptroller and Auditor-General as public accounts in accordance with 
such regulations as the Treasury may make, and shall be laid before Parlia- 
ment, together with his report thereon. 

(5) Payments out of, and into, the Small Holdings Account, and all other 
matters relating to the account, and to the money standing to the credit of 
the account, shall be paid and regulated in such manner as the Treasury 
direct. 

For “ Board, ” now read “ Minister of Agriculture and Fisheries.” Also note that the 
Small Holdings Account has now been re-named “Small Holdings and Allotments Account ” 
(see Agricultural Land (Utilisation) Act, 1931, s. 17 (2 ) ; 24 Halsbury’s Statutes 62). 

52. — (1) A county council may borrow money for the purposes of the 
provisions of this Act relating to small holdings and for the purpose of making 
grants or advances to co-operative societies . . . (a). 

(2) The Public Works Loans Commissioners may, in manner provided by 
the Public Works Loans Act, 1875 (5), lend any money which may be borrowed 
by a county council for such purposes as aforesaid : 

Provided that — 

(a) the loan shall be made at the minimum rate allowed for the time being 

for loans out of the local loans fund ; and 

(b) if the Local Government Board (c) make a recommendation to that 

effect, the period for which the loan is made by the Public Works 
Loans Commissioners may exceed the period allowed under the Public 
Works Loans Act, 1875, and the Acts amending that Act, but the 
period shall not exceed the period recommended by the Local Govern- 
ment Board, nor, where the purpose of the loan is the purchase of 
land, eighty years, or in any other case fifty years ; and 

(c) as between loans for different periods, the longer duration of the loan 

shall not be taken as a reason for fixing a higher rate of interest. 

(3) Any capital money received by a county council in payment or dis- 
charge of purchase money for land sold by them, or in repayment of an advance 
made by them, shall, subject to the provisions of this Act, be applied, with 
the sanction of the Local Government Board (c), either in repayment of 
debt or for any other purpose for which capital money may be applied. 

(4) . . . (d). 

The power to provide small holdings is now contained in Part I. of the Small Holdings 
and Allotments Act, 1926, Vol. V. and 1 Halsbury’s Statutes 323. As to advances to 
co-operative societies, see s. 49, ante, p. 5082. The purposes for which a county council 
may borrow under this section include the making of advances for the equipment of small 
holdings under s. 14 of the 1926 Act, Vol. V. and 1 Halsbury’s Statutes 330. 

Although county councils may by agreement delegate their functions in respect of small 
holdings to district councils under s. 9 of the 1926 Act, Vol. V. and 1 Halsbury’s Statutes 
328, no power is given by that section to district councils to borrow money for the exercise 
of the delegated powers. 

(a) The residue of the sub-section was repealed by the L. G. A., 1933, s. 307, Sched. XI.. 
Pt, IV., ante, pp. 1194, 1288. 

(6) See this Act, ante, p. 4644. The provisions of sub-section (2) in the text were by 
8. 18 of the Allotments Act, 1922, Vol. V., post, extended to borrowings by the councils 
of boroughs, urban districts and parishes for the purpose of providing allotments. 

(c) Now the Minister of Health. 

(d) This sub-section was repealed by the L. G. A., 1933 (see ante, pp. 1194, 1288). 

53. -(l) . . . (a). 

(2) All espenses incurred by the county council in executing the said 
provisions in any district or parish on default of a district or parish council, 
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or incurred by the county council in or incidentally to a local inquiry under Section 53. 

those provisions, shall be paid in the first instance out of the county fund as 

erpenses for general county purposes, and, unless defrayed out of moneys 
received by the council in respect of any land acquired under those provisions 
otherwise than by sale or exchange, or out of money borrowed as before in this 
Act mentioned, shall, when the powers and duties of the district or parish 
council under those provisions are transferred to the county council in pursu- 
ance of this Act, be repaid to the county council as a debt by the district or 
parish council. 

(4) The council of a borough, urban district, or parish may borrow for the 
purposes of acquiring, improving, and adapting land for allotments [and the 
council of a borough or urban district may borrow for the purpose of grants or 
advances to a co-operative society] . . . (5). 

(5) Sections two hundred and forty-two and two hundred and forty-three 

of the Public Health Act, 1875 (c), relating to loans by the Public Works 
Loan Commissioners to a local authority, shall apply to a loan to a borough 
or urban district council under this section, and, with the necessary adapta- 
tions, to a loan to a parish council under the Local Government Act, 1894, 
or to a county council lending money to a parish council under that Act, 
where the purpose for which the loan is required by the parish council is the 
acquisition, improvement, or adaptation of land under Part II. of this Act, 
in like manner as if those sections were herein re-enacted and in terms made 
applicable thereto. « 

{a) This paragraph was repealed by the L. G. A., 1933 (see ante, pp. 1194, 1288). 

(i) The words in square brackets were added by s. 26 and Second Schedule to the Land 
Settlement (Paoilities) Act, 1919, post, pp. 5226, 5233. As to such grants and advances, 
see s. 49, ante, p. 508k 

Two paragraphs formerly inserted in this section were repealed by the L. G. A., 1933 
(see ante, pp. 1194, 1288). 

(c) See these sections, ante, pp. 4479 — 80. 

54. — (1) Separate accounts shall be kept of the receipts and expenditure separate 
of a council under this Act with respect to small holdings or allotments, and S^tfand 
any such receipts shall, subject to the provisions of this Act, be applicable expenditure, 
to the purposes of small holdings or allotments, but not for any other purpose 
except with the consent of the [Minister of Health] ; and, for the purpose 
of the provisions relating to the audit of accounts, any persons appointed 
under this Act by a council to exercise and perform powers and duties as to 
the management of allotments shall be deemed to be ofdcers of the council. 

(.2) The council of a borough, urban district, or parish shall within one 
month after the end of every financial year of the council cause an annual 
statement, showing their receipts and expenditure with respect to allotments 
for that year, and their liabilities outstanding at the end of that year, to 
be deposited at some convenient place in the borough, district, or parish, 
and any ratepayer may without fee inspect and take copies of the statement. 


Supplemental, 



Provisions as 
to land 
acquired by 
Commissioners. 


These two sections were repealed by s. 22 and Sched. II. of the Small Holdings and Provisions as to 
Allotments Act, 1926, Vol. V. and 1 Halsbury’s Statutes 333, 335. Commissioners. 


57. — (1) The Board and the Small Moldings Commissioners and oiAer Local inquiries. 
ojQEicers of the Board shall have for the purpose of an inquiry in pursuance 
of this Act the same powers as the [Ministry of Health] and their 
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Section 57. inspectors respectively have for the purpose of an inquiry under the Publi" 
Health Acts (a). 

(2) Notices of the inquiries shall be given and published in accordance 
with such general or special directions as the Board may give. 

(3) A local inquiry by a county council for the purposes of the provisions 
of this Act relating to allotments shall be held by such one or more members 
of the small holdings and allotments committee (6) of the council or by such 
officer of the council or other person as that committee may appoint to hold 
the inquiry. 

Words in itabcs repealed bys. 22 and Sched. II. of the Small Holdings and Allotments 
Act, 1926. The Board is now the Minister of Agriculture and Fisheries. 

(а) See the P. H. A., 1876, s. 293, ante, p. 4504. 

(б) As to this committee, see s. 60, ante, p. 5083. 

Arbitrations 58* — (1) All questions which under this Act are referred to arbitration 

and valuations, unless otherwise expressly provided by this Act, be determined by a 

single arbitrator in accordance with .the Agricultural Holdings {England) 
Act, 1908. 

( 2 ) . . . 

(3) The remuneration of an arbitrator or valuer appointed under this Act 
shall be fixed by the Board. 

The Board is now the Minister of Agriculture and Fisheries. 

The Agricultural Holdings Act, 1908, is now repealed, but see ss. 16 and 17, and Sched. I, 
of the Agricultural Holdings Act, 1923 (1 Halsbury’s Statutes 94, 95, 116). 

All questions of compensation for the compulsory purchase or hiring of land under the 
Act must now be determined under and in accordance with the Acquisition of Land 
(Assessment of Compensation) Act, 1919, fosl, p, 5213, Consequently suh-s. (2) of this 
section was repealed bys. 22 and Sched. II. of the Small Holdings and Allotments Act, 1920. 
See s. 17 of that Act, Vol. V. and 1 Halsbury’s Statutes 331, as to the cases in which the 
Act of 1919 is not to apply. 

Ann^i report. 59, The Board shall make an annual report to Parliament of their pro- 
ar ament, proceedings of the Commissioners, under this Act, and 

also of the proceedings of the several county, borough, district, and parish 
councils under this Act, and for that purpose every such council shall, before 
such date in every year as the Board may fix, send to the Board a report of 
their proceedings under this Act during the preceding year. 

The report of the council must now he sent to the Minister of Agriculture and Fisheries 
and must contain a copy of the record required to be kept under s. 13 of the Allotments 
Act, 1926, Vol. V. and 1 Halsbury’s Statutes 322. 

Words in italics repealed by a. 22 and Sched. II- of the Small Holdings and Allotments 
Act, 1926. 

rights and obligations under any 

tenancies. tenancy created under any enactment repealed by this Act, 

Interpretations, gj, — (1) For the purposes of this Act — 

The expression “small holding” means an agricultural holding which 
exceeds one acre and either does not exceed fifty acres, or, if exceeding 
fifty acres, is at the date of sale or letting of an annual value for the 
purposes of income tax not exceeding [one hundred] pounds : 

The expression “ allotment ” includes a field garden (6) : 

The expressions agriculture ” and “ cultivation ” shall include horticulture 
and the use of land for any purpose of husbandry, inclusive of the 
keeping or breeding of live stock, poultry, or bees, and the growth of 
fruit, vegetables, and the like : 

The expression county ” shall mean the area under the authority of a 
county council ; 
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The expression county council ” [and the expression “ council of a Section 61. 
county ” (c)] shall in relation to small holdings include the council of 
a county borough, and in its application to a county borough the 
expression county fund ” shall mean the borough fund or borough 
rate {dj : 

The expression prescribed ” means prescribed by regulations (e) made 
by the Board (/) : 

The expression “ landlord,” in relation to any land compulsorily hired by a 
council, means the person for the time being entitled to receive the 
rent of the land from the council. 

(2) In this Act and in the enactments incorporated with this Act the 
expression ‘‘ land ” shall include any right or easement in or over land. 

(3) For the purposes of this Act, any expenses incurred by a council in the 
enfranchisement of any land acquired by them for small holdings or allot- 
ments, or in the purchase or redemption of land tax, or any quit rent, chief 
rent, tithe, or other rentcharge, or other perpetual annual sum issuing out of 
land so acquired, shall be deemed to have been incurred in the purchase of the 
land. 

(4) In this Act references to a parish council shall, in the case of a rural 
parish, not having a parish council, include references to the parish meeting. 

(5) Any notice required by this Act to be served or given may be sent by 
registered post. 

(a) The words in brackets were substituted for “ fifty ” by s. 16 of the Small Holdings 
and Allotments Act, 1926, Vol. V. and I Halsbury’s Statutes 331. 

(6) It should be observed that in the Act of 1922, the expressions “ allotment ” and 
“ allotment garden ” are used and defined (ss. 3 (7), VoL Y,,post, and 22 (1), Vol. V., post), 
and that the Act of 1925 also contains a definition of “ allotment ” {ibid,, s. 1, Vol. V., post). 

(c) The words in square brackets were added by the Agricultural Land (Utilisation) 

Act, 1931, s. 17, Sched. II, Vol, V. and 24 Halsbury’s Statutes 62, 67. 

(d) The borough fund and borough rate are now absorbed in the general rate fund and 
general rate (R. and V. Act, 1925, ante, p. 2113). 

(e) See Regulations, a7ite, pp. 3774 et seq., made under the earlier repealed Acts, hut 
kept in force by s. 62 (a). 

(/) Now the Minister of Agriculture and Fisheries. 

62. The enactments mentioned in the Third Schedule to this Act are hereby Repeal. 
repealed to the extent Sfecified in the third column of that Schedule. 

Provided that — 

(a) nothing in this Act shall aSect any order, scheme, draft scheme, rules, 

regulations, report, petition, notice, or other document made, prepared, 
submitted, served, or given under any enactment so repealed, but 
every such document shall have effect as if made, prepared, submitted, 
served, or given under this Act ; and 

(b) references in any conveyance, lease, or other document to any enact- 

ment so repealed shall have effect as if they had been references to the 
corresponding provisions of this Act ; and 

(c) if any question arises as to whether any power of the Local Government 

Board under the enactments relating to allotments hereby repealed 
was thereby transferred to the Board of Agriculture and Fisheries, 
the question shall be determined by the Local Government Board, 
whose decision shall be final. 

Before 1907, the L. G. B. exercised all the powers of the central authority in relation 
to allotments. The Board of Agriculture and Fisheries has now been superseded by the 
Minister of Agriculture and Fisheries and the L. G. B. by the Minister of Health. Words 
in italics repealed by S. L. R, A., 1927 (18 Halsbury’s Statutes 1183). 
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Section 63. 


Short title, 
commencement 
and extent* 


The Small Holdings and Allotments Act, 1908. 

63* — (1) Tkis Act may be cited as the Small Holdings and Allotments 
Act, 1908. 

(2) This Act shall come into operation on the first day of January ^ one thousand 
nine hundred and nine. 

(3) This Act shall not extend to Scotland or Ireland. 

Words in italics repealed by S. L. K.. A., 1927 (18 Halsbiiry’s Statutes 1183). 


SCHEDULES. 

FIRST SCHEDULE. 

Pabt L 

Provisions as to the Compulsory Acquisition of Land by a Council. 

Reference should be made to the Acquisition of Land (Assessment of Compensation) 
Act, 1919, post, p. 5213, which now governs arbitrations for assessing compensation in 
respect of land acquired or hired compulsorily, subject to s. 17 (3) of the Small Holdings 
and Allotments Act, 1926, Vol. V. and 1 Halsbury’s Statutes 332, which provides that the 
Act of 1919 shall not apply to any compensation payable on the withdrawal of a notice 
to treat under s. 39 (8), ante, p. 5076. The Act of 1919 has not affected the power of the 
Minister under paras. (5) and (6) of this Schedule to give directions as to the hearing of 
counsel or expert witnesses and of fixing scales of costs and such directions and scales of 
costs are to apply both to arbitrations before an official arbitrator in the case of compulsory 
purchase and of compulsory hiring (s. 17 (3) of the 1926 Act). 

Throughout this Schedule “ Minister of Agriculture and Fisheries ’’ should be substituted 
for “ Board.” 

(1) The order shall be in the prescribed form, and shall contain such provisions 
as the Board may prescribe for the purpose of carrying the order into effect, and of 
protecting the council and the persons interested in the land, and shall incorporate, 
subject to the necessary adaptations, the Lands Clauses Acts (a) and sections seventy- 
seven to eighty-five of the Railways Clauses Consolidation Act, 1845 (&), but subject 
to this modification, that any question of disputed compensation shall be determined 
by a single arbitrate? appointed by the Board, who shall be deemed to be an arbitrator 
within the meaning of the Lands Clauses Acts, and the provisions of those Acts with 
respect to arbitration shall, subject to the provisions of this schedule, apply accord* 

ingly (c)- 

(а) I.e. Lands Clauses Consolidation Act, 1845 ; Lands Clauses Consolidation Acts 
Amendment Act, 1860 ; Lands Clauses (Umpire) Act, 1883 ,* Land Clauses (Taxation of 
Costs) Act, 1895. All these Acts will be found set out ante, at pp. 4104, 4252, 4664, 4938. 

(б) These sections relate to the acquisition of land with minerals beneath it ; see Carlisle 
(Earl of) V. Northumberland G. O. (1911), 75 J. P. 539 ; 42 Digest 2, 6, and oases decided 
under the Waterworks Clauses Act, 1847, s. 18, ante, p. 4179. 

(c) The arbitration will now be before an official arbitrator under the Acquisition of 
Land, etc.. Act, 1919, post, p. 5213. See headnote to this Schedule. 

(2) The order shall be published by the council in the prescribed manner, and such 
notice shall be given both in the locality in which the land is proposed to be acquired 
and to the owners, leesses, and occupiers of that land, as may be prescribed. 

(3) If within the prescribed period no objection (a) to the order has been presented 
to the Board by a person interested in the land, or if every such objection has been 
withdrawn, the Board shall, without further inquiry confirm the order, but, if such 
an objection has been presented and has not been withdrawn (6), the Board shall forth- 
with cause a public inquiry to be held in the locality in which the land is proposed 
to be acquired, and the council and all persons interested in the land and such other 
persons as the person holding the inquiry in his discretion thinks fit to allow shall be 
permitted to appear and be heard at the inquiry. 

(а) The Mimster may require the grounds of objection to be stated (SmaU Holdings and 
Allotments Act, 1926, s. 17 (2), Vol. V. and 1 Halsbury’s Statutes 331). 

(б) The Minister is no longer bound to hold an inquiry if he is of opinion that the objec- 
tions can be dealt with by the arbitrator to whom questions of disputed compensation are 
referred (ibid., s. 17 (2)). 



8 Edw. 7, c. 36. 

(4) Beioi-e ^oiifirming the order the Board shall consider the report of the person 
who held the inquiry, and all objections made thereat. 

See, however, note (6) to the last paragraph. 

(5) The arbitrator shall, so far as practicable, in assessing compensation act on 
his own knowledge and experience, but, subject as aforesaid, at any inquiry or 
arbitration held under this schedule the person holding the inquiry or arbitration 
shall hear, by themselves or their agents, any authorities or parties authorised by 
or under this Act to appear, and shall hear witnesses, but shall not, except in such 
cases as the Board otherwise direct, hear counsel or expert witnesses. 

Directions may still be given by the Minister under this and the next paragraph not- 
withstanding the Acquisition of Land, etc., Act, 1919, post, p. 5213 (Small Holdings and 
Allotments Act, 1926, s. 17 (3) (b), Vol. V. and 1 Halsbury’s Statutes 332). 

(6) The Board may, with the concurrence of the Lord Chancellor, make rules 
fixing a scale of costs to be applicable on an arbitration under the schedule, and an 
arbitrator under this schedule may, notwithstanding an3rthing in the Lands Clauses 
Acts, determine the amount of costs, and shall have power to disallow as costs in 
the arbitration the costs of any witness whom he considers to have been called 
unnecessarily, and any other costs which he considers to have been caused or incurred 
unnecessarily. 

See the note to the last paragraph. 

(7) In construing, for the purposes of this schedule, or any order made there- 
under, any enactment incorporated with the order, this Act together with the order 
shall be deemed to be the special Act, and the council shall be deemed to be the 
promoters of the undertaking. 

(8) Where the land is glebe land or other land belonging to an ecclesiastical 
benefice, the order shall provide that sums agreed upon or awarded for the purchase 
of the land, or to be paid by way of compensation for the 'damage to be sustained 
by the owner by reason of severance or other injury affecting the land, shall not be 
paid as directed by the Lands Clauses Acts, but shall be paid to the Ecclesiastical 
Commissioners to be applied by them as money paid to them upon a sale under the 
provisions of the Ecclesiastical Leasing Acts of land belonging to a benefice. 


Paet II. 

Provisions as to the Co7npulsory Hirmg of Land by a GonnciL 

Throughout this Schedule “ Minister of Agriculture and Fisheries ” should be substituted 
for “ Board,” 

(1) The Board shall make regulations for the purpose of carrying the order into 
effect and of protecting the council and the persons interested in the land, and the 
order shall incorporate such regulations, together with such provisions of the Lands 
Clauses Acts (a) and of sections seventy-seven to eighty-five of the Railways Clauses 
Consolidation Act, 1845 (2>), as may, subject to the prescribed adaptations, appear 
to the Board necessary or expedient for t W purpose. 

(а) See note (a) to para. (1) of Part I. of this Schedule, ante, p. 5088. 

(б) See note (6) to para. (1) of Part I. of this Schedule, ante, p. 5088. 

(2) The order authorising the land to be hired compulsorily shall determine tUe 
terms and conditions of the hiring other than the rent, and in particular — 

(a) shall provide for the insertion in the lease of covenants by the council to 
cultivate the land in a proper manner and to pay to the landlord at the 
determination of the tenancy on the council quitting the land compensation 
for any depreciation of land by reason of any failure by the council, or any 
person deriving title under them, to observe such covenants, or by reason 
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The Small Holdings and Allotments Act, 1908. 

of any user of the land by the council or such person as aforesaid, and 
(unless otherwise agreed) to keep the buildings and premises demised in 
repair; and 

(b) shall not authorise the breaking up of pasture unless the Board are satisfied 

that it can be so broken up without depreciating the value of the land, or 
that the circumstances are such that small holdings [or allotments as the case 
may be] (a) cannot otherwise be successfully cultivated ; and 

(c) shall not, except with the consent of the landlord, confer on the council any 

right to fell or out timber or trees or any right to take, sell, or carry away 
any minerals, gravel, sand, or clay, except so far as may be necessary or 
convenient for the purpose of erecting buildings on the land or otherwise 
adapting the land for small holdings or allotments, and except upon pay- 
ment of compensation for minerals, gravel, sand, or clay so used, 

(a) These words were added by s. 25 and Second Schedule to the Land Settlement 
(facilities) Act, 1919, post, p. 5226. Under this paragraph as so amended it was held 
that where an order had been made for compulsory hiring for allotments of a piece of 
land consisting entirely of pasture, the Minister of Agriculture and fisheries, in con- 
sidering whether the breaking up of the pasture should bo authorised, must have regard 
to the particular piece of land alone, and need not be satisfied that there is no other land 
in the neighbourhood which could be successfully cultivated as allotments without the 
breaking up of pasture {Knowles v. Salford Gorporatio7if [1922] 1 Ch. 328 ; 86 J. P. 97 ; 
42 Digest 4, IS), See now s. 8 (4) of the Allotments Act, 1922, Vol. V., referred to in 
notes to s. 41, ante, p. 5078. By s. 8 (5) of the Allotments Act, 1922, it is enacted that 
paragraph 2 (h) in the text shall not apply to land compulsorily hired for the provision of 
allotment gardens, 

(3) The determination of — 

(a) The amoimt of the rent to bo paid by the council for the land compulsorily 

hired; 

(b) The amount of any other compensation to be paid by the council to any 

person entitled thereto in respect of the land or any interest therein, or in 
respect of improvements executed on the land or otherwise ; and 

(o) Where part only of a holding held for an imexpired term is hired, tho rent to 
be paid for the residue of the holding during the remainder of that term ; 
shall in default of agreement bo by valuation by'^a single valuer appointed by the 
Board (a) ; Provided that, if tho land hired is in the occupation of a tenant, ho may 
by notice in writing served on the council before tho determination of his tenancy, 
require that any claim by him against the council which, under tho Agricultural 
Ploldings Act, 1908 (6), might be referred to arbitration under that Act, sliall be so 
referred, and in such case those claims shall be determined by arbitration under 
that Act and not by valuation under this Act. 

(а) These questions will now be determined by an official arbitrator under the Acquisition 
of Land, etc., Act, 1919, post, p. 5213 (see s. 7 (2), ibid,). In determining these questions 
any directions given by the Minister under paras. (5) and (6) of Part I. of this Schedule 
must be observed by the* official arbitrator (Small Holdings and Allotments Act, 1926, 
s. 17 (3) (b), Vol. V. and 1 Halsbury’s Statutes 332). 

(б) The Agricultural Holdings Act, 1908, has been repealed and re-onaoted by the 
Agricultural Holdings Act, 1923. As to arbitration under that Act, soo ss. 16 et seq, 
(1 Halsbury’s Statutes 94 et seq.). 

(4) The valuer, in fixing the rent to be paid for the land compulsorily hhed, shall 
take into consideration the rent (if any) at which the land has been let and the 
aimual value at which the land is assessed for purposes of income tax or rating, 
the loss (if any) caused to the owner by severance, the terms and conditions of tbe 
hirin g (including any reservation of sporting or fishing rights), and all the other 
circumstances connected with the land, but shall not m^e any allowance in respect 
of any use to which tbf^ land compulsorily hired might otherwise be put by the 
owner during the term of hiring, being a use in respect of which the owner is entitled 
to resume possession of the land imder this Act. 

As to the resumption of possession, see s. 46, ante, p. 5080, and notes thereto. 
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(5) Any compensation awarded to a tenant in respect of any depreciation of the Schedule 1. 

value to him of the residue of his holding caused by the withdrawal from the holding 

of the land compulsorily hired shall, as far as possible, be provided for by taking 
such compensation into account in fixing the rent to be paid for the residue of the 
holding during the remainder of the term for which it is held by the tenant. 

(6) Any person interested in any valuation shall give the valuer all such assistance, 

information, and explanations as he may require, and shall produce to the valuer, 
or give him access to, all such books, accounts, vouchers, and other documents 
relating to the land to be compulsorily hired as he may reasonably require for the 
purposes of valuation, and such expenses [as the council shall consider or] {a) as the 
valuer certifies to have been properly incurred by any person in furnishing such 
assistance, information, and explanations, or otherwise, in relation to the valuation, 
shall be paid by the council i 

See also s, 3 of the Acquisition of Land, etc., Act, 1919, post, p. 5216. \ 

(a) These words were added by s. 25 and Second Schedule to the Land Settlement 
(Facilities) Act, 1919, post, p. 5226. 

(7) On the determination of any tenancy created by compulsory hiring any 
questions as to the amount due by the council for depreciation shall in default of 
agreement be determined by arbitration. 


SECOND SCHEDULE. 

Improvements referred to in Section Forty-seven. 

Part L 

(1) Planting of standard or other fruit trees permanently set out ; 

(2) Planting of fruit bushes permanently set out ; 

(3) Planting of strawberry plants ; 

(4) Planting of asparagus, rhubarb, and other vegetable crops which continue 
productive for two or more years. 


Part IL 

(1) Erection, alteration, or enlargement of buildings ; 

(2) Formation of silos ; 

(3) Laying down of permanent pasture ; 

(4) Making and planting of osier beds ; 

(5) Making of water meadows or works of irrigation ; 

(6) Making of gardens ; 

(7) Making or improving of roads or bridges ; 

(8) Making or improving of watercourses, ponds, wells, or reservoirs, or of works 
for the application of water power or for supply of water for agricultural or domestic 
purposes ; 

(9) Making or removal of permanent fences ; 

(10) Planting of hops ; 

- (11) Planting of orchards or fruit bushes ; 

(12) Protecting young fruit trees ; 

(13) Reclaiming of waste land ; 

(14) Warping or weiring of land ; 

(16) Embankments and sluices against floods ; 

(16) The erection of wirework in hop gardens : 

(17) Drainage; 

[(18) Provision of permanent sheep-dipping accommodation. 

(19) In the case of arable land, the removal of bracken, gorse, tree-roots, boulders, 
and other like obstructions to cultivation.] 

Words in brackets added by s, 21 and Sohed. I. of the Small Holding and Allotments Act, 
1926, Vol, V. and 1 Halsbury’s Statutes 333, 334. 
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Schedule 3. 


TEIBD SCHEDULE. 
Enactments Mepbaled. 


Session and Chapter. 

Short title. 

Extent of Repeal, 

60 cfc 51 Viet, c, 48. 

The Allotments Act, 1887. 

The whole Act, except as respect snh- 
sections (4) to (8) of section three so 
far as they are applied hy any other 
enactment (a). 

63 64 VicL. 0. 65. 

The Allotments Act, 1890. 

The whole Act. 

56 & 56 Viet. c. 31. 

The Small Holdings Act, 
1892. 

The whole Act, except so far as it 
relates to Scotland. 

66 <fe 57 Viet. c. 73. 

The Local Government Act, 
1894. 

In section six, suh-sections (3) and (4) . 

60 <Ss 61 Viet. c. 65. 

The Land Transfer Act, 
1897. 

Section ninetceii. 

7 Edw. 7, c. 54. 

The Small Holdings and 
Allotments Act, 1907. 

The whole Act. 


This schedule was repealed by S. L. R. A., 1927 (18 Halsbury’s Statutes 1183). 

(a) This exception refers to s. 9 of the L. G. A., 1894 (10 Halsbury’s Statutes 782), and 
has no hearing on the present subject. 


THE LOCAL AUTHOEITIES (ADMISSION OF THE 
PRESS TO MEETINGS) ACT, 1908. 

(8 Edw. 7, 0. 43.) 

An Act to provide for tJie Admission of Bepresentatives of the Press to 
the Meetings of certain Local Authorities. [21st December 1908.] 

Representa- 1 . Eepresentatives of the press shall be admitted to the meetings of 
authority: Provided that a local authority may tern- 
admitted to porarily eKclude such representatives from a meeting as often as may 
the meetings be desirable at any meeting when, in the opinion of a majority of the 
authority members of the local authority present at such meeting, expressed by 
suhjeottoa resolution, in view of the special nature of the business then being 
proviso. dealt with or about to be dealt with, such exclusion is advisable in the 

public interest. 

This Act was passed in consequence of the decision in Tenby Ccrporalwn v. Mason, 
referred to on p. 1243, ante. 

See ss. 3 and 4, 'post, p. 5093, as to meetings of committees. 

2 . Eor the purposes of this Act the expression “ local authority ” 
means — 

Definitions. A council of a county, county borough, borough (including a 

metropolitan borough), urban district, rural district, or parish, 
and a joint committee or joint board of any two or more such 
councils to which any of the powers or duties of the appointing 
councils may have been transferred or delegated under the 
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provisions of any Act of Parliament or Provisional Order ; Section 2. 
and a parish meeting under the provisions of the Local 
Government Act, 1894 ; 

(b) An education committee and a joint education committee, estab- 

lished under section seventeen of the Education Act, 1902, so 
far as respects any acts or proceedings -which are not required 
to be submitted to the council or councils for its or their 
approval ; 

(c) A board of guardians, and a joint committee constituted in 

pursuance of section eight of the Poor Law Act, 1879, and the 
board of management of any school or asylum district formed 
under any of the Acts relating to the relief of the poor ; (a) 

(d) A central body and a distress committee under the Unemployed 

Workmen Act, 1905 (5) ; 

(e) The Metropolitan Water Board and a joint water board constituted 

under the provisions of any Act of Parliament or Provisional 
Order ; 

(f) Any other local body which has, or may hereafter have, the power 

to make a rate. 

The expression “ rate ’’ means a rate the proceeds of which are 
applicable to public local purposes, and leviable on the basis 6t an 
assessment in respect of property, and includes any sum which, though 
obtained in the first instance by a precept, certificate, or other document 
requiring payment from some authority or officer, is or can be ultimately 
raised out of a rate. 

The expression representatives of the press ’’ means duly accredited 
representatives of newspapers and duly accredited representatives of 
news agencies which systematically carry on the business of selling and 
supplying reports and information to newspapers. 

(а) The Acts relating to the relief of the poor were consolidated in the Poor Law 
Act, 1927 (12 Halsbury’s Statutes 956), but the functions of poor law authorities 
(Lg, boards of guardians, boards of management of school districts, asylum boards 
and joint committees constituted under s. 3 of the 1927 Act or s. 8 of the 1879 Act) 
have now been transferred to county and county borough councils by s. 1 of the 
L. G. A., 1929, Vol. V. and 10 Halsbury’s Statutes 883. 

(б) This Act was repealed by L, G. A,, 1929. See s. 12, ibid., Vol. V. and 10 Hals- 
bury’s Statutes 891. 

3 . This Act shall not extend to any meeting of a committee of a local Saving for 
authority, as defined for the purposes of this Act, unless the committee 

is itself such an authority. 

4. Nothing in this Act shall be construed so as to prohibit a com- Powers of 
mittee of a local authority from admitting representatives of the press committee, 
to its meetings. 

5 . Nothing in this Act shall be construed so as to prohibit a local Admission of 

authority from admitting the public to its meetings, public. 

See also model standing order 19, ante, p. 3279. 

6. [A'pplication to Scotland.] 

7 . — (1) This Act may be cited as the Local Authorities (Admission Short title 
of the Press to Meetings) Act, 1908. 

(2) This Act shall not extend to Ireland. 

P.H. — ^VOL. IV. 3 s 
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The Post Office Act, 1908. 


THE POST OFFICE ACT, 1908. 

(8 Edw. 7, c. 48.) 

An Act to consolidate Enactments relating to the Post Office. 

[21st December, 1908.] 

* sje * * *1* ’i* 

PostmasteR'Geneeal and Officers 

43 (a). Notwithstanding anything in any other Act, neither the Postmaster- 
General nor any officer of the Post Office (&) shall be compelled to serve as 
a . . . (c) sheriff, or in any ecclesiastical or corporate or parochial or other 
public officer or employment, or on any jury or inquest, or in the militia. 

(a) This section reproduces s. 12 of the Post Office (Management) Act, 1837, repealed 
by the present Act. There is now no compulsion of any kind to accept office in a local 
authority (see awfe, p. 826), but the office of sheriff is still compulsory. 

(b) By s. 89 (13 Halsbury’s Statutes 72), the expression “ officer of the ijost office” 
includes, unless the context otherwise requires, the Postmaster-General, and any person 
employed in any business of the Post Office, whether employed by the Postmasi-or-General, 
or by any person under him or on behalf of the Post Office. 

(c) The words “ mayor or,” which formerly appeared hero, woro repealed by the 
L. G. A., 1933, ante, p. 735 (see note (a), supra). 

^ * 

Extension of Postal Facilities and Accommodation. 

48. The Postmaster-General may contract with, or take security from, 
any person applying to him to establish any post or telegraph office or to 
extend the accommodations of the postal or telegraphic service to any place, 
for indemnifying the Postmaster-General against any loss he may sustain 
thereby, and the indemnity may be either for the whole or any part of the 
loss sustained, and for such time as the Postmaster- General may think 
necessary. 

49. — (1) (a) Where the council of any borough or any urban district consider 
that it would be beneficial to the inhabitants of the borough or district that 
any new post office (6) should be on a more expensive site, or of a larger size 
or of a more ornate building, or otherwise of a more expensive character than 
the Postmaster-General would otherwise provide, the council may contribute 
towards the new post office, either by a grant of money, or, with the consent 
of the [Minister of Health], by the appropriation of land belonging to 
the council, or by the purchase of land for the purpose. 

(2) (c) "V^ere the council of any borough or any urban district consider 
that it would be beneficial to the inhabitants of the borough or district that 
any post or telegraph office (h) should be established or any additional facilities 
(postal or other) (d) provided by the Postmaster-General in or for the purposes 
of the borough or district, the council may imdertake to pay to the Postmaster- 
General any loss he may sustain by reason of the establishment or maintenance 
of the office or the provision of the facilities. 

(3) (e) Where the council of any rural district, or the parish council of 
a parish, or in the case of a parish not having a parish council the parish 
meeting, consider that it would be for the benefit, in the case of a rural district 
council, of any contributory place or places (/) within their district, and in 
the case of a parish]]council or parish meeting of their parish, that any post or 
telegraph office (b) should he established or any additional postal or other 
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facilities {(L) provided by tbe Postmaster-General whether within or without 
the area to be benefited, that council or meeting may undertake to pay to 
the Postmaster-General any loss he may sustain by reason of the establishment 
or maintenance of the office, or the provision of the facilities : 

Provided that a rural district council shall not exercise their powers under 
this provision as respects any office established or facilities provided outside 
the contributory place proposed to be charged unless the parish council, or 
if there is no parish council the parish meeting, of any parish wholly or partly 
situated in the contributory place consent to the exercise of the powers. 

(4) ^ 

(5) Any expenses incurred by the rural district council in pursuance of an 
undertaking under this section may be defrayed as special expenses legally 
incurred in respect of the contributory place or places, ... (A). 

( 6 ) (^) . . . 

(7) (a) The council of a borough may borrow for the purposes of sub-section 
(1) of this section . . . and the council of an urban district (not a borough) 
may borrow for the purposes of the same sub-section. . . . (^) . 

(S), (9), (10), (11) [Scotland^ Ireland, Channel Islands, Isle of Man,] 

{a) Sub-ss. (1) and (7) reproduce in practically identical words s. 7 of the Post Office 
Act, 1891, repealed by the present Act. 

(b) By s. 89 (13 Halsbury’s Statutes 72), unless the context otherwise requires, the 
expression “ post office ” includes any house, building, room, carriage, or place used for 
the purpose of the Post Office and any post office letter box, and the expression “ post 
office letter box ” includes any pillar box, wall box, or other box or receptacle provided 
by the permission or under the authority of the Postmaster-General for the purpose of 
receiving postal packets, or any of them, for transmission by or under the authority of the 
Postmaster-General. 

(c) This sub-section reproduces in practically identical words s. 1 of the Post Office 
Guarantee (No. 2) Act, 1898, repealed by the present Act. 

(d) Including telephone facilities. 

(e) This sub-section reproduces without material alteration s. 8 of the Post Office Act, 
1891, the Post Office Amendment Act, 1895, and the Post Office (Guarantee) Act, 1898, 
repealed by the present Act. 

f) (As to a “ contributory place,” see the P. H. A., 1875, s. 229 (13 Halsbury’s Statutes 
720). 

(p) Paragi-aph repealed by the L. G. A., 1933, ante, p. 735. 

(A) Certain words here were repealed by the L. G. A,, 1933, ante, p. 735. 


PUBLIC MEETING ACT, 1908. 

(8 Edw. 7, c. 66.) 

An Act to f revent Disturbance of Public Meetings, [21st December, 1908.] 

1 . — (1) Any person who at a lawful public meeting {a) acts in a disorderly 
manner for the purpose of preventing the transaction of the business for which 
the meeting was called together shall be guilty of an offence, and, if the offence 
is committed at a political meeting held in any parliamentary constituency 
between the date of the issue of the writ for the return of a member of 
Parliament for such constituency and the date at which a return to such 
writ is made, he shall be guilty of an illegal practice within the meaning of the 
Corrupt and Illegal Practices Prevention Act, 1883, and in any other case 
shall, on summary conviction, be liable to a fine not exceeding five pounds, 
or to imprisonment not exceeding one month. 

(2) Any person who incites others to commit an offence under this section 
$haU be guilty of a like offence. 
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The Blectrio Lighting Act, 1909. 

{a) Refereaoe may be made to a definition of “ public meeting ” in s. 4 of the Law of 
Libel Amendment Act, 1888 (10 Halsbury’s Statutes 418). Whether a meeting of a 
council to which the public are admitted can he said to be a public meeting witliin the 
meaning of this Act is at any rate doubtful ; but presumably a parish meeting falls within 
it. A meeting is not “ unlawful’* merely because it is held upon a highway (Burden v. 
Bigler, [1911] 1 K. B. 337 ; 75 J. P. 36; 26 Digest 318, 603 ) ; see as to such meetings 
the cases there cited in argument, and M'Ara v. Edinburgh Magistrates, [1913] S. C. 1059. 

2. TMs Act may be cited as tie Public Meeting Act, 1908. 


THE ELECTEIC LIGHTING ACT, 1909. 

(9 Edw. 7, 0. 34) (a). 

An Act to amend the Acts relating to Blectrio Lighting, [25th November, 1909.] 

1, — (1) Tbe [Minister of Transport] may by Provisional Order authorise 
any local authority, company, or person, who is authorised by the same or any 
previous Provisional Order or by Act of Parliament to supply electricity in 
any area, to acquire compulsorily (5), or to use, for the purpose of a generating 
station any land specified in the Order, whether situated within or without the 
area of supply, and, in the case of a local authority, whether situated within or 
without their district. 

(2) For the purpose of the acquisition of land authorised to be taken 
compulsorily under any such Provisional Order, the provisions of the Lands 
Clauses Acts which relate to the purchase and taking of lands otherwise than 
by agreement, and to the entry upon lands by the promoters of the under- 
taking, are, subject to the modifiications set out in the First Schedule (c) to 
this Act, incorporated with the Electric Lighting Acts, as well as the pro- 
visions of those Acts already incorporated by the Electric Lighting Act. 
1882. 

(3) Eules (d) made by the [Minister of Transport] under section five of the 
Electric Lighting Act, 1882, shall provide for proper notice being given of an 
application for a Provisional Order, by which it is proposed to authorise the 
compulsory acquisition or use of land for the purpose of a generating station, 
to owners, lessees, and occupiers of land, and also for public notice being given 
of the proposal by advertisement. 

(а) This Act amends the Electric Lighting Acts, 1882 and 1888, ante, p'p. 4642, 4700. 
See also the Electricity (Supply) Acts, 1919, post, p. 5243 ; 1922, 1926 and 1928, Yol. V., 
jpost, and 7 Halsbury’s 792, 820. The powers and duties of the Board of Trade under 
these Acts have been tranaferi’ed to the Minister of Transport by s. 39 of the Electricdfcy 
Supply Act, 1919, post, p. 5265, and the Ministry of Transport (Electricity Supply) Order, 
1920, as from January 23rd, 1920. 

(б) Under the previous Acts there was no power to acquire land compulsorily ; for 
defiiiition of “generating station,” see s. 25, post, p. 5103. See s. 24, post, p. 5103, as to 
land belonging to gas or water undertakers. The purposes for which a joint electricity 
authority may be authorised to acquire compulsorily or to use land under this section, 
now include the development of water power for the generation of electricity. See the 
Electricity (Supply) Act, 1919, s. 16 (3), post, p. 6251. 

■ (<j) See this Schedule, post, p. 5104. 

(d) See the rules, ante, p. 2620. 

2. It shall not be lawful for any undertakers after the passing of this Act, 
except with the consent of the [Minister of Transport], to construct any gener- 
ating station on any land acquired by them after the thirty-first day of March 
one thousand nine hundred and nine unless the construction is authorised 
and the land is specified in a special Act or Provisional Order, and the [Minister 
of Transport] shall not in any case give such consent until notice has been given, 
by advertisement or otherwise, as the [Minister of Transport] may direct, to 
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the local authority of the district in which the land is situate, and to owners Section 2. 

and lessees of land situate within three hundred yards of the land upon which 

the generating station is to be constructed, and an opportunity has been given 
to such local authority, owners, and lessees, of stating any objections they may 
have thereto (a). 

This section shall not apply to any station for transforming, converting 
or distributing electrical energy (h). 

(a) Formerly, though undertakers had no powers of compulsory purchase, they were 
under no such restriction so long as they could purchase by agreement. But see now the 
restrictions on the establishment of new generating stations imposed by the Act of 1919, 
s. 11, post, p. 5247. 

(b) This proviso is a limitation on the definition of “ generating station ” in s. 25, post, 
p. 5103, but conforms with the definition of “ generating station ” in s. 36 of the Electricity 
Supply) Act, 1919, post, p. 5263. 

3. For the purpose of enabling electricity to be brought into an area of Breaking up 
supply from a generating station belonging to any undertakers situated ouSde area of 
outside that area, the [Minister of Transport] may by Provisional Order apply supply. 

to any roads, railways, or tramways situated outside that area the provisions 
of the Electric Lighting Acts which authorise, or enable the [Minister of Trans- 
port] to authorise, the breaking up of any road, railway, or tramway, so far 
as those provisions do not already so apply (u) : 

Provided that a Provisional Order authorising the breaking up of roads 
outside the area of supply shall not be granted by the [Minister of Transport] 
except with the consent of the local authority in whose district the road is 
situate, unless the [Minister of Transport] in any case in which the consent of ^ 
any such local authority is refused, [is] of opinion that, having regard to all 
the circumstances of the case, such consent ought to be dispensed with, and in 
that case [he] shall make a special report to Parliament stating the grounds 
on which [he has] dispensed with the consent. 

(a) See ss. 12 seq. of the Electric Lighting Act, 1882, ante, p. 4650 ,* for definition of 
“ road,” see s, 25, post, p. 5103. 

4. — (1) The [Minister of Transport] unless [he is] of opinion that, by reason Supply in bulk, 
of the character or magnitude of the proposed undertaking, the matter ought 

to be dealt with by private Bill, may by Provisional Order — 

(a) authorise any local authority or company to supply electricity in 

bulk (a) ; 

(b) provide for any supply so authorised being compulsory ; and 

(c) make such other provisions as appear to [him] necessary for adapting 

the Electric Lighting Acts to any case where a local authority or 
company are authorised to supply electricity in bulk, including the 
application to roads, railways, and tramways along the route along 
which lines are authorised to be laid for the purpose of giving the 
supply in bulk of the provisions of those Acts which authorise or 
enable the [Minister of Transport] to authorise the breaking up of any 
road, railway, or tramway : 

Provided that a Provisional Order authorising the breaking up of roads 
outside the area of supply of the local authority or company by whom the 
supply is to be given shall not be granted by the [Minister of Transport] except 
with the , consent of the local authority in whose district the road is situate, 
unless the [Minister of Transport], in any ease in which the consent of any such 
local authority is refused, [is] of opinion that, having regard to all the cirfsum- 
stances of the case, such consent ought to be dispensed with, and in that case 
[he] shall make a special report to Parliament stating the ground on which [he 
has] dispensed with the consent. 
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(2) If the [Minister of Transport] refuse to grant a Provisional Order under 
this section, on the ground that the matter ought to be dealt with by a private 
Bill, the notices published and served for the purposes of the proposed Order 
shall, subject to Standing Orders, be held to have been published and served 
for a private Bill applying for similar powers : 

Provided that the applicants for the Order shall, by notice served in the 
prescribed manner and within the prescribed time, inform all opponents 
of their intention to proceed by way of private Bill, and, subject to Standing 
Orders, the application for a Provisional Order shall be deemed and taken 
to be a petition for leave to bring in a private Bill, and the applicants shall 
also give such additional notice (if any) as may be required by Standing Orders. 

(3) The [Minister of Transport] may, if [he] think[s] fit, by order permit 
any undertakers to supply electricity in bulk to any other undertakers upon 
such terms and subject to such conditions as may he specified in the order, if 
the supply can be given without breaking up any streets except such as the 
undertakers giving or the undertakers receiving the supply are authorised to 
break up ; but the [Minister of Transport] shall not in any case make such an 
order until notice of the intention to make the order has been given by 
advertisement or otherwise as the [Minister of Transport] may direct, and an 
opportunity has been given to any person who appears to the [Minister] to be 
affected of stating any objections he may have thereto. 

(a) See s. 25, post, p. 5103, for definition of “ supply in bulk ” ; and see s. 20, post, 
p. 5102, as to the construction of provisions prohibiting association where undertakers 
desire to take a supply in bulk from other undertakers. 

5. — (1) Any local authority, company, or person authorised to supply 
' electricity in any area may, with the consent of the [Minister of Transport], 
supply at any point within that area electricity for the purposes of haulage or 
traction on any railway, tramway, or canal situate partly within and partly 
without that area, and for the purposes of lighting vehicles and vessels used 
on any such railway, tramway, or canal ; but the [Minister of Transport] 
shall not in any case give any such consent until notice of the application for 
the consent has been given by advertisement or otherwise in such manner as 
the [Minister of Transport] may direct, and an opportunity has been given to 
any person who appears to the [Minister] to be aSected of stating any objec- 
tions he may have thereto. 

(2) The [Minister of Transport] may by Provisional Order authorise any 
such local authority, company, or person so to supply electricity to be used for 
purposes incidental to the working or lighting of the railway, tramway, or 
canal, other than the purposes aforesaid (a). 

(3) A company, local authority, or body receiving a supply of electricity 
under this section shall not use the electricity in such manner as to cause 
or to be likely to cause any interference with Government observatories 
or laboratories, or observatories or laboratories now or hereafter erected, 
owned, or managed in pursuance of any present or future statutory enact- 
ment, but this subsection shall not apply to any such company, local authority, 
or body who, by any Act of Parliament, or Order confirmed by or having the 
effect of an Act of Parliament, containing provisions for the protection of 
such observatories, or laboratories, are authorised to use electricity for the 
purposes for which a supply is authorised to be given under this section. 

(a) See now s. 47, Electricity (Supply) Act, 1926, Vol. V. and 7 Halsbury’s Statutes 819, 
which enables undertakers to supply and railway companies to use electricity for purposes 
other than haulage or traction with the consent of the Minister and without the necessity 
for a special order. See also Att.-Oen. v. Liverpool Corporation, [1937] Oh. 450 ; [1937] 
2 All E. B. 698. 


^rimd^esout- Where it is proved to the satisfaction of the [Minister of Transport] 

Side area of that the occupier of any premises is desirous of obtaining a supply of electricity 
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from any undertakers within whose area of supply those premises are not Section 6. 

situate, the [Minister of Transport] may if the local authority within whose 

district the premises are situate, and the undertakers (if any) authorised to ceS^iu mes. 
supply electricity to such premises, consent, by order permit the first-men- 
tioned undertakers to give a supply to those premises on such terms and subject 
to such conditions as the [Minister] think[s] fit (a ) : 

Provided that, if in the opinion of the [Minister of Transport] any consent 
required by this subsection is unreasonably withheld, the [Minister of Trans- 
port] may proceed as if such consent had been given. 

(2) An order given by the [Minister of Transport] under this section may, for 
the purpose of enabling a supply to be given thereunder, confer any such 
powers and impose any such duties on the undertakers as would have been 
conferred or imposed by the Electric Lighting Acts and as might have been 
conterred or imposed by Provisional Order if the premises and the route along 
whicli lines are to be laid for the purpose of giving the supply were within 
the area of supply of the undertakers, anything in the special Act or Order 
relating to the undertaking to the contrary notwithstanding. 

(3) If the undertakers on whom powers are conferred by an order under this ^ 
section are not a local authority, the works and lines erected and laid under 
the powers so conferred shall, so long as the order remains in force, be deemed, 

for the purposes of the provisions as to purchase applicable to the undertaking 
to form part of the undertaking within the district of the local authority 
which comprises the area of supply of the undertakers, or, if that area is 
comprised within the districts of more than one local authority, within such 
of those districts as the [Minister of Transport] may determine. 

(4) Nothing in this section shall enable the [Minister of Transport], without 
the consent of the undertakers within whose area of supply the premises are 
situate, to give such permission as aforesaid to any undertakers where the last- 
mentioned undertakers are by any Act of Parliament specifically prohibited 
from supplying electricity within the area of the first-mentioned undertakers. 

(a) Where the undertakers obtained an order under this section to supply electricity 
to consumers outside the area of supply and obtained the supply therefor from an outside 
source, it was held to be a breach of an agreement between the undertakers and another 
statutory company under which a joint generating station had been provided (Kensirigton 
Electric Lighting Co. v. Netting Hill Electric Lighting Go. (1918), 82 J. P. 197 ; 20 Digest 
206, 42). 

7 * — (1) Where the generating station, mains, or other works of a company Provisions as to 
used solely for supplying electricity within the district of a local authority ?uthoritj?to^ 
are situated outside the district of that local authority, the generating station, purchase, 
mains, and other works so used shall for the purposes of the provisions of the 
Electric Lighting Acts, and any Provisional Order conferring on local authori- 
ties power to purchase undertakings (a), be deemed to be situated within the 
district of that local authority, and, where any generating station, mains, and 
other works are used solely for supplying electricity within the districts of 
two or more local authorities, but are not situated within any of those districts, 
the [Minister of Transport] may, on the application of all or any of those 
authorities, by Provisional Order apply this provision subject to such 
adaptations as the circumstances of the case may require : 

Provided that this subsection shall not, except by agreement between the 
local authority and the company concerned, apply to any generating station, 
mains, or other works authorised by a special Act passed before the passing 
of this Act, 

(2) Any local authority having power under the Electric Lightmg Acts 
or any Provisional Order to purchase so much of the undertaking of a company 
as is within the district of that local authority may, with the consent of and 
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The Electric Lightinc Act, 1909. 

upon such terms and conditions as may he approved by the [Minister of 
Transport], and, in the case of an undertaking authorised before the com- 
mencement of this Act, with the consent of the company, transfer their rights 
of purchase to any other local authority having power to purchase so much of 
the same undertaking as is within the district of that last-mentioned local 
authority, and the deed of transfer may contain such consequential provisions 
as may he necessary for giving effect to the transfer. 

(a) As to an authority’s power to purchase, see s. 2 of the Electric Lighting Act, 1888, 
awfe, p. 4701. This power may be transferred to a joint electricity authority under s. 13 (2), 
Electricity Supply Act, 1919, jposf, p. 5249. 

8 . The [Minister of Transport] may, with the concurrence of the [Minister 
of Health], by Provisional Order make such provisions as appear to them 
necessary or expedient, by the constitution of a joint committee or joint board 
or otherwise, for the joint exercise of all or any of the powers under the Electric 
Lighting Acts, or this Act, or any Provisional Order, by two or more local 
authorities as respects any area of supply consisting of the whole or parts of 
the districts of those authorities, in any case where it appears to them that 
the joint exercise of those powers would be expedient, and any such Provisional 
Order may contain such provisions as may appear necessary or proper for 
adapting any of the provisions of the Electric Lighting Acts, or this Act, or 
any such Provisional Order to the case of any committee or board so con- 
stituted (a). 

(a) See also s. 39, Electricity (Supply) Act, 1926, Vol. V. and 7 Halabiiry’a Statutes 815, 
and the definition of “ local authority ” in s. 51, Vol. V. and 7 Halsbury’s Statutes 
821. 

9 . The [Minister of Transport] may grant a Provisional Order notwith- 
standing that the notice required by section four (ct) of the Electric Lighting 
Act, 188^2, to be given to a local authority on or before the first day of July has 
not been given in the case of any local authority which waives its right to 
receive such a notice, and no such notice need be given to the local authority of 
a district in which it is not intended to take power to distribute electricity. 

(a) See this section, ante, p. 4645. 

10 . (a). 

(a) This section, which related to the revision of maximum prico, was repealed by s. 22 (6) 
of the Electricity (Supply) Act, 1922. See now s. 22 of that Act, Vol. V., post, as to 
methods of charging and revision of prices. 

11. — (1) The sections set out in the Second Schedule (a) to this Act shall be 
substituted for sections forty-nine, fifty, fifty-one, and fifty-three of the 
Schedule to the Electric Lighting (Clauses) Act, 1899, as incorporated 
with any Act or Order passed or confirmed after the commencement of this 
Act. 

(2) The provisions contained in the sections so set out shall, subject to 
such adaptations (if any) as may be necessary, be substituted for any corre- 
sponding provisions as to the use, examination, and certification of meters, 
and their connection and disconnection with electric lines, contained in or 
incorporated with any special Act or Provisional Order relating to the supply 
of electricity passed or confirmed before the commencement of this Act. 

(a) See this Schedule at post, p. 5105. 

12. For the purposes of section nine (a) of the Electric Lighting Act, 1882, 
the accounts of any undertakers being a local authority shall be made up 
to the thirty-first day of March in each year, and accordingly as respects 
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those accounis bue thirtieth day of June shall be substituted in that section 
for the twenty-fifth day of March, and the thirty-first day of March for the 
thirty-first day of December : Provided that, if any such undertakers show 
to the [Minister of Transport] that some other dates are, owing to special 
circumstances, more convenient in their case than the thirty-first day of March 
and the thirtieth day of June, the [Minister of Transport] may substitute such 
other dates for the said thirty-first day of March and thirtieth day of June, 
and this section shall as respects those undertakers be construed with the 
substituted dates. 

(a) See this section, ante, p. 4648. 

13 . The [Minister of Transport] shall from time to time make a return to 
Parliament giving such particulars as [he] may think proper with regard to the 
reports (a) made by any auditors appointed hy [him] to audit the accounts of 
any undertakers, and any action taken in such reports by the [Minister] and 
by the undertakers. 

(a) See s. 30 of the Electric Lighting Act, 1882, ante, p. 4658, as to the annual report to 
be made by the Minister. 

14 . — (1) A local authority, company, or person who have obtained a licence, 
order, or special Act for the supply of electricity shall not, by transfer or other- 
wise, divest themselves of any of the powers, rights, or obligations conferred 
or imposed upon them by the Electric Lighting Acts, or by any licence, 
order, or special Act, otherwise than under and in accordance with a provision 
contained in a licence, order, or special Act authorising such a divestiture. 

(2) Section eleven (a) of the Electric Lighting Act, 1882, shall be repealed 
from but no local authority ” to the end of the section. 

(a) See s. 11 of the Electric Lighting Act, 1882, and note thereto, ante, p. 4660. But see 
now the powers for selling and leasing conferred by the Electricity (Supply) Acts, 1919, 
post, p, 5243, and 1922, Vol. V., post. 

15 . [Supply of electricity to premises having separate supply] (a), 

(a) Repealed by s. 23 (2), Electricity (Supply) Act, 1922, and in lieu thereof, see 
s. 23 (1) of that Act, Vol. V. and 7~Halsbury’s Statutes 789. 

16 . All electric lines, fittings, apparatus, and appliances let by any under- 
takers on hire or belonging to any undertakers, but being in or upon premises 
of which the undertakers are not in possession, shall, whether they be or be 
not fixed or fastened to any part of any premises in or upon which they may 
be situate, or to the soil under any such premises, at all times continue to 
be the property of, and be removable by the undertakers, and sections 
twenty-four and twenty-five of the Electric Lighting Act, 1882, shall extend 
and apply to all such electric lines, fittings, apparatus, and appliances : 
Provided that such electric lines, fittings, apparatus, or appliances have upon 
them respectively a distinguishing metal plate afSLxed to a conspicuous part 
thereof, or a distinguishing brand or other mark conspicuously impressed or 
made thereon, sufidciently indicating the undertakers as the actual owners 
thereof. 

Eor the purposes of this section, electric lines, fittings, apparatus, and 
appliances disposed of by the undertakers on terms of payment by instalments 
shall, until the whole of the instalments have been paid, be deemed to be 
electric lines, fittings, apparatus, and appliances let on hire by the rmdertakers. 

Nothing in this section shall affect the amount of the assessment for rating 
of any premises upon which any electric lines, fittings, apparatus, or appliances 
are or shall be fixed. 
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17 . — (1) Twenty-four hours’ notice in writing shall bo given to the under- 
ttikers by every consiiiiier before he quits any premises supplied with electrical 
energy by the undertakers, and, in default of such notice, the consumer so 
quitting shall be liable to pay to the undertakers the money accruing due 
in respect of such supply up to the next usual period for ascertaining the register 
of the meter on such premises, or the date from which any subsequent occupier 
of such premises may require the undertakers to supply electrical energy to 
such premises, whichever shall first occur. 

(2) Notice to the efiect of this section shall be endorsed upon any demand 
note for charges for electrical energy. 

18 . The undertakers may refuse (a) to supply electrical energy to any person 
whose payments for the supply of electrical energy are for the time being in 
arrear (not being the subject of a hon§, fide dispute), whether any such pay- 
ments he due to the undertakers in respect of a supply to the premises in 
respect of which such supply is demanded or in respect of other premises. 

(a) As to the general obligation to supply, see s. 19 of tlie Electrio Lighting Act, 1882, 
and notes thereto, ante, p. 4654. 

19 . Electrical energy shall be deemed to he goods, wares, or merchandise 
for the purposes of section fifty-nine of the Stamp Act, 1891 (a) (which makes 
certain contracts chargeable with stamp duty as conveyances on sale), and 
also for the purposes of the exemption numbered 3 under the heading Agree- 
ment or any memorandum of an agreement ” contained in the First Schedule 
to that Act. 

(a) As to the stamping of agreements for the supply of eleotricity, sec also County of 
Durham Electrical Power Distribution Go., Ltd. v. Inland Revenue Co^mmssioners, [1909] 
2 K. B. 604 ; 73 J. P. 42'5 ; 20 Digest 207 , 46 ; British Electric Traction Co., Ltd, v. Inland 
Revenue Commissioners, [1902] 1 K. B. 441 ; 06 J. P. 83 ; 20 Digest 200, 44. 

20 . For removing doubts, it is hereby declared that so much of any Pro- 
visional Order or special Act, or of the Schedule to the Electric Lighting 
(Clauses) Act, 1899 (a), as incorporated with any such Order or Act, as prohibit 
undertakers from associating themselves with any company or person supply- 
ing energy under any licence, Provisional Order, or special Act unless the 
undertakers are authorised by Parliament to do so, shall not be construed as 
prohibiting the undertakers from taking a supply of electricity in bulk (h) 
from any company or person authorised to give such a supply. 

(a) See s. 3 (1), ante, p. 4951. 

lb) As to the meaning of a “ supply in bulk,” see s. 25, post, p. 5103. 

21 . [Provision as to borrowing by local authorities [a).] 

(a) Repealed by L. G. A., 1933, ante, p. 735. 

22 . — (1) With a view to the protection of the royal palaces, parks, and 
gardens, museums, and other public buildings, and their contents (in this 
section referred to as “ the - protected premises”), the Commissioners of 
Works and their engineer, or other officer duly authorised in writing under 
the hand of their secretary, may from time to time enter upon and inspect 
any generating station of any undertakers, and, if on such inspection it should 
appear to the Commissioners that proper precautions are not being adopted 
for the due consumption of smoke, and for preventing as far as reasonably 
practicable the evolution of oxides of sulphur, and generally for the preven- 
tion of nuisance in relation to the protected premises, they may, without 
prejudice to any other remedy, require the undertakers forthwith to carry 
out such works and to do such things as are necessary in the circumstances 
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(2) The undertakers shall give all reasonable facilities for such inspection Section 22. 

to the Commissioners and their engineer or other officer as aforesaid. 

(3) Any dispute arising between the Commissioners and the undertakers 
in relation to any of the provisions of this section shall be determined by 
arbitration. 

This section shall not apply to the station of the Westminster Electric 
Supply Corporation, Limited, at Horseferry Road, in the city of West- 
minster. 

^ 23 . (a) Where in any area a local authority, company, or person is autho- 
rised to supply electricity under Act of Parliament or under licence or Pro- undertakes 
visional Order granted under the Electric Lighting Acts, it shall not, after 
the passing of this Act, be lawful for any other local authority, company, undertakers, 
or person to commence to supply (b) or distribute electricity within the same 
area unless such supply or distribution is authorised by Act of Parliament, 
or by licence or Provisional Order granted in terms of the Electric Lighting 
Acts : Provided that this section shall not prevent any company or person 
from affording a supply of electrical energy to any other company or person 
where the business of the company or person affording the supply is not 
primarily that of the supply of electrical energy to consumers (c) : 

Provided also that this section shall not prevent any company who at the 
passing of this Act are empowered by their memorandum of association to 
generate electrical energy from affording a supply to a railway company for 
purposes incidental to that company’s undertaking other than the conveyance 
of public traffic. 

{a) See s. 1 of the Electric Lighting Act, 1888, ante, p. 4700. 

(6) The word “ supply ” was held to include a case where the supplier and consumer 
were the same body and the electrical energy was required for the supplier’s own purposes 
{Southport Corporation v. Attorney -Oener(d, [1924] A. C. 909 ; 88 J. P. 181 ; 20 Digest 
199, 12), 

Where a supply was given to a firm part only of whose works were in the area of the 
undertaker’s supplying and the energy so supplied was used throughout the works the 
greater part of which were within the relators’ area of supply, it was held that the supply 
was given at the consumer’s terminals, and as these were within the area of supply of the 
undertaker’s who gave the supply there was no bresbch of the prohibition in tlfis section 
(Att.-Oen. V. County of London Electric Supply Go,, Ltd,, [1926] Oh. 542 ; 96 L. J. Ch. 357 ; 

Digest Supp.). . 

(c) Where a draper and property owner generated electricity and supplied the energy 
to light his own business and adjoining premises owned by him he was held to be protected 
by this proviso (Caerphilly U, D, C, v. Griffin, [1928] 1 Ch. 171 ; 92 J. P. 5 ; Digest Supp.). 

24 . Nothing in this Act shall enable the [Minister of Transport] by Pro- 
visional Order to authorise the compulsory acquisition of any land which, at undertakers, 
the date of the first publication of the notice for the Order, belongs to any gas . 

or water undertakers and is used or authorised to be used by them for the pur- 
poses of their undertaking. 

25 . In this Act, unless the context otherwise requires, — Definitions. 

The expression “ Provisional Order ” means a Provisional Order under 

the Electric Lighting Acts : 

The expression “ Electric Lighting Acts means — 

(a) As respects England and Ireland, the Electric Lighting Acts, 

1882 and 1888 ; and 

(b) As respects Scotland, the Electric Lighting Acts, 1882 and 

' 1888, the Electric Lighting (Scotland) Act, 1890, and the Electric 

Lighting (Scotland) Act, 1902 : 

The expression ‘‘ authorised ” means authorised by Act of Parliament 
or Provisional Order (a) : 
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The expression “ area of supply ” means any area within wmcn any 
local authority, company, or person is authorised to supply electricity ; 
The expression “ undertakers ’’ means any local authority, company, 
or person, authorised to supply electricity to whom the Electric 
Lighting Acts apply : 

The expression road ” includes any street (h) as defined by the Electric 
Lighting Act, 1882 : 

The expression “ generating station'” includes any station for generating, 
transforming, converting, or distributing electricity : 

The expression to supply electricity in bulk ” moans to supply 
electricity — 

(a) to any local authority, company, or person authorised to 
distribute electricity to be used for the purposes of distribution ; or 

(b) to any local authority authorised by any general or special 
Act to undertake or contract for the lighting of streets, bridges, or 
public places, to be used for the purposes of lighting streets, bridges, 
and public'placcs. 

(a) Licen^ies to supply electricity under the Act of 1882, ante, p. 4042, are practically 
obsolete. 

(/>) See definition of “ street ” in s. 32, ante, p. 4058. 

26. [Ajpplication to Scotland and Ireland.] 

27. — (1) This Act may be cited as the Electric Lighting Act, 1909. 

(2) This Act and the Electric Lighting Acts (a) shall be construed together 
as one Act, and may be cited as the Electric Lighting Acts, 1882 to 1909, 

(3) This Act shall come into operation on the first day of April nineteen 
hundred and ten 

{a) J.e,, the Acts of 1882 and 1888, ante, pp. 4642, 4700 (see s. 25, ante, p. 5108). 


SCHEDULES. 

FIRST SCHEDULE 
(Section L) 

MonmOATioNS ob* the Lands Clauses Aots. 

The following modifications shall have effect m the construction of the provisions 
of the Lands Clauses Acts incorporated by this Act for the purposes of the Electric 
Lighting Acts : — 

(a) The expression special Act means the Electric Lighting Acts, inclusive 

of any Provisional Order authorising the compulsory acquisition of land, 
except that the period of three years mentioned in section one hundred and 
twenty-three of the Lands Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 
18), shall be calculated from the passing of the Act confirming the Provisional 
Order ; and 

(b) The expressions “the promoters ” and “the undertaking mean respectively 

the undertakers and the undertaking under the Electric Lighting Aots, and 
the expression “company" in the Railways Act (Ireland), 1851, the Rail- 
ways Act (Ireland), 1860, and the Railways Act (Ireland), 1864, means the 
undertakers under the Electric Lighting Acts ; and 
The expression “ land ” includes easements in or relating to land. 
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SECOND SCHEDULE. Sc hed. II. 

(Section XI.) 

Sbotioits to be substituted foe Sectioits 49, ^0, 51, and 53 of the Schedule 
TO THE Electric Lighting (Clauses) Act, 1899. 

“ 49. The amount of energy supplied by the undertakers to any ordinary consumer Meters to be 
under the special Order, or the electrical quantity contained in the supply (according a|reemS^ 
to the method by which the undertakers elect to charge), hereinafter referred to as 
‘ the value of the supply,' shall, except as otherwise agreed between the consumer 
and the undertakers, be ascertained by means of an appropriate meter duly certified 
under the provisions of the special Order, and fixed and connected with the service 
lines in some manner approved by the pMinister of Transport]. 

“50. A meter shall be considered to be duly certified under the provisions of the Meter to be 
special Order if it be certified by an electric inspector appointed under the special certified. 

Order to be a meter capable of ascertaining the value of the supply within such 
limits of error as may, as respects meters of the class to which the meter belongs, be 
allowed by the [Mmister of Transport], and to be of some construction and pattern 
approved by the [Minister of Transport], and every such meter is hereinafter referred 
to as a ‘ certified meter ' ; Provided that, where any alteration is made in any 
certified meter, that meter shall cease to be sf certified meter unless and until it is 
again certified as a certified meter under the provisions of the special Order. 

“ 51. An electric inspector, on being required to do so by the imdertakers or by Inspector to 
any consumer, and on payment of the prescribed fee by the party so requiring him, certify meter, 
shall examine any meter used or intended to be used for ascertaining the value of 
the supply, and shall certify it as a certified meter if he considers it entitled to be so 
certified, and the inspector shall, on the like requisition and payment, examine 
the manner in which any such meter has been fixed and coimected with the service 
lines, and shall certify that it has been fixed and connected with the service lines in 
some manner approved by the [Minister of Transport], if he considers that it is entitled 
to be so certified. 

“ 53. The undertakers shall not, nor shall any consumer, connect any meter 
■ used or to be used under the special Order for ascertaining the value of the supply dSimeote| 
with any electric line through which energy is supplied by the undertakers, or dis- without notice, 
connect any such meter from any such electric line, unless the one has given to the 
other not less than forty-eight hours' notice in writing of the intention to do so, and 
the undertakers or any consumer acting in contravention of this section shall be 
liable for each offence to a penalty not exceeding forty shillings." 


THE DEVELOPMENT AND EOAD IMPEOVEMENT 
FUNDS ACT, 1909. 

(9 Edw. 7, c. 47.) 

An Act to promote the Economic Develop^nent of the United Kingdom and the 
Improvement of Roads therein, [3rd December 1909.] 


PART I. 

Development. 

1 . — (1) The Treasury may, upon the recommendation of the Development Power to make 
Commissioners appointed under this Act, make advances to a Government 
Department, or through a Government Department to a public authority, purposes, 
university, college, school, or institution, or an association of persons or 
company not trading for profit, either by way of grant or by way of loan. 
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Section 1. or jjartly in one way and partly in 'the other, and upon such terms and subject 
to such conditions as they may think fit, for any of the following purposes : — 

(a) Aiding and developing agriculture and rural industries by promoting 

scientific research, instruction and experiments in the science, 
methods and practice of agriculture (including the provision of 
farm-institutes (a)), the organisation of co-operation, instruction 
in marketing produce, and the extension of the provision of small 
holdings ; and by the adoption of any other moans which appear 
calculated to develop agriculture and rural industries ; 

(b) Forestry {including (1) the co'nducting of inquiries^ experiments, and 

research for the purpose of promoting forestry and the teaching of methods 
of afforestation; (2) the purchase and plantvng of land found after 
inquiry to he suitable for afforestation) (&) ; 

(c) The reclamation and drainage of land 

(d) The general improvement of rural transport {including the making of 

light railways but not including the construction or improvement of 
roads) (c) ; 

(e) The construction and improvement of harbours (d ) ; 

(f) The construction and improvement of inland navigations (e) ; 

(g) The development and improvement of fisheries ; 

and for any other purpose calculated to promote the economic development 
of the United Kingdom (/). 

(2) All applications for advances under this Part of this Act shall be made 
to the Treasury in accordance with regulations {g) made by the Treasury. 

(3) No advance shall be made for any purpose which might be carried out 
under the provisions of the Small Holdings and Allotments Act, 1908, upon 
any terms or conditions different from those contained in that statute except 
for some special reason which shall be stated in the annual report of the 
Development Commissioners. 

Words in italics in this section repealed by S. L. R. A., 1927 (18 Halsbury’s Statutes 
1183). 

(a) As to grants toward “farm institutes,” see a circular of the Board of Education, 
dated July 14th, 1911. 

(b) Forestry commissioners have now been appointed under the Forestry Act, 1919 
(3 Halsbury’s Statutes 443), and no further advance is to be made under this section in 
the text (Forestry (Transfer of Woods) Act, 1923 {op. cit. 459)). 

(c) See as to advances for construction, etc., of roads s. 17 ( 1) of the Ministry of Transport 
Act, 1919, post, p. 5206. Under that section the powers of the Development Commissioners 
in relation to light railways were determined, but advances may now be made by the 
Minister of Transport for the construction, improvement or maintenance of light railways. 

(d) The powers of the Oommissioners in relation to harbours are now limited to the 
construction, improvement and maintenance of harbours in connection with the improve- 
ment and development of fisheries, and in such cases the Minister of Transport must be 
consulted before any recommendation is made (Ministry of Transport Act, 1919, s. 17 (1)). 

(e) The powers of the Commissioners in relation to inland navigation wore determined by 
the Ministry of Transport Act, 1919, s. 17 (1), but similar powers are given to the Minister 
under that section. 

( / ) The Commissioners have stated that they regard it as outside their province to assist 
in averting or repairing damage which threatens urban and residential property on the 
coast. They have, however, recommended the Treasury to make advances for the 
protection from the sea of agricultural land. 

(g) See Regulations dated June 13th, 1910. 

BstabUshment 2. — (1) All advances, whether by way of grant or by way of loan, made 

under this Part of this Act shall be made out of a fund, called the development 
fund, into which shall be paid — 

(a) Such naoneys as may from time to time be provided by Parliament 
for the purposes of this Part of this Act ; 
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(b) The sums issued out of the Consolidated Fund under this section ; and Section 2. 

(c) Any sums received by the Treasury by way of interest on or repayment 

of any advance made by way of loan under this Part of this Act, and 
any profits or proceeds derived from the expenditure of any advance 
which by the terms on which the advance was made are to be paid 
to the Treasury. 

(2) There shall he charged on and issued out of the Consolidated Fund, or 
the growing produce thereof in the year ending the thirty-first day of March 
nineteen hundred and elemn, and in each of the next succeeding four years, the 
sum of five hundred thousand founds. 

(3) The Treasury may accept any gifts made to them for all or auy of the 
purposes for which advances may be made under this Part of this Act and, 
subject to the terms of gift, apply them for the purposes of this Part of this 
Act in accordance with regulations made by the Treasury. 

(4) The Treasury shall cause an account to be prepared and transmitted 
to the Comptroller and Auditor-General for examination, on or before the 
thirtieth day of September in every year, showing the receipts into and issues 
out of the development fund in the financial year ended on the thirty-first 
day of March preceding, and the Comptroller and Auditor-General shall 
certify and report upon the same, and such account and report shall be laid 
before Parliament by the Treasury on or before the thirty-first day of January 
in the following year if Parliament be then sitting, and, if not sitting, then 
within one week after Parliament shall be next assembled. 

(5) Payments out of and into the development fund, and all other matters 
relating to the fund and the moneys standing to the credit of the fund, shall 
be made and regulated in such manner as the Treasury may by minute to 
be laid before Parliament direct. 

(6) The Treasury may from time to time invest any moneys standing to 
the credit of the development fund in any securities in which trustees are by 
law authorised to invest trust funds. 

Sub-s. (2) was repealed as from March 31st, 1912, by the Finance Act, 1911. Section 16 
(1) (a) of that Act (see 'post, p. 5119) provided for payment into the fund of one and a 
half million pounds instead of the three sums due in 1913, 1914, and 1915, 

3. — (1) For the purposes of this Part of this Act it shall be lawful for His Constitutioii of 
Majesty by warrant imder the sign manual to appoint [eight] Oommis- oomnSB^o^nera. 
sioners, to be styled the Development Commissioners, of whom one to be 
appointed by His Majesty shall be chairman. 

(2) Subject to the provisions of this section, the term of office of a Commis- 
sioner shall be ten years. One Commissioner shall retire every second 
year, but a retiring Commissioner may be reappointed. The order in which 
the Commissioners first appointed are to retire shall be determined by His 
Majesty. On a casual vacancy occurring by reason of the death, resignation, 
or incapacity of a Commissioner, or otherwise, the person appointed by His 
Majesty to fill the vacancy shall continue in office until the Commissioner in 
whose place he was appointed would have retired, and shall then retire. 

(3) There shall be paid to not more than two of the Commissioners such 
salaries, not exceeding in the aggregate three thousand pounds in each year, 
as the Treasury may direct. 

(4) The Commissioners may act by [four] of their number and notwith- 
standing a vacancy in their number, and, subject to the approval of the 
Treasury, may regulate their own procedure. 

(5) The Commissioners may, with the consent of the Treasury, appoint and 
employ such officers and servants for the purposes of this Part of this Act as 
they think necessary, and may remove any officer or servant so appointed 
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Section 3. and employed, and there shall be paid to such officers and servants such salaries 

or remuneration as the Commissioners, with the consent of the Treasury, 

may determine. 

(6) The salaries of the Commissioners and the salaries or remuneration of 
their officers and servants, and any expenses incurred by the Commissioners 
in the execution of their duties under this Part of this Act, to such amount 
as may be sanctioned by the Treasury, shall be defrayed out of the develop- 
ment fund. 

This section has been amended by the Development and Road Improvement Punds 
Acts, 1910 (9 Halsbnry’s Statutes 218). Under that Act the number of commissioners 
was increased from five to eight, four now form a quorum instead of three and the pro- 
visions as to retirement are varied (s. 1 of the Act of 1910 cit.)). 

As to pensions of Development Commissioners and their officers, see s. 2 of the Act of 
1910 (op. oiL), 


Powers and 
duties of 
CommiB.sioncrs. 


4 . — (1) Every application for an advance under this Part of this Act, 
whether by way of grant or by way of loan, by any body qualified to receive 
an advance under this Part of this Act, shall, if the applicant is a Government 
Department, be referred by the Treasury to the Development Commissioners, 
and, if the applicant is any other body or persons, shall be sent by the Treasury 
to the Government Department concerned, to be by them referred together 
with their report thereon to the Development Commissioners. 

(2) The Commissioners shall consider and report to the Treasury on every 
application so referred to them, and may for that purpose, if necessary, hold 
inquiries either by themselves, or by any of their officers, or any other person 
appointed for the purpose. 

Iz) The Commissioners may also appoint advisory committees, and may 
submit to any such advisory committee for their advice any application 
referred to them. 

(4) The Commissioners may also frame schemes with respect to any of 
the matters for which advances may be made under this Part of this Act 
with a view to their adoption by a Government Department or other body 
or persons to whom an advance may be made. 

(5) Before making any recommendation for an advance for the purjmse 
of the improvement of rural transport, the Commissioners shall consrilt with 
the [Minister of Transport]. 

(6) The Commissioners shall make to the Treasury an annual report of 
their proceedings, and such report shall be laid annually before Parliament 
by the Treasury. 


Power to 5 . — (1) Where an advance is made under this Part of this Act for any 

certSr? purpose which involves the acquisition of land, the Department, body, or 

purposes. persons to whom the advance is made, may acquire and hold land for the 

purpose, and, where they are unable to acquire by agreement on reasonable 
terms any land which they consider necessary, they may apply to the Develop- 
ment Commissioners for an order empowering them to acquire the land 
compulsorily in accordance with the provisions of the Schedule to this Act, 
and the Commissioners shall have power to make such order. 

(2) No land shall be authorised fy an order under this section to be acquired 
compulsorily which, at the date of the order, forms part of any park, garden, 
or pleasure ground, or forms part of the home farm attached to and usually 
occupied with a mansion house, or is otherwise required for the amenity 
or convenience of any dwelling-house, or which at that date is the property of 
any local authority, or has been acquired by any corporation or company 
for the purposes of a railway, dock, canal, water, or other public undertaking, 
or is the site of an ancient monument or other object of archseological 
interest. 
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(3) Tke Commissioners, in making an order for tke compulsory purckase of Section 6. 

land, skall kave regard to tke extent of land keld or occupied in tke locality 

by any owner or tenant and to tke convenience of otker property belonging 
to or occupied by tke same owner or tenant, and skall, so far as practicable, 
avoid taking an undue or inconvenient quantity of land from any one owner 
or tenant, and for tkat purpose wkere part only of a holding is taken skall 
take into consideration tke size and ckaracter-of the existing agricultural 
buildings not proposed to be taken which are used in connection with the 
holding and tke quantity and nature of the land available for occupation 
therewith, and skall also so far as practicable avoid displacing any considerable 
number of agricultural labourers or others employed on or about the land. 

6 . E’er tke puiyoses of this Part of this Act tke expression “ agriculture Definition of 
and rural industries” includes agriculture, horticulture, dairying, tke breeding rSai hiduatriel 
of horses, cattle, and other live stock and poultry, tke cultivation of bees, 
koine and cottage industries, tke cultivation and preparation of flax, tke culti- 
vation and manufacture of tobacco, and any industries immediately connected 
with aud subservient to any of tke said matters. 


PART II. 


Road Improvement. 

TMs part of this Act has been amended by the Roads Act, 1920, and the Roads Improve- 
ment Act, 1925. Both these Acts are set out in Vol. V., jfiost. The Road Board which 
was constituted by s. 7 of this Act has ceased to exist, its powers and duties having been 
transferred to the Minister of Transport by the Miaistry of Transport Act, 1919, posty 
p. 6195, consequently throughout this part of the Act, the words ** Minister of Transport ” 
or “ Minister ” have been substituted for “ Road Board ” or “ Board.” 

Consequent upon the provisions of s. 29 (1) of the L. Gr. A., 1929, Vol. V. and 10 Hals- 
bury’s Statutes 903, “county road” has been substituted for “main road” wherever 
those words occur in this Act. The powers of county councils as highway authorities are 
considerably extended by Part V. of that Act, Vol, V. and 10 Halsbury’s Statutes 927. 
Rural district councils cease to be highway authority and their functions are transferred to 
county councils (s. 30, ibid,, Vol. V, and 10 Halsbury’s Statutes 904). All classified roads 
in urban districts are also transferred to the county councils (s. 31, ibid., Vol. V. and 
10 Halshury’s Statutes 905) unless “ claimed ” under s. 32, ibid,, Vol. V. and 10 Halsbuiy’s 
Statutes 906, by an urban district council entitled to make such a claim. The expression 
“ county road ” not only includes the former “ main roads ” but also the roads transferred 
to county councils by the Act. 


7. \Constitviion of Road Board,'\ 

Repealed by s. 4 of Roads Act, 1920, Vol. V. and 19 Halsbuiy ’s Statutes 88. 


8 . — (1) Tke [Minister of Transport] shall kave power, with tke approval of Powers of 
the Treasury— _ _ . 

(a) [to make to any highway authority advances in respect of tke construc- 

tion of new roads or tke maintenance or improvement of existing 
roads or to make suck advances in conjunction with a highway 
authority, to any company or person] ; (a) 

(b) to construct and maintain any new roads ; 

which appear to tke [Minister] to be required for facilitating road traffic. 

(2) Where advances kave been made to highway authorities in respect 
of the construction of new roads, the [Mmister] may, wkere [he thinks] it 
desirable, also contribute towards the cost of maintenance of suck new roads. 

(3) . . . (6). 

(4) An advance to a highway authority may be either by way of grant 
or by way of loan, or partly in one way and partly in tke otker, and skall 
be upon suck terms and subject to suck conditions as tke [Minister] tkink[s] fit. 

(5) Per tke purposes of this Patt of this Act tke expression improvement 
of roads includes tke widening of any road, tke cutting ofi tke corners of 

nn 
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Provisions as 
to roads con- 
structed by 
[Minister of 
Transport]. 
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any road where land is required to be purchased for that purpose, the levelling 
of roads, the treatment of a road for mitigating the nuisance of dust, and the 
doing of any other work in respect of roads beyond ordinary repairs essential 
to placing a road in a proper state of repair ; and the expression “ roads ” 
includes bridges, viaducts, subways [roadferries and footways] (c). 

The Road Board issued a Circular (July, 1910) as to applications for advances under 
Part II. of the Act, ante, p. 5109. The Minister of Transport issues directions and specifi- 
cations for the tar-treatment of roads. As to the liability of a highway authority for 
damage caused by tar-spraying roads, see Ddl v. ClieaTmm U. D. C., [1921] 3 K. B. 427 ; 
85 J. P. 186 ; 26 Digest 408, 1290, 

(a) The words in brackets were substituted for the words “ to make advances to county 
councils and other highway authorities in respect of the construction of new roads or the 
improvement of existing roads ” by s. 4 and Sched. I., Roads Act, 1920, Vol. V., post. The 
amendment is consequential upon s. 17, Ministry of Transport Act, 1919, post, p. 5206. 
For extension of this power to cases under the Restriction of Ribbon Development Act, 
1935, see s. 19 (2) of that Act, ante, p. 2040. 

(5) Repealed by s. 4, Roads Act, 1920, Vol. V., post. 

(c) The words in brackets were added by s. 4 and Sched. I. of Roads Act, 1920, Vol. Y.,post, 

By s. 2 of the Roads Improvement Act, 1925, Vol. V., post, the expression “ improvement 
of roads ” is extended to include the planting, laying out, maintenance and protection of 
trees, shrubs and grass margins in and beside roads (see s, 1 of the Act of 1925, Vol. V., 
post), the placing on or near roads of notices, milestones and sign posts (see s. 24 of the 
Highway Act, 1835, and s. 6 of Highway Rate, etc., Act, 1882), the freeing of roads from 
tolls (see s. 3 of the Highways and Bridges Act, 1891, ante, p. 4833) and the prescription of 
building lines along roads (see s. 5 of the Roads Improvement Act, 1925, Vol. V., post). 

By s. 4 (8) of the Act of 1925, Vol. V., post, the exercise of the powers under that section 
for removing or preventing the obstruction of view at corners shall be deemed to be an 
improvement in respect of which the Minister may make a grant under this section. 

By s. 67 (2) of Road Traffic Act, 1930, “ improvement of roads ” in this part of this Act 
is extended to include the erection, lighting, maintenance, alteration and removal of refuges 
in roads and subways under roads for the use of foot passengers. 

9, — (1) Every road constructed by the [Minister] under the provisions 
of this Part of this Act shall be a public highway, and the enactments relating 
to highways and bridges shall apply to such roads accordingly, except that 
every such road shall be maintainable by and at the cost of the [Minister], 
and, for the purpose of the maintenance, repair, improvement, and enlarge- 
ment of or dealing with any such road, the [Minister] shall have the same 
powers (except the power of levying a rate) and be subject to the same duties 
as a county council have and are subject to as respects [county roads], and may 
further exercise any powers vested in a county council for the purposes of 
the maintenance and repair of bridges, and the [Minister] shall have the same 
powers as a county council for the preventing and removing of obstructions : 

Provided that — 

(a) Communications between a road or path and a road constructed 

by the [Minister] shall be made in manner to be approved by 
the [Minister] ; and 

(b) The [Minister] and any highway authority in whose district any 

part of any such road is situate may contract for the undertaking 
by such authority of the maintenance and repair of the part of 
such road in their district ; and, for the purposes of such under- 
taking, the highway authority shall have the same powers and bo 
subject to the same duties and liabilities as if the road were a road 
vested in the highway authority. 

(2) Before the Treasury approve of the construction of a new road by the 
[Minister] they shall consult with the [Minister of Health] (a) and shall 
satisfy themselves that notice of the intention to construct the road has been 
sent by the [Minister] to every highway authority in the area of which any 
part of the proposed road will be situate, and shall consider any objections to 
the proposed road which they may receive from any such authority (6). 
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(а) The effect of the Ministry of Transport (Ministry of Health Exception of Powers) Note to 

Order, 1919, is to substitute the Minister of Transport for the Minister of Health in this Section 9. 
subsection. 

(d) By the Unemployment (Relief Works) Act, 1920, s. 4 (20 Halsbuiy’s Statutes 655), 
this sub-section “ shall not apply with respect to the construction of any new road where 
the Minister of Labour certifies that, having regard to the exceptional amount of unem- 
ployment in any area, it is desirable that the construction of the new road should be 
proceeded with forthwith with a view to the speedy provision of employment for unem- 
ployed persons from that area.” 

10. — (1) Where the [Minister] make[s] an advance to a highway authority 

in respect of the construction ojf a new road, the [Minister] may authorise the new road by 
authority to construct the road, and where so authorised the highway authorities, 
authority shall have power to construct the road and to do all such acts 
as may be necessary for the purpose, and any expenses of the authority, 
so far as not defrayed out of the advance, shall be defrayed as expenses 
incurred by the authority in exercise of their powers as highway authority, 
and the enactments relating to such expenses, including the provisions as 
to borrowing, shall apply accordingly. 

(2) Where the highway authority to whom the advance is made are a county 
council, the new road, when constructed, shall be a [county road] and in any 
other case shall be a highway repairable by the inhabitants at large : 

Provided that the maintenance of any such road within the administrative 
county of London shall devolve upon the local authority responsible for the 
maintenance of streets and roads in whose district the same is situate. 

Tbe provision of sub-s. (2) of this section is specially referred to in s. 29 ( 1 ) of the L. G. A., 

1929, Vol. V. and 10 Halsbury’s Statutes 903, in defining “ county roads.” See the notes 
to that sub-section. 

11. — (1) Where the [Minister proposes] (a) to construct a new road under Acquisition 
this Part of this Act, the [Minister] may acquire land for the purpose, and may 

in addition, acquire land on either side of the proposed road within two 
hundred and twenty yards from the middle of the proposed road (&). 

(2) . . . (0). 

(3) Where a highway authority are authorised to construct a new road 
under this Part of this Act, or an advance is made to such an authority in 
respect of the improvement of an existing road, an authority may acquire 
land for the purpose of such construction or improvement. 

(4) Por the purpose of the purchase of land by agreement under this Part 
of this Act by the [Minister] or a highway authority the Lands Clauses Acts 
shall be incorporated with this Part of this Act, except the provisions of those 
Acts with respect to the purchase and taking of land otherwise than by agree- 
ment, and section one hundred and seventy-eight (d) of the Public Health 
Act, 1875, shall apply as if the [Minister] and the highway authority were , 
referred to therein. 

(5) Where the [Minister] or any highway authority are* unable to acquire 
by agreement on reasonable terms any land which they consider necessary, 
they may apply to the Development Commissioners for an order empowering 
them to acquire the land compulsorily in accordance with the provisions 
of the Schedule to this Act, and the Commissioners shall have power to make 
such an order : Provided that the provisions of Part I. of this Act prohibiting 
the compulsory acquisition of the classes of land mentioned in sub-section (2) (e) 
of section five of this Act shall apply to the acquisition by the [Minister] 
of land on either side of a road proposed to be constructed by the [Minister]. 

(б) The [Minister] shall have full power, with the approval of the Treasury, 
to sell, lease, and manage any land acquired by [him] under this Part of 
this Act and not required for the new road . . . (/). 

By s. 3 of the Roads Improvement Act, 1925, Vol. V,,poai, this section is applied to land 
reqtdred for the purpose of being given in exchange for any land forming part of any 
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common, open space or allotment which is required for the improvement or construction 
of a road under this Act. As to the necessity for such an exchange, see s. 19, p. 5112. 

{a) The words in brackets were substituted for the words “ Tkeasury have approved a 
proposal by the Boad Board,” by s. 4 and Sched. I., Roads Act, 1920, Vol. V., post. 

(6) Observe that this sub-section only applies where the Minister is to construct the road. 
Reference may, however, be made to s. 164 of the P. H. A., 1875, p. 4425, as amended 
by s. 83 of the P. H. A., 1925, Vol. V., postf which empowers local authorities to purchase 
lands for the purpose, inter atiat of the improvement and development of frontages or of the 
lands abutting on or adjacent to any street. 

(c) Repealed by s. 20 (3) and Sched. III., Roads Act, 1920, Vol. V., ante. 

{d) Now repealed ; see L. G. A., 1933, s. 173, ante, p. 1001. 

(e) In the Act as originally printed, “ sub-section (3) ” appeared by a clerical error for 

sub-section (2) ” ; see the amending Act of 1910 (9 Halsbury’s Statutes 218). 

(/) The closing portion of this section was repealed by s. 4 and Sched. I., Roads Act, 
1920, Vol. V., post. 

12 . {Expemes and Receipts of Road Board.] 

Repealed by s. 4, Roads Act, 1920, Vol. 

13 . — (1) The [Minister] may, with the approval of and subject to regu- 
lations made by the Treasury, borrow on the security of the [Road Fund] for 
the purpose of meeting any expenditure which appears to the Treasury to he 
of such a nature that it ought to be spread over a term of years, so however 
that the total amount required for the payment of interest on and the repay- 
ment of money so borrowed shall not exceed in any year the sum of two 
hundred thousand pounds. 

(2) If and so far as the [Road Fund] is insufdcient to meet the amount 
required for the payment of interest on and the repayment of principal in any 
year, that amount shall be charged on and payable out of the Consolidated 
Fund or the growing produce thereof, but any sums so paid out of the Con- 
solidated Fund shall be made good out of the [Road Fund]. 

The Road Bund was established by s. 3, Roads Act, 1920, Vol. V., post, and takes the 
place of the road improvement grant. 

14 . [Annual Report to Parliament.] 

Repealed by s. 4, Roads Act, 1920. Section 3 (0) of the same Act requires the Minister 
to make an annual report to parliament of his proceedings under this part of this Act. 

15 . For the purposes of this Part of this Act the expression ‘‘ highway 
authority ” includes as respects the administrative county of London, the 
London County Council. 

By s. 67 (1) of the Road Traffic Act, 1930, the Minister of Transpoit is declared to be a 
highway authority for the purposes of this part of this Act in relation to any roads for the 
maintenance of which he is responsible. 

16 . [Application to Scotland.] 

17 . [Application to Ireland.] 

PART III. 

General. 

18 . In approving, executing, or making advances in respect of the execution 
of any work under this Act involving the employment of labour on a con- 
siderable scale, regard shall be had so far as is reasonably practicable to the 
general state and prospects of employment. 

, 19 . — (1) Where an order made by the Development Commissioners under 
Part I. or Part II, of this Act authorises the acquisition of any land forming 
part of any common, open space, or allotment, the order, so far as it relates 
to the acquisition of such land, shall be provisional only, and shall not have 
effect unless and until it is confirmed by Parliament, except where the order 
provides for giving in exchange for such land other land, not being less in 
area, certified by the [Minister] of Agriculture and Fisheries to be equally 
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advantageous to the persons, if any, entitled to commonable or other rights, Section 19. 
and to the public : 

Provided that — 

(a) (a) ... 

(b) This provision shall not apply to the acquisition of any common land 

for the purpose of the construction of a new road or the improve- 
ment of an existing road within a rural district ; and 

(c) N'othing in this Act shall authorise the acquisition of land on either 

side of .a new road to be constructed by the [Minister of Transport] 
where the land forms part of a common, open space, or allotment. 

(2) Before giving any such certificate of equality of exchange, the [Minister] 
of Agriculture and Fisheries shall give public notice of the proposed exchange, 
and shall afford opportunities to aU persons interested to make representations 
and objections in relation thereto, and shall, if necessary, hold a local inquiry 
on the subject. 

(3) Where any order of the Development Commissioners authorises such 
an exchange, the order shall provide for vesting the land given in exchange 
in the persons in whom the common, open space, or allotment was vested, 
subject to the same rights, trusts, and incidents as attached to the common, 
open space, or allotment, and for discharging the part of the common, open 
space, or allotment acquired from all rights, trusts, and incidents to which 
it was previously subject. 

(4) For the purposes of this Act the expression ‘‘ common ” shall include 
any land subject to be enclosed tmder the Inclosure Acts, 1845 to 1882, and 
any town or village green ; the expression open space ’’ means any land 
laid out as a public garden or used for the purposes of public recreation and 
any disused burial ground ; and the expression “ allotment ’’ means any 
allotment set out as a fuel allotment or a field garden allotment under an 
Inclosure Act. 

Land may he acquired under s. 11, ante, p. 6111, for purposes of exchange under this 
section as if it were required for the construction or improvement of the road concerned 
(Roads Improvement Act, 1925, s. 3, Vol. V. and 9 Halsbury’s Statutes 221). 

(a) This proviso which related to the acquisition of common lands for the purpose of 
forestry was repealed by S. L. R. A., 1927 (18 Halsbury’s Statutes 1183), consequent upon 
the transfer of the powers of the Commissioners in relation to forestry under the Forestry 
Act, 1919 (3 Halsbury’s Statutes 443). 

20. This Act may be cited as the Development and Road Improvement Short title. 
Funds Act, 1909. 

SCHEDULE. 

SeOTIOKS 6 AKD 11. 

(1) Where a Government Department, body, or persons to whom an advance is 
made under Part I. of this Act, or the [Minister of Transport] or a highway authority 
(in this Schedule referred to as “ the undertakers ”) propose to pxzrchase land com- 
pulsorily under this Act, the undertakers may submit to the Development Com- 
missioners a draft order putting in force, as respects the lands specified in the order, 
the provisions of the Lands Clauses Acts with respect to the purchase and taking 
of land otherwise than by agreement. 

(2) The order shall he in the prescribed form and shall contain such provisions 
as the Development Commissioners may prescribe for the purpose of carrying the 
order into effect, and shall incorporate the Lands Clauses Acts and sections seventy- 
seven to eighty-five of the Railways Clauses Consolidation Act, 1845, or, in Scotland, 
sections seventy to seventy-eight of the Railways Clauses Consolidation (Scotland) 

Act, 1845, and those Acts shall apply accordingly, subject to the following modifica- 
tions : — 

(a) Any question of disputed compensation shall be determined by a single 
arbitrator who shall be appointed, and whose remuneration shall be 
fixed, as respects England, by the Lord Chief Justice of England, as respects 
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Scotland by the Lord President of the Court of Session, and as respects 
Ireland by the Lord Chief Justice of Ireland, and the arbitrator so appointed 
shall be deemed to be an arbitrator within the moaning of those Acts ; 

(b) An arbitrator so appointed may, notwithstanding anything in the Lands 

Clauses Acts, determine the amount of costs, and shall have power to dis- 
allow, as costs of the arbitration, the costs of any witness whom he considers 
to have been called unnecessarily, and any other costs which he considers 
have been caused or incurred unnecessarily ; 

(c) In determining the amount of any disputed compensation under any such 

order, no additional allowance shall be made on account of the purchase 
being compulsory, and the arbitrator shall have regard to the extent to which 
the remaining and contiguous lands and hereditaments belonging to the 
same proprietor may be benefited by the proposed work or road for which 
the land is authorised to be acquired by the undertakers ; 

(d) The provisions of the Lands Clauses Acts as to the sale of superfluous land 

shall not apply. 

The assessment of compensation must now be determined by an ofiSoial arbitrator 
under the Acquisition of Land (Assessment of Compensation) Act, 1919, post^ p. 5213, 
and the provisions of that Act in respect of the assessment of compensation will apply. 

(3) The draft order shall be published by the undertakers in the prescribed manner, 
and such notice shall be given both in the locality in which the land is proposed to 
be acquired and to the owners, lessees, and occupiers of that land as may be prescribed, 
and in the case of land forming part of a common, open space, or allotment, also to 
the [Minister] of Agriculture and Fisheries. 

(4) An order authorising the acquisition of any buildings may, if a. portion only 
of those buildings are required for the purposes of the undertakers, notwithstanding 
anything in the Lands Clauses Acts, require the owners of and other persons interested 
in those buildings to sell and convey to the undertakers the portions only of the 
buildings so required, if the arbitrator is of opinion that such portions can be severed 
from th^e remainder of the properties without material detriment thereto, and, in 
such case, the undertakers shall not be obliged to purchase the whole or any greater 
portion thereof, and shall pay for the portions acquired by them and make compensa- 
tion for any damage sustained by the owners thereof or other parties interested 
therein by severance or otherwise. 

This section in effect excludes s. 92 of the Lands Clauses Consolidation Act, 1845, antf^ 
p. 4139. 

(5) An order may provide for the continuance of any existing easement or the 
creation of any new easement over the land authorised to be acquired. 

(6) Where the land is glebe land or other land belonging to an ecclesiastical 
benefice, the order shall provide that sums agreed upon or awarded for the purchase 
of the land or to be paid by way of compensation for the damage to be sustained 
by the owner by reason of severance or other injury affecting the land, shall not be 
paid as directed by the Lands Clauses Acts, but shall bo paid to the Ecclesiastical 
Commissioners to be applied by them as money paid to them upon a sale under the 
provisions of the Ecclesiastical Leasing Acts of land belonging to a benefice. 

The provisions of this paragraph shall not apply to Scotland or Ireland. 

(7) In construing, for the purposes of this Schedule or any order made thereunder, 
any enactment incorporated with the order, this Act together with the order shall 
be deemed to be the special Act and the undertakers shall bo deemed to be the 
promoters of the undertaking, and the expression “ land shall include easements, 
in or relating to land. 

(8) In this Schedule the expression “ prescribed means prescribed by the 
Development Commissioners, and in Scotland the expression “ easements means 
servitudes. 



The Finance (1909-10) Act, 1910. 


5115 
Section 85. 


THE FINANCE (1909-10) ACT, 1910. 

(10 Edw. 7, c. 8.) 

PAET I. 

Duties on Land Values. 

!(: « « « He ♦ 

Supplemental. 

35. — (1) No duty under this Part of this Act (a) shall be charged in respect Exemption for 
of any land or interest in land held by or on behalf of a rating authority ilttag autho- 
or any statutory combination representative of two or more local or rating cities. ^ 
authorities, . . . (h). 

(2) For the purposes of this section the expression “rating authority” 
means any body who have power to raise a rate or administer money raised 
by a rate ; and the expression “ rate ” means a rate the proceeds of which are 
applicable to public local purposes, and which is leviable on the basis of an 
assessment in respect of the yearly value of property, and includes any sum 
which, though obtained in the first instance by a precept, certificate, or other 
instrument, requiring payment from some authority or officer, is or can be 
ultimately raised out of a rate as before defined. 

(a) The duties under Part I. were the “ Duties on Land Values,” viz. Increment Value 
Duty (ss. 1 — 12), Reversion Duty (ss. 13 — 15), Undeveloped Land Duty (ss. 16 — 19), and 
Mineral Rights Duty (ss. 20 — 24 (16 Halsbury’a Statutes 747 — 749)). All these duties, 
except the Mineral Rights Duty, ceased to be chargeable from 4th August, 1920 (Finance 
Act, 1920, s. 57 (op. cit. 857)). 

(b) The remainder of this sub-section was repealed by s. 64 (3) and Sched. IV., Financs 
Act, 1920. 

:{e sic lie 41 sfe « 

PART VI. 

Customs and Excise other than Liquor Licence Duties. 

4e 4s 4; :!c )!c 

85. (^) {Exemptions and allowances in respect of the duty on motor spirit. 'I 

(a) Repealed as from 1st July, 1921, by s. 64 (3) and Sched. IV., Finance Act, 1920. 

The customs duty on motor spirit was repealed by s. 12 of Finance Act, 1920. 

86. {a) [Duty on licences for motor cars.l 

(a) Repealed as from 1st January, 1921, by s. 64 (3) and Schedule IV., Finance Act, 

1920. The excise duty on licences for mechanically propelled vehicles was repealed by 
s. 12 of Finance Act, 1920, and fresh duties were imposed by s. 13 of the same Act (16 
Halsbury’s Statutes 852), See, however, the Roads Act, 1920, Vol. V., post. 


PART VII. 


Provisions as to Payments to Local Authorities and to Road 
Improvement Account. 


87 , — ( 1 ) All payments made in pursuance of conditions attached by licensing Payments in 
justices to the grant of new licences under section four of the Licensing Act, mon^oiy value 
1904 (a), shall, notwithstanding anything in that or any other Act, be paid Exchequer, 
into the Exchequer, 


(a) See' also s. 14 (3) of the Licensing (Consolidation) Act, 1910 (9 Halsbury’s Statutes 
996). 
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Section 88. 88. — (1) For the purpose of subsection (3) of section seventeen of the Finance 

— - Act, 1907 (ivhioh mahes provision loith respect to the method of calculating pro- 

£cS^taxat!on° of duties in the event of any aliemlion of the rale of duties), the proceeds of 
account in the duties on the licences for the sale of mtomoating liquor and on hcences for 
iitiuor\ioLices motor cars imposed by this Act slmll, so far as respects the sums to he patd mto 
a^to^dutiefow taxation account out of the Consolidated Fund in respect thereof, be 

motor car deemed notwithstanding anything in that subsection to he the amount of the pro- 
licencea. ceeds of the duties on those licences during the year ending the thirty-first day of 
March nineteen hundred and nine {a). 

(2) Notwithstanding the proviso to subsection (4) of section six of the 
Finance Act, 1908 (6), the duties on licences for motor cars in England and 
Wales shall continue to be duties to which that section applies, but any sum 
by which the proceeds of those duties levied in any financial year by the council 
of any county or county borough exceed the amount of the proceeds of those 
duties certified by the Local Government Board to have been collected 
in that county or county borough during the year ending the thirty-first 
day of March nineteen hundred and nine shall be paid into the Exchequer, 
and a council shall be entitled to be paid any stxm by which the proceeds 
of those duties levied by them in any year are less than that amount, and the 
sums so to be paid shall be charged on and paid out of the Consolidated Fund 
or the growing produce thereof. 

(3) Any reference in this section to duties on licences for motor cars or to the 
proceeds of those duties shall be construed to be a reference only to the duties on 
the licences which are affected by this Act (c). 

(а) The words “ and on licences for motor cars ” wore repealed by the Revenue Act, 191 1, 
post, p. 5117. As to such duties, see next sub-section. The remainder of the sub-section 
and s. 17 of the Finance Act, 1907, referred to therein were repealed by the L. G. A., 1929, 
Sched. XII., Pt. VI., Vol. V. and 10 Halsbury’s Statutes 1017, consequent upon the winding 
up of the local taxation accounts, and the discontinuance of the grants out of the Con- 
solidated Fund by ibid., s. 85 and Sched. 11., Vol. V. and 10 Halsbury’s Statutes 937, 979. 

(б) See this sub-section, ante, p. 5066. By virtue of s. 18 (1) of the Revenue Act, 1911, 
post, p, 5117, the present sub-section now applies to the duties on all carriage licences 
(including motor cars), and stereotypes the portion thereof applicable to local purposes. 

(c) Repealed by the Revenue Act, 1911, post, p. 6117. 

* * * * * 


Payment of 9 ®* — (•^) There shall be charged on and paid out of the Consolidated Fund 

dutiea^on motor or the growing produce thereof a sum (in this Act referred to as the road 
motOT Sue improvement grant) (a) equal to the net proceeds of the duties on motor spirit 
road^:^ove- proceeds of the duties on licences for motor cars which are aifocted 

ment account, by this Act. 

(2) The road improvement grant shall bo carried to a separate account 
to be established under regulations made by the Treasury for the purpose, 
and, subject to such regulations as may be made by the Treasury with respect 
to accounts and accumulations of moneys standing to the account, be adminis- 
tered and applied in manner provided by the Development and Road Improve- 
ment Funds Act, 1909. 

(3) The expression “ the net proceeds of the duties ’’ means the amount of 
those duties paid into the Exchequer, after deducting such sums as are certified 
by the Commissioners to be the cost of collecting the duties, and after deduct- 
ing in the case of duties payable on licences for motor oars any sum which is 
payable to any local taxation account in respect of the proceeds of those 
duties, or to any council in respect of any deficiency in the proceeds of those 
duties. 

(a) This is now the Road Fund. See the Development and Road Improvement Funds 
Act, 1909, ante, p. 5105, as amended by the Roads Act, 1920, and notes thereto, Vol. V., 
post* By s. 18 (3) of the Revenue Act, 1911, post, p. 6117, the provisions of this section 
were extended to the duties on carriage licences generally. 
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91. (a ) — (1) There shall be charged on and paid out of the Consolidated Section 91. 

Fund or the growing produce thereof a sum equal to one-half of the net 

proceeds of the duties on land values under Part L of this Act (including half ?he pro- 
mineral rights duties). 

( 2 ) ihe sums so charged shall be carried to a separate account, to be esbab- land values for 
lished under regulations made by the Treasury for the purpose, and, subject aShormes.°°^^ 
to such regulations as may be made by the Treasury in respect of accounts, 
audit, and accumulation of moneys standing to the account, be appropriated 
for the benefit of local authorities in the United Kingdom in such manner as 
Parliament may hereafter determine. 

(a) The operation of this section is suspended until Parliament otherwise determines : 
see Revenue Act, 1911, s. 16, infra, as amended by s. 16, Finance Act, 1914 (Sess. 2). 

The Act of 1911, infra, repealed it, bnt such repeal was annulled by s. 21 of the Finance 
Act, 1911, post, p. 5120. 

* :1s * sk a: 


THE EBVBNUE ACT, 1911. 

(1 Geo. 5, c. 2.) 

PART V. 

Provisions as to Payments for Local Authorities. 

16 . Section ninety-one (a) of the principal Act (which provides for the Repeal of 
payment of half the proceeds of the duties on land values for the benefit of ib^Bdw. 7 , 
local authorities) shall be suspended in its operation as from the date of the 
principal Act until Parliament shall otherwise determine (&). 

(а) See this section, supra, 

(б) The closing words of this section which limited the suspension to 31st March, 1914, 
were repealed by s. 16 of Finance Act, 1914 (Sess. 2). The next section which dealt with 
certain payments into the Local Taxation Account was repealed by the L. G. A, 1929, 

Sched. XII., Pt. VI., Vol. V. and 10 Halsbury’s Statutes 1017, see note {a) to s, 88 of the 
Finance (1909-10) Act, 1910, ante,, p. 5116. 

ilc ^ « He 

18 . — (1) So much of subsection (2) of section eighty-eight {a) of the principal Extension 
Act as provides for the payment of a part of the proceeds of the duties on lo bIw.^7, c. s, 
licences for motor cars in England and Wales into the Exchequer, and for * 

the payment out of the Consolidated Fund to the council of a county or coimty 
borough of any deficiency in the proceeds of those duties, shall extend to the 
proceeds of the duties on all carriage licences (whether licences for motor cars 
or not), and that provision shall be construed accordingly. 

(2) {Scotland.] 

(3) Section ninety iff) of the principal Act (which relates to the payment 
out of the Consolidated Fund of a sum equal to the net proceeds of the duties 
on motor spirit and motor car licences as the road improvement grant) shall be 
construed as if a reference to the duties on carriage licences were substituted 
in that section for the references to the duties on licences for motor cars which 
were afiected by that Act and to the duties payable on licences for motor cars. 

(4) In this section, the expression duties on carriage licences ’’ means the 
duties on all licences for carriages, including any duty charged under sub- 
section (1) of section eight of the Locomotives on Highways Act, 1896, and any 59 ^ qq yj^t. 
duty charged under section eighty-six of the principal Act in respect of motor 86 . 
cars. 

(a) See this sub-section, ante, p. 5116. 

(b) See this section, ante, p. 5116, 
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Section 20. 


Repeal, con- 
struction, and 
short title. 


Certain false 
statements 
concerning a 
candidate to 
be an illegal 
practice. 

Injunction 
against person 
making false 
statement. 

47 <fc 48 Viet, 
c. 70. 


The Municipal Elections, etc. Act, 1911. 

PART VII. 

Miscellaneous. 

20.— (1) The enactments specified in the Schedule to this Act are hereby 
repealed to the extent mentioned in the third column oj that Schedule (a). 

{n) This sub-section and the Schedule referred to therein were repealed by S. L, R, A., 
1927 (18 Halsbiiry’s Statute.^ 1183). 

SCHEDULE. 

ENACTMENTS REPEALED. 


Session and 
Chajpter. 

Short Title. 

Extent of Repeal. 

10 Edw. 7, c. 8. 

j 

Finance (1909-10) Act, | 
1910. 

Section fourteen, sub-section (3) ; section 
forty -four, subsection (1) ; the words 
“ and on licences for motor cars ” in sub- 
section (1) of section eighty-eight ; stib- 
section (3) of section eighty -eight ; and 
section ninety-one (a). 


(a) The repeal of s. 91, ante, p. 5117, was annulled by the Finance Act, 1911, s. 21, 
post, p. 5120. 


THE MUNICIPAL ELECTIONS (COEBUPT AND ILLEGAL 
PEACTICES) ACT, 191L 

(1 & 2 Geo. 5, c. 7.) 

An Act to amend the Municipal Elections {Corrupt and Illegal Practices) 
Act, 1884 (a). [18th. August, 1911.] 

1 , — (1) Any person who, or the directors of any body or association corpo- 
rate which, before or during any municipal election, shall, for the purpose of 
affecting the return of any candidate at such election, make or publish any 
false statement of fact in relation to the personal character (6) or conduct of 
such candidate shall he guilty of an illegal practice within the meaning of the 
provisions of the Mimicipal Elections (Corrupt and Illegal Practices) Act, 
1884 (c), and shall be subject to all the penalties for and consequences of 
committing an illegal practice in the said Act mentioned, and the said Act 
shall be taken to be amended as if the illegal practice defined by this Act had 
been contained therein. 

(2) No person shall be deemed to be guilty of such illegal practice if he can 
show that he had reasonable grounds for believing and did believe, the state- 
ment made by him to be true. 

(3) Any person who shall make or publish any false statement of fact as 
aforesaid may he restrained by interim or perpetual injunction by the High 
Court of Justice from any repetition of such false statement or any false 
statement of a similar character in relation to such candidate, and, for the 
purpose of granting an interim injunction, prima facie proof of the falsity of 
the statement shall be sufficient (d). 

(4) A candidate (e) shall not be liable nor shall be subject to any incapacity, 
nor shall his election be avoided, for any illegal practice under this Act com- 
mitted by his agent, unless it can be shown that the candidate has authorised 
or consented to the committing of such illegal practice, or has paid for the 
circulation of the false statement constituting the illegal practice, or unless 
upon the hearing of an election petition the election court shall find and report 
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The Finance Act, 1911. 

that the election of such candidate was procured or materially assisted in Note to 
consequence of the making or publishing of such false statements. Section 1. 

(a) This Act is applied to elections of urban and rural district councillors conducted 
under the L. G. A., 1933, ante, p. 735, and the rules made thereunder, see s. 2, infra, 

(b) A statement that a candidate is a “ Communist ” is not a statement .as to personal 
character within this section {Burns v. Associated Newspapers, Ltd. (1925), 89 J. P. 205 ; 

42 T. L. B. 37 ; Digest Supp.). 

(c) See this Act, ante, p. 4671 ; see s. 7, ante, p. 4674, thereof for the punishment on 
conviction for an illegal practice. 

(d) Where justification is pleaded, an interlocutory injunction will not be granted 
unless defendants have no reasonable prospect of success at the trial {Burns v. Associated 
Newspapers, Ltd., supra). 

(e) As to the liability of a candidate, see ss. 8, 19, of the principal Act, ante, pp. 4674, 

4678. 

2. This Act may be cited as the Municipal Elections (Corrupt and Illegal Short title and 
Practices) Act, 1911, and shall be construed as one with the Municipal Elections <^^*istruction. 
(Corrupt and Illegal Practices) Act, 1884:, and that Act and this Act may be 
cited together as the Municipal Elections Corrupt and Illegal Practices 
Acts, 1884 and 1911. 

THE PUBLIC WOEZS LOANS ACT, 1911. 

(1 & 2 Geo. 5, c. 17.) 

:ic :{( si: sie 4c 

4. In section eleven (a) of the Public Works Loans Act, 1875, as amended Amendment 
by section five of the Public Works Loans Act, 1898, fifty years shall be 33 ^Vo^vict. 
substituted for thirty years as the maximum period for the repayment of a 

loan in a case where no period for repayment is specified by the special Act repayment 
.relating to the loan. 

61 & 62 Viet. 

(a) See this section, ante, p. 4534. The period had already been extended from twenty c. 54. 
years, as originally enacted, to thirty years by s. 5 of the Public Works Loans Act, 1898 
(12 Halsbury’s Statutes 299), which is now omitted firom this volume as spent. 

5, This Act may be cited as the Public Works Loans Act, 1911. Short title. 


THE FINANCE ACT, 1911. 

(1 & 2 Geo. 5, c. 48.) 

4: 4c 4: 4: 4c 4( 

11, (a) [Exemption of motor cars used for fire brigade purposes from duty on 
licences for motor cars.] 

{a) Repealed by s, 64 and Sched. IV., Finance Act, 1920. 

12- (a) [Exemption for motor fire engines, Sc., in respect of the duty on motor 
spirit.] 

(a) Repealed by s. 64 and Sched. IV., Finance Act, 1920 (16 Halsbury’s Statutes 859). 
As to the exemption of fire engines, ambulances, and other vehicles used by local autho- 
rities from the duties now in force, see s. 13 (4), Finance Act, 1920 {op. cit. 853). 

4c 4c 4c 4c 4e 4c 


PART lY. 

National Debt. 

Partial appU- 

16« — (1) The old sinking fund for the financial year ending the thirty-first cation of sur- 
day of March lameteen hundred and eleven, as calculated under section nine- ^Itopmenfiuna 
teen of the Eevenue Act, 1911, shall, notwithstanding anything in the Sinking 
Fund Act, 1875- 
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Section 16. 


9 Edw. 7, c. 47. 


Amendment of 
schedule to 
Eevenue Act, 
1911. 

1 Geo. 5, c. 2. 


Repeal, con- 
struction, and 
short title. 


Section 22. 


Application of 
Act. 


Coal Mines Act, 1911. 

(a) to the extent of one million five hundred thousand pounds, bo issued 

and paid by the Treasury cit such times as they direct to the. develop- 
ment fund under the Development and Road Improvement* Funds 
Act, 1909 (tf), in lieu of the sums to be issued out of the consolidated 
fund under subsection (2) of section two of that Act in the years ending 
the thirty-first day of March nineteen hundred and thirteen, nineteen 
hundred and fourteen, and nineteen hundred and fifteen respectively ; 
and 

(b) to the extent of one million five hundred thousand pounds, be issued . 

by the Treasury at such times as they direct, and carried by the 
Treasury to a separate account, and made available in such manner as 
■ Parliament may determine for the purposes of the provision of, or 
making grants in aid to, sanatoria and other institutions (6) for the 
treatment of tuberculosis, or such other diseases as the [Minister of 
Health], or as respects Scotland the Local Government Board 
for Scotland, or as respects Ireland the Local Government Board for 
Ireland, with the approval of the Treasury, may appoint ; and 

(a) See this Act as amended, ante^ p. 5105. 

(h) See the National Insurance Act, 1911, a. 64, po5f, p. 6124. 

](( sis * * * sie 

21 . The Revenue Act, 1911, shall be read as if section ninety-one of the 
Finance (1909-10) Act, 1910, were not included in the schedule of enactments 
repealed (a). 

(a) But s. 91, though not repealed, is at present suspended, see note thereto, p. 5117. 

22. -(l) The enactments mentioned in the Schedule to this Act are hereby 
repealed to the extent specified in the third column of that Schedule (a), 

(a) This sub-section and the Schedule referred to therein were repealed by S. L. R. A, 
1927 (18 Halshury’s Statutes 1183). 


SCHEDULE. 


ENACTMENTS EEPEAIED. 


Session and 
Chwpter. 

Short Title. 

Extent of liepeal. 

9 Edw. 7, c. 47. 

The Development and 

Sul-section (2) of section two^ as from the 
thirty-first day of March nineteen hundred 


Eoad Improvement 


Funds Actt 1909. j 

and twehe (a). 


{a) See note to this section, ante, p. 6107. 


COAL MINES ACT, 1911 (a). 

(1 & 2 Gsp. 5, c. 50.) 

An Act to consolidate and amend the Law relating to Goal Mines and certain 
other mines. [16th December, 1911*] 

Application op Act. 

1 . The mines to which this Act applies (6) are mines of coal, mines of 
stratified ironstone, mines of shale, and mines of fire-clay ; and in this Act 
the expression ** mine,” unless the context otherwise requires, means a mine 
to which this Act applies. 
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1 & 2 Geo. 5, o. 50. 

{a) This Act repealed the provisions of the Coal Mines Kegnlation Act, 1887 (12 Hals- Note tO 
bury’s Statutes 49), as to the matters dealt with in the text. Section 1. 

(6) Shafts of abandoned mines of a kind to which this Act does not apply are dealt with 

by the Metalliferous Mines Regulation Act, 1872, aMCf p. 4321 ; and reference should be 
made to the oases cited in the notes thereto. 


26. — (1) Where any mine {a) is abandoned or the working thereof dis- ^ 
continued (6), at whatever time the abandonment or discontinuance occurred, abandoned 
it shall be the duty of the owner {a) thereof, and of every other person 
interested in the minerals of the mine, to cause the top or entrance of every (c) 
shaft and outlet to be kept surrounded by a structure of a permanent 
character sufficient to prevent accidents : 

Provided that — 

(i) Subject to any contract to the contrary, the owner of the mine shall, 

as between himself and any other person interested in the minerals 
of the mine, be liable to carry this section into effect, and to pay 
any costs, charges and expenses incurred by any other person 
interested in the minerals of the mine in carrying this section into 
effect : 

(ii) Nothing in this section shall exempt any person from any liability 

under any other Act, or otherwise. 

(2) No person shall be precluded by any agreement or otherwise from 
doing, or be liable to any inj unction, damages, penalty, or forfeiture in respect 
of, such acts as may be necessary in order to comply with the provisions of 
this section. 


(3) Any shaft or outlet which is not kept surrounded by a structure as 
required by this section shall be deemed to be a nuisance within the meaning 
of section ninety-one of the Public Health Act, 1875 (d). 


(a) See definitions in s. 122, infra. 

(h) Where a shaft is abandoned or working thereof discontinued, notice must be given 
to the Inspector of Mines (s. 19 (12 Halsbury’s Statutes 91)). S. 37 {op. cit. 104) deals 
with the fencing of shafts not abandoned or permanently out of use. 

(c) This provision applies to all shafts and outlets and is no longer restricted as under 
the repealed Act to such as are within fifty yards of a highway, road, footpath, or place of 
public resort, or are in open or uninclosed land. . 

(d) For the effect of this provision see note {a) to the Quarry Fencing Act, 1887, ante^ 
p. 4696. There appears to be no longer any penalty for mere neglect to fence before 
service of a “ nuisance ” notice. 




PART III. 

Provisions as to Health. 

76. General regulations shall be made under this Act with respect to the 
provision and use of sanitary conveniences in mines, both above and below conveniences, 
ground (a). 

(a) As to this section, see note to s. 46 of the P. H. A., 1936, ant% p. 145. The general 
regulations referred to are made by the Home Secretary (s. 86). 

sfe * ’ie 

122. In this Act, unless the context otherwise requires, — interpretation 

‘‘ Mine includes every shaft in the course of being sunk, and every 
level and inclined plane in the course of being driven, and all the 
shafts, levels, planes, works, tramways, and sidings, both below 
ground and above ground, in and adjacent to and belonging to the 
mine, but does not include any part of such premises on which any 
manufacturing process is carried on other than a process ancillary 
to the getting, dressing or preparation for sale of minerals : 
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Prohibitjon of 
sale and use 
for the purpose 
of manufacture 
of certain 
articles of 
unclean flock 
manufactured 
from rags. 


66 & 57 Viet. 
0 . 66 . 


The Rag Flock Act, 1911. 

Owner/' wlien used in relation to any minCj means any person or body 
corporate who is the immediate proprietor or lessee, or occupier of 
any mine, or of any part thereof, and in the case of a mine the busi- 
ness whereof is carried on by a liquidator or receiver includes such 
liquidator or receiver, but does not include a person or body corporate 
who merely receives a royalty, rent, or fine from a mine, or is merely 
the proprietor of a mine subject to any lease, grant, or licence for the 
working thereof, or is merely the owner of the soil, and not interested 
in the minerals of the mine ; but any contractor for the working of 
any mine, or any part thereof, shall be subject to this Act in like 
manner as if he were an owner, but so as not to exempt the owner 
from any liability : 


THE BAG FLOCK ACT, 1911. 

(1 & 2 Geo. 5, c. 52.) 

A 7 i Act to ■jprohibit the sale and use for the 'piirfose of the manufacture of certain 
articles of undean Flock inanufactured from Rags. 

[16th December, 1911.J 

1. — (1) It shall not be lawful for any person to sell or have in his possession 
for sale flock manufactured from rags (a) or to use for the purpose of making (6) 
any article of upholstery, cushions, or bedding flock manufactured from rags 
or to have in his possession flock manufactured from rags intended to be used 
for any such purpose, unless the flock conforms to such standard of cleanliness 
as may be prescribed by regulations (c) to he made by the [Minister of 
Health], and, if any person sells or uses or has in his possession flock in contra- 
vention of this Act, he shall be liable on summary conviction to a fine not 
exceeding, in the case of a first ofience, ten pounds, or in the case of a second 
or subsequent offence fifty pounds. 

(2) All regulations made by the [Minister of Health] under this Act 
shall be laid Oefore Parliament as soon as may be after they arc made, and the 
Eules Publication Act, 1893 {d), shall apply to such regulations as if they were 
statutory rules within the meaning of section one of that Act. 

(3) Where, in any proceedings against a person charged with an offence 
xmder this Act, it is proved that an offence under this Act has been committed, 
but that the person charged with the offence — 

(a) purchased the flock in respect of which the offence was committed 

from a person resident within the United Kingdom who sold the flock 
under a warranty that it complied with the prescribed standard of 
cleanliness ; and 

(b) took reasonable steps to ascertain, and did in fact believe in, the 

accuracy of the statement contained in the warranty ; 
the person so charged shall be entitled upon an information duly laid by him 
to have the person who gave the warranty brought before the court, and that 
person may be summarily convicted of the offence, and the person originally 
charged shall he exempt from any fine, and the person so convicted shall, 
in the discretion of the court, also be liable to pay any costs incidental to 
the proceedings. 

(4) Where a person is charged with having flock in his possession in contra- 
vention of this Act any flock proved in the proceedings to have been found in 
his possession shall be deemed to be intended for sale or for use in the manu- 
facture of such articles as aforesaid, unless the contrary is proved. 
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(5) It shall be the duty of a sanitary authority to enforce the provisions 
of this Act within their district, and for that purpose the medical officer of 
health, the inspector of nuisances or sanitary inspector, or any other officer 
whom the sanitary authority may appoint, shall have power, if so autho- 
rised (e) by the sanitary authority, to institute and carry on any proceedings 
which the sanitary authority is authorised to institute and carry on under 
this Act, and to enter at all reasonable times any premises in which he has 
reasonable cause to believe that an offence under this Act is being committed, 
and to examine and take samples for the purposes of analysis of any flock 
found therein : 

Provided that, where a sample is so taken, the occupier of the premises 
may require the officer taking the sample to divide it into two parts and to 
mark, seal, and deliver to him one part. 

If any person wilfully obstructs any such officer in the execution of his 
powers under this section, he shall be liable on summary conviction to a fine 
not exceeding five pounds. 

(6) The expenses of sanitary authorities under this Act shall be defrayed — 

(a) in the case of the mayor, aldermen and commons of the city of London 

in common council assembled, out of the general rate ; 

(b) in the case of the council of a metropolitan borough, as part of the 

expenses incurred by the council in the execution of the Public Health ^5 vish. 
(London) Act, 1891 ; 

(c) [Rejoealed by the L. G. A., 1933, ante, p. 735.] 

(7) All fines imposed in any proceedings instituted by a sanitary authority 
in pursuance of their powers and duties under this Act shall be paid to the 
sanitary authority and carried to the credit of the fund out of which the 
expenses incurred by the authority under this Act are defrayed. 

(8) , (9) [A'pjplication to Scotland and Ireland.] 

{a) Elook consisting of jute refuse, composed partly of waste fluff from the machines, 
and partly of cuttings from woven jute fabric trimmed away in manufacture, was held 
to be within the Act {Cooper v. Swift, [1914] 1 K. B. 253 ; 78 J. P. 57 ; 39 Digest 463, 89X). 

This case was followed in Bahnforth v, Ghadhum, [1927] 1 K. B. 663 ; 91 J. P. 21 ; 39 
Digest 463, 892, where it was held that the word “ rags ” in the section was not limited 
to rags which have become polluted through association with human or animal life, but 
included flock made from new and uncontaminated material. 

In order to remove doubts, the Rag Block Act (1911) Amendment Act, 1928, Vol. V. 
and 13 Halsbury’s Statutes 1193, was passed, which declares that the expression “flock 
manufactured from rags ” means “ flock which has been produced wholly or partly by 
tearing up woven or knitted or felted materials whether old or new, but does not include 
flock obtained wholly in the processes of the scouring and finishing of newly woven or 
newly knitted or newly felted fabrics.” 

(6) The restuffing of a mattress with flock — ^the flock being taken from the same cover 
and put back again without any addition — ^is not the “ ma&ig any article of bedding ” 
within the meaning of this sub-section (Gamble v. Jordan, [1913] 3 K. B. 149 ; 77 J. P. 269 ; 

38 Digest 221, 539). But putting a new cover in place of an old one on a mattress con- 
taining rag flock is “ making any article of bedding ” within the sub-section (Guildford 
Corporation v. Brown, [1916] 1 K. B. 256 ; 79 J. P. 143 ; 38 Digest 222, SiO). The sub- 
section does not apply to the mere sale of second-hand articles which contain rag flock 
(Cooper V. Evan CooJds Depositories, Ltd., [1915] 1 K. B. 344 ; 79 J. P. 159 ; 38 Digest 
222, 542). 

(c) Regulations, citable as “ The Rag Flock Regulations, 1912,” were issued on June 8th, 

1912, and provide as follows : — “ Flock shall be deemed to conform to the standard of 
cleanliness for the purposes of sub-s. (1) of section 1 of the Act when the amount of soluble 
chlorine, in the form of chlorides, removed by thorough washing with distilled water at a 
temperature not exceeding 25 degrees Centigrade from not less than 40 grammes of a well- 
mixed sample of flock, does not exceed 30 parts of chlorine in 100,000 parts of the flock.” 

(d) In the case of rules to which s. 1 of the Rules Publication Act, 1893 (18 Halsbury’s 
Statutes 1016), applies, notice of the intention to make rules and of the place where copies 
of the drafr rules may be obtained must be published in the Gazette at least forty days 
before the rules are made, and during those forty days any public body may make repre- 
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The National Insueancb Act, 1911. 

sontations or suggestions. There is, however, power to make provisional rules without 
such notice in cases of urgency. 

(e) Presumably a general authority will suffice. It should be by resolution {cf. Diicheme 
V. Finch (1912), 76 J. P. 377 ; 13 Digest 411 , 1308 ; Watt v. Hegarty (1913), 47 Ir. L. T. 86). 

2 . This Act may be cited as the Rag Flock Act, 1011, and shall come into 
operation on the first day of July nineteen hundred and twelve. 


THE NATIONAL INSURANCE ACT, 1911. 

(1 & 2 Geo. 5, c. 55.) 

An Act to provide for Insurance against Loss of Health and for the Prevention 
and Oure of Sickness and for Insurance against Unemployment and for 
purposes incidental thereto {a). [Ibth December, lOil.] 

(rt) This Act was for the most part repealed by the NatioiiaJ Health Insuraucc Act, 
1924 (20 Halsbmy’s Statutes 470), which in its turn has boon rcipoalod by the National 
Health Insurance Act, 1936, Vol. V. and 29 Halsbury’s Statutes 1064. The only provision 
unrepealed and pertinent to this work is s. 64. 

Supplementary Provisions. 

64 {a). — (1) If under any other Act of the present session any sum is made 
available for the purposes of the. pro vision of or making grants in aid to 
sanatoria and other institutions for the treatment of tuberculosis or such 
other diseases as the Local Government Board (h) with the approval of the 
Treasury may appoint, such sum shall be distributed by the Local Govern- 
ment Board (5) with the consent of the Treasury in making grants for those 
purposes, and the Treasury before giving their consent shall consult with the 
Insurance Commissioners : 

Provided that such sum shall be apportioned between England, Wales, 
Scotland, and Ireland in proportion to their respective populations ascer- 
tained in accordance with the returns of the census taken in the year nineteen 
hundred and eleven, 

(2) If any such grant is made to a county council, the Local Government 
Board (6) may authorise the county council to provide any such institution, 
and, whereso authorised, the county council shall have power to erect buildings 
and to manage and maintain the institution and for that purpose to enter into 
agreements and make arrangements with Insurance Committees and other 
authorities and persons, and to do all such things as may be necessary for the 
purposes aforesaid, and any expenses of the county council, so far as not de- 
frayed out of the grant, shall be defrayed out of the county fund as expenses for 
general county purposes, or, if the order of the Local Government Board (5) 
so directs, as expenses for special county purposes charged on such part of the 
county as may be provided by the order. 

(3) For the purpose of facilitating co-operation amongst county councils, 
county borough councils, and other local authorities (not being Poor Law 
authorities) for the provision of such sanatoria and other institutions as 
aforesaid, the Local Government Board (6) may by order make such provi- 
sions as appear to them necessary or expedient, by the constitution of joint 
committees, joint boards, or otherwise, for the joint exorcise by such councils 
and authorities of their powers in relation thereto, and any such order may 
provide how, in what proportions, and out of what funds or rates the expenses 
of providing such institutions, so far as they are not defrayed out of grants 
under this section, are to be defrayed, and may contain such consequential, 
incidental, and supplemental provisions as may appear necessary for the 
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purposes of the order, and an order so made shall be binding and conclusive Section 
in respect of the matters to which it relates. 

(4) (c). 

(а) See the Pinance Act, 1911, s. 16 (1) (6), mU, p. 5119, and the P. H. Act, 1936, 
ss. 171 — 173, antey pp. 438 — 14 1. 

(б) Now the Minister of Health, Ministry of Health Act, 1919, post, p. 5191. 

(c) Sub-s. (4) was repealed by National Health Insurance Act, 1920, Sched. IV., Part II. 

# # # * # * 


THE SHOPS ACT, 1912. 

(2 Geo. 5, c. 3.) 

An Act to consolidate the Shops Regulation Acts, 1892 to 1911 (a) 

[29th March, 1912.] 

Conditions of Employment, 

1, — (1) On at least one week day in each week (c) a shop assistant (c) 
shall not he employed about (d) the business of a shop [d) after half-past 
one o’clock in the afternoon (e) : 

Provided that this provision shall not apply to the week preceding a bank Hourt of 
holiday (/) if the shop assistant is not employed on the bank holiday, and if aad*meai^*^^ 
on one week day in the following week in addition to the bank holiday the*^“®®^*h 
employment of the shop assistant ceases not later than half -past one o’clock (e) 
in the afternoon (e). 

(2) The occupier (g) of a shop shall fiz, and shall specify in a notice in the 
prescribed form Qi) which must be affixed in the shop in such manner (^) 
and at such time {j) as may be prescribed, the day of the week on which his 
shop assistants are not employed after half-past one o’clock (e), and may 
fix different days for different shop assistants. 

(3) Intervals for meals shall be allowed to each shop assistant in accord- 
ance with the First Schedule (A;) to this Act : 

Provided that this provision shall not apply to a shop if the only persons 
employed as shop assistants are members of the family of the occupier of 
the shop, maintained by him, and dwelling in his hduse (Z). 

(4) In the case of any contravention of, or failure to comply with, the pro- 
visions of this section, the occupier (m) of the shop shall be guilty of an offence 
against this Act, and shall be liable to a fine not exceeding : — 

(a) in the case of a first offence, one pound ; 

(b) in the case of a second offence, five pounds ; and 

(c) in the case of a third or subsequent offence, ten pounds — 

unless, in the case of a shop assistant employed after half-past one o’clock 
in contravention of this section, he proves that the shop assistant was employed 
merely for the purpose of serving a customer whom he was serving at the time, 
or, where the time of the closing of the shop was also half-past one o’clock (o), 
that the shop assistant was employed merely for the purpose of serving cus- 
tomers who were in the shop at that time. 

(a) See also the Shops Act, 1913, post, p. 5140, the Shops (Hours of Closing) Act, 1928, 

Vol. V. and 8 Halsbury’s Statutes 647, the Shops Act, 1934, Vol. V. and 27 Halsbury*s 
Statutes 226, the Shops Act, 1936, Vol. V. and 29 Halshury’s Statutes 149, and tji<^ Shops 
(Sunday Trading Restrictions) Act, 1936, Vol. V. and 29 Halsbuiy’s Statutes 152.' . Under 
the 1928 Act hours of closing of general application were prescribed, subject to the right 
of local authorities to Yary these hours within limits prescribed by the Act. 

These Acts are to be construed together and may be cited as the Shops Acts, 1912 to 
1936 (see s. 16 of the 1936 Act, Vol. V. and 29 Halsbury’s Statutes 164). Reference should 
he made to the Hairdressers’ and Barbers’ Shops (Sunday Closing) Act, 1930 ; 23 Halsbury’s 
Statutes 123, and the Retail Meat Dealers’ Shops (Sunday Closing) Act, 1936 ; 29 HalsbuSry’s^ 

Statutes 150. 
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(h) This section substantially re-enacts ss. 1, 8 (1), 13 (2), Schcd. J., of tlio Sliops Act» 
1911, which never came into operation, being repealed by s. 22, 2 )osij p. 5138. There had 
boon no earlier legislation on the subject. 

Generally speaking, this section does not, if the employer so elects taiid takes certain 
steps, apply to shop assistants employed in the sale of “ refreshments ” ; as to them, see the 
Shops Act, 1913, post, p. 5140. With one other exception, viz. , under certain conditions and 
for limited periods in holiday resorts (s. 11, p. 5134), sub-s. (1) applies to the shop assist- 
ants in every shop, even though the shop itself may be one which need not be closed for a 
weekly half-holiday, and even though the assistants be members of the shopkeeper’s 
family. The shopkeeper fixes the day (which may not be Sunday) on which each assist- 
ant is to have his half-holiday ; he may fix different days for different assistants, and may 
vary the days fixed as often as he likes, so long as he complies with sub-s. (2) as to giving 
notice thereof. 

(c) See definition in s. 19 (1), post, p. 5137, A firm gave no half-holiday in the week 
ending December 21st, but gave whole holidays in the following week on Christmas Day and 
Boxing Day. It was held that no offence was committed, Christmas Day being a weekday 
on which (in addition to one Bank Holiday — Boxing Day) the assistant was not employed 
after 1.30 p.m. {Todd> Burns iSs Co,, Ltd, v. Dublin (Jorporntmi, [191 3 J 2 I. R. 397 ; 47 
I. L.T, 167; 24 Digest 933,/). 

(d) “ Employed about ” means “ busy about ” or “ engaged in ” : therefore whore a 
bookstall assistant, though ordered to take his weekly half-holiday on a certain afternoon, 
busied himself on that afternoon about the business of the bookstall, the employers, who 
had taken no steps under s. 14 (3), post, p. 5136, were held liable ( Ward v. W, II, Smith 
<is Sons, [1913] 3 K. B. 154 ; 77 J. P, 370 ; 24 Digest 932, 215), The appellant was 
manager of a shop at B. belonging to a company which owned many similar shops in 
different parts of the country. The appellant employed his shop assistants in considera- 
tion of extra remuneration to distribute certain handbills in the neighbourhood in their 
spare time- The handbills consisted of an advertisement of the company’s margarine, 
but contained no mention of their particular shop at B. The assistantB distributed the 
handbills to passers-by in the streets and at houses in the neighbourhood on the afternoon 
of the day of the week fixed under the Act for the weekly lialf-lioliday for that shop. It 
was held that in order to constitute a breach of the above section it was not necessary 
that the handbills should specially refer to the shop at B., and that the assistants delivering 
them were not the less employed aboi^t the businoss of that shop because they were also 
thereby advertising the business of the company’s other shops ; and further that the 
employment of the assistants to do the work in their spare time generally included an 
employment to do it on the half-holiday afternoon which was their principal spare time 
{George v. James, [1914] 1 K. B. 278 ; 78 J. P. 166 ; 24 Digest 929, 200). 

Where an employer has two shops an assistant at one shop cannot lawfully bo employed 
during the time when one shop is closed under this section, at the other shop {London 0. 0, 
V. Wettman, [1922] 1 K. B. 163 ; 86 J. P. 4 ; 24 Digest 929, 201), It is an illegal contract 
to agi*ee for wages in lieu of Statutory holidays ( Wylie v. Lawrence Wright Mmk Qo, (1932), 
96 J. P. 156 ; Digest Supp.). 

{e) For “ half-past one o’clock ” read “ one o’clock ” in the case of young persons 
employed in hotels, public entertainnients or bathing places (Young Persons (Employ- 
ment) Act, 1938, s. 8 (2) (a), Vol. V. and 31 Halabury’s Statutes 377). 

(/) An employer may fix an assistant’s weekly half-holiday to coincide with a bank 
holiday. If, however, he fixes it for another day in that week, and if he does not employ 
the assistant at all on the bank holiday, he need not give him a half-holiday in the pre- 
ceding week. 

{g) A brewery company owned a public-house which was in charge of a manager who 
held the licence. .The Xaverpool stipendiary convicted the company for not as “ occupiers ” 
specifying in a notice the day on which a “ shop assistant ” — i<\, tho licenc©-holder~was 
to take his half-holiday. The licence-holder had signed and posted a notice dealing with 
all other persons employed on the premises ((1913), 77 J. P, N. 402). In a similar case, 
Hancock <& Go, v. ^icAoZa5(18thNovember,.1926, unreported), a Divisional Court upheld 
the conviction. 

{h) For the prescribed form of notice, see Regulation No. 1 and Perm L, ante, p. 3728, 
(i) As to the prescribed manner of affixing, see Regulation No. 2, ante, p. 3723. 

(y> The employer may vary the day of his assistants’ weekly half-holiday as often as ho 
likes ; but notice must be affixed before assistants to whom it relates cease work on the 
Saturday preceding the week during which it is to have effect ; see Regulation 3, ante, 
p, 3723. 

(&) See this Schedule, post, p, 6139. 

(Q If any assistant is not a member of the family, the provision applies to all assistants, 
whether members or not, 

(m) As to tho liability of other persems, and as to an occupier shifting the liability on to 
some one else, see s. 14 (2), (3), post, p. 6136. As to a limited company being an occupier, 
see note {t) to s, 4, post, p. 6130. 
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(n) As to the recovery of penalties, see s. 14 (1), post, p. 5136. 

(o) As it may he undler s. 4 (4), post, p. 5127. See also note (e), supra. 

2* [Hours of employment of young persons (a).] 

(а) Repealed by Shops Act, 1934, Vol. V. and 27 Halsbury’s Statutes 226. 

3* — (1) In all rooms of a shop (6) where female shop-assistants (6) are 
employed, in the serving of customers, the occupier of the shop shall provide 
seats behind the counter, or in such other position as may be suitable for the 
pui*pose, and such seats shall be in the proportion of not less than one seat 
to every three female shop-assistants employed in each room [and it shall be 
the duty of the occupier of the shop to permit the female shop assistants so 
employed to make use of such seats whenever the use thereof does not inter- 
fere with their work, and the occupier shall in the prescribed maimer and in 
the prescribed form ^ve notice informing such shop assistants that they are 
intended to do so (c).] 

(2) Any person (d) failing to comply with the provisions of this section 
shall be guilty of an offence against this Act, and liable for a first olTcnce to 
a fine (e) not exceeding three pounds, and for a subsequent olfence to a fine 
not less than one pound and not exceeding five pounds. 

{(i) This section reproduces in slightly varied language the provisions of the kScais for 
Shop Assistants Act, 1899, repealed by s. 22, post, p. 51 38. 

(б) See definitions in s. 19, post, p. 5137. 

(o) Words in square brackets added by the Shops Act, 1934, s. 12, ^"ol. V. and 27 lials- 
bmy’s Statutes 236. 

{d) See note (m) to s. 1, ante, p. 5126. 

(fi) As to the recovery of penalties, see s. 14 (1), post, p. 5136. 

Closing of Shops. 

4. — (1) Every shop (a) shall, save as otherwise provided by this Act (6). 
be closed for the serving of customers (o) not later than one o’clock in the 
afternoon of one week day in every week (a). 

(2) The local authority (d) may (e), by order (/), fiz the day on which a 
shop is to be so closed (in this Act referred to as ‘‘ the weekly half-holiday ’ 
and any such order may either fix the same day for all shops, or may fix — 

(a) different days for different classes of shops (^r) ; or 

(b) different days for different parts of the district ; or 

(c) different days for different periods of the year : 

Provided that — 

(i) where the day fixed is a day other than Saturday [h), the order shall {i) 

provide for enabling Saturday (^) to be substituted for such other 
day; and 

(ii) where the day fixed is Saturday (h), the order shall (i) provide for 

enabling some other day specified ( j) in the order to be substituted 
for Saturday (h) ; 

as respects any shop in which notice (k) to that effect is affixed by the occupier, 
and that no such order shall be made unless the local authority, after making 
such inquiry as may be prescribed (1), are satisfied that the occupiers of 
a majority of each of the several classes of shops affected by the order approve 
the order (m). 

(3) Unless and until such an order is made affecting a shop, the weekly 
half-holiday as respects the shop shall be such day as the occupier may specify 
in a notice affixed in the shop, but it shall not he lawful for the occupier of the 
shop to change the day oftener than once in any period of three months {n). 

(4) Where tlio local authority (d) have reason to believe that a majority 
of the occupiers of shops of any particular class in any area are in favour of 
being exempted from the provisions of this section, cither wholly or by fixing 
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Section 4?. as tke closing Lour instead of one o’clock some other hour not later than two 

o’clock, the local authority, unless they consider that the area in question is 

unreasonably small, shall take steps to ascertain the wishes of such occupiers, 
and, if they are satisfied that a majority of the occupiers of such shops are 
in favour of the exemption, or, in the case of a vote being taken, that at. 
least one half of the votes recorded by the occupiers of shops within the area 
of the class in question are in favour of the exemption, the local authority 
shall make an order exempting the shops of that class within the area from 
the provisions of this section either wholly or to such extent as afore- 
said (o). 

(5) Where a shop is closed during the whole day on the occasion of a bank 
holiday (p), and that day is not the day fixed for the weekly' half -holiday, 
it shall be lawful for the occupier of the shop to keep the shop open for the 
serving of customers after the hour at which it is required under this section 
to be closed either on the half-holiday immediately preceding, or on the half- 
holiday immediately succeeding, the bank holiday. 

(6) This section shall not apply to any shop in which the only trade or 
business carried on is trade or business of any of the classes mentioned in 
the Second Schedule (q) to this Act, but the local authority may, by order (r) 
made and revocable in the manner hereinafter provided with respect to 
closing orders (s), extend the provisions of this section to shops of any class 
exempted under this provision if satisfied that the occupiers of at least 
two-thirds of the shops of that class approve the order. 

(7) In the case of any contravention of or failure to comply with any of 
the provisions of this section, the occupier (^) of the shop shall bo guilty of 
an offence against this Act, and shall be liable to a fine (u) not exceeding — 

(a) in the case of a first offence, one pound ; 

(b) in the case of a second offence, five pounds ; and 

(c) in the case of a third or subsequent offence, ten pounds : 

Provided that the occupier of a shop shall not be guilty of an offence 
against this Act when a customer is served at any time at which the shop 
is required to be closed under this section if he proves either that the customer 
was in the shop before the time when the shop was required to be closed (v), 
or that there was reasonable ground for believing that the article supplied 
to the customer was required in the case of illness. 

(8) Nothing in this section shall prevent customers from being served at 
a time when the shop in which they are sold is required to be closed with 
victuals, stores, or other necessaries for a ship, on her arrival at or immediately 
before her departure from a port (cu). 

(а) See definition in s. 19, post, p. 5137 ; as regards Jewish hairdressers or barbers, this 
sub-section is to have effect as if it required every shop to be closed for the serving of 
customers not later than one o’clock in the afternoon on one day in every week other than 
Saturday (Hairdressers’ and Barbers’ Shops (Sunday Closing) Act, 1930, s. 3 (2) (b) (23 
Halsbury’s Statutes 124)). Where a dairyman had affixed an automatic machine to the 
door of his shop so that milk conld be obtained by putting a penny in a slot while the 
shop was closed, it was held that the place where the sale of milk occurred was a shop 
within the meaning of the Act (Willesden U, D, G. v. Morgan, [1915] 1 E. B. 349 ; 79 
J. P. 166 ; 24 Digest 933, 222), 

(б) Certain shops are or may be exempted from this provision, see sub-ss. (4), (6), but 
assistants employed in them must neverthSess have a half-holiday on some week-day in every 
week (see s. 1, ante, p. 6125). There are also special provisions as to bank holidays (suh-s. (6)) 
and emergency sales (sub-ss. (7), (8)), and as to shops in holiday resorts (s. 11, post, p.5134). 

(c) This means the personal serving of customers and does not apply to trade or business 
carried on by means of an automatic machine {W^lssden U, D* 0. v, Morgan, supra). 
Other work {e,g,, tidying up) may be done, but assistants taking thoir half-holiday 
on that day must leave by 1.30 p.m. As to sales after 1 p.m. to customers in the shop at 
that hour, or in cases of illness, see sub-s. (7) and s. 1 (4), ante, p. 5125. 

(d] As to the ** local authority, ’’ see s. 13, post, p, 6136 
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(e) If they do not, a shopkeeper fixes his own day (sub-s. (3)). 

(/) The order does not require confirmation. As to revocation of such an order, see 
s. 18 (2), post, p. 5137. I’or a model form of order, see Form G, ante, p. 3729. An order 
under s. 11, post, exempting shopkeepers in holiday resorts from the obligation to close 
for the weekly half-holiday during a portion of the year should not be incorporated in an 
order under this sub-section. As to publication of such an order, see Hegulation 22, ante, 
p. 3726. There was power to order a weekly half-holiday under the Shop Hours Act, 1904 ; 
see s. 22, post, p. 5138, as to how far existing orders under that Act were continued in 
force. The weekly half-holiday must be fixed on some day other than the “ late day ” 
under s. 1 of the 1928 Act, Vol. V. and 8 Halsbury’s Statutes 647 (s. 1 (2), ibid., Vol. V. 
and 8 Halsbury’s Statutes 647). A large firm of drapers carried on a hairdressing business 
in a small portion of their premises for the convenience primarily of customers shopping 
in the various departments of their warehouse. The whole premises were closed every 
Tuesday afternoon for the statutory weekly half-holiday. The local authority made an 
order imder sub-s. (2) fixing Wednesday as the day on which hairdressers’ shops should 
be closed for the weekly half -holiday. It was held that the hairdressing department in 
the warehouse in question was not a hairdresser’s shop within the meaning of the Act and 
order, and accordingly did not require to be closed on Wednesday {Thomson v. Somerville, 
[1917] S. 0. (J.) 3). This case was followed in MacDomld v. Gfroundland, [1923] S. 0. (J.) 
28, where a jewellery and tobacconist’s shop occupied the front of the premises and a 
barber’s shop belonging to the owner occupied a back portion of the premises. 

(g) As to a butcher selling dripping on a day when provision and grocery shops (but not 
butchers’ shops) ought to be closed, see Sckuch v. Banks, [1914] 2 K. B. 491 ; 78 J. P. 229 ; 
24 Digest 932, 218. 

{h) As regards Jevdsh hairdressers or barbers, read “ Friday ” for “ Saturday ” (Hair- 
dressers’ and Barbers’ Shops (Sunday Closing) Act, 1930, s. 3 (2) (b) (23 Halsbury’s 
Statutes 124)). 

(i) The authority cannot insert conditions fettering a shopkeeper’s right to elect between 
two days. 

(j) The alternative day must be specified, and not left to the discretion of each shop- 
keeper. 

(Aj) No special form of notice has been prescribed. 

(Z) Begulation 4, ante, p. 3723, prescribes the inquiries to be made by an authority who 
contemplate making an order under this sub -section. As to the necessary register to bo 
prepared, see Regulation 19, ante, p. 3725 ; as to the method of taking a vote of occupiers, 
see Regulation 20, ante, p. 3726. 

(m) A person occupying more shops than one, has a vote in respect of each. As to 
“ classes ” of shops, see AU.-Gen. v. Brighton Corporation, post, p. 5131. 

{n) Where no weekly half -holiday order has been made by a local authority, and the 
shopkeepers of a town have themselves fixed the day and specified it in notices affixed on 
their shops in accordance with this sub-section, a change of the day in one week and the 
reversion in the subsequent week back to the original closing day is a contravention of the 
concluding words of the section {Owen v. Parry (1914), 79 J. R. 64 ; 12 L. G. R. 1228 ; 
24 Digest 933, 221). 

(o) Such an order does not require confirmation. As to revocation of such an order, 
see s. 18 (2), post, p. 5138. No hour later than 2 p.m. can be fixed ; effect can only be 
given to a desire for a later closing hour by complete exemption. 

There is apparently no power to make an order for part only of a year ; but it would be 
possible to make and revoke orders at the beginning and end of every “ season.” The 
sub-section does not allow a general exemption of all shops ; each class of shop must be 
dealt with separately. As to “ classes,” see Att.-Qen. v. Brighton Corporation, post, p. 5131. 

Semhle, whether an area is “ unreasonably small ” is not a question only of superficial 
area, but may partly depend upon whether out of similar shops of the same class, some 
are just within and others just without the proposed boundary (B. v. Manchester City 
Council, Ex parte Batty (1912), 77 B. 43, per Ghannbll, J. ; 24 Digest 931,* 223). 

A council after ascertaining the wishes of the shopkeepers, of whom a majority desired 
exemption, rescinded their former resolution approving of the area selected and consenting 
to grant exemption ; an application for a mandamus directing the council to make an 
exemption order was refused on the ground that, if the court could grant a mandamus, 
they ought not to do so in view of the circumstances under which the two resolutions were 
passed {ibid.). 

The “ steps ” to be taken by the authority are in their discretion ; the majority required 
is a majority of occupiers, not of shops as under sub-s. (2) ; and if a vote is taken, one-half 
of the votes recorded (not of the persons entitled to vote) is sufficient. 

{p) See definition in s. 19, post, p. 5137. 

(g') See this Schedule, post, p. 6139 ; as to mixed businesses, see s. 10 (1), post, p. 6133, 
and Schuck v. Banks, supra ; as to post office shops, see s. 12, post, p. 6134. 
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Note to O') will be noticed that this does not meroly declare the provisions of s. 4. to bo exteiiaea 

Section 4, particular class of shop, leaving the authority to make and rovoico further orders 

_ * under sub-s. (2), and ( if necessary) sub-s. (4), as to the day and hour for closing. It appears 

to contemplate that the shopkeepers will ask for a particular day (and perhaps hour) and 
that any subsequent variation must be sanctioned by the Ifoino Soorotary. An order was 
made under this sub-section extending the provisions of the section to such parts of the 
retail businesses of pork butchers as are exempted by Soiled, II., p. 5130. The 
respondents were confectioners and refreshment-room pj'opriotors, and iis incidental to this 
trade they sold, on the afternoon of the weekly half-holiday, pork sausages for consumption 
off the premises. It was hold that they had not committed an offence against the Act 
{Margerison v. WiUon (1914), 79 J. P. 38 ; 112 L. T. 76 ; 24 Digest 932, 219). Where an 
order under this sub -section extended the provisions of this Act to the sale by retail of 
confectionery (including sweets and chocolates), it was held that the order included shops 
in which sweets and chocolates only were sold, and not only those in which they wore sold 
in addition to pastry and confectionery (Oee v. Davies (1916), 80 J. P. 285 ; 85 L. J. K. B. 
1431 ; 24 Digest 933, 226). An order extending the provisions of sub-s. (2) to the sale of 
tobacco and smokers’ requisites does not apply to a railway bookstall at which a substantial 
part of the business consists in the sale of these aj’ticles v. Mcnzm^ [1020] S. 0, (J.) 
7; 24 Digest 932, 6). 

( 5 ) See ss. 6, 8, infra, and post, p. 5132. 

(t) As to the liability of other persons, and as to an occupier shifting the liability on to 
some one else, see s. 14 (2), (3), post, p. 51 36. A limited company can bo fined as an “ occu- 
pier ” under this section (Evans <6? Go., Ltd. v. London 0. 0., [1914] 3 K. li. 315 ; 78 J. P. 
345 ; 24 Digest 932, 211). 

(u) As to recovery of penalties, see s. 14 (1), post, p. 5136. 

(^;) This proviso applies only to the case of a customer who has accidontally failed to 
complete a purchase by the closing hour. It docs not enable a shopkeeper to collect 
persons on the premises before the closing hour so as to carry on business after that hour 
by inviting them to bid for articles which they had not set out to purchase and which were 
not in process of being sold before the closing hour (Salford Cattle Market Salerooms, Ltd. 
V. Osborne (1923), 87 J. P. 134 ; 21 L. G. R. 468 ; 24 Digest 031, 211). 

(x) In a sea-port town it will i)robab3y be advisable to insert a similar provision in 
closing orders imder s. 5, infra. 

Closing orders. 5 (a).— (1) An order (in this Act referred to as “ a closing order ’’) made by 
a local authority (6), and confirmed by the Secretary of State in manner 
provided by this Act, may fix the hours on the several days of the week at 
which, either throughout the area of the local authority or in any specified 
part thereof, all shops ( 0 ) or shops of any specified class are to be closed for 
serving customers {d). 

(2) The hour fixed by a closing order (in this Act referred to as “ the closing 
hour shall not be earlier than seven o’clock in the evening on any day of 
the week. 

(3) The order may — 

(a) define the shops and trades to which the order applies ; and 

(b) authorise sales after the closing hour in cases of emergency and in 

such other circumstances as may be specified or indicated in the 
order ; and 

(c) contain any incidental, supplemental, or consGqxicntial provisions 

which may appear necessary or proper (e). 

(4) (/).... 

( 6 ) . . . 

(a) Closing orders made under this section and in force on 3rd August, 1928, which fix 
earlier closing hours than those prescribed by or imder the Shops (Hours of Closing) Act, 
1928, Vol. V. and 8 Halsbury’s Statutes 647), continue in force, but any order whioxi fixes 
hours later than those so prescribed or any provision in any closing order inconsistent with 
tho Act of 1928, has ceased to have effect. The power to make closing orders under the 
section in the text is now severely limited by the Act of 1928, s. 4, Vol. V. and 8 Halsbury’s 
Statutes 648. As to orders by local authorities varying the general hours of closing 
prescribed by the Act of 1928 see s. 2, Vol. V. and 8 Halsbury’s Statutes 648 (as to con- 
fectionery), s. 3, Vol. V. and 8 Halsbury’s Statutes 648 (as to tobacco, etc.), s. 5 (Vol. V. 
and 8 Halsbury’s Statutes 649 (as to exhibitions), and s. 6, Vol. V. and 8 Halsbury’a 
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Statutes 649 (as to holiday resorts, etc.). Nothing in any closing order made under this 
Act is to prevent the serving of a customer already in the shop at the closing hour, or in 
case of illness or any transaction mentioned in Sched. I. of the 1928 Act, Vol. V. and 
8 Halsbury’s Statutes 651 (s. 1 (3), ibid., Vol. V. and 8 Halsbury’s Statutes 647). Any 
closing order made under this Act may be suspended by the Home Secretary or by local 
authorities on special occasions. The power to suspend in the case of local authorities is 
limited to an aggregate of not more than seven days in any one year (s. 7 of the 1928 Act, 
Vol. V. and 8 Halsbury’s Statutes 650. 

(b) See s. 13, posi, p. 5135. 

(c) See definition in s. 19, posl, p. 5137. 

(d) Under similar words in the Shop Horn's Act, 1904, it was held that an authority 
might fix a closing hour to be observed on one or more days of the week, and need not 
fix one for every day (AtU-Gm, v. Brighton Corporation (1908), 72 J. P. 306 ; 77 L. J. Ch. 
603 ; 24 Digest 931, 212). In the same case it was held in the court below, that barbers 
and hairdressers formed one sufficiently specific “ class,” and that an authority were not 
bound to distinguish between the different requirements of different shopkeepers in the 
same trade (77 L. J. Ch. 6) ; see also as to this point the Home Office Circular of April 4th, 
1912. 

SemblBi when once an authority have made an order and submitted it for approval, the 
court will not interfere by injunction to restrain the authority from acting upon it (AW.- 
Qen. V. Brighton Corporation, sup^a). 

See s. 22, post, p. 5138, as to how far existing' orders made under the Shop Hours Act, 
1904, were continued in force. As to revocation of closing orders, see s. 8, post, p. 5132. 

is) See, note {x) to s. 4, amis, p. 5130, and s. 10 (2), and s. 12 (1) (o), post, pp. 5133, 
5135. 

(/) These two subsections which dealt with exemptions from and penalties for con- 
travention of a closing order were repealed by s. 10 (4) and Sched. IV. of the Act of 1928, 
Vol. V. and 8 Halsbury’s Statutes 651, 653. As to exemptions see now s. 1 (3), ibid., 
Vol. V. and 8 Halsbury’s Statutes 647, and as to penalties for contravention of a closing 
order see s. 8, ibid,, Vol. V. and 8 Halsbury’s Statutes 660. 

6 . — (1) Whenever a local authority (6) are satisfied that a prim^ facie 
case is made out for making a closing order (c), the authority shall give 
public notice in the prescribed manner and in the prescribed form [d) of their 
intention to make an order, specifying therein a period (not being less than the 
prescribed period (e) ) within which objections may be made to the making 
of the proposed order, and, if after tahmg into consideration any objections 
they may have received the local authority are satisfied (/) that it is expedient 
to make the order and that the occupiers of at least two-thirds in number of 
the shops to be affected by the order approve the order, they may make the 
order. 

(2) Notice of the provisions of the order shall be given, and copies thereof 
shall be supplied in the prescribed manner {g)y and the order shall be sub- 
mitted to the Secretary of State (h), and the Secretary of State shall consider 
any objections to the order, and may either disallow the order or confirm the 
order with or without amendment. 

(3) As soon as the Secretary of State has confirmed any order (t), the order 
shall become final and have the effect of an Act of Parliament (Jo ) : 

Provided that every closing order shall be laid before each House of Parlia- 
ment as soon as may be after it is confirmed, and, if an address is presented 
to His Majesty by either House within the next subsequent forty days on 
which that House has sat after any such order is laid before it praying that 
the order may be cancelled, His Majesty in Council may annul the order, 
and any order so annulled shall thenceforth become void and of no effect, 
but without prejudice to any proceedings which may in the meantime have 
been taken under the order and without prejudice to the power of making 
any new closing order. 

(а) As to revoking orders, see s. 8, post, p, 5132. 

(б) See s. 13, post, p, 5135. 

(c) As soon as they are so satisfied they must cause the necessary register to be pre- 
pared : see Regulations 6, 19, ante, pp. 3724, 3726. 


Note to 
Section 5. 
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Note to (<^) As to the prescribed manner and form, sec Regulation 7, and Form A, nnle., pp. 3724, 
Section 6. 3’^28. 

(e.) The prescribed period is four weeks (Regulation 8, miU, j). 3724). 

(/) Regulation 9, ante, p. 3724, prescribes how they are to satisfy themselves as to the 
wishes of the occupiers concerned ; as to the method of taking a vote of occupiers, see 
Regulation 20, anie, p. 3726. 

(g) As to the giving of this notice, see Regulation 10, a%U, p. 3724. 

{k) As to the documents, etc., to he submitted with the order, see Regulation 11, ante, 
p. 3725. 

(i) As to publication of such an order, see Regulation 22, anU, p. 3726. 

(h) As to the meaning of this expression, see I^aient Agents Institute v. Lockwood, [1894] 
A. C. 347 ; 42 Digest 751, 1755^ and comments thereon in B. v. Plujbrmaceutical SocieUj, 
[1899] 2 I. R. 132 ; Waterford Corporation v. Murphy, [1920] ^2 I. R. 165. See deo per 
Younobe, L.J., in J2. v. Electricity Commissioners, [1924] 1 K. B. at p. 212. Notwith- 
standing this provision a closing order fixing hours of closing later than the general closing 
hours fixed by the 1928 Act will be of no effect; see s. 4 of the 1928 Act, Vol. V. and 8 
Halsbury’s Statutes 648. 

As to the suspension of a closing order, see s. 7 of the 1928 Act, Vol. V. and 8 Halsbury’s 
Statutes 650. 

Local inquiries 7.— (1) Where it appears to the Secretary of State, on the representation of 

of^^promoSttg^® authority (6) or a joint representation from a substantial number of oc- 

and facilitating cupiers of shops and shop assistants in the area of the local authority, that it is 
early closing (a), ascertain the extent to which there is a demand for early closing in 

any locality, and to promote and facilitate the making of a closing order therein, 
the Secretary of State may appoint a competent person to hold a local inquiry. 

(2) If, after holding such an inquiry and conferring with the local authority, 
it appears to the person holding the inquiry that it is expedient that a closing 
order should be made, he shall prepare a draft order and submit it to the 
Secretary of State together with his report thereon. 

(3) If the Secretary of State, after considering the draft order and report, 
and any representations which the local authority may have made in rospect 
thereof, is of opinion that it is desirable that a closing order should be made, 
he may communicate his decision to the local authority, and thereupon 
there shall be deemed to be a prim^ facie case for making a closing order in 
accordance with the terms of the draft order, subject to such modifications 
(if any) as the Secretary of State may think fit. 

(4) The person who held the inquiry shall, if so directed by the Secretary 
of State on the application of the local authority, assist and co-operate with 
the local authority in taking the steps preliminary to making order, 

(a) Regulations 12 — 18, ante, p. 3725, provide for the holding of such local inquiries. 
See further as to their object a Home Office Circular of April 4th, 19) 2. As to the expenses, 
see s. 15, post, p. 5137. 

(b) See s. 13, post, p. 5135. 

Revocation 8* The Secretary of State may, at any time on the application of the local 
authority, revoke a closing order either absolutely or so far as it affects any 
particular class of shops, and, if at any time it is made to appear to the satis- 
faction of the local authority that the occupiers of a majority of any class of 
shops to which a closing order applies are opposed to the continuance of the 
order, the local authority shall apply to the Secretary of State to revoke 
the order in so far as it affects that class of shops, but any such revocation 
shall be without prejudice to the making of any new closing order. 

(a) Orders made under s. 4 (6), ante, p. 5128, are on the same footing as closing orders. 
Other orders may be revoked by the local authority; see s. 18, post, p. 5137. Before 
asking the Home Secretary to revoke an order the authority must ascertain the wishes of 
the shopkeepers concerned ; see Regulation 23, ante, p. 3726. 

As to publication of notice of revocation, see Regulation 24, ante, p. 3726. 
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Section 9, 


Provisions with respect to Special Classes of Trade or Business, 

9. It shall not be lawful in any locality to carry on in any place not being a Provisions 

shop {a) retail trade or business of any class at any time when it would be 
unlawful in that locality to keep a shop open for the purposes of retail trade shops, 

or business of that class, and, if any person carries on any trade or business 

in contravention of this section, this Act shall apply as if he were the occupier 
of a shop and the shop were being kept open in contravention of this Act : 

Provided that — 

(a) the prohibition imposed by this section shall, as respects any day 

other than the weekly half-holiday, be subject [in so far as the pro- 
hibition is affected by any closing order, to such exemptions and 
conditions, if any, as may be contained in the order)] (&) ; and 

(b) nothing in this section shall be construed as preventing a barber or 

hairdresser from attending a customer in the customer’s residence, 
or the holding of an auction sale of private effects in a private 
dwelling-house ; and 

(c) nothing in this section shall apply to the sale of newspapers. 

(а) E,g,, in the streets, or in a house temporarily used for the purpose {Gowden v. 

McEvoy, [1914] 3 K. B. 108 ; 78 J. P. 336 ; 24 Digest 932, 230). Por definitions of 
“ shop,” “retail trade or business,” see s. 19, post, p. 5137. As to the sale of milk by 
means of an automatic machine affixed to the door of a closed shop, see Willesden U. D. C. 

V. Morgan^ ante, p. 5128. Semble, this section cannot apply to the weekly half-holiday 
where each shopkeeper fixes his own half-holiday at will. But, when an order fixes (say) 

Thursday for the half-holiday, trading in the streets, or in places not being shops, on that 
afternoon is forbidden, although an individual shopkeeper might elect to substitute 
Saturday for his own shop {Gowden v. McEvoy, supra). As to weekly half-holidays, see 
s. 4, and as to closing orders, see s. 5, ante, p. 5130. 

(б) Words in brackets were substituted for the words “ to such exemptions and con- 
ditions (if any) as may be contained in closing orders ” by s. 9 and Sched. III. of the Act 
of 1928, Vol. V. and 8 Halsbury’s Statutes 651, 652. 

10. -(1) Where several trades or businesses are carried on in the same shop, Provisions 
and any of those trades or businesses is of such a nature that, if it were the Ihops^S^re 
only trade or business carried on in the shop, the shop would be ® 2 :empt “ore 
from the obligation to be closed on the weekly half-holiday, the exemption is carried on. 
shall apply to the shop so far as the carrying on of that trade or business is 
concerned, subject, however, to such conditions as may be prescribed (a), 

(1a) Where several trades and businesses are carried on in the same 
“ shop and any of those trades or businesses consist only of transactions of 
“ such a nature that if they were the only transactions carried on in the shop 
“ the provisions of this Act relating to general closing hours would not apply 
“ to the shop, the shop may be kept open after the general closing hour for 
“ the purposes of those transactions alone, subject, however, to such con- 
“ ditions as may be prescribed ” ;] (6) 

(2) Where several trades and businesses are carried on in the same shop 
and any of those trades or businesses are of such a nature that if they were 
the only trades or businesses carried on in the shop a closing order would not 
apply to the shop, the shop may be kept open after the closing hour for the 
purposes of those trades and businesses alone, but on such terms and under 
such conditions as may be specided in the order (c). 

(3) Where several trades or businesses are carried on in the same shop, 
the local authority may require the occupier of the shop to specify which 
trade or busmess he considers to be his principal trade or business, and no 
trade or business other than that so specified shall, for the purpose of deter- 
mining a majority [or any proportion or number of occupiers or of shops for 
the purposes of] (d) this Act, be considered as carried on in the shop 
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Section 10. unless tlio ocuupier of the sliop satisfies the local authority that it forms a 
substantial part of the business carried on in the shop (c). 

(«) Tills Hub‘Secti(jii relates to s. 4, ante, p. ^127. For the preseribejl eomUtioiis, see 
Hegulation 5, ante, p. ‘4724 ; certain iioiicjes imist be altixed, and, as far as reasonably 
practicable, no goods connected with a business not exempted may be exhibited. 

(6) This sub-section was added by s. 9 and Sclied. 111. of tlic 1928 Act, Vol. V. and 
8 Halsbury’s Statutes 651, 652. As to transactions which are excluded from the operation 
■ of the general closing hours, see Sched. I. of the 1928 Act, Vol. Y. and 8 Halsbury’s 
Statutes 651. 

(c) This sub-section relates to s. 5, ante, p. 5130. 

(d) These words were substituted for “ under ” by s. 9 and Sched. HI. of the 1928 Act. 
The added words were included to meet the cases provided for by s. 3 of the 1928 Act, 
Vol. V. and 8 Halsbury’s Statutes 648. 

(e) The effect of this provision is that a shopkeeper selling a little drapery as a mere 
adjunct to a distinct business, but being in no real sense a draper, will not be entitled to 
vote on que.stions affecting drapers. In connection with this sub-section, see Kegulations 
4 (1), 6 and 19, ante, pp. 3723, 3724, 3725, as to preparation of a register of occupiers of 
shops. 

Special pro- 11 places frequented as holiday resorts (6) during certain seasons 

hoUda ^resorts local authority may by order (c) suspend, for such period oi 

ay reso a. specified in the order, not exceeding in the aggregate 

four months in the year, any obligation imposed by this Act to close shops 
on the weekly half -holiday (d). 

[(1a) Any order made under this section may be made so as to apply to 
the whole or to any part of the area of the local authority, and to all shops, 
or to shops of any class, within that area or part.] (c) 

(2) Where the occupier of any shop in any place in which any such order 
of suspension is in force satisfies the local authority that it is the practice (/) 
to allow all his shop assistants a holiday on full pay of not loss than two weeks 
in every year, and keeps affixed in his shop a notice to that effect, the lequire- 
ment (g) that on one day in each week a shop assistant shall not bo employed 
after half-past one o’clock shall not apply to the shop during such period or 
periods as aforesaid. 

{a) As to the alteration of general closing hours under the 1928 Act in case of holiday 
resorts and sea fishing centres, see s. 6 of the 1928 Act, Vol. V. and 8 Halsbury’s Statutes 
649. 

(5) “ Holiday resort ” is not defined : presumably it moans a resort frequented by 
holiday makers at particular seasons of the year as opposed to one where the influx of 
visitors is nob appreciably greater at one time than at another. If an authority wrongly 
treat their town as a holiday resort, the validity of thoir order could apparently he 
impugned in the courts. 

(c) As to revocation of such an order, see s. 18 (2), post, p. 6137. The order, if made at all, 
must apparently apply to all classes of shops. For this reason it should be kept distinct 
from orders under s. 4, ante, p. 6127, fixing the day and hour for half-holiday closing. 

(d) I.e., under s. 4, ante, p. 6127. 

(e) This sub-section was added by s. 9 and Schod. HI. of the 1928 Act, Vol. V. and 
8 Halsbury’s Statutes 651, 652, in order to make the power of suspension under the section 
in the text consistent with the power of altering the general (dosing hours given by s. 6 of 
that Aot, Vol. V. and 8 Halsbury’s Statutes 649. 

(/) The authority must be satisfied as to the shopkeeper’s practice on the j>omt. See 
as to this the Home Office Circular of April 4th, 1912, Smhle, the holiday must be one 
of two consecutive weeks. 

ig) Le., in s. 1, ante, p. 5125. 

Application 12 . — (1) Where Post Office business is carried on in any shop in addition 

^Jness?^^ other business, this Act shall apply to that shop subject to the 

following modifications : — 

(a) If the shop is a telegraph office, the obligation to close on the weekly 
half-holiday shall not apply to the shop so far as relates to the trans- 
action of Post Office business thereat : 
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(b) Where the Postmaster-General certifies that the exigencies of the 

postal service require that Post Office business should be transacted 
in any such shop at times when under the provisions of this Act 
relating to the weekly half -holiday the shop would be required to 
be closed, or under conditions not authorised by section one of this 
Act, the shop shall, for the purpose of the transaction of Post Office 
business, be exempted from the provisions of this Act to such extent 
as the Postmaster-General may certify to be necessary for the 
purpose : 

Provided that in such cases the Postmaster-General shall make 
the best arrangements that the exigencies of the postal service allow 
with a view to the conditions of employment of the persons employed 
being on the whole not less favourable than those secured by this Act : 

(c) The ’provisions contained in any closing order imposing terms or conditions 

on the keeping open of any such shop after the closing hour for the trans- 
action of Post Office business shall be subject to the approval of the 
Postmaster-General (a). 

(2) Save as aforesaid, nothing in this Act shall apply to Post Office business, 
or to any premises in which Post Office business is transacted. 

(a) This sub-section was repealed by s. 10 (4) and Sched. IV. of the 1928 ilct, Vol. V. 
and 8 Halsbury’s Statutes 651; 653. 

Enforcement of Act. 

13 , — (1) It shall be the duty of every local authority (a) to enforce within 
their district the provisions of this Act, and of the orders made thereunder 
or under any enactment repealed by this Act (6), and for that purpose to 
institute and carry on such proceedings in respect of failures to comply with 
or contraventions of this Act and such orders as aforesaid as may be necessary 
to secure the observance thereof, and to appoint inspectors (c) ; and an 
inspector so appointed shall, for the purposes of his powers and duties, have 
in relation to shops all the powers co^erred in relation to factories and work- 
shops on inspectors by section one hundred and nineteen of the Factory 
and Workshop Act, 1901 (<^), and that section and section one hundred and 
twenty-one (e) of the same Act shall apply accordingly ; and an injector 
may, if so authorised by the local authority, institute and carry on any pro- 
ceedings under this Act on behalf of the authority (/). 

(2) In this Act the expression ‘‘ local authority means — 
as respects the city of London, the common council ; 
as respects any municipal borough, the council of the borough ; 
as respects any urban district with a population according to the returns 
of the last published census for the time being of twenty thousand 
or upward, the district council ; 
elsewhere, the county council : 

Provided that a county council may, with the approval of the Secretary of 
State, make arrangements with the council of an urban district in the county 
with a population of less than twenty thousand, or with the council of a rural 
district, for the exercise by the council of that district as agents for the coimty 
council, on such terms and subject to such conditions as may be agreed on, 
of any powers of the county council under this Act within the district, and 
the council of the district may, as part of the agreement, undertake to pay 
the whole or any part of the expenses incurred in connection with the exercise 
of the powers delegated to them, and the London County Council may, with 
the like approval, make similar arrangements with the council of any metro- 
politan borough. 


jNote to 
Section 12. 


Powers anU 
duti>es of looal 
authorities. 


1 Bdw. 7, 0 , 22. 
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(3) The expenses of a local authority under this Act (including any expenses 
which a council undertake to pay as aforesaid) shall be defrayed — 

in the case of the common council of the city of London, out of the general 
rate ; 

:le Jl: * sl« sis 

in the case of a county council, as expenses for special county purposes ; 

in the case of a metropolitan borough council, as part of the expenses of 
the council. 

(a) For definition of “ local authority,” see sub-s. (2). 

(b) As to closing orders made under the repealed Shop Hours Act, 1 004, continuing in 
force until expressly revoked, see proviso to s. 22, post, p, 5138. See also note (a) on s. 14, 
post. 

(c) The Home Secretary deprecated the appointment of police ofiicers as whole time or 
part time inspectors under this Act, see Home Office Circular of June 28th, 1912. See 
the same Circular for suggestions as to how the police may nevertheless render assistance 
in enforcing the Act. 

(d) This section (8 Halsbury’s Statutes 681) gives to an inspector wide powers of entering 
and inspecting shops and of questioning persons foimd therein. 

(e) This section (op. cit. 682) requires an inspector on applying for admission to produce 
a certificate of his appointment if it be asked for. A form of certificate is proscribed, see 
Regulation 25 and Form V., ante, pp. 3726, 3728. 

(/) Presumably a general authority will suffice. It should be by resolution : c/. 
Duchesne v. Finch (1912), 76 J. P. 377 ; 13 Digest m,mS ; Watt v. Begarty (1913), 47 
Ir. L. T. 86. 

(g) Certain words here were repealed by the L. G. A., 1933, ante, p. 736. 


14 . — (1) All offences against this Act shall be prosecuted, and all fines 
under this Act shall be recovered in like manner as offences and fines arc 
prosecuted and recovered under the Factory and Workshop Act, 1901, and 
sections one hundred and forty-three to one hundred and forty-six of that 
Act, and so much of section one hundred and forty-seven thereof as relates 
to evidence respecting the age of any person, so far as those provisions are 
applicable, shall have effect as if re-enacted in this Act and in terms made 
applicable thereto (a) : 

Provided that all fines imposed in any proceedings instituted by or on 
behalf of a local authority in pursuance of their powers and duties under this 
Act shall be paid to the local authority and carried to the credit of the fund 
out of which the expenses incurred by the authority under this Act are 
defrayed. 

(2) Where an offence for which the occupier of a shop is liable under this 
Act, has, in fact, been committed by some manager, agent, servant, or other 
person, the manager, agent, servant, or other person shall be liable to the 
like penalty as if he were the occupier. 

(3) Where the occupier of a shop is charged with an offence against this 
Act, he shall be entitled upon information diily laid by him to have any other 
person whom he charges as the actual offender brought before the court 
at the time appointed for hearing the charge ; and if, after the commission 
of the offence has been proved, he proves to the satisfaction of the court that 
he has used due diligence to enforce the execution of the Act, and that the 
said other person has committed the offence in question without his knowledge, 
consent, or connivance, the said other person shall be summarily convicted 
of such offence, and the occupier shall be exempt from any fine. 

(a) See these sections (8 Halsbury’s Statutes 691, 692). Sections 13 and 14 of the present 
Act are applied also by s. 4 (2) of the Hairdressers’ and Barbers’ Shops (Sunday Closing) 
Act, 1930 (23 Halsbury’s Statutes 124) ; s. 13 (1) of the Shops Act, 1934 (27 Halshury’s 
Statutes 237) ; s. 6 of the Retail Meat Dealers’ Shops (Sunday Closing) Act, 1936 (29 
Halshury’s Statutes 162) ; s, 14 of the Shops (Sunday Trading Restrictions) Act, 1936 
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General Provisions. 

15. Any expenses incurred by the Secretary of State under this Act, includ- of^|eSetary 
ing the remuneration of any person holding a local inquiry under section of state, 
seven of this Act, shall, to such extent as may be sanctioned by the Treasury, 

be paid out of moneys provided by Parliament. 

16. In addition to the local inquiries which the Secretary of State is Local inquiries, 
empowered to hold under section seven of this Act, the Secretary of State 

may cause a local inquiry to be held for the purposes of any of his powers 
and duties under this Act, and the costs incurred in relation to any such last- 
mentioned inquiry, including the salary of any officer engaged in the inquiry, 
not exceeding three guineas a day, shall be paid by the local authority con- 
cerned, and the Secretary of State may certify the amount of the costs 
incurred. Any sums so certified shall be a debt to the Crown from the local 
authority (a). 

(<x) They would therefore be recoverable by an extent of the authority's property. 

17. The Secretary of State may make regulations (a) — Regulations, 

(a) for prescribing anything which under this Act is to be prescribed ; 

and 

(b) as to the mode of ascertaining the opinion of occupiers of shops ; 

and 

(c) as to conduct of local inquiries and matters incidental thereto ; and 

(d) as to the procedure for obtaining the revocation of a closing older ; 

and 

(e) generally for carrying into effect the provisions of this Act, 

(a) Regulations (see ante, p. 3723) dated April 1st, 1912 (Stat. R. & 0., No. 316 of 1912), 
have been made under this section. 

By Regulation 21 (ante, p. 3726) no informality in complying with the Regulations is 
to frustrate the making of, or invalidate, any order. 

18. — (1) Any order made by a local authority under this Act may be proved proof and 
by the production of a copy thereof certified to be a true copy by a person 
purporting to be the clerk of the local authority by whom the order is made. 

(2) Any order made by a local authority under this Act may, unless some 
other method of revocation is provided by this Act, be revoked by an order 
made in the like manner and subject to the like approval, if any, as the original 
order (a) 

(a) Closing orders under s, 6 and orders made under s. 4 (6), which require confirmation 
by the Home Secretary, can only be revoked by him, see s. 8, ante, p. 5132. The authority 
may themselves revoke the orders : c/. Interpretation Act, 1889, s. 32 (3) (18 Halsbury’s 
Statutes 1003). Before doing so, they must ascertain the wishes of the shopkeepers 
concerned : see Regulation 23, ante, p. 3726. 

As to pubhcation of notice of revocation, see Regulation 24, ante, p. 3726. 

19. — (1) In this Act (<z)— interpretation 

The expression “ shop ” (6) includes any premises where any retail trade saving. 

or business is carried on (c) ; 

The expression “ retail trade or business includes the business of a 
barber or hairdresser, the sale of refreshments or intoxicating liquors, 

[the business of lending books or periodicals when carried on for 
purposes of gain (d)] and retail sales by auction, but does not include the 
sale of programmes and catalogues and other similar sales at theatres 
and places of amusement ; 
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The expression shop assistant ’’ means any person wholly or mainly 
employed in a shop in connexion with the serving of customers or 
the receipt of orders or the despatch of goods {a) ; 

The expression “ bank holiday ’’ includes any public holiday or day of 
public rejoicing or mourning ; 

The expression “ week ” means the period between midnight on Saturday 
night and midnight on the succeeding Saturday night. 

(2) Nothing in this Act shall apply to any fair lawfully hold or any bazaar 
or sale of work for charitable or other purposes from which no private profit 
is derived. 

(rt) i^sto these definitions, see the Home Office Memorandum of Marcli, 1012. 

(6) In the Shop Hours Act, 1892, unless the context otherwise required, “shop” 
meant “ retail and wholesale shops, markets, stalls, and warehouses in wliich assistants 
are employed for hire,” and included “ licensed public houses and rofreshinont houses of 
any kind.” A building used solely as a high-class hotel and j'ostaurant, having no bar 
or counter for the sale of liquor, and not being in the ordinary sense of the term a “ public 
house,” although fully licensed under the Alehouse Act, 1828, was held to bo a “public 
house,” and therefore a “ shop ” within this definition {Savoy Hotel Co. v. London 0. (1., 
[1900] 1 Q. B. 665 ; 64 J. P, 262 ; 24 Digest 928, 192), See, however, as to refreshment 
houses the Act of 1913, post, p. 5140. A boy employed at the railway bookstall at K, 
went every morning to the village two miles off to deliver newspapers ; ho f-hen sold news- 
papers for a short time at the station before returning to H. : for the purpoHos of such sale, 
he erected each day a stall consisting of a heal'd upon trestles. It was hold that the stall 
was probably a “ shop ” for some purposes of the Act, but not for the purposes of s. 4 of 
the 1892 Act (see 8. 2 (3) of this Act (8 Halsbury’s Statutes 615)), as to exhibiting a notice, 
because the boy was really employed at E., whej*e a notice was duly e.\*hibitod (Smith db 
Son V. Kyle, [1902] 1 IC. B. 286 ; 66 J. P. 101 j 24 Digest 928, 105), «oe also Ward v. 
Smith <k Son, ante, p. 5126. Where milk was procured from an autoinati e machine attached 
to the door of a closed shop it was held that the place whore the sale occurred was a shop 
within the meaning of the Act (Willesden U, D, 0. v, Morgan, ante, p. 5128). A hotel is 
not a shop, nor are the waiters employed therein shop assistants within the meaning of this 
definition (Gordon Hotels, Ltd, v. London 0, 0,, [1916] 2 K. B. 27 ; 80 d. P. 266 24 Digest 
928, 103). But the dining-room of a non-residontial hotel which is open to non-residents 
is a shop and waiters therein are shop assistants (George Hotel (Oolchcster) v. Ball, [1938] 
3 All E. B. 790 ; 102 J. P. 337 ; Digest Supp,). Also a coal merchant's branch office in 
which no coal is kept and only orders ar'e dealt with is a shop, and the attendant in it who 
takes the orders is a shop assistant (Wallace, v. Dixon, [1917] 2 1. E. 236 ; 24 Digest 928, p), 
A booth or stall erected on a beach and used only for mechanical ga)nos of chance or 
fekUl, in which members of the public are invited to participate on payment of an entrance 
fee is not a shop within the above definition (Dunnis v. HntcUmon, [19221 1 K. B. 693 ; 
86 J. P. 85 ; 24 Digest 930, 200), As to a kitchenmaid in a restaurant being a “ shop 
assistant,” see Melhdsh v, Londm 0. 0,, [1914] 3 K. B. 325 ; 78 J. 441 ; 24 Digest 
928, 191. As to the employment of a potman on licensed promises whose duties were 
regarded by the court as sufficiently proximate to the serving of customtWH, sco Prance r. 
London C, 0,, [1915] 1 K. B. 688 ; 79 J. P. 242 ; 24 Digest 929, 205, 

For the purposes of s. 2 (8 Halsbury’s Statutes 614), wholesale shops and warehouses 
are to be treated as shops (see s. 2 (5) (op. cit. 615). 

(c) An order under the Aot fixed the closing hours for shops “ in whioli the retail trade 
or business of a jeweller, gold or silversmith, ironmonger, hardware merchant, or tool 
dealer is carried on.” The respondent, who was an auctioneer, and who sold on his 
premises, being a shop, all kinds of articles, including articles of jewellery entrusted to him 
for sale by auction and pawnbrokers’ pledges, sold by auction in the ordinary way, on 
certain days after the closing hours fixed by the order, articles of jewolkiy. It was held 
that the respondent had not thereby carried on the retail business of a jeweller within the 
meaning of the order (Lncas r. Reubens, [1921] 2 K. B. 482; 85 J. 1^. 166; 24 Digest 930, 203). 

(d) Words in square brackets added by the Shops Aot, 1936 (29 Halsbury’s Statutes 149), 
with further words excluding philanthropic or charitable objects and clubs or institutions 
not cajried on for purposes of gain. 

20. {Scotland,] 

2t [h-knd] 

Short title, 22.— (1) This Act may be cited as the Shops Act, 1912. 
and operation on the first day of May nineteen hundred 

and twelve. 
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Seetion 22. 


2 Geo. 5, c. 3. 

(3) The Shops Regulation Acts^ 1892 to 1911 (a), are hereby repealed : (6) 

Provided that any closing order made under the Shop Hours Act, 1904 (c), ^ jjjdw 7 c 3 i. 
which is in force at the commencement of this Act, shall continue in force 
until revoked in accordance with the provisions of this Act, except in so far 
as it fixes a closing hour earlier than seven o’clock for any shop to which the 
provisions of this Act with respect to the weekly half-holiday apply. 

(а) The Shops Regulation Acts, 1892 to 1911, were : (i.) the Shop Hours Act, 1892. as 
to hours of employment of young persons, substantially re-enacted in s. 2 (8 Halsbury’s 
Statutes 614) ; (ii.) the Shop Hours Act, 1893, as to salaries of inspectors ; (iii.) the Shop 
Hours Act, 1895, passed merely to remedy a draftsman’s omission disclosed by Hammond 
V. Pulsford, [1895] 1 Q. B. 223 ; 59 J. P. 533 ; 24 Digest 930, 207 ; (iv.) the Seats for 
Shop Assistants Act, 1899, substantially re-enacted in s. 3, ante, p. 5127 ; (v.) the Shop 
Hours Act, 1904, as to closing orders, substantially re-enacted in ss. 5 et seq., ante, pp. 5130 
et seq. ; and (vi.) the Shop Hom-s Act, 1911, as to hours of employment and meal times 
and weekly half-holidays, see now ss. 1, 4, ante, pp. 5125, 5127. This last Act never came 
into operation. 

(б) Words in italics repealed by S. L. R. A., 1927 (18 Halsbury’s Statutes 1183). 

(c) Such orders could combine weekly half- holiday and ordinary closing provisions. 


SCHEDULES. 

FIRST SCHEDULE (a). - Section 1 . 

Intervals eor Meals. 

Intervals for meals shall be arranged so as to secure that no person shall be em- 
ployed for more than six hours without an interval of at least twenty minutes being 
allowed during the course thereof. 

Without prejudice to the foregoing provision — 

(1) where the hours of employment include the hours from 11.30 a.m. to 2.30 

p.m., an interval of not less than three-quarters of an hour shall be allowed 
between those hours for dinner ; and 

(2) where the hours of employment include the hours from 4 p.m. to 7 p.m., 

an interval of not less than half-an-hour shall be allowed between those 
hours for tea ; 

and the interval for dinner shall be increased to one hour in cases where that meal 
is not taken in the shop, or in a building of which the shop forms part or to which 
the shop is attached ; 

Provided that an a.ssistant employed in the sale of refreshments or in the sale by 
retail of intoxicating liquors need not be allowed the interval for dinner between 
11,30 a, m. and 2.30 p.m., if he is allowed the same interval so arranged as either to 
end not earlier than 11.30 a.m. or to commence not later than 2.30 p.m., and the 
same exemption shall apply to assistants employed in any shop on the market day 
in any town in which a market is held not oftener than once a week, or on a day on 
which an annual fair is held. 

{a) For a modification applying to “ young pm’sons,” see s. 9 (4) of the Shops Act, 1934 
(27 Halsbury’s Statutes 234). 


SECOND SCHEDULE (a). 

Trades and Businesses exempted jrom the Provisions as to Weekly Hale: 

Holiday, 

The sale by retail of intoxicating liquors, 

The sale of refreshments, inoluding the business carried on at a railway refreshment 
room. 

The sale of motor, cycle, and air-craft supplies and accessories to travellers (b). 
The sale of newspapers and periodicals. 

The sale of meat, fish, milk, cream, bread, confectionery, fruit, vegetables, flowers, 
and otlier articles of a perishable (c) nature. 

The sale of tobacco and smokers' requisites. 

The business carried on at a railway bookstall on or adjoining a railway platform* 
The sale of medicines and medical and surgical appliances. 
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Sched. II. Retail trade carried on at an exhibition or show, if the local authority certify 

that such retail trade is subsidiary or ancillary only to the main purpose of the 

exhibition or show. 

(a) See as to this schedule generally, the notes to s. 4, ante, p. 5127, and the cases therein 
cited. 

(h) This provision only includes the sale of supplies and accessories for motors, cycles, 
and air- craft and not the sale of other supplies or accessories to travellers (Williams v. 
Gosden, [1914] 1 K. B. 35 ; 77 J. P. 464 ; 24 Digest 933, 224). 

(c) The Home Secretary has been advised that preserved ” foods, etc., are not “ of a 
perishable nature.” Butter has been held to be “ perishable ” (London 0. C. v. Welford's 
Surrey Dairies Go., Ltd., [1913] 2 K. B. 529 ; 77 J. P. 206 ; 24 Digest 933, 223). Semble, 
“ run honey” is not confectionery (ibid.). As to the sale of sweets and chocolates, see 
Gee V. Davies, ante, p. 5130. 


Section 5. THIED SCHEDULE. 

Trad^!s and Bu mu esses exempted from Provisions of 0 losing Orders (a). 

(a) This schedule was repealed by s. 10 (4) and Sched. TV. of the 1928 Act, Vol. V, and 
8 Halsbury’s Statutes 651, 653. As to transactions exempted from the provisions of 
closing orders see now Sched. I. of that Act, Vol, V. and 8 Halsbury’s Statutes 651. 

FOURTH SCHEDULE. 

[Ireland.] 

FIFTH SCHEDULE. 

[Ireland.] 


THE SHOPS ACT, 1913. 

(2 & 3 Geo. 5, c. 24.) 

An Act to mmnd the Shops Act, 1912, in its application to premises for the sale 
of refreshments. [7th March, 1913.] 

Amendment 1 . — (1) The provisions of section one (a) of the Shops Act, 1912, shall 

fnft^ppHca’^’ S'Pply ^ shop assistants employed in any premises for the sale of refresh- 
tion to premises ments, whether licensed for the sale of intoxicating liquor or not, if their 
reEresbm^nts.^ employment is wholly or mainly in connexion with the sale of intoxicating 
liquors or refreshments for consumption on the premises, and if the occupier 
of the premises, by such notice as is hereinafter mentioned, signifies that he 
elects that instead of those provisions the following provisions shall apply - 

(a) No such assistant shall be employed for more than sixty-five hours 

in any week exclusive of meal times (6). 

(b) Provision shall be made for securing to every such assistant — 

(i) thirty-two whole holidays on a week day in every year, 
of which at least two shall be given within the currency of each 
month and which shall comprise a holiday on full pay of not less 
than six consecutive days ; 

(ii) twenty-six whole holidays on Sunday in every year, so 
distributed that at least one out of every three consecutive Sundays 
shall be a whole holiday : 

Provided that two half holidays on a week day shall be deemed 
equivalent to one whole holiday on a week day. 
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(o) Intervals for meals skall be allowed to every sucb assistant amounting Section 1. 

on a half holiday to not less than three-quarters of an hour, and on 

every other day to not less than two hours, and no assistant shall 
be employed for more than six hours without being allowed an interval 
of at least half an hour : 

Provided that this provision shall not apply if the only persons 
employed as such shop assistants are members of the family of the 
occupier of the premises maintained by him and dwelling in his house. 

(d) The occupier shall affix and constantly maintain in a conspicuous 
position in the premises a notice in the prescribed form referring to 
the provisions of this section, and stating the steps taken with a view 
to compliance therewith. 

(2) Where the occupier of any premises has signified as aforesaid that he 
elects that the foregoing provisions shall apply, and any of those provisions 
are not complied with, the occupier of the premises shall be guilty of an offence 
against the Shops Act, 1912, and shall be liable to a fine not exceeding : — 

(a) in the case of a first offence, one poxmd ; 

(b) in the case of a second offence, five pounds ; and 

(c) in the case of a third or subsequent offence, ten pounds. 

(3) For the purposes of this section, the expression “ half holiday ” means 
a day on which the employment of an assistant ceases not later than three 
o’clock in the afternoon and on which he is not employed for more than six 
hours including meal time. 

(4) A notice under this section may be withdrawn by the occupier of the 
shop at the expiration of a year from the date when it was given, and there- 
after at the expiration of any succeeding year, and upon any such withdrawal . 
section one of the Shops Act, 1912, shall apply to the shop in like manner 

as before the notice was given. 

(5) The Shops Act, 1912, as amended by this Act, shall, in its application 
to any premises in respect to which a notice under this section is in force, 
have effect as though the definition of “ shop assistant ” included all persons 
wholly or mainly employed in any capacity at the premises in connexion with 
the business there carried on (c). 

{a) See this section, aTite, p. 5125. 

(6) But see sub-s. (5) of s. 5 of the Shops Act, 1934 (27 Halsbury’s Statutes 230) as 
regards “ young persons ” to whom that Act applies. 

(c) Where the occupier of premises elects to apply this Act to such premises he must 
be taken to elect to adopt the definition of “ shop assistant ” contained in this sub-section 
and cannot be heard to say that any one who falls within that definition is not a shop 
assistant {Rutherford v. Trust Houses, Ltd., [1926] 1 K. B. 321 ; 90 J. P. 62 ; Digest 
Supp.). 

2 . — (1) This Act may be cited as the Shops Act, 1913, and shall be con- short title 
strued as one with the Shops Act, 1912 ; and the Shops Act, 1912, and this 
Act may be cited together as the Shops Acts, 1912 and 1913. 

(2) This Act shall not extend to shops in Ireland in which the business of 
the sale by retail of intoxicating liquors is carried on. 


THE PABEICS (MISDESOEIPTION) ACT. 1918. 

(3 & i Geo. 5, c. 17.) 

An Act to frevent the Misdescrijption of Fabrics. [15th August, 1913.] 

1 . It shall not be lawful for any person to sell, or expose, or have in his pos- prohibition 
session for sale, any textile fabric either in the piece, or made up into garments, miskadlng^ 
or in any other form, to which is attributed expressly or inferentiaUy the “ 
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quality of non-inflanunability, or safety from fire, or any degree of sucli 
quality of non-inflammability or safety from fire — 

(1) by wording or marking, descriptive or otherwise — 

(a) upon the material ; or 

(b) upon any wrapper or band ; or 

(c) contained in any letterpress or writing referring to the material ; or 

(2) by verbal representation at the time of sale ; 

unless such textile fabric conforms to such standard of non-inflammability 
as may be prescribed by regulations (a) to be made by the Secretary of State, 
and, if any person sells, or has in his possession, textile fabric in contravention 
of this Act, he shall be liable on summary conviction to a fine not exceeding, 
in the case of a first offence, ten pounds, or, in the case of a second or sub- 
sequent offence, fifty pounds. 

(a) On January 20th, 1914, the Home Secretary made the following regulations under 
this section : — 1. A textile fabric shall be deemed to conform to tho standard of non- 
inflammability if, when tested in accordance with the prescribed niotliod of testing, it is 
not set alight, or, if set alight, burns without a flame or with a flame which does not 
spread but converges and dies out. 2. The prescribed method of testing shall be as 
follows : — ^A sample of the fabric measuring not loss than one square yard shall bo taken, 
and, after it has been four times in succession thoroughly washed with soap and water, 
dried and ironed, shall be suspended vertically without folds or creases and so that the 
lower edge shall not be a selvedge or a folded edge. The flame of a wax taper not less 
than J inch or more than A inch in thickness shall then be brought in contact with the 
fabric at its lower edge and!" shall be kept in contact for not less than twelve or more than 
fifteen seconds. 

2. All regulations made by the Secretary of State under this Act shall 
be laid before Parliament as soon as may be after they are made, and the 
Rules Publication Act, 1893, shall apply to such regulations as if they were 
statutory rules within the meaning of section one of that Act. 

3. Where in any proceedings against a person charged with an offence 
under this Act, it is proved that an offence under this Act has been committed, 
but that the person charged with the offence — 

(a) purchased the textile fabric in respect of which the offence was com- 

mitted from a person resident within (a) the United Kingdom who 
sold the textile fabric under a warranty that it complied with the 
prescribed standard of non-inflammability ; and 

(b) took reasonable steps to ascertain, and did in fact believe in the accuracy 

of the statement contained in the warranty ; 
the person so charged shall be entitled upon an information duly laid by him 
to have the person who gave the warranty brought before the court, and that 
person may be summarily convicted of the offence, and the person originally 
charged shall be exempt from any fine, and the person so convicted shall, 
in the discretion of the court, also be liable to pay any costs incidental to 
the proceedings. 

(a) If tbe fabric is purchased from a person outside the United Kingdom, the purchaser 
must take all responsibility for it. 

4» Where a person is charged with having textile fabric in his possession 
in contravention of this Act, any such material proved in the proceedings 
to have been found in his possession shall be deemed to be intended for sale 
as aforesaid unless the contrary is proved. 

^ 5. — (1) It shall be the duty of every local authority to enforce the pro- 
visions of this Act within their district, and for that purpose any male or 
female person or officer whom the local authority may appoint shall have 
power, if so authorised by the local authority, to institute and carry on 
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any proceedings which the local authority is authorised to institute and carry Section 5. 
on under this Act. 

(2) In this Act the expression '' local authority ” means — 
as respects the city of London the common council ; 

as respects any municipal borough, the council of the borough ; 
as respects any urban district, the district council ; 
elsewhere, the county council : 

Provided that the London County Council may, with the approval of the 
Secretary of State, make arrangements with the council of any metropolitan 
borough for the exercise by the metropolitan borough as agents for the London 
County Council, on such terms and subject to such conditions as may be 
agreed on, of any powers of the London County Council under this Act 
within the district of the metropolitan borough, and the council of the metro- 
politan borough may, as part of the agreement, undertake to pay the whole 
or any part of the expense incurred in connection with the exercise of the 
powers delegated to them. 

(3) The expenses of a local authority under this Act shall be defrayed, — 

in the case of the common council of the city of London, out of the general 

rate ; 

^ ^ * 1 ' 

in the case of a county council, as expenses for special county purposes ; 

in the case of a metropolitan borough council, as part of the expenses of 
the council. 

(a) Certain words repealed by the L. G. A., 1933, ante, p. 736. 

6 . All fines imposed in any proceedings instituted by a local authority Fines imposed 
in pursuance of their powers and duties under this Act shall be paid to the ^ 

local authority and carried to the credit of the fund out of which the expenses authorities, 
incurred by the authority under this Act are defrayed. 

7 . [Scotland; Ireland.] 

9. This Act may be cited as the Fabrics (Misdescription) Act, 1913, and short title 
shall come into operation on the first day of January nineteen hundred and mentof^Actl*^^ 
fourteen. 


THE ANCIENT MONUMENTS CONSOLIDATION AND 
AMENDMENT ACT, 1913. 

^ (3 & 4 Geo. 5, c. 32.) 

« , * ❖ He * He 

Miscellaneous, 

18 . Where it appears to the council of a borough or a district, which expres- Relaxation of 
sion in this Act shall include the Common Council of the City of London, 
that the erection of buildings of a style of architecture in harmony with other 
buildings of artistic merit existing in the locality is impeded in consequence 
of any byelaws (a) with respect to new streets or buildings in force in the 
borough or district, the council may, with the consent of the Local Government 
Board (6), relax the byelaws so far as may be necessary to' allow the erection 
of such buildings (c), provided that the council is satisfied that such buildings 
can be erected with due regard *to safety from fire and to sanitation : Provided 
also that no byelaws in force in the city of London shall be relaxed under this 
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section except such as are administered by the Common Council of the city 
of London. 

(«) As to such byelaws, see the P. H. A., 1875, s. 157, o>nte, p. 4432, and P. H. A., 1936, 
ss, 61 et seq.j ante, pp. 190 et seq, 

{b) Now the M. of H. (see M. of H. Act, 1919, post, p. 5191). 

(c) It is believed that no case has ever arisen for using this power, 

« ^ ^ 


THE BANKEUPTOY ACT, l!)14, 

(4 & 5 Geo. 5, o. 59.) 

An Act to consolidate the Law relating to Lanlcrujjtcji (a). 

[10th August, 1914.] 

***** * 

33. — (1) In the distribution of the property of a bankrupt there shall bo 
paid in priority to all other debts (b ) — 

(а) All parochial or other local rates (c) duo from tlie bankrupt at tire 

date of the receiving order, and having become duo and payable 
within twelve months next before that time, and all assessed taxes, 
land tax, property or income tax, assessed on the bankrupt up to 
the fifth day of April next before the date of the receiving order, 
and not exceeding in the whole of one year’s assessment {d ) ; 

(б) All wages or salary of any clerk or servant in respect of services 

rendered to the bankrupt during four months before the date of the 
receiving order, not exceeding fifty pounds (c) ; 

(c) All wages of any labourer or workman not exceeding twenty-five 

pounds, whether payable for time or for piece work, in respect of 
services rendered to the bankrupt daring two months before the 
date of the receiving order : Provided that, where any labourer in 
husbandry has entered into a contract for the payment of a portion 
of his wages in a lump sum at the end of the year of hiring, the 
priority under this section shall extend to the whole of such sum, or 
a part thereof, as the court may decide to be due under the contract, 
proportionate to the time of service up to the date of the receiving 
order ; 

(d) All amoun'ts, not exceeding in any individual case one hundred 

pounds (/), due in respect of compensation under the Workmen’s 
Compensation Act, 1906, the liability wherefor accrued before the 
date of the receiving order, subject nevertheless to the provisions of 
section five of that Act (g) ; and 

(e) All contributions payable under the National Insurance Act, 1911, by 

the bankrupt, in respect of employed contributors or workmen in 
an insured trade during four months before the date of the receiving 
order (A). 

(2) The foregoing debts shall rank equally between themselves and shall 
be paid in full, unless the property of the bankrupt is insufficient to meet 
them, in which case they shall abate in equal proportions between themselves. 

(3) Subject to the retention of such sums as may be necessary for the 
costs of administration or otherwise, the foregoing debts shall be discharged 
forthwith so far as the property of the debtor is sufficient to meet them. 

^ (4) In the event of a landlord or other person distraining or having 
distrained on any goods or effects of a bankrupt within three months next 
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before the date of the receiving order the debts to which priority is given by Section 33. 

this section shall be a first charge od the goods or effects so distrained on, or 

theproceeds of the sale thereof : 

Provided that in respect of any money paid under any such charge the 
landlord or other person shall have the same rights of priority as the person 
to whom such payment is made (^). 

(5) This section shall apply, in the case of a deceased person who dies 
insolvent, as if he were a bankrupt, and as if the date of his death were 
substituted for the date of the receiving order (h ) . 

( 6 ) In the case of partners the joint estate shall be applicable in the first 
instance in payment of their joint debts, and the separate estate of each 
partner shall be applicable in the first instance in payment of his separate 
debts. If there is a surplus of the separate estates, it shall be dealt with as 
part of the joint estate. If there is a surplus of the joint estate, it shall be 
dealt with as part of the respective separate estates in proportion to the 
right and interest of each partner in the joint estate. 

(7) Subject to the provisions of this Act, all debts proved in the bank- 
ruptcy shall be paid pari passu. 

( 8 ) If there is any surplus after payment of the foregoing debts, it shall 
be applied in payment of interest from the date of the receiving order at the 
rate of four pounds per centum per annum on all debts proved in the 
bankruptcy. 

(9) Nothing in this section shall alter the effect of section three of the 53 & 54 vict. 
Partnership Act, 1890, or shall prejudice the provisions of the Friendly®*®^* 

Societies Act, 1896, or of section fourteen of the Trustee Savings Banks Act, 

1863, or the provisions of any enactment relating to deeds of arrangement 26**27 Vict. 
respecting the payment of expenses incurred by the trustee under a deed of ^7. 
arrangement which has been avoided by the bankruptcy of the debtor (Z). 

^ ^ * it ^ ^ 

(а) This Act repeals the Bankruptcy Act, 1883 (1 Halsbury’s Statutes 681), and the 
sections which are here set out are in substance a re-enactment of those of the earlier Act 
relating to the preferential payments in bankruptcy. 

For the corresponding provisions of the Companies Act, 1929, relating to preferential 
payments in the winding-up of companies, see that Act, Yol. V. and 2 Halsbury’s Statutes 
775. 

As to when a bankruptcy commences, see Re Bumpus, Ex parte White^ [1908] 2 K. B. 

330; 5 Digest 646, 67P4. 

(б) These words must be read subject to s. 130 (6) of the Act (1 Halsbury’s Statutes 691), 
wliich provides that in the administration of the property of a deceased debtor under an 
order of administration the official receiver or trustee shall have regard to any claim by 
the legal personal representative of the deceased debtor to payment of the proper funeral 
and testamentary expenses incurred by him in and about the debtor’s estate, and such 
claims shall be deemed a preferential debt under the order, and shall, notwithstanding 
anything to the contrary in the provisions of the Act relating to the priority of other 
debts, be payable in full out of the debtor’s estate in priority to all other debts. 

(c) This expression would include general rates made by an urban-or rural authority. 

It does not include harbour dues (Re H. dh Co. (1891), 27 L. R. Ir. 271 ; 4 Digest 474, 

4280 i). It was held Re Mannesman Tube Go., [1901] 2 Ch. 93 ; 65 J. P. 377 ; 10 Digest 
798, 6042 (apparently without argument), to include meter charges for water : sed quaere. 

The Mannesman Tube case was not followed by a county court judge in WortUn^ Cor- 
poration V, Orbell (1923), 45 M. 0. 0. 217, who applied the definition of “ local rate ” 
contained in the Local Loans Act, 1876, s. 34, anie, p. 4541, and held that a water rate 
was not a “ local rate ” within the Act since it was not applicable for public local purposes. 

See also Re An Arranging Debtor, [1921] 2 Ir. R. 1. 

(d) A. was assessed to a local rate as the occupier of certain premises, and his rate was 
payable in advance for half a year on October 8th, 1886, On January 17th, 1887, A. 
became bankrupt, and at that time the rate remained unpaid. On February 1st, 1887, 
the official receiver, as trustee, sold A.’s interest in the premises to B., who allowed A. 
to remain in occupation as his tenant. The rate was claimed from the trustee for the 
whole half-year; the trustee offered to pay the proportion of it up to February 1st, 
being for the period during which he continued occupier. JSCeld, that the bankrupt had 
not ceased to be occupier, and that the trustee was liable for the rate for the whole half- 
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Note to year {Sx ^arte. Ystradyfodwg L, B., Be Thomas (1887), 57 L. J. Q. B. 39 ; 58 L. T. 113 ; 

Section 83. ^ Bigest 474, 4282)^ See also in Be Smithy Bx parte Masoriy ante, p. 4310. Where a 
trustee in bankruptoy entered upon the premises of the bankrupt and subsequently dis- 
claimed the tenancy under s. 54 of the Banki-uptcy Aot, 1914 (1 Halsbury’s Statutes 665), 
the trustee was held personally liable for the rates on the premises during the period 
between his entry and the subsequent disclaimer (Be Lister, JUx parte Bradford Overseers 
and Bradford Corporation, [1926] 1 Ch. 149 ; 90 3. P. 33 ; Digest Supp.). 

(e) See Be Smith, Ex parte Fox (1886), 17 Q. B. D. 4 ; 4 Digest 477, 43B ) ; Be Klein, 
Ex parte Goodmn, [1906] W. N. 148 ; 22 T. L. R. 664 ; 4 Digest 475, 4287 ; Cairney v, 
Bach, [1906] 2 K. B. 746 ; 4 Digest 476, 4299 ; Be Newspaper Proprietary Syndkate, 
Ltd., [1900] 2 Ch. 349 ; 4 Digest 476, 4298 ; Winter German Opera, Ltd. (1907), 23 T. L. R. 
662 ; 42 Digest 909, 58. The wages or salary referred to in tliis paragraph apply to the 
said wages or salary whether or not earned wholly or in part by way of oomniission (Bank- 
ruptcy (Amendment) Aot, 1926, s. 2 (1 Halsbury’s Statutes 716)). 

The reference to local rates in this paragraph includes sums duo on account of the 
spindles levy under the Cotton Spinning Industry Act, 1936, s. 19 (29 Halsbury’s Statutes 
999). 

(/) Words in italics repealed by the Workmen’s Compensation Act, 1923, s. 31 and 
Sched. II. (11 Halsbury’s Statutes 613). 

(g) This exception is taken from the Workmen’s Compensation Aot,^ 1906, s. 5 (3). 
The costs of obtaining an award under that Act arc not, however, a priority payment. 
See Be Jinks, [1914] W. N. 337 ; 112 L. T. 88 ; 34 Digest 489, 4037. 

(h) This exception was taken from the National Insurance Act, 1911, s. 110, see now 
s. 106 of the National Health Insurance Act, 1924. 

(i) This sub-aection'was an addition to the previous law. The landlord who has dis- 
trained within the three months herein mentioned, must, out of the proceeds of his 
distress, pay the rates and other preferential debts mentioned in the section, but ho, in 
turn, will have the right to bo repaid before other creditors. 

(h) The priority as to rates, etc., applies in the case of a deceased insolvent whoso 
estate is being administered in the Chancery Division (LU Heywood, Parkington v. 
Haywood, [1897] 2 Ch. 593 ; 4 Digest 474, 4279). 

(1) The Law of Partnership Act, 1865, was repealed by the i^artnership Aot, 1890 
(12 Halsbury’s Statutes 529) ; but s. 5 was, in olTect, reproduced by as. 2 (3) (d) (e) and 
3 (op. cit. 531, 532) thereof. By s. 2 (op. cit. 630), in detonnining wlusther a partnership 
does or does not exist, regard shall be had to the following rules : (3) T"ho recjoipt by a 
person of a share of the profits of a business is primet facie evidence that lie is a partner 
in the business, but the receipt of such a share or of a payment (Contingent on or varying 
with the profits of a business does not of itself make him a partner in the business ; and 
in particular (d) the advance of money by way of loan to a person engaged or about to 
engage in any business on a contract with that person that the lender shall receive a rate 
of interest varying with the i^rofits, or shall receive a share of the profits arising from 
carrying on the business, docs not of itself make the lender a partner with the person or 
persons carrying on the business or liable as such. Provided that the contract is in 
writing, and signed by or on behalf of all the parties thereto ; (e) a person receiving by 
way of annuity or otherwise a portion of the profits of a business in consideration of a 
sale by him of the goodwill of the business is not by reason only of such receipt a partner 
in the business or liable as such. And by s. 3 of the same Act, in the event of any person 
to whom money has been advanced by way of loan tipon such a contracit as is mentioned 
in the last foregoing section, or of any buyer of a goodwill in cousidcration of a share of 
the profits of the business, being adjudged a bankrupt, (Entering into an arrangement to 
pay his creditors less than twenty shillings in the pound, or dying in insolvent oiroum- 
stances, the lender of the loan shall not bo entitled to recjovor anything in mspeot of his 
loan ; and the seller of the goodwill shall not be entitled to recover anything in respect 
of the share of profits contracted for until the claims of the other creditors of the borrower 
or buyer for valuable consideration in money or money’s worth have been satisfied. But 
this section does not deprive the lender of his right to retain any soouriiy he may have 
taken for his money nor to foreclose his security (Be Lonergan, Ex parte Sheil (1877), 4 Ch. D. 
789 ; 4 Digest 484, 4353 ; Badeley v. Consolidated Bank (1886), 34 Oh. D. 536 ; 26 Digest 
121, 854).^ 

The Friendly Societies Aot, 1875, is now repealed by the Friendly Societies Aot, 1896 
(8 Halsbury’s Statutes 933), but the provisions of s. 15 (7) are reproduced by s. 35 of that 
Act (op. cit. 953) as follows, viz, (1) In the following oases, namely, (a) upon the death or 
bankruptcy of any officer of a roistered society or branch having in ms possession by 
virtue of his office any money or property belonging to the society or branch ; or (b) if 
any execution, attachment, or other process is issued, or action or djligence raised against 
any such officer or against his property, his heirs, executors, or administrators, or trustee 
in bankruptcy, or the sherifi or other person executing the process, or the party using the 
action or diligence respectively, shall, upon demand in writing of the trustees of the society 
or branch, or of any two of them, or of any person authorised by the society or branch 
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or by the committee thereof, to make the demand, pay the money, and deliver over the 
property to the trustees of the society or branch in preference to any other debt or claim 
against the estate of the officer. (2) In this section the expression “ bankruptcy ” shall 
include liquidation of a debtor’s affairs by arrangement in England, Vessio bonorum of a 
debtor in Scotland, and a petition for arrangements with creditors in Ireland ; and the 
expression “ trustee in bankruptcy ” shall include a judicial factor in Scotland, and an 
assignee in Ireland. Upon the bankruptcy of an officer of a friendly society the trustees 
are, under this sub-section, entitled to preferential payment of sums received by him by 
virtue of his office, notwithstanding that these sums cannot be specifically traced, and 
are not at the time of the bankruptcy in his actual possession {Be Miller, Ex parte 
Official Receiver, [1893] 1 Q. B. 327 ; 57 J. P. 469 ; 4 Digest 472, 4265^ applied to the 
case of an ex -officer in Re Eilbeclc, [1910] 1 K. B. 136 ; 4 Digest 471, 4250). 

The Trustee Savings Bank Act, 1863, s. 14 (17 Halsbury’s Statutes 718), provides that 
the executors, trustees in banki'uptcy, etc., of officers of savings banks shall pay any 
money due to savings banks before any other debts. 


THE LOCAL GOVEENMENT (EMEKGENCY PROVISIONS) 

ACT, 1916. 

(6 (k 7 Geo. 5, c. 12.) 

An Act to make •provision with respect to OJHcers and Servants of Local 
Authorities serving in or with His Majesty^ s Forces and to make various 
administrative provisions with a view to economy in money and labour in 
connection with the present War, [1^^^ May 1916.] 

This Act with the exception of ss. 2, 3, 16, 17, 18 and 23 (4), was originally temporary 
only, but by s. 1 and Sched. I. of the Expiring Laws Act, -1925 (18 Halsbury’s Statutes 

1182) , the following sections were also made permanent : ss. 5 (now repealed), 12, 13 (1) 

(now repealed), (2) and (3), 14 (now repealed), 21, 22 except para. (3) and 24 (J) (10 Hals- 
bury’s Statutes 854, 856). 

S. 17, which is now spent, was repealed by S. L. R. A., 1927 (18 Halsbury’s Statutes 

1183) , and s. 13 (3) (10 Halsbury’s Statutes 856) is repealed by the L. G. A., 1929, Vol. V. 
and 10 Halsbury’s Statutes 883. 

Part I. 

Provisions as to Officers of Local Authorities in Naval 
OB Military Service. 

1 . . . . 

This section, which related to the payments to officers, etc., of local authorities in naval 
or military service during the war which began in 1914, is now spent and was repealed by 
S. L. R. A., 1927 (18 Halsbury’s Statutes 1183). The following cases which were decided 
under this section or contracts to the like effect may be of some assistance in arriving at 
the amounts payable under s. 3 of this Act, m/ra: Sutton v. Att.-Oen. (1923), 39 T. L. R. 295; 

34 Digest 85, 629 ; Adams v. Liverpool Corporation (1927), 91 J. P. 106 ; Aylott v. West 
Ham Corporation, [1927] 1 Oh. 30 ; 90 J. P. 165 ; 34 Digest 85, 628 ; Kelsey v. Birmingham. 

Corporation (1927), 92 J, P. 12 ; Stevens v. Hampstead B. C., [1929] 2 Oh. 239 ; 45 T. L. R. 

430 ; Digest Supp. See also the L. G. Staffs (War Service) Act, 1939 (32 Halsbury’s 
Statutes 1118), for similar provisions enacted during the war which began in 1939. 

2, If an officer or servant of a local authority dies whilst serving in or Payments 
with His Majesty’s forces, or in consequence of wounds or disease received 
or contracted during such service which prevented him from returning to schemes, 
the service of the local authority, the local authority shall have, and shall 
be deemed always to have had, power to make to his widow or other 
dependants such payments as could have been made to them under any 
superannuation scheme (whether established by statute or otherwise) in 
force in the district had he been actually serving the local authority at 
the time of his death, 

3^ (1) All service by an officer or servant of a local authority in or with 

His Majesty’s forces for the purposes of the present war shall, for the supemxmiia« 
purposes of any enactment providing for the superannuation of such officers 
and servants applicable to his case, be aggregated and reckoned with his 
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service as an officer or servant of the local authority, and, unless an agree- 
ment to the contrary has been made before the passing of this Act, he shall 
contribute to the 'superannuation fund (if any) the same amounts (if any) 
as he would have contributed if he had continued in their actual service and 
had received the normal remuneration of that service. 

(2) Por the purposes of calculating the amount of such contributions and 
of superannuation allowances the amount of the salary or wages and 
emoluments during the period of service in or with His Majesty’s forces 
shall be deemed to be the amount which the officer or servant would have 
received during that period if he had remained in the actual service of the 
local authority (a). 

(3) Nothing in this section shall affect the provisions of the Elementary 
School Teachers (Superannuation) Acts, 1898 to 1912(6), or of the 
Elementary School Teachers (War Service Sui>erannuation) Act, 1914. 

As to service in connection with naval or military operations countiug as actxial naval 
or military service, see s. 21, post, p. 5151. 

Reference may be made to the Local Government Superannuation Act, 1937, aiite, 
p. 2057. 

{(i) As to the inclusion of war bonuses under a local Act, see Canno7i v. Southwark B. 0. 
(1929), 45 T. L. R. 403 ; Digest Supp. See also the cases cit ed in the note to s. J, ante, 
p. 5149, as to the salary payable during war service. 

■ (6) These Acts were amended by the School Teacdiers (Superannuation) A(d, 1918 
(7 Halsbury’s Statutes 303), the School Teachers (Superannuation) Act, 1922 {op. cit., 314), 
and the Teachers (Superannuation) Acts, 1924 and 1925 [op. cit., 315, 317). 

Part II. 

Miscellaneous Administrative Provisions. 

5* [Repealed by the P. H. A., 1936, s. 346 (1), Sched. HI., ante, pp. 720, 
732.] " 

6. The use of any institution, building, or other premises belonging to any 
local authority for the accommodation of sick or wounded sailors or soldiers, 
or for other purposes in connection with the present war, and any expenditure 
incurred in connection therewith, shall be deemed to he and always to have 
been lawful, and the service or employment of any officers or servants of a 
local authority in or about any institution, building, or other premises so used 
or otherwise, with the consent of the local authority, in connection with the 
present war shall be deemed for all purposes to be and always to have been 
service or employment under that local authority : 

Provided that, except in the case of — 

{a) a shire, county, town, or district hall and offices connected therewith ; 
and 

(6) the temporary use of other premises in case of urgent necessity ; 
this section shall not authorise the use after the passing of this Act for such 
purposes as aforesaid of any such institution, building, or premises unless the 
approval of the appropriate Government department has been obtained. 

This section was made permanent by the Expiring Laws Act, 1931 (24 Halsbury’s 
Statutes 446), but only to such extent as it confers rights on officers or servants of a local 
authority in respect of their service or employment in or about certain promises, 

♦ ♦ Jjc * »K 

12. — (1) Notwithstanding any statutory or other provision requiring a 
sanction, assent, approval, authority or direction of the [Minister of Health] 
to be given, altered or varied by order or by instrument under seal, any such 
sanction, assent, approval, authority or direction may be given, altered or 
varied in a letter or other writing signed by a secretary or assistant secretary 
of the [Ministry], and shall be as valid in all respects and shall have the same 
effect as if it had been given by an order of the [Minister] or by an instrument 
under the seal of the [Minister], and for the purposes of the Documentary 



6 & 7 Geo. 5, o. 12. 


5161 


Evidence Act, 1868, as amended by any subsequent enactment, such letter Section 12. 
or writing shall be deemed to be an order of the Board. 

31 32 Viet, 

(2) This section shall not apply to Scotland or Ireland. c. 37. " 


“ Minister of Health ” and “ Minister ” or “ Ministry ” have been substituted for Local 
Government Board and Board throughout this section in consequence of Ministry of Health 
Act, 1919, post, p. 6191. The section was made permanent by the Expiring Laws Act, 
1926 (18 Halsbury’s Statutes, 1181). 


13. (1) . . . Eemovalof 

(2) A local authority shall not be required to report to the Local Govern- 

ment Board the proceedings of its assessment committee or to make to that 

Board any return of the superannuation allowances and gratuities paid under 23 & 24 Vict. 

the Poor Law Officers’ Superannuation Act, 1896. 4 b^& 4 i vict. 

This sub-section, so far as it relates to assessment committees, has not been repealed, 45 ^<1*46 Vict. 
but see now Sched. I., r. 7, of the B. and V. Act, 1925, ante, p. 2237. c. 50. 

14. [J^epealed hy the L.G. A., 1933, s. 307, Sched. XL, Pt. IV., ante, pp. 1194, Provisions as 

1 (yna -] to audit. 

' 56 & 57 Vict. 

* * * * * * c. 73. 


16* Every joint committee and efoery joint hoard constituted or to he con- incorporation 
stituted under subsection (3) of section sixty-four of the National Insurance Settees, 

Act, 1911, shall he a body corporate by such name as the Board by which it is 
constituted may direct, and shall have perpetual succession and a common seal 
and may hold land for the purposes of their powers and duties without licence 
in mortmain. 

This section was repealed by P. H. (Tuberculosis) Act, 1921, s. 9 (2), now itself repealed. 

17 Amendment ol 

This section which is now spent was repealed by S. L. R. A., 1927 (18 Halsbury’s ® 

Statutes 1183). asto’casiial 

^ ^ vacancies. 

18. < • • 

This section related to the contributions made by a local or district committee imder 
Naval and Military War Pensions, etc, (Expenses) Act, 1916, s. 2. It is now repealed by 
Naval and Military War Pensions, etc. (Administrative Expenses) Act, 1917, s. 10 (3). 

it * * * * * 


PART IIL 
General. 

21 - For the purposes of this Act the expression “ local authority ” means interpretation, 
any person or body of persons who receive or expend the proceeds of any 
local rate and any other public body which the [Minister of Health] may 
determine to be a local authority, hut overseers of the poor (a) shall not be 
included except by direction of that [Minister] : 

Provided that where any such authority is a police authority it shall not, 
as such, be deemed, for the purposes of Part I. of this Act, to be a local 
authority. 

In England and Wales a teacher, officer, or servant appointed by the 
managers of a public elementary school not provided by the local education 
authority shall, and a teacher, officer, or servant of an institution aided by 
a local education authority out of the proceeds of any rate, may, if that 
authority think fit, he deemed, for the purposes of this Act, to be an officer 
or servant of the local education authority concerned. 

Where the Board of Education certify to the [Minister of Health] that 
it is expedient that this Act shall apply to any public educational institution, 
this Act shall apply thereto, notwithstanding any trust afiecting the institu- 
tion, as if the managers or other governing body of the institution were a 
local authority, and the teachers, officers, and servants of the institution were 
officers and servants of a local authority. 
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Sectton 21. For the purposes of this Act, or for such of them as may be specified by 
the [Minister of Health], service in connection with naval or military opera- 
tions which that [Minister] considers may properly be treated in the same 
manner as actual naval or military service shall be deemed to be service with 
His Majesty’s forces. 

Except where the context otherwise requires the expression “ allowances ” 
means the separation allowances made to the wives and families and 
dependants of sailors and soldiers, and includes family allowances for 
soldiers living at their own homes in the United Kingdom. 

The expression ‘‘civil remuneration” includes the salary or wages and 
other emoluments which the officer or servant would have been receiving if 
he had remained in the actual service of the local authority, 

“ Minister of Health ” and “ Minister ” have been substituted throughout this section 
for “ Local Government ” and “ Board ” in consequence of Ministry of Health Act, 1919, 
p. 5191. 

(a) Overseers were abolished by the R. & V. Act, 1925, s. 02, ante., p. 2222. Their 
powers and duties have been in the main transferred to the rating authority. See, how- 
ever, the Overseers Order, 1927, ante, p. 3595. 

22, [A^jilication to Scotland,] 

****** 

Short title and 24, — (1) This Act may be cited as the Local Government (Emergency 

duration. Provisions) Act, 1916. 

(2) This Act, except tJke provisions of sections two, three, sixteen, seventeen, 
eighteen ard paragraph (4) of section twenty-three thereof, shall Jiave effect only 
during the continuance of the present war and afterwards for such period or periods 
{if any) not exceeding one year as the Local Government Board may fix ; and the 
Board may fix different periods for different provisions of the Act, 

This sub-section was repealed by S. L. R. A., 1927 (18 Halsbury’s Statutes 1.183), but its 
effect had meantime been varied, see the^first note on^^p. 5149, ante. 


THE GAS (STANDAED OP OALOEIPIC POWBE) ACT, 1916, 

(6 7 Geo. 5, o. 25.) 

An Act to authorise as respects gas undertalcings the substitution of a standard 
of calorific power for a standard of illuminating power (a). 

[3rd August, 19t6.] 

Power to 1, — (1) Where, by virtue of any Act or Order confirmed by Act of 

• standaiSi of Parliament regulating the undertaking of any company, authority, or person 

carioriflc power authorised to supply gas in any area in the United Kingdom (hereinafter 
iSum^tfng ^ referred to as the undertakers), the gas supplied by the undertakers is 
power. required to be of a prescribed illuminating power, aixd the undertakers are 

liable to penalties in the case of the illuminating power of the gas provided 
by them being less than, or being less by a prescribed extent than, such 
prescribed illuminating power, then on application being made by the under- 
takers the appropriate Government department (h) may, if they think it 
expedient, and subject to such conditions, if any, as they consider proper, 
including such variation as they may think desirable of the prescribed 
pressure at which the gas is to be supplied, by order — 

(а) substitute for the prescribed standard of illuminating power a pre- 

scribed standard of calorific power ; 

(б) exempt the undertakers from penalties in respect of a deficiency in 

illuminating power and substitute for the provisions imposing such 
penalties provisions imposing penalties in the case of deficiency in 
calorific power ; and 
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(c) substitute for the provisions as to testing for illuminating power Section 1. 

provisions as to testing for calorific power ; 

and on the making of such an order the Act or Order regulating the under- 
taking shall have effect as amended by the order. 

(2) In considering the expediency of making such an order the depart- 
ment shall have special regard to whether the undertakers have erected and 
worked, or are prepared to erect and work, suitable crude benzol recovery 
plant for the production of benzol and toluol. 

(3) Before making an order under this section the appropriate Government 
department (h) shall require the undertakers to give public notice, in such 
manner as the department may consider best adapted for informing persons 
affected, of the application for an order under this section, and of the calorific 
standard proposed to be adopted, and as to the manner in which and time 
within which objections may be made, and shall consider any objections 
which may be duly made, and shall, where they think it expedient to do so, 
hold an inquiry, and the costs (if any) incurred by the department in con- 
nection with the inquiry shall be borne by the undertakers. 

(4) For the purposes of this section ‘‘ the appropriate Government depart- 
ment ” means — 

(а) in cases where the undertakers are a local authority, the Local 

Government Board (c), or the Secretary for Scotland, or the Local 
Government Board for Ireland, as the case may be ; and 

(h) in any other case, the Board of Trade. 

{a) The special Act or order applicable to a gas undertaking makes provision for a 
standard of illmninating power, the minimum power usually required being a light 
equal to fourteen sperm candles. For some time past, however, conditions have changed, 
consequent on the introduction of the incandescent gas mantle and the development of 
the use of gas for cooking, heating, and power, whereby the importance of a high illumi- 
nating power is greatly lessened. The Act provides that, subject to certain conditions, 
a standard of calorific power may be substituted for the prescribed standard of illumi- 
nating power. See generally as to the latter standard the provisions of the Gasworks 
Clauses Act, 1871, ante^ p. 4307. 

See further as to the power of the Board of Trade to make orders providing for the 
repeal of any enactments or other provisions requiring the undertakers to supply gas of ^ 
any particular illuminating or calorific value, and for substituting power to charge for 
thermal units suppHed in the form of gas, the Gas Begulation Act, 1920, Vol. V., post. 

The Gas Undertakings Act, 1929, Vol. V. and 8 Halsbury’s Statutes 1293, requires the 
Board of Trade to make such orders in the case of undertakers supplying more than 
20 million cubic feet of gas in any year subsequent to 1927. 

(б) See the definition of this expression in sub-s. (4). 

(c) The powers under this Act were transferred to the Minister of Health by the Mmistry 
of Health Act, 1919, s. 3 (1), post, p. 5191. They have again been transferred to the 
Board of Trade by an Order in Council made on hTovember 9th, 1920, under sub-ss. (3) 
and (4) of the same section. 

2. This Act may be cited as the Gas (Standard of Calorific Power) Act, Short title. 
1916. 


THE WAE GHAEITIES ACT, 1916. 

(6 & 7 Geo, 5, o. 43.) 

An Act to provide for the Begistration of Gharities for purposes connected with 
the present War (a). [23rd August, 1916.] 

1, — (1) It shall not be lawful to make any appeal to the public for dona- Prohibition 
tions or subscriptions in money or in kind to any war charity as herein-after 
defined, or to raise or attempt to raise money for any such charity by pro- 
moting any bazaar, sale, entertainment or exhibition, or by any similar tered, 
means, unless the charity is registered under this Act and the approval in 
writing of the committee or other governing body of the charity has been 
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obtained, either directly or through any person duly authorised to give such 
approval on behalf of such governing body, and if any person contravenes 
the provis’ons of this section he shall be guilty of an offence against this Act : 

Provided that this Act shall not apply to any collection at divine service 
in a place of public worship nor to any charity which may, under any regu- 
lations made under this Act, he exempted by the registration authority from 
the provisions of this section, 

(2) This section, so far as it relates to registration, shall not apply to any 
charity until the expiration of one month after the passing of this Act, nor to any 
charity pending the decision of the registration authority on an application for 
the registration of such charity made within such month (b), 

(a) This Act is repealed by the War Charities Act, 1940, Vol. V. and 33 Halsbury’s 
Statutes 47, but is included in the present volume because of the duties it imposes on the 
councils of boroughs and urban districts in connection with the registration of charities for 
the blind to which it was applied by the Blind Persons A(5t, 1920, s. 3 (20 Halshury’s 
vStatutes 595), and for which purpose it is saved from repeal by Proviso (a) to s. J4 (3)' of 
the 1940 Act, Vol. V. and 33 Halsbury’s Statutes 36. 

(b) Repealed by S. L. R. A., 1927 (18 Halsbury’s Statutes 1183). 

2. — (1) The registration authority shall — 

(a) as respects the City of London, be the Mayor, Aldermen, and 

Commons of the City of London in common council assembled ; 

(b) as respects a municipal borough or urban district, be the council of 

the borough or district ; 

(c) elsewhere, be the county council (a) : 

(2) Applications for registration or exemption under this Act shall be 
sent to the registration authority for the area in which the administrative 
centre of the charity is situate, and any question as to where the adminis- 
trative centre of any charity is situate shall be finally determined by the 
Charity Commissioners. 

(3) The registration authority may, before registering any charity, make 
such inquiries with respect to the charity as they think lit, but shall not 
refuse to register any charity having its administrative centre within the 
area of the authority unless they are satisfied that the charity is not estab- 
lished in good faith for charitable purposes, or will not comply with the 
conditions imposed by this Act, or that it will not be properly administered. 

(4) An appeal from a refusal by a registration authority to register any 
charity shall lie to the Charity Commissioners, and, if as the result of such 
appeal the Charity Commissioners determine that the application for regis- 
tration ought not to be refused, the registration authority shall register the 
charity. 

(5) Every registration authority shall give to eacli charity registered 
or exempted a certificate of registration or exemption, and shall keep a 
register of the charities registered by them under this Act, and lists of all 
charities registration of which has been refused by them and of all charities 
which have been exempted from registration by them, and shall send to the 
Charity Commissioners a copy of such register and such lists, and shall from 
time to time notify the Charity Commissioners of any changes in the par- 
ticulars entered in the register and of changes in such lists. 

(6) The Charity Commissioners shall keep a combined register of all 
charities registered under this Act, and a combined list of all charities in 
respect of which applications for registration under this Act have been 
refused, and a combined list of all charities which have been exempted from 
registration under this Act. 

(7) . . . (6) 
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(8) Any expenses incurred by the London County Council under this Section 2. 

Act shall be defrayed out of the county fund as expenses for general county 

purposes. 

{a) A proviso authorising any council to act through a committee was repealed by the 
L. G. A., 1933 ; see s. 86 of that Act, ante, p. 847. 

(h) Repealed by the L. G. A., 1933, ante, p. 735. 


3. Charities registered under this Act shall comply with the following Conditions to be 
conditions- _ _ 

(i) the charity shall be administered by a responsible committee or cbaritios. 
other body consisting of not less than three persons ; and minutes 
shall be kept of the meetings of the committee or other body in 
which shall be recorded the names of the members of the com- 


mittee or other body attending the meetings ] 

(ii) proper books of account shall be kept, and such accounts shall 
include the total receipts and the total expenditure of any collec- 
tion, bazaar, sale, entertainment, or exhibition held with the 
approval of the governing body of the charity, and the accounts 
shall be audited at such intervals as may be prescribed by regula- 
tions under this Act by some person or persons approved by the 
registration authority, and copies of the accounts so audited shall 
be sent to the registration authority ; 

(iii) all moneys received by the charity shall be paid into a separate 

account at such bank or banks as may be specified as respects the 
charity in the register ; 

(iv) such particulars with regard to accounts and other records as the 

registration authority or the Charity Commissioners may require 
shall be furnished to the registration authority or the Charity 
Commissioners, and the books and accounts of the charity shall be 
open to inspection at any time by any person duly authorised by 
the registration authority or by the Charity Commissioners, 


4. The Charity Commissioners may, subject to the approval of the Secre- Regulatiozw. 
tary of State, make regulations (a) — 

(а) prescribing the forms for applications under this Act and the par- 

ticulars to be contained therein ; 

(б) prescribing the form of the registers to be kept under this Act and 

the particulars to be entered therein ; 

(o) providing for the inspection of registers and lists kept under this Act, 
and the making and the furnishing and certification of copies 
thereof and extracts therefrom ; 

(d) prescribing the fee (not exceeding ten shillings) to be paid on regis- 

tration, and the fees for making or obtaining copies of, and 
extracts from, registers and lists ; 

(e) requiring notification to the registration authority of an^ changes 

requiring alterations in the particulars entered in the register ; 

(/) providing for the exemption of charities from this Act and prescrib- 
ing the grounds of exemption ; 

(<?) generally for carrying this Act into efifect. 

(a) Various regulations under this section relating to war charities and to charities^ 
for the blind (to which this Act has been extended) have been made by the Oommis- 
sioners. These are too long for insertion here, but they will be found in the annual 
volumes on Local Government published by Butterworth & Co. 

5, — (1) The registration authority, if satisfied that any charity registered Bemoval from 
under this Act is not being carried on in good faith for charitable purposes, 

or is not complying with any of the conditions imposed under this Act, or is 
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not being properly administered, may remove the charity from the register, 
and shall notify such removal to the Charity Commissioners, and if they so 
remove it shall give public notice of its removal : 

Provided that an appeal shall lie to the Charity Commissioners against 
the decision of the registration authority to remove a charity from the 
register. 

(2) Where any charity is removed from the register the Charity Com- 
missioners may, notwithstanding that an appeal is pending, — 

(а) order any bank or other person who holds money or securities on 

behalf of the charity not to part with such money or securities 
without the authority of the Commissioners ; 

(б) order any cash or securities held for any such charity to be paid or 

transferred to the Official Trustees of Charitable .Funds and for 
that purpose may make, without any application to them for the 
purpose, any such order as they are authorised under section two 
of the Charitable Trusts Act, I860, to make; 
and if any person fails to comply with any such order he shall, without 
prejudice to any other liability, be guilty of an olfonce against this Act. 

(3) The Charity Commissioners may also, where a charity is removed 
from the register, establish a scheme for the regulation of the charity in 
accordance with their ordinary jurisdiction under the Charitable Trusts 
Acts, 1853 to 1914, as if the charity were a charity within the jurisdiction 
of the Commissioners under those Acts, but without the necessity of any 
application being made for the purpose. 

6 . Por the purposes of an appeal under this Act the Charity Commissioners 
shall, in relation to charities registered or applying to be registered under 
this Act, have all such powers with respect to requiring accounts, state- 
ments, written answers to inquiries, the attendance of persons for examina- 
tion on oath or otherwise, the production of documents, the furnishing 
of copies and extracts from documents, the examination of registers and 
records, and the transmission of documents for examination, as are exercis- 
able by them under the Charitable Trusts Acts, 1853 to 1914, in relation to 
charities, within the jurisdiction of the Commissioners under those Acts, and 
those Acts shall apply accordingly, 

7. — (1) Where the Charity Commissioners are satisfied on the representa- 
tion of the registration authority or a chief officer of police that there is 
reasonable ground for believing that any unregistered war charity is not 
being or has not been carried on in good faith for charitable purposes, or is 
not complying or has not complied with conditions substantially correspond- 
ing with the conditions imposed on registered charities under this Act, or is 
not being or has not been properly administered, the Commissioners may 
exercise as respects the charity any of the powers which are exercisable by 
them with respect to a charity which, having been registerod under this 
Act, has been removed from the register, and for the purpose of an inquiry 
into any charity under this section the Charity Commissioners shall have 
such powers in relation to the charity as are conferred by this Act on the 
Commissioners for the purposes of appeals : 

Provided that the Charity Commissioners shall not exercise the power of 
establishing a scheme for the regulation of any charity under this section 
without giving the charity a full opportunity of being heard. 

(2) This section shall apply to unregistered war charities whether or not 
an application for registration has been made, and to war charities registra- 
tion of which has been refused. 



Defence of the Eealm (Acquisition of Land) Act, 1916. 5157 

8 . If any person in any application for registration or exemption or in Section 8. 

any notification of any change requiring alterations in the registered par- 

ticulars makes any false statement or false representation, or if any person 

falsely represents himself to be an officer or agent of a war charity, or if he 
fails to send any notification which he is required under this Act bo send, he 
shall be guilty of an offence against this Act. 

9. *-(l) Any person guilty of an offence against this Act shall be liable Penalties for 
on summary conviction to a fine not exceeding one hundred pounds, or to ° 
imprisonment with or without hard labour for a term not exceeding three 
months. 

(2) No proceedings for an offence against this Act shall be instituted 
except by or with the consent of the Charity Commissioners. 

10. I'or the purposes of this Act — 

The expression “ war charity ” means any fund, institution, or association Interpretation, 
(whether established before or after the commencement of this Act) 
having for its object or amongst its objects the relief of suffering or 
distress, the supply of needs or comforts, or any other charitable purpose 
connected with the present war, but shall not include any fund, 
institution or association established before the commencem^t of 
the present war where any such object as aforesaid is subsidiary only 
to the principal purposes of the charity (a), nor shall it include the 
Eoyal Patriotic Fund Corporation or the Statutory Committee or any 
local or district committee established under the Naval and Military 
War Pensions, etc., Act, 1915. 6 Geo. 6, 

Any question whether a charity is a war charity shall be finally 
determined by the Charity Commissioners. 

(a) A registered trade union may be a “ war charity ” within this Act as extended by 
Blind Persons Act, 1920 (20 Halsbuxy’s Statutes 593) {Barber v. Chudley (1922), 87 J. P. 

69; Digest Supp.). 

IL [AppUcation to Scotland,] 


12. — (1) This Act may be cited as the War Charities Act, 1916, 

:i! * * * He * 


Short title and 
extent. 


THE DEFENCE OF THE REALM (ACQUISITION OP LAND) 

ACT, 1916. 

(6 & 7 Geo. 5, o. 63.) 

An Act to make provision with respect to the possession and acqimiiion of land 
occupied or used for the Defence of the Bealm in connection with the present 
War and for other purposes connected therewith (a). 

[22nd December, 1916.] 

1 ( 6 ). — [Continuation of possession of land occupied for the purposes of the 
defence of the recdm,] 

(a) This Act is amended by Defence of the Realm (Acquisition of Land) Act, 1920, 
Vol. V., post. Those parts of the Act which are now spent have been repealed by the 
S'. L. R. A., 1927 (18 Halsbury’s Statutes 1183). 

(5) Repealed by S. L. R. A., 1927. 

2 (a), — [Power to remove buildings and works,] 

(a) Repealed by S. L. R. A., 1927 (op, cit,). 
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Section 3. 3 — {Power to acquire land permanently.] 

(a) This section with the exception of sub-s. (7) was repealed by S. L. It. A., 1927 (18 
Halsbury’s Statutes 1183). 

(7) Any person having power (whether subject to any consent or con- 
ditions or not) to sell land authorised to be acquired by any Government 
department may, subject to the like consent and conditions, grant or demise 
the land in perpetuity or for any term of years to the Government depart- 
ment at such fee farm or other rent, secured by such condition of re-entry 
or otherwise as may be agreed upon, and with or without a right of renewal, 
or grant to the Government department an option to acquire the land : 

Provided that, where the power to sell arises under the K:^ettled Lands 
Acts, 1882 to 1890, the power's conferred by this section shall be exercised 
only with the consent of the trustees of the settlement for the purposes of 
those Acts, or with the sanction of the court. 

User of laud 4« Any land which, or an interest in which, has been acquired under this 
aoqiuired. Government department for the purpose for which 

it was used during the war or for any other purpose for which it could have 
been used had the land been acquired under the Defence Acts, 1842 to 
1873(a), or the Military Lands Acts, 1892 to 1903 (/>>), notwithstanding 
that such user could, but for this Act, have been restrained as being in con- 
travention of any covenant or for any other reason, and no person interested 
in any adjoining or neighbouring land or entitled to any riparian rights 
shall be entitled to restrain such user; but if, apart from this Act, any such 
person would have been entitled to restrain such user, then, if application 
for the purpose is made within three years after the date of the acquisition 
of the land under this Act or after the commencement of the user causing 
the depreciation, whichever may be the later, ho shall, — 

(i) if the land is used for a purpose for which it could have been used 

had the land been acquired under the Defence Acts, 1842 to 1873, 
or the Military Lands Acts, 1892 to 1903, be entitled to such com- 
pensation in respect of any breach of a restrictive covenant or 
damage caused by the pollutiou, abstraction, or diversion of water, 
or by the emission of noxious fumes, as in default of agreement 
may he determined in manner provided by this Act (c) ; and 

(ii) if the land is used for any other purpose, be entitled to such com- 

pensation in 1 ‘espect of any damage occasioned by such user as in 
default of agreement may be determined in manner provided by 
this Act (c) : 

Provided that — 

(a) where such compensation is claimed in respect of any land, the 
department may, at any time before such claim is determined, 
and on payment of all costs properly incurred by the claimant 
in respect of his claim, require the claimant to sell the land or 
his interest therein at such price as would have been proper if 
the value of the land had not been so depreciated, such price in 
default of agreement to be determined in like manner as if the 
land had been acquired under section three of this Act ; and 

(b) nothing in this section shall be construed as depriving any person 
of any right to recover damages in respect of any injury to 
property caused by accident due to such user as aforesaid ; and 

(c) in the user of land or an interest in land acquired under this Act 
the provisions of the Alkali, &c* Works llogulation Act, 1906 (d), 
and the Bivers Pollution Prevention Acts, 187G and 1893 (e), 
and of any local Act dealing with the like matters, shall be 
complied with, and those Acts shall apply accordingly, and 


6 Edw. 7, 0 . 14. 

89 <fc 40 Viet, 
c. 

56 & 57 Viet, 
c. 31. 
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nothing in this section shall affect the powers conferred by any Section 4, 

Act, whether public, general or local, on any local authority, 

board of conservancy, or other public authority, with respect to 
the prevention of the pollution of rivers, or the abatement of 
nuisances caused by the emission of smoke or other noxious fumes* 

{(i) These Acts are Defence Act, 1842 ; Defence iVct, 1860 ; Defence i\cts Amendment 
Act, 1873 (3 Halsbury’s Statutes 467, 488, 500). 

(t) These Acts are Military Lands Acts, 1892, 1897, 1900 and 1903 (17 Halsburv’s 
Statutes 674, 589, 597, 599). 

(c) See s. 8, post, p. 5161. See also the provision in Defence of the Kealm (Acquisition 
of Land) Act, 1920, s. 1 (2), Vol. Y.,post, as to compensation in respect of the sale of land 
free from restrictive covenants. 

{(1) See the Act referred to, Alkali, etc.. Works Regulation Act, 1906, a 7 iie, p. 5003. 

(e) These Acts are Rivers Pollution Prevention Act, 1876, a^ite, p. 4581, and Rivers 
Pollution Prevention Act, 1893, ante, p. 4872. 

5 . — (1) Where any land or any interest therein has by virtue of this Act Power to sell 
been acquired by any Government department, the department may at any jfnder 
time thereafter sell, lease, or otherwise dispose of the land or interest (a). 

(2) Where any such land is disposed of, then on the execution and delivery 
to the purchaser by the Government department concerned of the necessary 
or proper assurance of the land disposed of, the purchaser shall notwith- 
standing any defect in the title of such Government department thereto 
stand possessed thereof for such estate or interest as may be expressed or 
intended to be assured to him, freed and absolutely discharged (save as in 
the assurance may be expressed) from all prior estates, interests, rights, and 
claims therein or thereto : 

Provided that if at any time after such disposition any such prior estate, 
interest, right, or claim as aforesaid is established by the person entitled 
thereto, there shall be paid to such person compensation to be determined in 
manner provided by the Lands Clauses Acts, as modified by this Act, with 
respect to interests in lands which by mistake have been omitted to be 
purchased (5). 

(3) Before any Government department sell any land so acquired or 
interest therein they shall, unless such land is land upon which buildings of 
a permanent nature have been erected wholly or partly at the expense of 
the State or at the request of, or by arrangement with, any Government 
department, or is land used in connection with such buildings, first offer to 
sell the same to the person then entitled to the lands (if any) from which 
the same were originally severed ; or if such per807i refuse to purchase ihe 
same, or cannot after diligent inquiry he found, then the like offer shall he made 
to the qjerson or to the several persons whose lands shall immediately adjoin the 
lands so proposed to he sold (c). 

(4) If any such persons be desirous of purchasing such lands, then within 
six weeks after such offer they shall signify their desire in that behalf to 
the Government department concerned, or if they decline such offer, or if for 
six weeks they neglect to signify' their desire to purchase such lands, the 
right of pre-emption of every such person so declining or neglecting in 
respect of the lands included in such offer shall cease. 

( 5) If any person entitled to such pre-emption he desirous of purchasing any 
such lands and such person and the Government department concerned do not 
agree as to the price thereof, oT other consideration therefor, then such price 
or other consideration shall be determined in manner provided by this Act (d) 

(6) The provisions of the last three foregoing subsections shall apply in 
the case of a lease of land for a term exceeding twenty-one years in like 
manner as they apply to a sale of land, except where the land is leased for 
the purpose of the development thereof in connection with any factory, 
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Section 5. building, camp, or other premises erected or ostablished on land retained by 
the (lovernrnent. 

(a) As to the power to dispose of land free from rostrictivo covouauts, soo Dofenoo of 
the Realm (Acquisition of Land) Act, 1930, s. 1, Vol. V., *post. 

(h) The provisions of the Lands Clauses Consolidation Act, 1845, atile., p. 4104, as to 
interest in lands which by mistake have been omitted to be pureshasod, are contained in 
SB. 124 — 126 of that Act, ante, pp. 4149, 4150. The schedule to this Act does not modify 
these provisions, except in so far as it affects compensation generally. 

(c) This provision, and that in each of the three following sub-scictions, take the place 
of the sections of the Lands Clauses Consolidation Act, 1845, ss. 12H — 131 (2 Halsbury’s 
Statutes 1159), which were expressly excluded from incorporation in iJiis Act by r. 2 
of the Schedule. The words in italics are repealed by Lofeiico of iho Ilealni (Acipiisitiiju 
of Land) Act, 1920, s. 2 (1), Vol. V., poaL 
{(1) See s. 8, post, p. 5161. 


Provisions Hfl 6. “-(1) Where, in the exercise or purported exorcise of any preiogntivo 
to Highways, fight of His Majesty or any powers conferred by or under any enactment 
relating to the defence of the realm, or by agreement, or otherwise, for 
purposes connected with the present war, any railway or tramway or any 
cable line or pipes have been laid along, across, over, or under any public 
highway, it shall be lawful after the termination of the war (a) for thcj railway 
or tramway or the cable line or pipes to continue to be used and maintained 
along, across, over, or under the highway, subject to such conditions 
as the Board of Trade (&), in the case of railways and tramways, and in other 
cases as the Commission (c) after giving the local authority (d) and the 
authority or person responsible for the maintenance of the highway or of 
any other railway or tramway laid thereon an opportunity of boiTig hoard, 
may by order prescribe, and any such authority or person may apply to the 
Board or Commission to make such an order : 

Provided that where any such railway or tramway crosses the roadway on 
the level it shall not be lawful to use the crossing after the expiration of 
two years from the termination of the present war {a) without the consent of 
the local authority (e). 

(2) In the event of the use of any such railway or tramway (/) being 
discontinued, the Government department by whom it was laid down or used 
shall take up and remove the rails and restore the highway on which they 
are laid to the satisfaction of the authority or person responsible for the 
maintenance of such highway. 

(3) Where in exercise of any such right or powers as aforesaid any public 
highway has been closed, it may be kept closed after the termination of the 
present war (a), but not, by virtue of this section, beyond the expiration of 
twelve months after such termination unless the consent of the Commission 
is obtained (</), and the Commission before giving such consent shall give to 
the local authority and the authority or person responsible for the mainte- 
nance of the highway an opportunity of being heard, and the ( Jommission may 
require as a condition of their consent the provision of another highway in 
the place of the highway so closed, and any person interested in any land 
adjoining any highway so closed who suifers loss or damage in cousoquoace 
of the closing thereof shall be entitled to such compensation as, in default 
of agreement, may be determined in manner provided by this Act to be the 
amount of such loss or damage (h), 

(4) For the purposes of this section the expression local authority ” 
means, in the case of a borough or urban district, the council of the borough 
or urban district, and elsewhere the county council. 

(5) Where any such railway, tramway, cable line, or pipes have been laid 
along, across, over, or under any public highway, or a public highway has 
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been closed, in pursuance of an agreement with, or subject to any under- Section 6. 

taking given to, the authority or person responsible for the maintenance of 

the highway, nothing in this section shall authorise the continuance of the 
user of the railway, tramway, cable line, or pipes, or the continuance of the 
closing of the highway beyond the time specified in the agreement or under- 
taking without the consent of the authority or person so responsible. 

(a) As to the date of the termination of the war see the Termination of the Present 
War (Definition) Act, 1918, post, p. 5190. By an Order in Council under that Act dated 
August 10th, 1921, the date fixed was August 31st, 1921 (S. R. & 0. (1921), No. 1276). 

{b) Now M. of T. (see Ministry of Transport Act, 1919 (post, p. 5197), and orders made 
thereunder). 

(c) That is the Railway and Canal Commission. 

(d) See sub-s. (4). 

(e) See sub-s. (4). As to the right of appeal where the consent is unreasonably with- 
held see s. 4 (2) of the Act of 1920, Vol. V., post See also the power of the Commission 
to grant an extension of time under this section in s. 1 (1) of the Railway and Canal Com- 
mission (Consents) Act, 1922, Vol. V., post. 

( f) Note, not a cable line or pipes. 

(g) See also the Railway and Canal Commission (Consents) Act, 1922, Vol. Y.,posty and 
Secretary of State for War v. Middleseoi County Council (1923), 39 T. L. R. 357 ; 21 D. G. R* 

291 ; Digest Supp. 

(h) As to the assessment of compensation, see s. 8, infra. 

7 {a)* — [Provisions as to waiter^ light, heal, and power companies and 
authorities. '\ 

(a) Repealed by S. L. R. A., 1927 (18 Halsbury’s Statutes 1183). 


8.— (1) All questions as to compensation or as to the purchase price of Determination 
land or any interest therein to be paid under this Act shall, — &iway 

(a) if both parties agree within such time as may be allowed by the Corn- 

Commission, be determined by a single arbitrator agreed by the 
parties ; 

(h) if either party so requires within such time as may be allowed by the 
Commission, be referred to such one of a panel of referees to be 
appointed in like manner as the panel appointed under Part I. of 
the Finance (1909-10) Act, 1910, as may be selected by the lo Bdw, 7. c s. 
Reference Committee as defined by section thirty-three of that Act, 
whose decision shall, subject to an appeal to the Comi^ission on any 
question of law, be final (a ) ; 

(c) in any other case, be determined by the Commission. 


(2) The provisions of the Railway and Canal Traffic Act, 1 888 (&), as 61 & 62 Viet, 
amended by any subsequent enactment, relating to the procedure for the deter- 
mination of questions by the Commission under that Act, including the 
provisions relating to appeals, shall apply to the determination of questions, 
including appeals from referees, referred to the Commission under this Act, 
as if they were herein re-enacted and in terms made applicable to this Act : 

Provided that — 


(а) the Commission may in any case in which they think it expedient 

to do so call in the aid of one or more assessors specially 
qualified, and hear the case wholly or partially with the assist- 
ance of such assessors ; 

(б) the Commission may hold a local enquiry for the purposes of this 

Act by any one of their members, or by any officer of the Com- 
mission or other person whom they may direct to hold the same, 
and the said provisions of the Railway and Canal Traffic Act, 
1888, except the provisions relating to appeals, shall, so far as 
applicable, apply to such enquiries, and any officer or person 
directed to hold an enquiry shall have power to administer 
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Section 8. an oath and shall report the result of the enquiry to the 

Commission ; 

(c) the Commission may act by two of their members, one of whom 

shall be the judge ; 

(d) the discretion of the Commission with respect to costs shall he 

subject to the provisions of the Lands Clauses Acts as modified 
by this Act as to costs, in cases where those Acts as so modified 
apply, but shall not be limited in the manner provided by 
57 Viet. section two of the Railway and Canal Trallic Act, 1894- (c). 

c. 54. 

(а) Under the Ifinance (1909-10) Act, 1910, b. the Refcronco Committee for liliigland 
is to consist of the Lord Chief Jnsiico, the Master of the Rolls, and the Pj’esidenfc of the 
Burvoyora’ Institution. By s. 34 of the same Act, such number of persons, being persons 
who have been admitted JFellows of the Surveyors’ Institution or other persons luwing 
experience in the valuation of land as may bo appointed by tho llefcrcnce Commit toe, are to 
form a panel of persons to act as referees for tho purposes of Part 1. of the Aot. The 
provision that the decisions of the referee shall be final may be compared with lie venue 
Act, 1911, s. 7, under which the Commissioners of Inland Uevonne have a right of appeal 
from the decision of a referee. 

(б) See the Act, ante, p. 4706. 

(c) Under the Act of 1888, ante, p. 4706, the Commissioners have no power to award 
costs on either side unless they are of opinion that either the claim or the doftmoe has been 
frivolous or vexatious (Railway and Canal Traflio Act, 18i)4, s. 2 (14 llalsbiuy’s St-atntoH 
251)). But this does not apply to cases under this Act, and in cases where tlie Lands 
Clauses Act applies the Commissioners have tho powers conferred by r. 10 of the Bohod. 

Payment o£ 9 . Until Parliament otherwise determines, all componsabion and purchase 
and p^ifchase payable by a Government department under this Act, and all other 

money. expenses incurred by any Government department thorouudor, shall bo 

defrayed out of money provided by Parliament. 

Evidence of 10 . For the purposes of this Act a cortific«ibe by any Government 
S®nmonY department— 

department. (^a) that possession has been taken ot any land for purposes connected 
with the present war ; or 

(h') that the department is in possession of such land or is tho occupying 
department within the meaning of this Act ; or 

(c) that any sums therein specified have been expended by tho State 

in erecting, constructing, or making buildings, works, or iinprove- 
medffcs for purposes connected with the present war on, over, or 
under any land ; or 

(d) that any such buildings, works, or improvomojits have been ereotco, 

constructed, or made with the consent of the (Xicupying departi- 
ment at the expense of a person not being a person interested in 
tho land ; or 

(c) that a railway or tramway has been laid along, across, over, or under 
a public highway, or that a public highway lias boon closed, in the 
exercise of any prerogative right of His Majesty, or any pov\'ers 
conferred by or under any enaefcment relating to the defence of the 
realm for purposes connected with tho present war ; or 

(/) that water, light, heat, or power has been supplied to any premises 
on the requisition or at the request of a Government dopartniont 
for purposes connected with the present war i 
shall be prima facie evidence of the facts therein stated (a), 

(a) The oertifioate is only primd facie evidence, and it may bo rebutted by evidence 
contradicting it on any of the points above mentioned. 

Application of !!• — (1) Any street, building, or work which has been formed, erected, or 

bnu^ng laws, constructed otherwise than in accordance with the provisions of any general 
or jocal Acts relating to streets or buildings, and with any byelaws or 
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regulations made thereunder on any land to which section one of this Act Section 11. 

applies, or which has been acquired under section three thereof, shall, unless 

the authority by whom such provisions, byelaws, or regulations are enforced 
consent to the continuance thereof, either be so altered as to comply with 
such provisions, byelaws, or regulations, or be discontinued or removed 
within such reasonable time, not being less than two years, after such land 
or building has ceased bo be occupied by a Government department as such 
authority may order, and the owner (as defined by such Acts, byelaws, 
or regulations) shall have power to enter upon and carry out any works 
without the cojisent of any other person, and if he fails to comply with such 
order such authority as aforesaid may remove any such building or work and 
recover the expense incurred in such removal from the owner in a summary 
manner as a civil debt (a), 

(2) If any person feels agjfrieved by the neglect or refusal of such 
authority to give its consent, or by the conditions on which such consent is 
given, or as to the time within which such discontinuance or removal is 
ordered, he may appeal to the Local Government Board (5), whose decision 
shall be final and shall have effect as if it were a decision of the authority : 

Provided that the Board may before considering any such appeal require 
the appellant to deposit such sum not exceeding ten pounds to cover the 
costs of appeal as may be fixed by rules to be made by them. 

(а) That is to say, in manner provided by the Summary Jurisdiction Act, 1879, 
ss. (», 35 (11 Halsbnry’s Statutes 325, 34-2). 

(б) Now the Minister of Health. 

12. — (1) Por the purposes of this Act, and of the. provisions of the Lands interpretation. 
Clauses Acts incorporated with this Act, land includes any building or part 
of a building, any pier, jetty, or other structure on the shore or bed of 
the sea or any river, and any easement or right over or in relation to land. 

(2) Where consideration has been given or an advance made by the State 
for the erection, construction, or making of any building, work, or improve- 
ment on over or under any land for purposes connected with the present 
war, or where any money which would otherwise have been payable to the 
State has with the consent of a Government department been applied 
towards the erection, construction, or making of any such building, work, or 
improvement, the building, work, or improvement shall for the purposes of 
this Act be deemed to have been erected, constructed, or made wholly or 
partly, as the case may he, at the expense of the State. 

(3) For the purposes of this Act, except where the context otherwise 
requires, the expression “ building ” includes machinery and plant fixed or 
attached to the building, the expression “ common ” shall include any 
land subject to be enclosed under the Inclosure Acts, 1845 to 1882(a), and 
any town or village green, and any other land subject to any right of 
common j the expression “ open space ” shall mean any land laid out as a 
public garden or public park or used for the purposes of public recreation ; 
and the expression “ allotment ” shall mean any allotment set out for any 
public purpose under an Inclosure Act or award. 

(4) For the purposes of this Act references to the Defence Acts, 1842 to 
1873, and the Military Lands Acts, 1892 to 1903, shall include references to 

those Acts as applied by the Naval Works Act, 1895 (h), 58 & 69 vict. 

(5) For the purposes of this Act a competent naval or military authority 
acting under the Acts relating to the Defence of the Realm shall be deemed 
to be a Government department. 

(a) With these Acts must now be read the Commons Act, 1899. See s. 24 of that Act, 
ante^ p. 4982, 
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Section 12* 


Saving of 
powera. 


Short title. 


Section 3 (5)* 


Increase of 
maximum 
penalty in 
certain cases 

0 Edw. 7, . 

c. 34. 

52 & 53 Viet 
c. 69. 


The Prevention or Corruption Act, 19] 6. 

(6) 8co the notes to s. 4, a%U, p. 5158, as to the Defence Acts, 1842 — 1873 (3 HalMbury’s 
yUitntes 467, 5<X))and the Military Lands Acts, 1802 — 1003 (17 Balsbury’s Statutes 574, 
500). 'riio Nava) AVorlvS Act', 1805 (17 llalsbury’s Statutes 585), oxtcMids ihoso Ads with 
sonic modifications to the Admiralty and His Majesty's Naval t\irces. 

13 (a). — 

(3) Where possession has been taken of any land under any agreement 
authorising the retention of the land for any period specified in the agree- 
ment, nothing in this Act shall authorise the retention of possession after 
the expiration of such period without the consent of the person with whom 
the agreement was made or the persons deriving title under him. 

(a) This section, with the exception of sub-s. (3), was repealed by S. L. H. A., 1027 (18 
Halsbury’s Statutes 1118). 

14 . The powers conferred by this Act shall be in addition to and not in 
derogation of any other right or power of His Majesty (a). 

(a) As to the powers of the Crown by virtue of the Royal Prerogative to take possession 
of land for the defence of the realm without compensation, see i?e a Petition of Rights 
11915] 3 K. B. 649 ; 11 Digest 546, 49S ; WieffieU Conm'mUve and Unionist Club, LUL v. 
Brightm (1916), 85 L. J. K. B. 1669; 11 Digest 548, oOO ; A,-(l v. ./>. Kf.ys( 0 ''s Hoi/nl 
Hotel, [1920] A. C. 508 ; 11 Digest 546, 409. 

****** 

17 . This Act may be cited as the Defence of the Ilealm (Acejuisition of 
Land) Act, 1916. 


SCHEDULE (a). 

(a) This schedule was repealed by S. L. R. A., 1927 (18 Halslnny’H Stai^utes 1118). 


THE PKEVENTION OF CORRTTPTION ACT, 1916 . 

(6 & 7 Geo. 5, o. C4.) 

An Ad to amend the Law relating to the Prevention of Corruption [a). 

[22nd December 1916]. 

{a) This Act amends the Public Bodies Corrupt Practices Act, 1889, and the 
Prevention of Corruption Act, 1906. The efl!ect of the amendments will bo found 
stated in the notes to these Acts, ante, pp. 4796, 5027. 

1 . A person convicted on indictment of a misdemeanour under 
the Prevention of Corruption Act, 1906, or the Public Bodies Corrupt 
Practices Act, 1889, shall, where the matter or transaction in relation 
to which the offence was committed was a contract or a proposal for 
a contract with His Majesty or any Government Department or any 
public body (b), or a subcontract to execute any work comprised in 
such a contract, be liable to penal servitude for a term not exceeding 
seven nor less than three years : 

Provided that nothing in this section shall prevent the infliction, 
in addition to penal servitude of such punishment as under the above- 
mentioned Acts may be inflicted in addition to imprisonment, or prevent 
the injection in lieu of penal servitude of any punishment which may 
he inflicted under the said Acts. 

(5) See s. 4 (2), post, p, 5165. 
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2. Where in any proceedings against a person for an offence under Section 2. 
the Prevention of Corruption Act, 1906, or the Public Bodies Corrupt 
Practices Act, 1889, it is proved that any money, gift, or other con- of 
sideration has been paid or given to or received by a person in the Won m 
employment of His Majesty or any Government Department or a 

public body by or from a person, or agent of a person (a), holding or 
seeking to obtain a contract from His Majesty or any Government 
Department or public body (b), the money, gift, or consideration shall 
be deemed to have been paid or given and received corruptly as such 
inducement or reward as is mentioned in such Act unless the contrary 
is proved. 

(a) See s. 4 (3), infra. 

(b) See 8. 4 (2), infra. 

3. Notwithstanding anything in the Summary Jurisdiction Acts Time for 
proceedings under the Prevention of Corruption Act, 1906, instituted 

with a view to obtaining a summary conviction for an offence there- 
under may be commenced at any time before the expiration of six 
months after the first discovery of the offence by the prosecutor. 

4. — (1) This Act may be cited as the Prevention of Corruption Act, Stort title 
1916, and the Public Bodies Corrupt Practices Act, 1889, the Preven- 

tion of Corruption Act, 1906, and this Act may be cited together as 
the Prevention of Corruption Acts, 1889 to 1916. 

(2) In this Act and in the Public Bodies Corrupt Practices Act, 

1889, the expression “ public body. ” includes, in addition to the bodies 
mentioned in the last-mentioned Act, local and public authorities of 
all descriptions (a). 

(а) In the Act of 1889, ante, p. 4796, the expression “ public body ” is defined to 
mean any council of a county or county of a city or town, any council of a municipal 
borough, also any board, commissioners, select vestry, or other body which has 
power to act under and for the purposes of any Act relating to local government or 
the publio health, or to poor law, or otherwise to administer money raised by rates 
in pursuance of any public general Act, but does not include any public body existing 
elsewhere than in the United Kingdom. 

(3) A person serving under any such public body is an agent within 
the ineaning of the Prevention of Corruption Act, 1906, and the expres- 
sions “ agent ” and “ consideration ” in this Act have the same meaning 
as in the Prevention of Corruption Act, 1906, as amended by this Act (?>). 

(б) In the Act of 1906, ante, p. 5027, the expression “ agent” is defined to include 
a person serving under the Crown or under any corporation or any municipal borough, 
county or district council or any board of guardians. It also includes any person 
employed by or acting for another. And the expression “ consideration ” includes 
valuable consideration of any kind. 
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The Finance Act, 1917. 
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trustees, etc. 
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THE FINANCE ACT, 1917. 

(7 & 8 Geo. 5, o. 31.) 

An Act to grant certain duties oj Customs atid Inland Hevenue (^including 
Excise), to alter otiwr duties, and to amend iJie Law relating to 
Customs and lnla‘nd Revenue (including Excise) mid the National 
Debt, and to make- fuiihar 'provision in connection loi-th Finance. 

[2nd August 1917.] 

35.— (1) It shall be lawful and shall be deemed always to have been 
lawful for a trustee to borrow for the purpose of subscribing to or invest- 
ing in any securities which have been or may be issued in connection 
with any Government loan raised for the purpose of the present war, 
and a trustee shall not be liable for any loss resulting from any borrow- 
ing so authorised or from any subscription to or investment in such 
securities or the sale of any securities for the purpose of such subscrip- 
tion or investment, or from the exercise of any option to convert any 
securities into securities so issued, whether such borrowing, subscrip- 
tion, investment or sale, or the exercise of such option, was before or 
after the passing of this Act ; and trustees and other persons acting 
in any fiduciary character [are hereby expressly authorised to exercise 
such powers of borrowing, subscription, investment, sale, or conversion, 
notwithstanding anything to the contrary in any instrument creating the 
trust and without the consent of any other person, notwithstanding 
that such consent is required by the instrument creating the trust] : 

Provided that — 

(a) In the case of transactions after the passing of this Act, a trustee 
shall before borrowing for the purpose aforesaid give notice 
of his intention so to do to the persons for the time being 
beneficially entitled to the income of the trust fund and the 
amount borrowed shall not exceed the value for the time 
being of the trust fund ; 

(h) For the purpose of transactions after the passing of this Act 
the power to borrow for the purpose of investing in any 'such 
securities shall be deemed not to include a power to borrow 
for the purpose of purchasing any such securities at any 
time after the subscription list has been closed, or, in the case 
of any such securities which are issued on application from 
day to day, after the issue thereof has been discontinued. 

(2) This section shall apply to any officer or department who hold 
funds on account of or for the benefit of any persons or class of persons 
as part of, or in consequence of, the duties of the officer or department, 
but shall not apply to any trustee under an implied or constructive 
trust, except a resulting trust arising on the determination or failure 
of an express trust. 

(3) The foregoing provisions of this section, so far as they relate 
to the exercise of such powers as aforesaid before the passing of this 
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Act, shall apply to local and other public authorities, notwithstanding Section 
any limitations on their powers, in like manner as they apply to trustees. 

(4) It is hereby declared that the power conferred by subsection 
(6) of section one of the War Loan Act, 1916, on companies and bodies 
of persons and persons responsible for the direction and management 
of a company or body of persons to hold government securities purchased 
in pursuance of the powers conferred by that subsection is not limited 
to the continuance of the present war and a period of twelve months 
thereafter. 

The powers conferred by the said subsection shall include, and shall 
be deemed as from the commencement of the war to have included, 
a power on the part of a company or body of persons and of persons 
responsible for the direction or management of the company or body 
to borrow, notwithstanding any such limitations as are mentioned in 
that subsection, for the purpose of investing in or purchasing Govern- 
ment securities in accordance with that subsection. 

The securities in which local authorities can invest money for the pmpose of a 
loans fund or a sinking fimd are enumerated in the Trustee Act, 1925, s. 1, Vol. 

Under this Act an investment in war securities made prior to the passing of the Act 
was legalised. 

The words in square brackets were inserted, in substitution of the original 
wording, with retrospective effect by Finance Act, 1918, s. 39 (IG Halsbury’s Statutes 
833). 


REPEESENTATION OF THE PEOPLE ACT, 1918. 

(7 & 8 Geo. 5, c. 64.) 

/In Act to amend the Law with respect to Parliamentary and Local Govern- 
ment Franchises j and the Begistration oj Parliamentary and Local 
Government Electors, and the conduct of elections, and to provide 
jor the Bedistrihution oj Seats at Parliamentary Elections, and for 
other purposes connected therewith (a). [6th February 1918.] 

(а) Only those portions of this Act which affect local authorities are included in 
this work. Reference should be made to the Ministry of Health (Registration and 
Elections, Transfer of Powers) Order, 1921, ante, p. 2617, for the transfer of powers 
under this Act from the Minis ter of Health (as successor to the L. (3^. B.) to the 
Secretary of State. 

The Act has been materially amended by the Representation of the People Act, 
1922, Vol. V., post, the Rating and Valuation Act, 1925, ante, p. 2113, the Economy 
(Miscellaneous Provisions) Act, 1926, Pt. III. (separately entitled the Representation 
of the People (Economy Provisions) Act, 1926), Vol. V. and 7 Halsbury’s Statutes 
649,^and the Representation of the People (Equal Franchise) Act, 1928, Vol. V., post, 
The effect of these amendments is noted in the sections affected. 

PART L 

Franchises (fc). 

(б) The local government franchise enacted by this Act take the place, as far as 
respects local government elections within the meaning of the Act, of all local govern- 
ment franchises existing at the time of the passing of the Act (see s. 42, post, p. 5177)^ 
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Repbesentation oe the People Act, 1918. 

3- A person shall be entitled to be registered as a local government 
(^lector for a local government electoral area (r//) if he or she is of full ago 
and not subject to any legal incapacity, and— 

(a) is on the last day of the qualifying period (b) occupying (c) as 

owner or tenant any land or premises in that area ; and 

(b) has during the whole of the qualifying period (b) so occupied {c) 

any land or premises in that area, or, if that area is not an 
administrative county or a county borough, in any adminis- 
trative county or county borough in which the area is wholly 
or partly situate ; or 

(c) is the husband or wife of a person entitled to be so registered in 

respect of premises in which both the person so entitled and the 
husband or wife, as the case may be, reside (d) : 

Provided that — 

(i) for the purposes of this section a person who inhabits 
any dwelling-house by virtue of any office, service, or 
employment, shall, if the dwelling-house is not inhabited 
by the person in whose service ho or she is in such oflice, 
service, or employment, be deemed to occupy the dwelling- 
house as a tenant ; and 

(ii) for the purposes of this section iihe word tenant shall 
include a person who occupies a room or rooms as a lodger (e) 
only where the room or rooms is or are let to that person in 
an unfurnished state ; and 

(iii) for the purpose of paragrajdi (c) of this section, a 
naval or military voter who is rogistorod in respect of a 
residence qualification which he or she would liave had but 
for his or her service shall bo deemed to bo resident in 
accordance with that qualification.”] 

The provision set out above is the substituted section whicli was contained in s. 2 
of the Bepresentation of the People (Equal Eranchiao) Act, 1928, VoL V., By 
that section it is provided that “ for the pui*pose of providing that the local govern- 
ment franchise shall be the same for men and women 8ub-s(H<t.ion (3) of section 4 of 
the principal Act shall be repealed and the following section shall l)e substituted for 
section three of that Act.” As this section is the only provision of the 1928 Act, 
Vol. V., post, relevant to this work it has been thought more eonvoniont to embody 
it in the text of this Act. 

(a) See as to this expression, s. 41 (2), post, p. 517(). 

(b) See ss. 6 and 7 (4), infra, a>nd post, p. 5170. 

(cj As to occupation, see s. 7 ( 1 ),^) 06 ‘^, p. 5169. 

(d) As to residence, sec s. 7 (2), post, p. 5169. 

(e) As to the difference between an occupier and a, lodgm% the cjvs<‘H (4 ted, 
pp. 1189 


4 . .. . 

Bepcaled by s. 2, Bepresentation of the People (Ecpial EmncluHC) Act, 1928, Vol, V., 
post^ The present local government franchise for women is governed by tlx^ sub- 
stituted s. 3 set out, supra, 

its * He H( »jc 

6 . [‘‘ The qualifying period shall be throe months ending on the first 
day of June and including that day : 
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Provided that in the application of this section to a person who is a Section 6. 
naval or military voter, or who has been serving as a member of the 
naval, military, or air forces of the Crown at any time during the said 
three months and has ceased so to serv"^, one month shall be substituted 
for three months as the qualifying period.”] 

The section set out in the text is the substituted section enacted by s. 9 (2) (b) and 
Sched. III. of the Economy (Miscellaneous Provisions) Act, 1926, Vol. V. and 
7 Halsbury’s Statutes 649, 650. That Act which substituted one register a year for 
tAVo reduced the qualif 3 dng period from 6 months to 3 months. 

7, — (1) Where land or premises are in the joint occupation of two or Supple- 
more persons, each of the joint occupiers shall, for the purposes of this o^eptaipro- 
Part of this Act, be treated as occupying the premises, subject as ^sid^cT ^ 
follows : — and occu- 

* s|! sjc He sN He pation. 

(c) Not more than two joint occupiers shall be entitled to be registered 
in respect of the same land or premises, unless they are 
bona fide engaged as partners carrying on their profession, 
trade or business on the land or premises. 

(2) Eesidencfe in a house or the occupation of a house shall not be 
deemed to be interrupted for the purposes of this Act by reason only 
of permission being given by letting or otherwise for the occupation of 
the house as a furnished house by some other person [“ for part of the 
“ qualifying period not exceeding two months in the whole, or where the 
‘‘ occupation of the person giving the permission commenced more than 
“ six months before the last day of the qualifying period, for not more 
“ than four months in the whole during that period of six months ”] 
or by reason only of notice to quit being served and possession being 
demanded by the landlord of the house ; but the express enactment of 
this provision shall not affect in any way the general principles governing 
the interpretation of the expression “ residence ” and cognate 
expressions. 

Residence is not required for the local government franchise except tinder s. 3 (a), 
ante^ p. 6168. 

The words in brackets were substituted for the words “ for part of the qualifying 
period not exceeding four months in the whole ” by s. 9 (2) (b) and Sched. HI. of the 
Economy (Miscellaneous Provisions) Act, 1926, Vol. V. and 7 Halsbury’s Statutes 
649, 650. 

Further provision Avith regard to interruption of residence is made by the Repre- 
sentation of the People Act, 1921, s. 1 (7 Halsbury’s Statutes 646), which as amended 
by the Economy (Miscellaneous Provisions) Act, 1926, Vol. V. and 7 Halsbury’s 
Statutes 650, reads as follows : 

** The residence of a person in any premises shall not be deemed to have been inter- 
rupted for the purposes of the Representation of the People Acts, 1918 to 1920, by 
reason only of the fact that that person has been absent from the premises during 
part of the qualifying period, not exceeding two months at any one time or if the 
residence commenced more than six months before the last day of the qualifying 
period during a part of those six months not exceeding four months at any one time, 
in the performance of any duty arising from or incidental to any office, service, or 
employment held or undertaken by him ; but the express enactment of this provision 
shall not affect in any way the general principles governing the interpretation of the 
expression ‘ Residence ’ and cognate expressions.” 
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Represeotation op the People Act, 

(4) Notwithstanding anything in this Act, a person shall not be 
entitled to be registered as a local government elector for a local govern- 
ment electoral area though that person may have been occupying land 
or premises in the area on the last day of the qualifying period, if 
that person commenced to occupy the land or premises within thirty 
days before the end of the qualifying period, and ceased to occupy the 
land or premises within thirty days after the commencement of the 
occupation. 

8 . . . . 

(2) A person registered as a local government elector for ai\y local 
government electoral area (a) shall while so registered (and in the case 
of a woman notwithstanding sex or marriage) be entitled to vote at a 
local government election for that area (h) ; but where, for the purposes 
of election, any such area is divided into more than one ward or electoral 
division, by whatever name called, a person shall not bo entitled to vote 
for more than one such ward or electoral division. 

Notwithstanding anything in this provision a person may be registered 
for more than one such ward or division of a local government electoral 
area (not being a municipal borough), and may vote in any such ward 
or division for which he is registered at an election to Jill a casual vacancy. 

(a) See as to this expression s. 41 (2), p. 517(). 

{h) See the next section as to disqualifioations for voting. 

Hi sje Hi 

9 . — (1) A person shall not be disqualified from being registered or 
from voting as a parliamentary or local government elector Ijy reason 
that he or some person for whose maintenance he is responsible has 
received poor relief or other alms (a). 

(a) The statutes imposing disqualifications of this nature (Roprosontation of tlio 
People Act, 1832, s. 36 ; Representation of the People Act, 1867, s. 40 ; .Divided 
Parishes and Poor Law Amendment Act, 1876, s. 14) are repealed by this Act. 

( 2 ) . . . 

This sub-section which imposed a temporary disq[ualifioation on “ conscientious 
objectors ” is now spent and has been repealed by the S. L. R. A,, 1927 ( 1 8 Halebury’s 
Statutes U83). 

(3) A person shall not be entitled to be registered or to vote as a 
parliamentary or local government elector if he is not a British subject, 
and nothing contained in this Act shall, except as expressly provided 
therein, confer on any person who is subject to any legal incapacity to be 
registered or to vote either as a parliamentary or local government 
elector any right to be so registered or to vote. 

(4) A person shall not be ^squalifted from voting at any election as a 
parliamentary or local government elector by reason that he is employed 
for payment by or on behalf of a candidate at such election, so long as 
the employment is legal. 

(5) Any incapacity of a peer to vote at an election arising from the 
status of a peer (b) shall not extend to peeresses in their own right. 

(6) A peer cannot vote at a parliamentary election {Marl Beamhamp v. Madresfield 
{Man^eM) Overseers (1872), L. R. 8 C. P. 245 ; svb wm. SalMury (Marquis) v. 
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BontemSy Bulwer and South Mimms Overseers^ 37 J. P. 39 ; 20 Digest 9, 29 ; Mackenzie Note to 
and Lushington’s Eegistration Manual, p. 297). Section 9. 

10 « [JRsjpccdcd hy ths L* G, 1938, s. 307, Schcd* ILX,, JPt, o/ntc,'] Provision as 

to qualifica- 
tion of coun* 

PABT II. cillor. 

Registration. 

This part of the Act lias been amended by tbe Economy (Miscellaneous Provisions) 

Act, 1926, Part III. of which may be cited as the Representation of the People 
(Economy Provisions) Act, 1926, Vol. V. and 7 Halsbury’s Statutes 649). The 
eflPect of these provisions is that one register only will be prepared each year and that 
the requirements of the 1918 Act as to the autumn register are to apply to the pre- % 
paration of that register. The qualifying period is also reduced, see the substituted 
section 6, ante, p. 5168. All references to the spring register in the provisions of the 
1918 Act cease to have efFect and have accordingly been printed in italics in the text. 

The material parts of the Act of 1926 will be found set out in Vol. V. and 7 Halsbuiy’s 
Statutes 649, 650. 

11 . — (1) Two (a) registers of electors shall be prepared in every year. Spring and 
of which one (in this Act referred to as the spring register) shall le made autumn 
for the qualifying period ending on the fifteenth day of January (a), and 

the other (in this Act referred to as the autumn register) shall be made 
for the qualifying period ending on the [first day of June] (fe), 

{a) One register only has now to be prepared, and references to the spring register 
cease to have effect, see the Economy (MsceUaneous Provisions) Act, 1926, Vol. V. 
and 7 Halsbury’s Statutes 649. 

(b) The qualifying period now ends on June 1st, see s. 6, ante, p. 6168. 

(2) The spring register shall come into force on the commencement 
of the fifteenth day of April and remain in force until the fifteenth day of 
Odoierf a'tid (a) the autumn register shall come into force on the com- 
mencement of the fifteenth day of October and remain in force until the 
fifteenth day of [October in the next folio-wing year] (6). 

(a) See note (a) to s. 11 (1), supra. 

(b) The words in brackets give effect to s. 9 (2) (a) of the Economy (Miscellaneous 
Provisions) Act, 1926, Vol. V. and 7 Halsbury’s Statutes 649. 

(8) If for any reason the registration officer fails to compile a fresh 
sprmg or (a) autumn register for his area or any part of his area, the 
register in force at the time when Ihe fresh register should have come into 
force shall continue to operate as the register for the area or part of an 
area in respect of which default has been made. 

(a) See note (a) to s. 11 (1), supra. 

12. — (1) Each parliamentary borough and each parliamentary Registration 
county shall be a registration area, and there shall be a registration officers and 
officer for each registration area. 

(2) Where the registration area is a parliamentary county and is 
coterminous "with, or Wholly contained in, one administrative county, 
the clerk of the county council, and where the registration area is a 
parliamentary borough and is coterminous with, or wholly contained 
in, one municipal borough, the town clerk of the borough, shall be the 
registration officer for the area. 
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J.U any other case such clerk of the county council, or town clerk, 
shall be registration officer for the area as the Local Government Board (a) 
may by order direct, subject to any conditions which may be made 
by the order as to the appointment of deputies for any part of the area. 

See the special provisions as to urban districts and London contained in s, 16> 
post^ p. 5174. 

(a) Throughout this Act as set out herein for “ Local Government Board ” 
must now be I'ead “ Secretaiy of State,” to whom the powers and duties of the 
Minister of Health were transferred by the Ministry of Health (Registration and 
Elections, Transfers of Powers) Order, 1921. 

As to fees payable under this Act to the clerk of a metropolitan borough council 
who by this section moessarily became the registration officer forming pai*t of the 
“ emoluments of his office ” of town clerk for the purposes of superannuation, soo 
Stoke Newington Corporation v. Mchards^ [1930] 1 K. B. 222 ; 94 J. P. 27 ; Digest 
k5upp. 

(3) Any of the duties and powers of the registration officer may be 
performed and exercised by any deputy for the time being approved 
by the Local Government Board, and the provisions of this Act shall 
apply to any such deputy so far as respects any duties or powers to 
bo performed or exercised by him as it applies to the registration officer. 

(4) In the event of any vacancy in the office of any clerk of the 
county council or town clerk who is a registration officer, or in the 
event of his incapacity to act, any acts authorised or required to be done 
by or with respect to the registration officer may be done by or with 
respect to any person temporarily appointed in that behalf by the 
chairman of the county council or the mayor, as the caso may be. 

13 . — (1) It shall be the duty of the registration officer to compile 
the spring and (a) autumn register, and to place, or cause to be placed, 
on the register in accordance with the rules set out in the First Schedule 
to this Act the names of those entitled to vote as parliamentary electors 
or local government electors in his registration area, and to comply 
with any general or special directions which may be given by the Local 
Government Board with respect to the arrangements to be made by 
the registration officer for carrying out his duties as to registration. 

If a registration officer refuses, neglects or fails without reasonable 
cause to perform any of his duties in connection with registration, he 
shall be liable on summary conviction to a fine not exceeding one 
hundred pounds. 

(2) His Majesty may by Order in Council prescribe the forms to 
be used for registration purposes and any fees to be taken in connection 
therewith, and alter the rules contained in the First Schedule to this 
Act for the purpose of carrying this Act into full effect, or for carrying 
into effect any Act for the time being in force amending or affecting this 
Act. 

The rules contained in the First Schedule to this Act and a.ay Order 
so made shall have effect as if enacted in this Act (6). 

(a) See note (a) to s. 11 (1), ante, p. 6171. 

(b) See as to the effect of this provision Ex fo/rte Ringer and the other oases cited 
therewith in the note under s. 296 of the P. H. A., 1876, ante, p. 4606. 
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14 . — (1) Ail appeal shall lie to the comity court, as defined by rules Section 14. 
of court (a), from any decision of the registration ofidcer on any claim "T" 
or objection which has been considered by him under this Act, or the 
placing of or refusal to place any mark against any name on the register, 
and rules of court (a) shall be made for the purpose of determining the 
procedure on any such appeals and for applying and adapting thereto 
any enactments relating to county courts and the procedure therein : 

Provided that an appeal shall not lie where a claimant or objector (b) 
has not availed himself of his opportunity, as provided in the First 
schedule to this Act, of being heard by the registration officer on the 
claim or objection, or as to the placing of or refusing to place any such 
mark as aforesaid. 

{a) See the Comity Couii (Registration Appeals) Rules, S. R. & 0.,1918, No. 802, 

L. 27, and amending Rules, S. R. & 0., 1918, No. 938 ; S. R. & 0., 1919, No. 162 
and S. R. & 0., 1925, No. 645. 

(6) The claimant or objector must appeal personally, and an aj>peal by an election 
a.gent is not sufficient {Hampshire Parliamentary County Registration Officer v. 

AinsUe (1933), 97 J. P. 121 ; 148 L. T. 496 ; Digest Supp.). 

(2) An appeal shall lie on any point of law from any decision of 
the county court on any such appeal from the registration officer in 
accordance with rules of the Supreme Court to the Court of Appeal, 
but no appeal shall lie from the decision of the Court of Appeal. 

See the Registration Appeals Rule, 1918, Rules of the Supreme Court, 0. 58, r. 21. 

(3) The right of voting of any person whose name is for the time 
being on the register shall not be prejudiced by any appeal pending 
under this section, and any vote given in pursuance of that right shall 
be as good as if no such appeal were pending, and shall not be affected 
by the subsequent decision of the appeal. 

(4) Notice shall be sent to the registration officer in maimer pro- 
vided by rules of court of the decision of the county court or of the 
Court of Appeal on any appeal under this section, and the registration 
officer shall make such alterations in the electors lists or register as may 
be required to give effect to the decision. 

(6) On any appeal under this section the registration officer shall 
be deemed to be a party to the proceedings. 

(6) If the Lord Chancellor is satisfied on the representation of the 
judge of any county court that the judge is unable, owing to the necessity 
of dealing with appeals under this Act, to transact the business of the 
court with proper despatch, the Lord Chancellor may appoint a barrister 
of at least seven years’ standing to act as assistant judge for such time 
as the Lord Chancellor may direct, and subject to any conditions which 
he may impose. 

Any assistant judge so appointed shall have all the powers and 
privileges and may perform any of the duties of the judge, whether 
under this Act or otherwise, to whom he has been appointed assistant. 

An assistant judge shall be paid out of moneys provided by Parlia- 
ment such remuneration and travelling allowances as may be allowed 
by the Treasury. 

. In the application of this provision to a county court district the whole 
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Section 14. of ■which is within the Duchy of Lancaster, the Chancellor of the Duchy 
shall be substituted for the Lord Chancellor. 

Expenses of 15 . — (1) Any expenses properly incurred by a registration officer 

registration, performance of his duties in relation to registration, including 

all proper and reasonable charges for trouble, care and attention in the 
performance of those duties (a), and any costs incurred by him as party 
to an appeal (in this Act referred to as “ registration expenses ”) shall 
be paid by the council whose clerk the registration officer is, or by -whom 
he is appointed, subject, in cases where the registration area is not 
coterminous ■with or wholly contained in the area of that council, to 
such contributions by the council of any other county or borough as 
the Local Government Board may direct (h). 

Any such expenses shall he paid in the case of the council of a county 
... if the case requires as expenses for special county purposes. . . 

The residue of this section was repealed by the L. 0. A., li).‘}3, s. 307, Soiled. Xi., 
Pt. IV., ante, pp. 1194, 1290. 

The Public Authorities Protection Act, 1893, ante, p. 4876, iis ainonded by the 
Limitation Act, 1939, applies to an action for recovery of those expenses (Mmmtaiu 
V. Bermondsey B. 0., [1942] 1 K. IB. 204 ; [1941] 3 All 13. R. 498). 

(2) The Treasury may frame a scale of registration expenses applicable 
to aU or any class or classes of those expenses, and may alter the scale 
as and when they think fit. 

Any expenses incurred by the registration officer of a class to which 
the scale is applicable shall be taken to be properly incurred if they 
do not exceed the maximum amount deternained by or in accordance 
with the scale, and so far as they do exceed that amormt shall be taken 
not to have been properly incurred unless the excess is specially sanc- 
tioned by the council and the Treasury either before or after the expenses 
have been incurred. 

If any question arises whether any expenses incurred by the registra- 
tion officer of a class to which the scale is not applicable have been pro- 
perly incurred or not, that question shall be referred to the Local Govern- 
ment Board, and the decision of the Board on the question shall bo final. 

The Scales of Registration Expenses now in force are prescribed by an order of 
1926 (S. R. & 0., 1926, No. 1376). 

(3) Any fees or other sum received by the registration officer in 
respect of his duties as such officer, other than sums paid to that officer 
in respect of his registration expenses, shall be accounted for by that 
officer and paid to the credit of the fund or rate out of which the 
expenses of that officer are paid. 

(4) There shall be paid out of moneys provided by Parliament to 
the council of any county or borough in aid of the fund or rate out of 
which any registration expenses are paid by the council, in accordance 
with this Act, one half of the amount so paid by the council. 

(6) On the request of the registration officer of any registration area 
for an advance on account of registration expenses, the council whose 
clerk the registration officer is may, if they think fit, make such an ad- 
vance to him of such amount and subject to such conditions as the 
council may approve. 
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16. — (1) Where an urban district is coterminous with a registra- Section 16. 
tion area which is a parliamentary borough or is wholly contained „ T~. 

in such area, this Part of this Act shall apply to that district as it applies vEioM with 
to a municipal borough, with the substitution of the clerk of the urban respect to 
district council for the town clerk, of the urban district council for the 
council of the borough. . . . LondoT 

The concluding words of this section were repealed by the L. G. A., 1933, s. 307, 

Sched. XL, Pt. IV., ante, pp. 1194, 1290. 

17. -(1) A freeman of the City of London, being a liveryman of Special pro- 
one of the several companies who is entitled to be registered as a parlia- 
mentary elector in respect of a business premises qualification within oHreemen^ 
the city, shall be entitled, if he thinks fit, to be entered in a separate ©to. 

list of liverymen in the register of parliamentary electors, and to record 
his vote for Parliament as a liveryman. 

(2) The foregoing provision shall apply to the freemen of any borough 
if the council of the borough so resolve, and the expression “ freemen ” 
shall include any persons by whatever name called enjoying in that 
borough rights similar to those enjoyed by freemen of the city of London 
in that city. 

18. Every person who is an assistant overseer at the time of the Compensa- 
passing of this Act, and who suffers any direct pecuniary loss in 
consequence of this Act, shall be entitled to have compensation paid ^ 

to him as registration expenses by the council responsible for the 
payment of registration expenses, and in determining such com- 
pensation — 

(a) regard shall be had to the conditions and other circumstances 

required by subsection (1) of section one hundred and 
twenty of the Local Government Act, 1888, in regard to 51 & 62 Viot. 
cases of compensation under that section ; and 

(b) the compensation shall not exceed the limit therein mentioned ; 

and 

(c) the expression in subsection (1) of that section The Acts and 

rules relating to Her Majesty’s Civil Service ” shall mean the 
Acts and rules, relating to His Majesty’s Civil Service which 
were in operation at the date of the passing of the Local 
Government Act, 1888 ; and 

(d) the provisions of subsections (2) to (7) of the same section shall 

apply with such modifications (including the substitution of 
the '' Local Government Board ” for the Treasury ”) as 
may be required, and including in subsection (2) the substi- 
tution of the words '"next before the thirtieth day of 
September, nineteen hundred and fourteen ” for the words 
"'next before the passing of this Act.” 

In this section the expression '"assistant overseer” includes any 
person executing any of the duties of overseer, and receiving payment 
‘ therefor. 

:ie H! * * * 

35. The following Acts, that is to say, — 

The Bahot Act, 1872 ; 


Certain Acts 
to have per- 
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manent 

effect. 

38 & 39 Viet, 
c. 84. 

41 & 42 Viet, 
c. 41. 

43 Viet. c. 18. 
47 & 48 Viet, 
c. 70. 

69 k 60 Viet, 
c. 3. 


Regulations 
to be laid be- 
fore Parlia- 
ment. 


Interpreta- 

tion. 
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The Parliamentary Elections (Eeturning 0£B.cers) Act, 1875 ; 

The Parliamentary Elections Eeturning Officers Expenses (Scotland) 
Act, 1878 ; 

The Parliamentary Elections and Corrupt Practices Act, 1880 ; 

The Corrupt and Illegal Practices Prevention Act, 1883 ; 

The Municipal Elections (Corrupt and Illegal Practices) Act, 1884 ; 

The Local Government (Elections) Act, 1896 ; 
shall become permanent Acts, and any provision in any Act in force 
at the date of the passing of this Act which limits the period for which 
any of those Acts are to remain in operation shall cease to have effect. 

These Acts, now made permanent, had previously been renewed from year to 
year by the Expiring Laws Continuance Acts. 

PART V. 

General. 

. * He He H« sH 

40 . -(l) All rules, regulations, or provisions matin by Order in 
Council under this Act shall be laid before each. House of Parliament 
forthwith ; and unless and until an address is presented to His Majesty 
by either House of Parliament within the next subsequent twonty-one 
days on which that House has sat next after any such rule, regulation, or 
provision is laid before it, praying that the rule, regulation, or provision 
may be annulled, the rule, regulation, or provision shall have eflcct as 
if enacted in this Act. 

(2) Any Order in Council under this Act may be revohod or varied 
as occasion requires by any subsequent Order in Council. 

41 . In this Act, unless the context otherwise requires, — 

(2) The expression “ local government electoral area ” moans the 
area for which any county council, municipal borough council, 
metropolitan borough council, district council, board of 
guardians, parish council, or any other body elected at the 
time of the passing of this Act by persons on the local govern- 
ment register or on the register of parochial electors is elected ; 
and the expression “ local government election ” means an 
election for any such council, board, or body : 

Boards of guardians have now ceased to exist and their functions are transferred to 
county and county borough councils (L. G. A., 1929, s. 1, Vol. V. and 10 Halsbury’s 
Statutes 883] . 

/ • 

(5) A person who is an inmate or patient in any prison, lunatic asylum, 
workhouse, poorhouse, or any other similar institution shall 
not by reason thereof be treated as resident therein for any 
purpose of this Act : 

(7) For the purposes of registration a person’s ago shall be taken to 

be that person s age on the last day of the qualifying period : 

(8) The expression “ dweUing-house ” includes any part of a house 

where that part is occupied separately as a dwelling-house : 
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(9) [The yearly value of land or premises shall — Section 41 . 

(a) if the gross value thereof for rating purposes appears in the 

valuation list for the time being in force, be taken to be the 
gross value as so appearing, any necessary apportionment of 
that value being made by the registration officer : 

(b) if no gross value thereof for rating purposes appears in the 

valuation list, but the value thereof is assessed under 
Schedule A. of the Income Tax Act, 1918, as amended by any 
subsequent enactment, be taken to be the gross annual value 
of the land or premises for income tax purposes, any necessary 
apportionment of that value being made by the registration 
officer : 

(c) in any other case, be taken to be the amount which would, in 

the opinion of the registration officer, have been the gross 
value for rating purposes of the land or premises under the 
enactments relating to rating and valuation in force on the 
sixth day of Tebruary, nineteen hundred and eighteen.] 

This substituted sub-section is enacted by s. 80 of the L. G. A., 1929, Vol. V. and 
10 “Halsbury’s Statutes 934, consequent upon the derating provisions of Part V. of 
that Act, Vol. V. and 10 Halsbury’s Statutes 927. 

As to the cases in which gross value does not appear in the valuation list, sec 
s. 22 (1) (b) of the R. and V. Act, 1925, antSi p. 2169, and Rule 5, Col. 7, of the 
R. and V. Act (Form of Valuation List) Rules, 1932, ante, pp. 3659, 3663 et seq., and 
s. 67 (2) of the L. G. A., 1929, Vol. V. and 10 Halsbury’s Statutes 928. Power is 
given to obtain copies of the annual values for income tax purposes from surveyors 
of taxes by s. 81, ibid,, Vol. V. and 10 Halsbury’s Statutes 934. 


(11) The expression “ prescribed ’’ means prescribed by His Majesty 
by Order in Council. 

42. The parliamentary and the local government franchises enacted Adaptation 
by this Act shall take the place of all parliamentary and, so far as 
respects local government elections within the meaning of this Act, of 
all local government franchises existing at the time of the passing of 
this Act ; and the provisions set out in the Sixth Schedule to this Act with 
respect to the adaptation of Acts shall have effect for the purpose of 
adapting the law to the provisions of this Act. 

:ie sic 4c 

45. The provisions of this Act shall apply to the Isles of Scilly as Application 
if those isles were an administrative county, and as if the council of 
those isles were a county council, and any expenses incurred by the ^ ** 
council under this Act shall be paid as general expenses of the council. 


46. . . . 

Repealed, S. L. E. A., 1927 (18 Halsbury’s Statutes 1183). 


Commence- 
ment of 
Act and 


47.-(l) The enactments mentioned in the Eighth Schedule to 
Act are hereby repealed to the extent specified in the third column oj that 
Schedule. short title. 


Repealed, S. L. E. A., 1927 {pp. cit.). 


(2) This Act inay be cited as the Eepresentation of the People 
Act, 1918. 
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Schedule. 

Sections 1:5, 
14 ( 1 ). 


Separate 
part of 
register 
for each re- 
gistration 
unit. 


Separate 
divisions for 
parliamen- 
tary and 
local govern- 
ment elec- 
tors. 


Register to 
be made up 
in street or 
alphabetical 
order. 


Effect of 
register. 


JDuty of 
registration 


SCHEDULES. 

FIRST SCHEDULE. 

Registration Rules. 

Form of Register. 

1. The register shall be framed in separate parts for each registration 
unit in the registration area. 

The registration unit shall be the parish where the parish is wholly 
contained in one voting area, and where a parish is contained in more 
than one voting area, shall be each part of the parish contained in a 
separate voting area ; and for the purposes of this rule the expression 
“voting area’’ means any polling district, electoral division, borough, 
county district other than a borough, and any ward of a borough, county 
district, or parish, and any other area for which a separate election at 
which the register is to be used is held. 

2. The register shall, as respects each registration unit, contain the 
names of those who are entitled to vote as parliamentary electors and 
of those who are entitled to vote as local government electors, but shall 
be framed so as to show in separate divisions the names of those who are 
entitled to vote both as parliamentary and local government electors, 
the names of those who are entitled to vote as parliamentary electors 
but not as local government electors, and the names of those who are 
entitled to vote as local government electors, but not as parliamentary 
electors. 

Where a person whose name is entered as a local government elector 
in any registration unit is not entitled to vote in respect of that entry at 
the local government elections for all the local government electoral 
areas which comprise that unit, the registration officer shall place a 
mark agaiust his name, with a note to signify that the person against 
whose name the mark is placed is not entitled to vote for the local govern- 
ment elections mentioned m the note, and any such note shall be deemed 
to be part of the register. 

4c * He ^ 

4. Where the registration unit is situated in a parliamentary borough, 
the names in the register shall be arranged in street order, unless the 
authority whose clerk the registration officer is or by whom ho is appointed 
considers that, having regard to the general character of the area forming 
the registration unit, arrangement in street order is inapplicable ; and 
where the registration unit is situated in a parliamentary county, the 
names in the register shall be arranged in alphabetical order, unless the 
said authority considers that, having regard to the general character of 
the area forming the registration unit, arrangement in street order is 
possible and convenient. 

5. The registers for the registration units making up any constituency, 
so far as they relate to parliamentary electors, shall together form the 
register of parliamentary electors for that constituency, and the registers 
of the registration units making up any local government electoral area, 
so far as they relate to local government electors, shall together form the 
register of local government electors for that area. 

Duty of Registration Officer to 'prepare and pvJMsh Lists. 

6. It shall he the duty of the registration officer to cause a house to 
house or other sufficient inquiry to be made, and to prepare or cause 
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to be prepared lists (in this Act referred to as electors lists) for each Schedule 1. 

registration unit within his registration area of all persons appearing to Section 6. 

be entitled to be registered as parliamentary or local government electors 

in the spring and (a) autumn register respectively, and to publish those lists p^e^electorr 

in the form in which the register is to be framed, as respects the lists for lists. 

the spring register on or before the first day of February (a) and as respects 

the hsts for the autumn register on or before the [fifteenth day of July] (6). 

The registration oflBlcer shall at the same time publish a notice speci- 
fying the mode in which, and the time within which, claims and objections 
are to be made under these rules. 


{a) See {a) note to s. 11 (1), ante, p. 5171. 

(6) July 15th was substituted for August 1st (Representation of the People Act, 
1922, s. 1 and Sohed. Pt. I., Vol. V., post). See the substituted schedule at VoL V., 
post 


7. The registration ofi&cer, where he does not himself perform the Duty of over- 
duties of overseers, may require the overseers of any parish which, or any 

part of which, forms a registration unit within his registration area to §^^ors lists 
make the necessary inquiries and to prepare the electors lists for that and furnish 
unit and publish the lists in the unit on his behalf, and it shall be the formation 
duty of the overseers to furnish lists as so required, and also at any required, 
time, if required by the registration officer, to furnish that officer with 
information respecting any persons resident or occupying land or premises 
in their parish, or the removal of any person from the parish. 

Any reasonable expenses incurred by the overseers in performing any 
duties required of them in pursuance of this rule (including reasonable 
remuneration where the duties are performed by an assistant overseer 
or other paid officer) shall be paid by the registration officer as part of his 
registration expenses. In this rule the expression overseers ’’ includes 
any person for the time being executing any of the duties of 
overseers. 

Overseers having been abolished by s. 62 of the R. and V. Act, 1925, ante, p. 2222> 
the duties of overseers under this provision are transferred to the rating authority 
subject to Art. 3 of the Overseers Order, 1927 (S. R. & 0., 1927, No. 52), ante, 
p. 3596. That order provides that if the registration officer so requires the rating 
authority shall designate one or more of their officers to perform the duties of overseers 
under this provision. Any dispute as to whether a designated officer is an officer to 
whom the work can properly be assigned is to be determined by the Home Secretary. 

A designation may be revoked by the rating authority on their own initiative or 
on a notification by the registration officer that the assistance of the designated officer 
will not be required by him, but a revocation or notification if given between April 30th 
and October 15th will not have ejffect until October 15th in the same year. Notice 
of revocation by a rating authority must be given to the registration officer. 

8. The registration officer shall publish, together with the electors lists, Corrupt and 
the corrupt and illegal practices list (if any) made by him under section illegal prao- 
thirty-nine of the Corrupt and Illegal Practices Prevention Act, 1883,*^°®®^^®^* 

or made by or sent to him under section twenty-four of the Municipal 
Elections (Corrupt and Illegal Practices) Act, 1884. 

Claims to he Registered, 

9. Any person who claims to be entitled to be registered as a parlia- claim to be 
mentary or local government elector, and who is not entered, or is sent to . 
entered in an incorrect place or manner or with incorrect particulars 

on the electors lists, may claim to be registered, or to be registered ' ’ 

correctly, by sending to the registration officer a claim in the prescribed 
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Schedule 1. 
Section 9. 


Form of 
claim. 


Public ion 
of lists of 
claimants. 


Notice of 
objections. 


Notice to 
persons 
affected 
by objection. 

Publication 
of objections 
to lists. 
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form not later than the eighteenth day of Fehmary where the claim is for 
the sprwg register', and {a) the [seventh] (b) day of August where the 
claim is for the autum register. 

(а) See note (a) to s. 11 (1), ante, p. 5171. 

(б) “ Seventh ” is substituted by the Economy (Miscellaneous Provisions) Act, 
1926, Sched. III., Vol. V. and 7 Halsbiiry’s Statutes 650. Sco the Schedule sub- 
stituted by that Act in Representation of the People Act, 1922, Vol. V., post, 

10. The form of claim for a person making a claim on his own behalf 
shall contain a declaration of the qualification of the claimant to be 
registered, including a declaration that the claimant has attained the 
required age, and is a British subject, and of the character in which the 
claimant desires to be registered, that is to say, either as a parliamentary 
elector, or as a local government elector, or as a local government elector 
who is not entitled to vote for all local government elections, and where 
the claimant claims in respect of a non-residential qualification a declara- 
tion of residence or, in case such person has no settled residence, an 
address to which communications may be sent. A note shall also be 
added to the form warning the claimant that any false declaration for the 
purpose of this provision will involve a penalty. 

Where a claim is made on behalf of a claimant by another person, the 
registration officer shall not enter the name of the claimant on the 
register, unless the matters required to be stated in the declaration under 
the foregoing provision are proved to his satisfaction. 

11. It shall be the duty of the registration officer to publish the lists 

of claimants, as respects the lists for the spring register not later than the 
twenty-fourth day of February, and (a) as respects the lists for the autumn 
register not later than the [thirteenth] (6) day of August. ^ 

(a) See note (a) to s. 11 (1), ante, p. 6171. 

(h) See the substituted Schedule to the Representation of the People Act, 1922, 
Vol. V., post. 

Objections. 

12. Any person whose name appears on the electors lists for a con- 
stituency or local government electoral area may object to the registration 
of any person whose name is included in the electors lists for the con- 
stituency or the local government electoral area, as the case may be, by 
sending notice of objection in the prescribed form to the registration 
officer not later than the fifteenth day of Februa/ry in the case of the spring 
register and {a) the [thirty-first day of July] (6) in the case of the autumn 
register, and may object to the registration of any person whose name 
is included in the list of claimants by sending notice of objection in the 
prescribed form to the registration officer not later than the seventh day 
of March in the case of the spring register and {a) the [eighteenth day of 
August] (b) in the case of the autumn register. 

(a) See note (a) to s. 11 (1), ante, p. 5171. 

{b) See the substituted schedule to the Representation of the People Act, 1922, 
Vol. V., post. 

13. The registration officer shall, as soon as practicable after receiving 
any notice of objection, send a copy of the notice to the person in respect 
of whose registration the notice of objection is given. 

14. It shaR be the duty of the registration officer to publish a list of the 
names of persons to whose registration notice of objection has been given 
not later than the twenty-first day of February in the case of the spring register 
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and (a) not later than the [thirteenth] (6) day of August in the case of the Schedule 1. 
autumn register. Section 14. 

(а) See note (a) to s. 11 (1), ante, p. 5171. 

(б) See the substituted schedule to the Representation of the People Act, 1922, 

Vol. V., post 

15. It shall be the duty of the registration officer to publish a list of the Publication 
names of persons included in the list of claimants to whose registration of objections 
notice of objection has been given as soon as practicable after the seventh claims. 
day of March in the case of the spring register and (a) the [eighteenth day of 
August] (6) in the case of the autumn register. 

(a) See note (a) to s. 11 (1), ante, p. 5171. 

(b) See the substituted schedule to the Representation of the People Act, 1922, 

Vol V,, post 

Absent Voters List. 

* * * * He He 

Preparation of the Register from the Lists. 

20. The registration officer shall, as soon as practicable, consider all Considera- 
objections of which notice has been given to him in accordance with tion of 
these rules, and for that purpose shall give at least five clear days’ notice objections, 
to the objector and to the person in respect of whose registration the 

notice of objection has been given, of the time and place at which the 
objection will be considered by him. 

21. The registration officer shall also consider all claims of which notice Conaidera- 
is given to him in accordance with these rules, and in respect of which tion of 
no notice of objection is given, and, if he considers that the claim may be claims, 
allowed without further inquiry, shall give notice to the claimant that 

his claim is allowed. 

If the registration officer is not satisfied that any such claim can be 
allowed without inquiry, he shall give at least five clear days’ notice 
to the claimant of the time and place at which the claim will be considered 
by him. 

22. If on the consideration of any claim or objection it appears to Supplement 
the registration officer that the claimant, or person in respect of whose tai powers on 
name objection is taken, is not entitled to be entered on the register in 

the character in which he claims to be registered, or in which he is objeSion^'^ 
entered on the list, but is entitled to be entered on the register in another 
character or in another place on the register, the registration officer may 
decide that the name of that person shall be so entered on the register. 

23. The registration officer shall make such additions and corrections Correction 
in the electors lists (iacludiag the absent voters list) as are required of lists, 
in order to carry out his decisions on any objections or claims, and shall 

also make any such corrections in those lists by way of the removal of 
duplicate entries (subject to any expression of choice by the person 
affected as to those entries), the expunging of the names of persons who 
are dead or subject to any legal incapacity, or the placing of marks or 
the correction of marks placed against the name of an elector, or other- 
wise as he thmks necessary in order to secure that no person is registered 
as a parliamentary elector in respect of more than one qualification in 
the same constituency, or a-s a local government elector in respect of more 
than one qualification — 

(a) in the same borough for the purpose of borough council 
elections ; or 
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Representation of the People Act, 1918. 

(h) in the same electoral division or ward for the purpose of county 
council, metropolitan borough council, and urban district council 
elections ; or 

(c) in the same parish or ward of a parish for the purpose of rural 
district council, guardians, or parish elections ; 
and otherwise to make those lists complete and accurate as a register. 

* Jic * s|« sif * 

25. Where the registration officer makes any correction in the lists 
(including the absent voters list) otherAvise than in pursuance of a claim 
or objection, or for the purposes of correcting a clerical error, he shall 
give notice to the person affected by the correction, and give that person 
an opportunity of objecting to the correction, and, if necessary, of being 
heard with respect thereto. 

26. The registration officer shall make all the necessary corrections 
of the lists (including the absent voters list) and do everything necessary 
to form those lists into a register (with a separate letter and a separate 
series of numbers for each polling district) in time to allow the publication 
of the lists so corrected as a register as required by these rules. 

to 'puUish and deliver Gobies of the Register, 

27. It shall be the duty of the registration officer to publish tM s^pring 
register not later than the fifteenth day of April, and {a) the autumn register 
not later than the fifteenth day of October in each year, by publishing 
a notice that a copy of the register is open to inspection at his office, and 
that copies of the part of the re^ster relating to any registration unit 
are open to inspection during business hours in the registration unit at 
the place mentioned in the notice. 

It shall be the duty of the registration officer to keep copies of the 
register for inspection in his office, and also to arrange for copies of the 
part of the register relating to any registration unit being Icept for inspec- 
tion in that unit either in the principal post office (if the Postmaster 
General gives authority for the purpose) or at some other convenient 
place to which the pubHo have access to be arranged by him. 

It shall be the duty of the registration officer to transmit a copy of 
the register, as soon as may be after it is published, to the Local Govern- 
ment Board (6). 

(а) See note {a) to s. 11 (1), ante, p. 5171. 

(б) Now the Home Secretary, to whom the powers, etc., of the Miiiister of Health 
in respect of registration and elections were transferred by the Ministry of Health 
(Registration and Elections, Transfer of Powers) Order, 1921. 

28. It shall be the duty of the registration officer, on the application 
of any person during business hours and on payment of the prescribed 
fee, to furnish copies to the applicant of the register or of so much of the 
register as relates to any registration unit. 

Appeals from Registration Officer, 

29. A person desiring to appeal against the decision of a registration 
officer must give notice of appeal in the prescribed form to the regis- 
tration officer and to the opposite party, if any, when the decision is 
given or within five days thereafter, specifying the grounds of appeal. 

The registration officer shall forward any such notices to the county 
court in manner directed by rules of court together, in each case, with 
a statement of the material facts which, in his opinion, have been estab- 
lished in the case, and of his decision upon the whole case and on any 



First Schedule. 


5183 


point which may be specified as a ground of appeal, and shall also furnish Schedule 1. 
to the court any further information which the court may require and Section 29. 
which he is able to furnish. 

30. Where it appears to the registration officer that any notices of Appeals 

appeal given to him are based on similar grounds, ‘he shall inform the to 

county court of the fact for the purpose of enabling the county court poinT^^ 

(if the court thinks fit) to consolidate the appeals, or select a case as a ^ 

test case. 

General, 

31. Where the registration officer by these rules in required to publish Publication 
any document, and no specific provision is made as to the mode of 
publication, he shall publish the document by making copies of the 
document available for inspection by the public in his office, and in the 

chief post office (if the Postmaster General gives authority for the purpose), 
or some other convenient place in the area forming the registration unit 
to which the document relates and, if he thinks fit, in any other manner 
which is, in his opinion, desirable for the purpose of bringing the contents 
of the document to the notice of those interested. 

Any document required to be published shall be kept published for the 
prescribed time. 

Any failure to publish a document in accordance with these rules 
shall not invalidate the document, but this provision shall not relieve 
the registration officer from any penalty for such a failure. 

If any person without lawful authority destroys, mutilates, defaces 
or removes any notice published by the registration officer m connection 
with his registration duties, or any copies of a document which have 
been made available for inspection in pursuance of these rules, he shall 
be liable on summary conviction to a fine not exceeding five pounds. 

32. The registration officer shall, without fee, on the application of Duty of 

any person, supply forms of claims and notices of objections. registra- 

tion officer 

33. The registration officer shall, on the application of any person, supply 
allow that person to inspect, and take extracts from, or on payment of 

the prescribed fee, supply to that person copies of, the electors lists for 
any registration unit in his area and any claim or notice of o^jeo^ion 
made under these rules. jections, etc. 

34. Any claim or notice of objection which is under these rules to Mode of 
be sent to the registration officer may be sent to him by post addressed sentog 

to him at his office. notices, etc. 

Any notice which is required to be sent by the registration officer under 
these rules to any person shall be sufficiently sent if sent by post to 
the address of that person as given by him for the-purpose, or as appear- 
ing on the lists, or if there is no such address, to his last known place of 
abode. 

35. The registration officer may require any householder or any person Infonuation 
owning or occupying any land or premises within his area, or the agent 

or factor of such person, to give, in the prescribed form, any information. ° 
in his possession which the registration officer may require for the purpose 
of his duties as registration officer ; and if any person fads to give the 
required information, or gives false information, he shall be liable, on 
summary conviction, to a fine not exceeding twenty pounds. Any notice 
requiring information under this rule may be sent by post. 
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Representation oe the People Act, 1918. 

36. The registration officer shall ^ subject to such directions as the Local 
Governwsnt Board may give, have access to the mtional register comjyiled 
under the National Registration Act, 1915. 

ilepealod, 8, R. L. A. 1927 (18 Halsbury’s Statutes 1183). 

37. The registration officer, before registering any person as an elector, 
may, if he thinks it necessary — 

(а) require that person either to produce a certificate of birth or, if 

that is not practicable or convenient, to make a statutory 
declaration that such person has attained the required age, 
and 

(б) require that person to produce a certificate of naturalisation or 

to make a statutory declaration that he is a British subject. 

Where a declaration is so required, any fee payable in connection 
therewith shall be paid by the registration officer as part of his registration 
expenses, and the declaration shall be exempt from stamp duty. 

the registration officer shall during business hours allow any person 
to inspect and take a copy of any such declaration. 

38. Where for the purpose of the provisions of this Act any person 
requires a certificate of birth, that person shall on presenting a written 
requisition in the prescribed form and containing the prescribed parti- 
culars, and on payment of a fee of sixpence, be entitled to obtain a certified 
copy of any entry of the birth of that person in the birth register under 
the hand of the registrar or the superintendent registrar having the 
custody thereof, and forms of requisition for the purpose shall on applica- 
tion be supplied without charge by every registrar of births and deaths 
and by every superintendent registrar. 

39. On the consideration of any claim or objection or other matter 
by the registration officer, any person appearing to the registration officer 
to be interested may appear and be heard either in person or by any 
other person, other than counsel, on his behalf. 

4f0. The registration officer may at the request of any person interested, 
or if he thinks fit without such request, on the consideration of any claim 
or objection or other matter require that the evidence tendered by any 
person should be given on oath and may administer an oath for 
the purpose. 

41. No misnomer or inaccurate description of any person or place on 
any list or on the register or in any notice shall prejudice the operation 
of this Act or these rules as respects that person or place, provided that 
the person or place is so designated as to be commonly understood. 

42. In reckoning time for the purpose of these rules, Sunday, Christmas 
Day, Good Friday, and any bank holiday or day set apart as a public 
holiday, or day of public fast, or public thanksgiving shall be excluded ; 
and where anything is required by these rules to be done on any day 
falls to be done on any such day, that thing may be done on the next 
day not being one of any such days. 

:(! jK * sft »(e >j< 
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Schedule 

SIXTH SCHEDULE. Section 

AbaptATION op Acts. Section 42 

* * He s|e :j: :j- 

2. A reference to local government electors registered under this Act 
shall, so far as local government elections and the right to vote at any 
such elections are concerned, be substituted for any reference in any 
other Act to local government electors, county electors, burgesses, 
parochial electors, or other persons entitled to vote at a local government 
election, by whatever natoe called, and local government electors so 
registered shall for all purposes, whether statutory or not, be in the 
same position as any such local government electors, county electors, 
burgesses, parochial electors, or persons. 

3. A reference to the register kept in pursuance of this Act shall, so 
far as it relates to parliamentary electors, be substituted for any reference 
in any Act to the parliamentary register of electors or to the parlia- 
mentary register or to the register of parliamentary electors or to the 
register of persons entitled to vote at a parliamentary election, by what- 
ever name called, and, so far as it relates to the local government register, 
shall be substituted for the local government register of electors, the 
burgess roll, the county register, the register of parochial electors, and 
for the register of persons entitled to vote at a local government election, 
by whatever name called. 

4. The registration officer shall be substituted for the overseers in 
sections eleven and twelve of the Parliamentary and Municipal Eegis- 
tration Act, 1878, and in any other enactment dealing with the duties of 
the overseers in connection with the registration of electors ; and in 
sections thirty-nine, sixty-eight and sixty-nine of the Corrupt and Illegal 
Practices Prevention Act, 1883, “ registration officer means the regis- 
tration officer under this Act. 

5. Subsection (4) of section forty of the Local Government Act, 1888, 
shall have effect as if the words “ for the time being ” were substituted 
for the words at the passing of this Act ** ; and, in order to meet any 
difficulty (consequent on the change of boundaries under this provision) 
in filling casual vacancies by election in the London County Council, 
any such casual vacancy shall, until the first election of the whole number 
of councillors which takes place after the passing of this Act, be filled 
by means of the choice by the Council of a person to fill the vacancy, and 
the councillor so chosen shall hold office in such manner and in all respects 
as if he had been elected to fill the vacancy. 

6. Sections eleven and thirteen and (so far as necessary) section twelve 
of the Parliamentary and Municipal Registration Act, 1878, shall be 
adapted so as to be applicable to parishes situated in any constituency 
or in any local government area, and for that purpose “ constituency 
shall be substituted in those sections for “parliamentary borough,’’ 

“ local government area ” for “ municipal borough,” and “ registered as 
a local government elector ” for “ enrolled as a burgess.” 

7. The Local Government Board may, by order, make such further 
adaptations in the provisions of any Act (including any local Act and 
any Act to confirm a Provisional Order and any scheme under the 
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Seotton 47, 


Ebpbesentation of the People Act, 1918. 

Municipal Corporations Act, 1882, as amended by any subsequent Act) 
as may seem to them necessary to make those provisions conform with 
the provisions of this Act ; and anj^ order so made shall operate as if 
enacted in this Act. 


EIGHTH 8GHEDVLE{a), 

ENACTMENTS BEPEALED. 


Session and Chapter, 

Title or Short Title, 

Extent of Repeal, 

♦ 

* 

at ♦ 

* at 

13 cfc 14 VicL c, 57. 

The Vestfies Act^ 1850. 

Section seven from “ to give the ywtkes 
for claims'^ to ^^for revisirug them, 
andf" and the words “ burgess lists 
and the,'*^ 

♦ 

* 

* * 

* * 

3(1 <fe 31 Vid. 0. 102. 

Tlie Sepreseniation of the. 
People Act, 1867. 

The whole Act (except sections one, 
two, seven, thirtij’Seven, fortymine 
to fifty-two, fifty^seven, fifty-nine, 
and sixty-one, and Schedule H.) ; 
section fifty-nvne from and in 
construing ” to the end of the section. 

♦ 

* 

at a 

a * 

32 33 Viet. e. 41. 

The Poor Bate Assessment 
md GolUdion Act^ 1869. 

Section seven so far as it relates to 
franchise and any disqualificoMon 
which depends on franchise; sec- 
tion ten, and section nineteen so 
far as it relates to franchise a/nd 
any dkqmlifmtwn which depend 
enfranchise. 

* 

* 

♦ * 

* He 

36 <fe 36 Viot, c. 33. 

77ic Ballot Act, 1872. 

Section five ; section eight from “ dll 
expenses to “ by law payable,** 
and (except as respects Scotland 
and Ireland) frotn “ where the 
sheriff** to the end of the section; 
mbsection (6) of section sixteen, 
subsection (4) of section seventeen, 
sections eighteen and nineteen, sec- 
tion twenty-five from ^^or where** 
to “ is proved on such trial to have 
voted at such election** and from 
or so retained** to end of the 
section; section thirty-three from 
“ and shall continue in force ** to 
the end of the section ; rules 3 and 
68 in the first Schedule, 

* 

* 

« « 

* * 

30 * 40 Viet. e. 61. 

The Divided Parishes and 
Poor Law Amendment 
Act, 1876. 

Section fourteen. 

♦ 

* 

« at 

♦ ♦ 

41 <6 42 Via. e. 26. 

The Parliamentary and 
Municipal Begistration 
Act, 1878. 

The whole Act so far as unrepeakd 
(except sections one, two, eleven, 
twelve, thirteen and fourteen). 

♦ 

* 

* * 


42 A 43 Viet, e. 10. 

The Assessed Bates Act, 
1879. 

The whole Act as far as it reUiiea to 
franchise and any disqualification 
which depends on franchise. 

at 

* 

Of * 


44 d? iS Viet, c. 6S. 

The Supreme Court of Judu 
catwre Act, 1881. 

Section fourteen as far as respects 
appeals in registration matters. 
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Session and Chapter, 


Title or Short Title, 


Extent of Repeal. 


45 cfc 46 Viet. c. 50. 


>ic 9i< 


The Mu7iicipal Gorporatians 
Act, 1882. 






Section nine; in subsection (2) of 
section eleven the words from “or 
(b) Being entitled ” to to be 
made,’^ and the words In either 
of those cases ; sections thirty- 
two and thirty-three ; subsection 
(3) of section forty-two ; section 
forty-four ; paragraphs (1) to (7) 
of section forty-five ; sections forty- 
six to forty-nine ; in subsection (2) 
of section fifty-one the words or 
vote in more than one ward ” ; 
sections sixty -three, seventy -one, and 
seventy-six, subsections (1) and (3) 
of section two hundred and nine, 
section two hundred and forty-four. 
Part I. of the Third Schedule, in rule 
four of Part II. of the Third Schedule, 
the words “ or entered in the separate 
^^non-resident list required by this 
Act to be madefy Part IV. of 
the Third Schedule, rule one of 
Part II. of the Fifth Schedule so 
far as respects expenses incurred 
in relation to the enrolment of 
burgesses, and Forms G to G in 
Part II. of the Eighth Schedule. 


46 (So 47 Viet. c. 51. 


9H 


The Gorrupt and Illegal 
Practices Prevention Act, 
1883. 


* 


* 


Suhsection (2) of section thirty-two; 
paragraph (c) of subsection (I) of 
section thirty -three ; subsection (1) 
of section thirty-five from and 
may charge ” to the eiid of the sub- 
section ; subsection (3) of section 
thirty-nine ; section forty-seven ; 

the definitions of “ registration 
ofilcet-"^' in sections sixty- four and 
sixty -eight ; subsection (12) of 

section sixty-eight ; subsection (4) 
of section sixty -nine from “ in 
the manner ” to the end of the sub- 
sectio7b; subsection (9) of section 
sixty-nine ; paragraph (7) of Part I. 
of the First Schedule ; paragraph (1) 
of Part II. of the First Schedule; 
in the “ Form of Return of Election 
Expenses ” in Part I. of the Second 
Schedule the first paragraph under 
the heading “ Expenditure.''^ 

* 9i( 


47 (Ss 48 Viet. c. 70. 




The Municipal Elections 
(Gorrupt and Illegal Prac- 
tices) Act, 1884. 

♦ * 


Subsection (3) of section thirteen. 




* 


48 (£} 49 Viet. c. 9. 
48 49 Viet. c. 15. 






The Municipal Voters Relief 
Act, 1885. 

The Registration Act, 1885. 


* 


♦ 


The whole Act so far as unrepealed. 

The whole Act so far as unrepealed 
(except sections sixteen, nineteen, 
and twenty) ; the definitions of 
ownership voter, ''fifty pounds 
rental voter and “ occupation 
voter ” in section nineteen. 

* « 
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Power to deter 
mine date of 
termination of 
the present war 


Rbpeesentation oe the People Act, 1918. 


Sessim and Chapter. 

Title or Short Title. 

Extent of Bepeal. 

48 <b 49 Viet. c. 46. 

The Medical Belief Bis- 
qualification Bemaval Actf 
1885. 

The whole Act so far as unrepealed. 

* * 

* * 

SH ^ 

51 <b 52 Vki. c. 10. 

The Comity B lectors Act, 
1888. 

The ‘Whole Act so far as unrepmled. 

51 cO 52 Viet. c. 41. 

The Local Government Act, 
1888. 

♦ 

Paragraph (b) of subseclio'n (2) of 
section two from “ or is registered ” 
lo the end of the paragraph ; para- 
graph (xii) of section three ; sub- 
section (6) of section thirty- four ; 
proviso twelve in section sevcMy-five ; 
sections seventy-six and seventy- 
seven ; in paragraph (6), of section 
eighty -ihic the 7vords ''’registration 
of parliavientary voters or to thef* 
the words “ or to any registration 
matters, and the word “ registra- 
tion ” ivhere. it lastly occurs ; in 
suhsc.<iio7i (2) of section ninety- 
' two the word " occupatmi ” and 
the words '"of making out and 
" revising the li’st of voters, of 
" conducting any parVmnmlary 
" ejection, ” ; subsection (3) of section 
ninety-two. 

* :K 

:|c :l« 

^ Hi He 

54 cO 55 Viet. c. 11. 

The Elcctoml Disabilities 
BeimvalAct, 1891. 

The whole Act. 

54 <6 55 Viet. c. 18. 

The Begistration of Electors 
Act, 1891. 

The whole Act. 

♦ 5le 

^ * 

Hi hi 

54 cO 55 Viet. c. 68. 

The County Councils (Elec- 
tions) Act, 1891. 

Section two. 

56 57 Viet. c. 73, 

The Local Qovemmni *4c7-, 
1894. 

Ecciions forty-three and forty-four. 

* sj« 

* * 

* * 

4 d; 5 Oeo. 5, r. 25. 

The Electoral DisabilUm 
(Naval and Military Ser- 
vice) Bemoval u4d, 1914. 

The whole. Act. 

^ * 

9iC Sje 

* Hi 

{a) Repealed, S. L. R. A., 1927 (18 Halsbury’s Statutos 1183). 


THE TEEMINATION OP THE PRESENT WAR 
(DEFINITION) ACT, 1918. 

(8 <fe 9 Geo. 5, c. 59.) 

An Ad to mahe provision for determining the date of the te7'‘minatioti of the 
p’esent war^ and for prposes connected therewith 

[21st llTovember, 1918.] 

1 , — (1) His Majesty in Council may declare what date is to be treated as 
the date of the termination of the present war, and the present war shall be 
treated as having continued to, and as having ended on that date for the 
purposes of any provision in any Act of Parliament, Order in Council, or 
Proclamation, and, except where the context otherwise requires, of any pro- 
vision in any contract, deed, or other instrument referring, expressly or 
impliedly, and in whatever form of words, to the present war or the present 
hostilities : 
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iVlmsTEY OF Health Act, 1919, 

Provided that in the case of any such Act conferring powers on any Government Section l. 

Department^ or any officer of any Government Department, exercisable during 

the continuance of the present war^ if it appears to His Majesty that it is expe- 
dient that the powers shall cease hefore the date so fixed as aforesaid, His Majesty 
in Council may fix some earlier date for the termination of those powers (a), 

(2) The date so declared shall be as nearly as may be the date of the 
exchange or deposit of ratifications of the treaty or treaties of peace : 

Provided that, notwithstanding anything in this provision, the date 
declared as aforesaid shall be conclusive for all purposes of tliis Act(i/). 

(3) His Majesty in Council may also similarly declare what date is to be 
treated as the date of the termination of war between His Majesty and any 
particular State (c). 

(а) Words in italics were repealed by S. L. R. A., 1927 (18 Halsbury’s Statutes 1183). 

(б) By an Order in Council dated August 10th, 1921 (S. R. & 0., 1921, Ko. 1276), 

August 31st, 1921, was declared to bo the date of the termination of the war generally, 

Soe, however, the War Emergency Laws (Continuance) Act, 1920 (18 Halsbury’s Statutes 
1177), which provides for the continuance of various Acts, etc., whose duration depended 
on that of the war. 

(c) Orders have been made under this section in relation to Germany (S. R. 0., 

1920, No. 264), Austria (S.R. &0., 1920, No. 1347), Bulgaria (S. R. & 0., 1920, No. 1612), 

Hungary (S. B. & 0., 1921, No. 1284), Turkey (S. R. & 0., 1924, No. 819). 

2 , This Act may. be cited as the Termination of the Present War Short title. 
(Definition) Act, 1918. 


MINISTRY OF HEALTH ACT, 1919. 

(9 & 10 Geo. 5, c. 21.) 

An Act to establish a Ministry of Health to exercise in JEngland and Wales 
powers with respect to Health and Local Government, and confer upon the 
Chief Secretary certain powers loith respect to Health in Ireland, and for 
purposes connected ihereioith. [3rd June, 1919.] 

1 . For the purpose of promoting the health of the people throughout Establishment 
England and Wales, and for the purpose of the exercise of the powers trans- of Minister. 

f erred or conferred by this Act, it shall be lawful for His Majesty to appoint 
a Minister of Health (hereinafter called the “ Minister ”), who shall hold 
office during His Majesty’s pleasure (u). 

(a) See sub-s. (1) of s. 11, yost, p. 6193, which enacted that this Act should come into 
operation on such day or days as might be appointed by Order in Council and that 
diflerent days might be appointed for difierent purposes and provisions of the Act. By 
Order in Council of June 25th, 1919, that day was fixed as the appointed day for s. 1. 

2, It shall be the duty of the Minister, in the exercise and performance of General powers 
any powers and duties transferred to or conferred upon him by or in pursu- 

ance of this Act, to take all such steps as may be desirable to secure the relation to 
preparation, effective carrying out and co-ordination of measures conducive 
to the health of the people, including measures for the prevention and cure 
of diseases, the avoidance of fraud in connection with alleged remedies 
therefor, the treatment of physical and mental defects, the treatment and 
care of the blind, the initiation and direction of research, the collection, 
preparation, publication, and dissemination of information and statistics 
relating thereto, and the training of persons for health services {a). 

ip) An Order in Council of June 26th, 1919, fixed July Ist, 1919, for the coming into 
operation of this section. 

3^ — (1) There shall be transferred to the Minister — Transfer of 

{a) all the powers and duties of the Local Government Board (a) ; S^S^to^^d 
(6) all the powers and duties of the Insurance Commissioners and the from Minister. 

Welsh Insurance Commissioners (&) ; 

(c) all the powers of the Board of Education with respect to attending 



Ministry of Health Act, 1919. 

to the health of expectant mothers and nursing mothers and of 
children who have not attained the age of hve years and are not 
in attendance at schools recognised by the Board of Educa- 
tion (c) ; 

(d) . . ,(d); 

(c) all the powers of the Privy Council and of the Lord President of the 
Council under the Midwives Acts, 1902 and 1918 (o) ; 

(/) such powers of supervising the administration of Part 1. of the 
Children Act, 1908 (which relates to infant life protection), as 
have heretofore been exercised by the Secretary of State (/) : 
Provided that — 

(i) 'the power conferred on the Insurance Commissioners by the proviso 
to subsection (2) of section sixteen of the National Insurance Act, 
1911, of retaining and applying for the purposes of research such 
sums as are therein mentioned shall not be transferred to the 
Minister, but the duties heretofore performed by the Medical 
Research Committee shall after the date of the commenconiont 
of this Act be carried on by or undei‘ the direction of a Com- 
mittee of the Privy (Jouncil appointed by His Majesty for that 
purpose, and any property held for the purposes of the former 
Committee shall after that date he transferred to and vested in 
such persons as the body by whom such duties as aforesaid are 
carried on may appoint, and be held by tlioin for the purposes of 
that body {g) ; and 

(ii) . . . (h). 

(2) It shall be lawful for His Majesty from time to time by Order in 
Council to transfer to the Minister (/) — 

(a) all or any of the 'powers and duties of ike Minister of Pemiom with respect 

to the health of disabled officers and men after they have left the 
service ; {h) 

(b) all or any of the powers and duties of the Secretary of State under the 

enactments relating to lunacy and mental dobcioacy (Z) ; 

(c) any other powers and duties in England and Wales of any Govern- 

ment department which appear to His Majesty to relate to matters 
affecting or incidental to the health of the people. 

(3) It shall he lawful for His Majesty from time to time by Order in 
Council to transfer from the Minister to any other Government department 
any of the powers and duties of the Minister, whether relating to the relief 
of the poor or otherwise, which appear to His Majesty not to relate to 
matters affecting or incidental to the health of tlie people (m). 

And it is hereby declared that it is the intention of this Act that, in the 
event of provision being made by Act of Parliament passed in the present or 
in any future session for the revision of the law relating to the relief of the 
poor and the distribution amongst other authorities of the powers exercise- 
able by boards of guardians, there shall be transferred f!‘om the Minister to 
other government departments such of the powers and duties under the 
enactments relating to the relief of the poor then vested in the Minister (not 
being powers or duties relating or incidental to the health of the people) as 
appear to His Majesty to be such as could be more conveniently exercised 
and performed by such other departments. 

(4) His Majesty may by Order in Council make such incidental, conse- 
quential, and supplemental provisions as may be necessary or expedient for 
the purpose of giving full effect to any transfer of powers or duties by or 
under this section, including provisions for the transfer of any property, 
rights, and liabilities held, enjoyed, or incurred by any ‘Government depart- 
ment in connection with any powers or duties transferred, and may make such 
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8 <fe 9 Geo. 5, 
c, 43. 

8 Edw. 7, c. 67. 


I c'fc 2 Goo. 5, 
c. 55. 
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adaptations in the enactments relating to such powers or duties as may be SectiOB 3. 

necessary to make exerciseable by the Minister and his officers or by such 

other Government department and their officers, as the case may be, the 
powers and duties so transferred (n). 

(5) In connection with the transfer of powers and duties to or from the 
Minister by or under this Act, the provisions set out in the Eirst Schedule 
to this Act shall have effect (n). 

(a) An Order in Oouncil of June 25th, 1919, fixed July 1st, 1919, for the coining into 
operation of this part of this sub-section. Except so far as related to powers and duties 
conferred or imposed upon the L. G, B. by any Act of Parliament passed, or Provisional 
Order confirmed or other instrument made, on or after July 1st, 1919, but during the 
then present session of Parliament, in respect of which powers and duties the appointed 
day was declared to be the day on which such Act, order or instrument came into 
operation. The L. G. B. was constituted by Local Government Board Act, 1871, the 
imrepealed sections of which are set out, ante, p. 4319. By the Ministry of Transport 
Act, 1919, post, p. 5195, and Orders in Council made thereunder, certain powers of the 
Minister of Health in relation to highway and other matters were transferred to the 
Minister of Transport. 

(6) An Order in Council of June 25th, 1919, fixed July 1st, 1919, for the coming into 
operation of this part of this sub-section. The Insurance Commissioners and the Welsh 
Insurance Commissioners were constituted by the National Insurance Act, 1911 (20 Hals- 
bury’s Statutes 465). 

(c) An Order in Council of September 22nd, 1919, fixed October 1st, 1919, for the coming 
into operation of this part of this sub-section. 

(d) This sub-section is repealed by s. 172 and Sched. VII. of the Education Act, 1921 
(7 Halsbury’s Statutes 215, 225). It provided for the transfer to the Minister of the 
powers and duties of the Board of Education with respect to medical inspection and 
treatment of school children. See now Part VH. of the Education Act, 1921 (op. cit. 174). 

(e) An Order in Council of June 25th, 1919, fixed July 1st, 1919, for the coming into 
operation of this part of this sub-section. See the Acts of 1902, 1918 and 1926, ante, 
pp. 1535, 1546, 1552. 

(/) An Order in Council of September 22nd, 1919, fixed October 1st, 1919, for the 
coming into operation of this part of this sub-section. 

(g) An Order in Oouncil dated February 9th, 1920, fixed April 1st, 1920, for the coming 
into operation of this proviso. 

(h) This proviso was repealed by s. 133 and Sched. VII. of the National Health Insurance 
Act, 1924 (20 Halsbury’s Statutes 563, 571). 

(i) An Order in Council dated June 25th, 1919, fixed July 1st, 1919, for the coming into 
operation of this and the three following sub-sections. See the Ministry of Health 
(Factories and Workshops Transfer of Powers) Order, 1921, and the Ministry of Health 
(Transfer of Powers as to Water Undertakings) Order, 1920. 

(k) This paragraph was repealed by the S. L. H. A., 1927 (18 Halsbury’s Statutes 1183), 
no Order in Council having been made under the provision. 

(Z) An Order in Council transferred certain of these powers to the Minister as from 
May 17th, 1920. 

(m) See note (i), supra. An Order in Oouncil dated May 17th, 1920, transferred 
from the Ministry of Health to the Board of Education certain powers and duties in 
relation to public libraries, museums, and gymnasiums. See also the Ministry of 
Health (Registration and Elections, Transfer of Power) Order, 1921, the Ministry of 
Health (Transfer of Powers as to Gas Undertakings) Order, 1920. 

(ii) See note (g), supra. 

4, — (1) It shall be lawful for His Majesty by Order in Council to establish 
consultative councils in England and Wales for giving, in accordance with 
the provisions of the Order, advice and assistance to the Minister in 
connection with such naatters affecting or incidental to the health of the 
people as may be referred to in such Order (a) 

(2) Every such council shall include women as well as men, and shall consist 
of persons having practical experience of the matters referred to the council. 

(a) An Order in Council of June 26th, 1919, fixed July 1st, 1919, for the coming into 
operation of this and the six following sections. Consultative Councils were set up on a 
number of subjects by Order in Council dated August 18th, 1919. See “ Local Govern- 
ment, 1919 ” (published by Butterworth & Co.), p. 396. This Order was amended by 
an Order dated June 26th, 1923 (see “ Local Government, 1923,” p. 320). 

5« The Minister shall, subject to the provisions of this Act, appoint such Provisions 
officers as lie may think fit to constitute a Board of Health in Wales through ^ Wales. 



5192 


Ministey oe Health Act, 1919. 

Section 5. whom he may exercise and perform in Wales in such manner as he may 

think fit any of his powers and duties ; the Board and any officer who is a 

member thereof shall act under the directions, and comply with the 
instructions, of the Minister (a). 

(a) See note (a) to s. 4, ante, p. 5191. The Minister of Health has from time to time 
transferred to the Welsh Board of Health, with offices at Cardilf, a nnmbor of his functions 
so far as exeroiseahle in Wales and Monmouthshire. Details will be found in circulars 
dated 30th September, 1920 {ante, p. 3924) ; 20th April, 1941 {mvte, p. 3425) ; and 26th 
April, 1940 (ante, p. 3427), 

Staff and 6 (a). — (1) The Minister may appoint one parliamentary secretary and such 

remuneration, secretaries, officers, and servants as the Minister may, subject to the consent 
of the Treasury as to number, determine, and in the making of such appoint- 
ments shall give equal consideration to the suitability of persons of both 
sexes. 

(2) There shall be paid out of moneys provided by Parliament to the 
Minister an annual salary not exceeding five thousand pounds, and to the 
secretaries, officers, and servants of the Ministry such salaries or remuneration 
as the Treasury may from fcime to time determine (a). 

(3) The expenses of the Ministry, including payments to members of 
consultative councils and committees thereof, to such amount as may be 
sanctioned by the Treasury, shall be paid out of moneys provided by 
Parliament : 

Provided that no payments shall bo made to members of consultative 
councils and committees thereof other than the repayment of travelling 
expenses and payment of subsistence allowance and reasonable compensation 
for loss of remunerative time. 

(4) There shall be transferred and attached to the Ministry the persons 
employed under the Local Government Board, the Insurance Commissioners 
and the Welsh Insurance Commissioners, and such of the persons employed 
under any other Government department in or about tho execution of the 
powers and duties transfen^ed by or under this Act to tho Minister, as the 
Minister and Government department, with the sanction of the Treasury, 
may determine. 

(5) The Minister may from time to time distribute the business of the 
Ministry amongst the several persons transferred or attached thereto in 
pursuance of this Act in such manner as he may think right, and those 
persons shall perform such duties in relation to that business as may be 
directed by the Minister : 

Provided that such persons shaU be iu no worse position as respects the 
tenure of office, salary or superannuation allowances than they would have 
been if this Act had not been passed (6). 

(a) For the salary of the ParBamentaiy Secretary now see s. 1 of the Ministers of the 
Crown Act, 1937 (30 Halsbury’s Statutes 117). 

(b) See note (a) to s, 4, ante, p. 5X91. 

Seal, style, and 7 (a), — (1) The Minister may sue and be sued by the name of the Minister 

acts of Mimstet. Qf Health, and may for all purposes be described by that name (5). 

(2) The Minister shall have an officidl seal, which shall be officially and 
judicially noticed, and shall be authenticated by the signature of the Minister, 
or of a secretary, or any person authorised by the Minister to act in that 
behalf (c). 

(3) Por the purpose of acquiring and holding land, the Minister for the 
time being shall he a corporation sole by the name of tlxe Minister of Health, 
and all land vested in the Minister shall be held in trust for His Majesty for 
the purposes of the Ministry of Health, 

(4) TJpon and by virtue of the appointment of any person to be Minister, 
the benefit of all deeds, contracts, bonds, securities, or things in action vested 
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in his predecessor at the time of his predecessor ceasing to hold office shall Section 7. 

be transferred to and vested in and enure for the benefit of the person so 

appointed, in the same manner as if he had been contracted with instead 
of his predecessor, and if his name had been inserted in all such deeds, 
contracts, bonds, or securities instead of the name of his predecessor. 

(5) Subsections (2) to (4) of section eleven and section twelve of the New 
Ministries and Secretaries Act, 1916, shall apply to the Minister and the 6& 7 Geo .5, 
Ministry of Health, and to the office of the Minister of Health and in like 
manner as they apply to the Ministers and Ministries mentioned in those 
sections. 

(a) See note (a) to s. 4, ante, p. 5191. 

(b) Tffis sub-section does not have the efiect of enabling an action to be brought against 
the Minister of Health for breach of contract ; but the proper remedy is still against the 
Crown by petition of right {Oilleghan v. Minister of Health, [1932] 1 Oh. 86 ; Digest 
Supp.). 

(c) As to the cases in which the signature of a secretary or assistant secretary may be 
used in place of the seal, see L. G. (Emergency Provisions) Act, 1916, s. 12, ante, p. 5150. 

8(a). — (1) Any Order in Council made under this Act may be revoked or Provisions as to 
varied by a subsequent Order. Co^a!“ 

(2) Before any Order in Council under this Act {other than an Order appoint- 
ing a day for the commencement of this Act or any provision thereof) (b) is made, 
notice of the proposal to make the Order and of the place where copies of a 
draft of the Order can be obtained shall be published in the London Gazette, 
and in such other manner as the Minister thinks best adapted for insuring 
publicity, and a draft of the Order shall be laid before each House of Parliament 
for not less than thirty days on which such House is sitting. 

(3) In the case of a draft of an Order providing for any transfer of powers 
or duties to or from the Minister under subsections (2) and (3) of section 
three of this Act, or for the establishment of any consultative council under 
section four thereof, the Order shall not be made until both Houses by 
resolution have approved the draft, nor, if any modifications are agreed to 
by both Houses, otherwise than as so modified, and in the case of a draft of 
any other Order which is required to be laid as aforesaid, if either House 
before the expiration of such thirty days presents an Address to His Majesty 
against the draft, or any part thereof, no further proceedings shall be taken 
thereon, without prejudice to the making of any new draft Order. 

(a) See noto (a) to s. 4, anie, p. 5191. 

(h) Words in italics repealed by S. L. B. A., 1927 (18 Halsbxuy’s Statutes 1183). 

9 (a). Consequential 

modiflcationsof 

(os) See note (a) to s. 4, ante, p. 5191. Sub-s. (1) deals only with Ireland and is omitted insurance Acts. 
Sub-s. (2) was repealed by s, 133 and Sohed. VII. of the National Health Insurance Act, 

1924 (20 Halsbury’s Statutes 563, 571). 


10. — [Application to Ireland^ 

IJ — (1) This Act maybe cited as the Ministry of Health Act, 1919, and short title, 

shxill come wio operation upon such day or days as may be appoi)%ted by Order 
in Council, and different days may be appointed for different purposes and interpretation. 
provisions of this Act : 

Provided that the latest day for the transfer of powers to the Minister under 
subsection (1) of section three of this Act shall not he later than one year after 
the passing of this Act : 

Provided that the day appointed for the transfer of the powers of the Minister 
of Pensions shall not he earlier than one year or later than three years after the 
termination of the present war. 
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(2) The enactments mentioned, in the Second Schedule to this Act are hereby 
repealed to the extent specified in the third column of that Schedule (6). 

(3) For the purposes of this Act, Monmouthshire shall be deemed to form 
part of Wales (c). 

(4) The expression “Government department” includes the Insurance 
Commissioners, the Welsh Insurance Commissioners, and any other public 
department and any Minister of the Crown acting as the head of a Govern- 
ment department (c). 

(a) Words in italics repealed by S. L. R. A., 1927 (18 Halsbury’s Statutes 1183). 

(b) An Order in Council of February 9fch, 1920, fixed April 1st, 1920, for the coming 
into operation of so much of this sub-section and of tho Second Schedule as repealed 
para, (b) of and the proyiso to sub-s. (2) of s. 16 of the National Insurance Act, 1911. 

(c) An Order in Council of June 2oth, 1919, fixed July IsO, 1919, for the coming into 
operation of this and the next sub-section. 

SCHEDULES. 


FIRST SCHEDULE. 

Transitory Provisions. 

1. In the construction and for the purposes of any Act of Parliament, judgment, 
decree, order, award, deed, contract, regulation, byelaw, or other document passed or 
made before the transfer to or from the Minister from or to any other Government 
department of any powers or duties by or under this Act, but so far only as may be 
necessary for the purpose of snch transfer, the name of the Minister or of tho other 
Government department shall be substituted for tho name of tho other Government 
department or of the Minister, as the case may require. 

2. Where anything has been commenced by or under tho authority of any other 
Government department or the Minister before tho transfer to the Minister or another 
Government department of any powers or duties by or under this Act, and such thing 
is in relation to the powers or duties so transferred, such thing may bo carried on and 
completed by or under the authority of the Minister or the other Government depart- 
ment, as the case may be. 

3. Where at the time of the transfer of any powers or duties by or under this Act 
any legal proceeding is pending to which any Government department or the Minister 
is a party, and such proceeding has reference to the powers and duties transferred by 
or under this Act, the Minister or the other Government department shall be substituted 
in such proceeding for the other Government department or the Minister, as tho case 
may be, and such proceeding shall not abate by reason of tho substitution. 


SECOND SCHEDULE (a). 

Bepujals- 


Session and Chapter. 


Short Xhtle. 


Extent of ItepcaU 


34 d? 35 VicL c. 70. The Local Government 
Board Act, 1871. 

1 <fc 2 Geo. 5, c. 55. The National Imv/rance 
Act, 1911. 


Secticna three, four, five and six. 

Paragraph (6) of and the proviso to 
section (2) of section sixteen, svh- 
sections (1), (2), (3) and (4) of section 
fifty-seven, and section fifty-eight, except 
so far as those sections are applied to the 
Scottish Insurance Commissioners and 
the Irish Insurance Commissioners. 

In paragraph (1) of section eighty -one the 
words “ shall be appointed hy the 
Treasury, and ” 

Subsection (1) of section eighty -two. 

In subsection (1) of section eighty-three, 
the words “ as soon as may be after the 
passing^ of this Act, in accordance with 
regulations made by the Treasury and 
the words from “ of the several bodies of 
Commissioners^^ to the end of the 
subsection. 


(a) This schedule was repealed by S. L. R. A., 1927 (18 Halsbury’s Statutes 1183). 



Ministey of Tr&jstspoet Act, 1919. 


5195 


Section 1. 

MINISTRY OF TRANSPORT ACT, 1919 . 

(9 & 10 Geo. 5, c. 50.) 

An Act to estohlish cl M.i7ii8tTy of TTcn^ort and for jiurposes connected 

Iherewith. [15th August, 1919.] 

1 . For the purpose of improving the means of, and the facilities for, Appoint- 
locomotion and transport, it shall be lawful for His Majesty to appoint Eata of 
a Minister of Transport (hereinafter referred to as the Minister), who shall Transport, 
hold office during His Majesty’s pleasure. 

2« — (1) It shall be the duty of the Minister in the exercise and perform- powers and 
ance of any powers and duties transferred to, or conferred or imposed upon, duties, 
him by or in pursuance of this Act, to take steps to carry out the purposes 
aforesaid, and there shall, as from such date or dates as His Majesty in 
Council may by Order determine, be transferred to the Minister all powers 
and duties of any Government Department in relation to — 

(^a) railways ; 

(h) light railways ; 

Tc) tramways ; 

(d) canals, waterways, and inland navigations ; 

(e) roads, bridges and ferries, and vehicles and traffic thereon ; 

(/) harbours, docks and piers ; 

including any powers and duties of any Government Department in relation 
to any railway, light railway, tramway, canal, inland navigation, harbour, 
dock, pier, or other undertaking concerned with any of the matters aforesaid, 
and any powers of any Government Department with respect to the appoint- 
ment of members or the procedure of any commissioners, conservancy board 
or other body having jurisdiction with respect to any such matters as afore- 
said, and any powers of any Government Department with respect to the 
making, confirming, issuing, granting, or giving (as the case may be) of 
byelaws, regulations, orders, licences, approvals, or consents relating to any 
of the matters hereinbefore mentioned : 

Provided that — 

(i) His Majesty in Council may by Order except from such transfer 

any particular powers or duties, or provide for the exercise or 
performance of any power or duty so excepted by the Minister 
concurrently or in consultation with or at the instance of the 
Government Department concerned, or by the Government 
Department concerned concurrently or in consultation with the 
Minister, or provide for the retransfer to any such Department 
of any powers and duties transferred to the Minister by this 
section ; and 

(ii) Nothing in this section shall transfer to the Minister any powers 

or duties of the Admiralty exerciseable in or in relation to ports 
declared under the Dockyard Port Regulation Act, 1865, to be 2 « 29 Vict. 
dockyard ports, but His Majesty in Council may by Order 
transfer to the Admiralty, instead of to the Minister, any of the 
powers of the Board of Trade with respect to dockyard ports, or 
with respect to the appointment of members of any commissioners, 
conservancy board, or other body having jurisdiction in the whole 
or any part of a dockyard port ; and 

(iii) Nothing in this section shall transfer to the Minister the powers 

of the Board of Trade with respect to the appointment of 
members or the procedure of the Railway and Canal Commission, 
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but His Majesty in Council may by Order transfer those powers 
to a Secretary of State instead of to the Minister (a). 

(2) His Majesty in Council may by Order make such incidental, con- 
sequential and supplemental provisions as may be necessary or expedient for 
the purpose of giving full effect to any transfer of powers or duties by or 
under this section, including provisions for the transfer of any property, 
rights and liabilities held, enjoyed, or incurred by any Government Depart- 
ment in connexion with any powers or duties transfei*red, and may make 
such adaptations in the enactments relating to such powers or duties as may 
be necessary to make exerciseable by the Minister and his officers or by the 
Admiralty and their officers, as the case may be, the powers and duties so 
transferred : Provided always that nothing herein contained shall enable the 
powers so transferred to be increased. 

(2) In connexion with the transfer of powers and duties to the Minister, 
Admiralty, or Secretary of State, by or under this Act, the provisions set 
out in the First Schedule to this Act shall have effect. 

(4) There shall be attached to the Ministry a separate department charged 
with dealing in the ordinary course of departmental business with road con- 
struction, improvement, maintenance, and development. 

(a) With certain exceptions, the powers of the Board of Trade in relation to (a) railways 
(6) light railways; (c) tramways; (d) canals, waterways, inland navigations; (e) roads, 
bridges, ferries, vemoles and traffic thereon; and (/) harbours, docks, and piers 
passed to the Minister of Transport on September 23rd, 1919, by virtue of an Order in 
Council dated September 22nd, 1919. The exceptions were as follows : (1) All powers 
and duties under the Lands Clauses Acts; s. 30 of tho Railway Companies Act, 1867 (14 
Halsbuiy’s Statutes 175) ; as. 3 (14 Haisbuiy’s Statutes 220), 7, 20, 25, and 31 of the 
Railway and Canal Traffic Act, 1888, ante, pp. 4705, 4708, 4711, 4715 ; and ss. 5 and 13 
of the Light Railways Act, 1896 (14 Halsbury’s Statutes 254, 257 ) ; (2) powers and duties 
so far as they relate to navigation under the Preliminary Inquiries A(?t, 1851 (18 Hals- 
bury’s Statutes 76) ; Harbour’s Transfer Act, 1862 {op. cit.^ 119 ) ; sa. 7 to 1 1 of tho General 
Pier and Harbour Act, 1861, Amendment Act, 1^2 (op. cU., 114, 115), and any local, 
special, or private Act ; and (3) powers and duties under s. 8 (20 Halsbury’s Statutes 350) 
(in regard to appointment of commissioners after consultation as therein mentioned) and 
sub-ss. (1) and (2) of s. 27 of the Port of London Act, 1908. 

Further, with certain exceptions, the powers of the Minister of Health in relation to 
the matters above mentioned passed to the Minister of Transport on September 23rd, 
1919, by virtue of an Order in Council dated September 22nd, 1919. The exceptions 
were : (1) the powers and duties of the Minister of Health in regard to the matters 
aforesaid of giving sanction to the borrowing of money by local authorities ; (2) the 
powers and duties of tho Minister of Health under the Housing Acts, 1890 to 1919, ante, 
p, 1809 ; and (3) the powers and duties of the Minister of Health with respect to the 
confirmation of byelaws made by local authorities other than byelaws made under s. 26 
of the Highways and Locomotives (Amendment) Act, 1878 (9 Halsbury’s Statutes 181), 
and byelaws made under s. 6 of the Locomotives Act, 1898. There is, however, a proviso 
in the Order in Council that in the exercise of tho powers so excepted so far as they relate 
to roads, bridges, vehicles, and traffic thereon the Minister of Health shall act in consulta- 
tion with the Minister of Transport. 

By a third Order in Council of the same date the powers and duties of the Road 
Board in relation to the matters aforesaid passed to the Minister of Transport on 
September 23rd, 1919. Under s. 39 (1) of the Eleotrksity (Supply) Act, 1919, post, p. 5265, 
and the Ministry of Transport (Electricity Supply) Order, 1920, the powers and duties of 
the Board of Trade under the Electric Lighting Acts and local Acts relating to the supply 
of electricity passed to the Minister of Transport on January 23rd, 1920. 

3. (a) — (1) With a view to affording time for the consideration and formula 
tion of the policy to he pursued as to the future position of undertakings to 
which this section applies, the following provisions shall, unless Parliament 
otherwise determines, have effect for a period of two years after the passing 
of this Act, or where as respects any particular provision a longer period is 
expressly provided, for such longer period : — 

(a) Where at the passing of this Act possession has been taken of any 
railroad undertaking or part thereof in pursuance of section sixteen 
of the Regulation of the Forces Act, 1871, or otherwise, possession 
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thereof shall be retained without any renewal of the warrant Section 8. 

granted by the Secretary of State in pursuance of that section, 

upon the same terms as to compensation as those heretofore in 
force, and the Minister may exercise over all such undertakings all 
such powers as have hitherto been exercised by the Board of Trade 
under the said Act or with the consent of the owners of the under- 
takings or otherwise, and such other powers as may be conferred 
by this section or agreed to by the railway companies concerned : 

(6) The Minister may, after giving not less than one month’s notice in 
writing, take possession, in the name or on behalf of His Majesty, 
of the whole or any part of any other statutory railway undertaking 
or of any light railway or tramway undertaking (Mother than a 
tramway or a light railway used as a tramway belonging to a local 
authority), or of any canal or inland navigation undertaking, and, 
subject as hereinafter, mentioned, of any harbour, dock or pier 
undertaking, or of any plant belonging to any such undertaking as 
aforesaid or used thereon (exclusive of privately owned railway 
wagons), and of any barges, tugs, and other craft owned or held by 
the undertaking of which possession has been taken : Provided that 
such notice as aforesaid shall not, in the event of the matter being 
referred to an advisory committee as hereinafter provided, be given 
until the committee has reported : 

(c) The directors and other persons concerned with the management, and 
officers and servants of any undertaking of the whole or part 
of which, or of the plant whereof, possession is retained or taken * 
shall obey the directions of the Minister as to the user thereof, and 
any directions of the Minister in relation to the undertaking or 
part or plant thereof of which possession is retained or taken — 

(i) as to the rates, fares, tolls, dues and charges to be charged ; 
subject, however, to the provisions hereinafter contained respect- 
ing references to the advisory committee established for advising 
as to directions on the matters aforesaid ; 

(ii) as to the salaries, wages, and remuneration and conditions 
of employment of persons employed on or in connexion with the 
undertaking ,* 

(iii) as to the working or discontinuance of the working of the 
undertaking or any part thereof including directions as to keep- 
ing open or closing of any stations ; 

(iv) for securing that the permanent way, rolling stock, plant, 
appliances, or equipment, whether fixed or moveable, are satis- 
factory in type and design ; 

(v) as to the carrying out of alterations, improvements, and 
additions which the Minister considers necessary for the public 
safety or for the more effiioient and economic working of the 
undertaking ; 

(vi) for securing co-operation between undertakings and for 
securing the common user of facilities, rolling stock and equip- 
ment whether fixed or moveable ; 

(vii) for affording running powers over their system, or any 
part thereof, to the owners of any other undertaking ; 

(viii) for securing that manufacturing and repairing facilities 
and auxiliary and ancillary services shall be used, and the 
purchase and distribution of stores shall be conducted, in such 
manner as may be most conducive to economy and efficiency, 

Nothing in this section shall be construed as authorising the 
Minister to compel the owners of any such undertaking either to 
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Section 3, incur capital expenditure, or to draw upon their reserve funds, for 

new works or capital improvements to an extent which would 

seriously interfere with their finances, it being the intention that 
the financing of the undertakings from a capital point of view shall 
remain as far as possible with the owners. 

(d) For enabling any directions given by the Minister under the last 

foregoing paragraph as to alterations, and improvements and 
additions to be carried into effect, the Minister may, by order, 
authorise the owners of any undertaking to acquire any land (or 
easements) and to construct any works, and the order may in- 
corporate the Lands Clauses Acts, subject to such modifications as 
may be specified in the order, being modifications of those Acts 
9Bdw. 7,c. 47 made or authorised to be made by the Development and Bead 

Improvement Funds Act, 1909, or any other enactment, and may 
incorporate or apply any of the provisions of any enactment 
relating to the construction, maintenance, or working of railways, 
light railways, tramways, canals, harbours, docks, and piers, and 
any such order shall have effect as if enacted in this Act : Provided 
that nothing herein contained shall be deemed bo empower the 
Minister to authorise the acquisition, otherwise than by agreement, 
of any land belonging to the owners of another undertaking to 
which this section applies, or of a local authority, or of a harbour 
dock or pier undertaking, but the Minister may authorise the 
acquisition of an easement or right of using such land for the 
purposes of any works the construction of which he may authorise 
under this section, 

(e) In the case of any undertaking of which possession is retained or 

taken by the Minister as aforesaid any rates, fares, tolls, dues and 
other charges directed by the Minister shall be deemed to be 
reasonable, and may, notwithstanding any agreement or statutory 
provisions limiting the amount of such charges or increases therein, 
he charged in respect of any undertaking during the period for 
which the Minister retains possession of such undertaking, and for 
a further period of eighteen months after the expiration of the said 
period, or until fresh provision vshall be made by Parliament with 
regard to the amount of any such rates, fares, tolls, dues, and other 
charges, whichever shall first happen : 

(/) Notwithstanding anything contained in this Act, the rights of a 
consignor or consignee of goods or minerals, any tnidor or class of 
traders, or any port or harbour authority or dock company to 
complain to the Railway and Canal Commission under the Railway 
and Canal Traffic Acts 1854 to 1913 in respect of undue preference 
or undue disadvantage or allowances or rebates in relation to the 
provision of station accommodation or terminal services shall not 
be deemed to be affected, and it shall be no answer to any such 
complaint that the railway company in respect of which the 
complaint is made was acting under the directions of the Minister. 

(2) Subject as aforesaid, any agreement made between the owners of any 
undertaking, of the whole or part of which possession has been retained or 
taken under this section, and ^ny other person shall continue in force in like 
manner as if such possession had not been so retained or taken, unless the 
Minister considers that such agreement is contrary to the public interest, 
and in that case he may suspend or modify the operation of such agreement 
during the period of such possession and for a period not exceeding eighteen 
months thereafter, and any party to the agreement who suffers loss or injury 
by reason of such suspension or modification, and any person who, by virtue 
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of any special statutory provision or agreement, is entitled to the benefit of Section S» 

any special rate, fare, toll, due, or other charge, and whose position relatively 

to other persons is prejudiced by any direction of the Minister altering such 
special charge, shall be entitled to receive such compensation as, in default 
of agreement, may be determined by the Railway and Canal Commission, 
regard being had to any change in circumstances. 

(d) The exercise by the Minister of any of his powers under this section 
as respects any tramway or light railway used as a tramway which a local 
authority, or two or more local authorities, have power to purchase under 
any Act of Parliament or order having the effect of an Act of Parliament 
shall not affect such right of the local authority, or authorities, and upon 
the purchase thereof such tramway or light railway shall cease to be in the 
possession of the Minister. 

(4) Nothing in this section shall be deemed to exempt fi’om any local 
rate or assessment any undertaking to which this section applies. 

(5) Por the purposes of this Act, possession so taken or retained as afore- 
said shall confer on the Minister such rights of control and direction as may 
be necessary for the exercise of his powers under this Act, but shall not 
confer on him any rights of ownership. 

(a) The operation of this section appears to be now spent, except suh-s. (J) (c), in rela- 
tion to canals (Canals (Oontiinianco of Charging Powers) Act, J 922 ; P.xpiring Laws Cou- 
tinuanco Act, 1928 j 14, 18 Halsbury’s Statutes 287, 1226). 

4 . (a) — [Saving for statutory harbour , dock and pier authorities.] 

(a) This section was repealed by S. L. E. A., 1927 (18 Halsbiiry’s {Statutes 11B2), being 
of temporary operation only and then spent. 

The Minister shall have the power to require through-runnings on power to grant 
adjoining tramways (a) belonging to different owners, whether local autho- on 

rities or not, and in default of agreement between such owners to settle the tramways, 
terms of such through-running, after hearing the said owners, in such 
manner as he thinks fit. 

(a) Tramway includes a trackless trolley vehicle system. See s. 80 (2), post, p. 6211. 

6, Where in pursuance of any direction given by the Minister under this Power to retain 
Act the owners of any undertaking shall acquire any lands or easement, or 
construct any works, or carry out any alteration or improvement of or 
addition to their undertaking, the owners may, after the expiration of the 

period of possession, continue to hold and use such lands or easement and 
maintain and use such works, alteration, improvement, or addition for the 
purposes of their undertaking, and such land, easement, works, alteration, 
improvement, and addition shall for all purposes be deemed to form part of 
their undertaking. 

7. — (1) The following provisions shall apply with respect to officers or Provisioiis as 
servants of any undertaking of which, or of any part or plant of which 
possession has been retained or taken under this Act (all of which officers 

and servants are in this Act hereinafter referred to as existing officers and 
servants”) : — 

(i) Where the Minister requires the services of any existing officer or 

servant, that ofiicer or servant may be transferred to the 
Minister — 

(a) either permanently with the consent of the officer or 
servant; or 

(h) temporarily with the consent (which shall not unreason- 
ably be withheld) of the officer or servant, and of the owners of 
the undertaking ; 

(ii) No existing officer or servant so transferred, whether temporarily 
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or permanently, shall without his consent be, by reason of such 
transfer or anything done under this Act, in any worse position 
in respect to the conditions of his service (including tenure of 
office, remuneration, gratuities, pension, superannuation, sick fund 
or any benefits or allowances, whether obtaining legally or by 
customary practice), as compared with the conditions of service 
obtaining with respect to him at the passing of this Act, and, if 
any question arises as to whether the provisions of this paragraph 
have been complied with, the question shall be referred to a 
standing arbitrator or board of arbitration appointed by the Lord 
Chancellor for the purposes of this section, and, if the arbitrator 
or board consider that those provisions have not been complied 
with and that the officer or servant has thereby suffered loss or 
injury, they shall award him such sum as they think sufficient to 
compensate him for such loss or injury : 

(iii) Where an existing officer or servant has been transferred either 

temporarily or permanently to the Minister under this section, 
then, so long as the Minister remains in possession of that under- 
taking or any part or plant thei'eof, that ollicor or servant may 
remain a full member of any .pension or superanixuation fund 
established in connexion with the undertaking with all the rights 
to which he would be entitled had he continued in the service of 
the owners of the undertaking, and any contributions payable 
under the rules of the pension or superannuation fund or by 
customary practice by the owners of the undertaking may be paid 
by the Treasury out of moneys provided by ParHarnent, and he 
shall be entitled to receive such reasonable allowances for tem- 
porary disturbance as the Minister with the consent of the 
Treasury may determine (including direct pecuniary loss sus- 
tained in consequence of the transfer) : 

(iv) Every existing officer or servant not tx'ansferrod to the Minister in 

pursuance of this Act shall, notwithstanding the powers conferred 
upon the Minister by this Act, continue to hold his office or 
situation under the owners of the xxndortaking under the same 
tenure and upon the same terms and conditions (including all 
conditions regarding gratuities, pension, superannuation, sick fund, 
or any benefits or allowances), whether obtaining legally or by 
customary practice, as he held it on the date of the passing of this 
Act, and while performing the same duties shall rooeivo not less 
salary, wages, or remuneration than under existing regulations, 
agreements, or established customs of the service he would have 
been entitled to if this Act had not been passed : 

(v) The Minister may direct that the office or situation of any existing 

officer or servant which he deems unnecessary shall bo abolished ; 
Provided that the Minister shall not require the abolition of any 
such office which will, in the opinion of the owners of the under- 
taking, be essential to them in their conduct of the undertaking 
at the end of the period of possession : 

(vi) If by or in consequence of a direction of the Mixiister any existing 

officer or servant is, during the period of possession, required to 
perform duties such as are not analogous or which are an unreason- 
able addition to those which he has, prior to the date of the passing 
of this Act, been required to perform, such officer or servant may 
relinquish his office or service : 

(vii) Every such officer or servant who so relinquishes his office or service 

as aforesaid, and every such officer or servant whose services by or 
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m consequence of any such direction are dispensed with on the Section 7# 

ground that his services are not required, or for any reason not 

being on account of any misconduct or incapacity, or whose salary, 
wages, or remuneration are reduced on the ground that his duties 
have been diminished by or in consequence of any such direction, 
or who otherwise suffers any direct pecuniary loss in consequence 
of this Act (including any loss of prospective superannuation or 
other retiring or death allowances, whether obtaining legally or 
by customary practice), shall be entitled to be paid by the Minister 
compensation for such pecuniary loss, to be determined by the 
Treasury, subject to appeal to such standing arbitrator or board 51 & 62 Vicfc. 
of arbitration as aforesaid, in accordance with the provisions con- 
tained in section one hundred and twenty of the Local Govern- 
ment Act, 1888, relating to compensation to existing olHcers, and 
those provisions shall apply accordingly as if they were herein re- 
enacted with the necessary modifications : 

Provided that, in the case of any officer or servant who was 
appointed to his office as a specially qualified person at an age 
exceeding that at which public service usually begins, or of any 
officer or servant who suffers any loss of prospeccive superannuation 
or other retiring or death allowancos as aforesaid, such addition 
may be made to the amount of compensation authorised under the 
said provisions as may seem just, having regard to the parbicular 
circumstances of such case : Provided further that the expression 
in subsection (1) of section one hundred and twenty of the Local 
Government Act, 1888, **the Acts and Rules relating to Ker 
Majesty^s Civil Service ” shall mean the Acts and Rules relating 
to His Majesty’s Civil Service which were in opox'ation at the date 
of the passing of the Local Government Acb, 1888. 

(2) Any person formerly in the employment of the owners of an under- 
taking of which or of any part or plant of which possession is retained or 
taken under this Act, who on the date of the passing of this Act is, though 
not legally entitled thereto, in receipt of a pension or other superannuation 
allowance, shall continue to receive from the owners of such undertaking the 
same pension or allowance on the same terms and conditions as if this Act 
had not been passed. 

(3) Any person who, at the date of the passing of this Act, was in the 
employment of the owners of an undertaking of which or of any part or 
plant of which possession is retained or taken under this Act and who, during 
the period of such possession, would, though not legally entitled thereto, in 
accordance with customary practice, be granted a pension or superannuation 
allowance by the owners of such undertaking, shall not be in any worse 
position in regard thereto by reason of the passing of this Act. 

(4) This section shall apply to persons who are, or have been, members 
of the staff of the Railway Clearing House, or the Irish Railway Clearing 
House, or any railway conference, in like manner as if they were, or had 
been, officers or servants of an undertaking of which possession had been 
taken and the period of possession thereof had been the same as that of a 
railway undertaking, and to the Railway Clearing System Superannuation 
Fund, as if it was a pension or superannuation fund established in connexion 
with an undertaking of which possession has been taken, and as if payments 
and contributions heretofore made by railway companies thereto were con- 
tributions payable by the owners of the undertaking. 

8 * — (1) Where at the end of the period of possession by the Government Claims agaiMt 
of any undertaking or of any part or plant of an undertaking the value 



6202 


Section 8. 


ister in respect 
of exercise of 
powers. 


Ministby of Tkansport Act, 1919. 

of the undertaking on a revenue-earning basis has been reduced or enhanced 
as compared with the value at the commencement of such period, or where 
during that period the income thereof has been reduced or enhanced, after 
taking into account in either case — 

{a) any capital expenditure by the owners of the undertaking on any 
works brought into use in the interval ; and 

(h) the natural growth of traffic on the undertaking, 
then, if and so far as such reduction or enhancement is due to the exercise 
by the Minister during that period upon the undertaking in question of the 
powers under section three of this Act (including such powers as have been 
hitherto exercised by the Board of Trade as mentioned in paragraph (l)(a) 
of that section) the owners of the undertaking shall, unless such reduction 
or enhancement is otherwise provided for by the compensation mentioned in 
paragraph (1) (a) of that section, he entitled to be recouped, or liable to pay, 
the amount by which that value has been so reduced or enhanced, and if 
any question arises as to such amount or the liability to pay the same, or 
otherwise with respect to the financial relations between the Minister and 
any person affected by the exercise by the Minister of any of his powers 
under the said section, the question shall be determined by the Railway and 
Canal Commission having regard to all the circumstances of the case : 

Provided that — 

(i) no claim in respect of any loss alleged to be due to any direction 

issued by the Minister shall be entertained if the direction was 
issued with the concurrence of the owners of the undertaking ; and 

(ii) if, whilst an undertaking of which or of any part or plant of 

which possession has been taken remains in the possession of the 
Government, the State is authorised by Parliament to acquire the 
undertaking, nothing in this subsection restricting claims for 
enhancement attributable to the exercise by the Minister of such 
powers as aforesaid to cases where the value of the undertaking 
has been enhanced as compared with the value thereof at the 
commencement of the period of possession shall be held to affect, 
one way or the other, any question as to the principle on which 
the price to be paid on such acquisition is to be based. 

(2) Without prejudice to any other form of payment or satisfaction, the 
Treasury, on the recommendation of the Minister, may, as or as part of the 
consideration for exercising any powers of control under the said section,’ 
guarantee the payment of any dividends or interest on any stock or other 
securities issued by the owners of an undertaking up to such amount as may 
be agreed, or the payment of any working expenses of the undertaking, and 
any sums required to fulfil any such guarantee shall be paid out of moneys 
provided by Parliament. 

(3) Wherever the Minister has expended any sum in the capital improve- 
ment of any undertaking, the owners of the undertaking shall be liable to 
pay to the Minister the unexhausted value of such expenditure at the end of 
the before- mentioned period, if and so far as such expenditure is not covered 
by the payments to be made by the owners under the preceding provisions 
of this section, and that value shall, in default of agreement, be determined 
by the Railway and Canal Commission, 

(4) The owners of the undertaking may satisfy any payment due from 
them under this section by creating a charge in favour of the Treasury upon 
the undertaking to such amount and in such form and with such priority as 
may he agreed, or, in case of difference, may be settled by the Railway and 
Canal Commission, who shall have due regard to the rights and interests of 
all parties concerned, but the charge so created shall in no case take priority 
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to any capital raised by loan or debenture stock issued by the owners of the Section 8. 
undertaking, 

(5) Any claim by a railway company against the Government for compen- 
sation in respect of the exercise by the Board of Trade of any powers over 
or in respect of the undertaking in pursuance of section sixteen of the 
Regulation of the Forces Act, 1871, or with the consent of the railway 
company, or otherwise, may be determined by the Railway and Canal 
Commission in like manner as if it were a claim arising under this section, 
and the Minister was the person liable to satisfy the claim. 

(6) The Minister shall indemnify, and keep indemnified, the owners of 
any undertaking of which or of any part of which, or of any plant of which 
possession has been retained or taken, and the owners of any harbour, dock 
or pier undertaking, against all actions, claims, and demands made in respect 
of loss or injury alleged to be caused by the carrying out of any directions 
given by the Minister under section three of this Act, or, as the case may be, 
any requirements contained in any order made by the Minister under section 
four of this Act : 

Provided that, where the loss or injury is due to the breach of any 
contractual obligation, the Minister shall not be liable under this provision 
unless before carrying out the directions the owners of the undertaking have 
given written notice to the Minister of the existence of the obligation. 

9. — (1) It shall be lawful for the Minister to establish, and either by Vomt to 
himself or through any other person to work, transport services by laud or 
water, and to acquire either by agreement or compulsorily such laixd or 
casements, to construct such works, and to do all such other things, as may 
be necessary for the purpose : 

Provided that — 

(i) no new transport service shall be established hyithe Minister until 

an estimate of the capital expenditure roqured to complete it, 
accompanied by details of the scheme for the establishment of the 
service, has been approved by the Treasury ; 

(ii) if in the case of any such service such estimate as aforesaid exceeds 

half a million pounds, or if the establishment of any such service 
involves the acquisition of land or easements compulsorily, or the 
breaking up of any roads, the Minister shall not exercise his 
powers of establishing the service unless authorised to do so by 
Order in Council a draft whereof has been approved by a resolution 
passed by both Houses of Parliament, and the Order may 
incorporate the provisions of the Lands Clauses Acts, subject to 
such modifications as may he specified in the Order, being modifi- 
cations of those Acts made or authorised to be made by the 
Development and Road Improvements Funds Act, 1909, or any 
other enactment, and the Order may also incorporate or apply 
any enactments relating to the construction and maintenance of 
the’^works in question } 

(iii) where it appears to the Minister that the establishment of any such 

service could properly be undertaken by the owners of any existing 
undertaking, the Minister shall not himself establish the service 
without first giving to such owners an opportunity of establishing 
the service, and, where such an opportunity is given to the owners 
of an undertaking of which possession has been retained or taken 
under section three of this Act, and those owners prefer that the 
establishment of the service should be undertaken by themselves 
rather than by the Minister, they may require the Minister to give 
them directions under that section to that effect, but shall not be 
deemed to have thereby concurred in those directions } and 
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(iv) the Minister shall not, after two years from the passing of this Act 
unless Parliament otherwise determines, commence the construction 
of any new works, or provide equipment for any transport service 
not established before that date. 

(2) The Minister or other person working a service established under this 
section may charge such rates, fares, tolls, and charges in connexion therewith 
as may be prescribed by the Minister, subject to reference to the Advisory 
Committee on Rates hereinafter established, and the expenses of working 
such services shall be paid out of the revenues derived therefrom, and the 
Minister shall keep or cause to be kept such accounts of the receipts from 
and expenditure on the services and in such form, and those accounts shall 
be audited in such manner as the Treasury may prescribe. 

10. Any transport service on roads established by the Ministry shall be 
subject to the provisions relating to extraordinary tralHc contained in the 
Highways and Locomotives (Amendment) Act, 1878(a), or in Scotland the 
Roads and Bridges (Scotland) Act, 1878, or in Ireland the Public Roads 
(Ireland) Act, 1911 (as amended by any subsequent enactment). 

(a) These provisions have been i-epealcd and replaced with variations by h. 54, Eoad 
Traffic Act, 1930, Vol. V. and 23 Halsbury’s Statutes 649. 

11. An appeal shall lie to the Minister in respect of any restriction upon 
any traffic passing over or seeking to cross any bridge or culvert, and the 
Minister shall have power, notwithstanding any provision in any other 
statute, to make such order as he may think lib concerning the strengthening, 
standard of maintenance, and maintenance of any bridges or culvert, the 
traffic us ng it or seeking to use it, and apporbionnient of atxy expenditure 
involved, but no order made by the Minister under this section, shall enlarge 
the pecuniary liability of any railway or canal company or impose any new 
liability upon any such company (a). 

(a) In addition to tha protection given to^ railway and canal companies by this 
section, see the protection given to local authorities by s. 24, p. 5209. 

12 (a). \Vromion$ as to new routes for omnibuses,} 

(a) This section is now spent, and was repealed by 8. L. it. A., 1927 (IS Halsbury’s 
Statutes 1183). For the right of appeal from a refusal to grant a licouco for an onuxibus, 
or against conditions imposed on such a grant for which inter alia tliin section provided, soo 
now s. 14 (3) of the Roads Act, 1920, Vol. V. and 10 Halsbury’s Statutes 08, so far as that 
section still applies, but see (as regards most such vehicles), Fart IV, of the Itoad Traffic 
Act, 1930 ; 23 Halsbury’s Statutes 654. Soo also the notes on ss. 4 and 5 of the Town 
Police Clauses Act, 1889, ante, p, 4785. 

Powers as to 13. — (1) It shall be lawful for the Minister to purchase privately-owned 

railway wagons, railway wagons required for use on any railway on such terms and conditions 
as may be authorised by or under an Order in Council, a draft whereof has 
been approved by a Resolution passed by both Houses of I’arliament, and to 
work or lease any such wagons when so purchased, or to apportion them 
among the several railway undertakings in such manner, on such terms, and 
subject to such conditions as may be provided by or under the Order : 

Provided that the Minister shall not be entitled to purchase in England 
and Wales, or Scotland, or Ireland, respectively, wagons used for the con- 
veyance of any particular class of traffic unless bo purchases all privately- 
owned wagons so used which belong to or are used by persons carrying on 
business therein, and which comply with the regulations with respect to such 
wagons in force at the date of such purchase. 

(2) Where, in the case of any wagon which has been in use on or before 
the fifteenth day of May, nineteen hundred and nineteen, the wagon has 
since that date been the subject of a purchase agreement, the price paid on 
such purchase shall not be evidence of the value of the wagon in determining 
the price to be paid by the Minister. 


6 & 7 Oeo. 6, 
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(3) Where the Minister has, in pursuance of his powers under this section, Section 18. 

purchased any wagon, any contract then in force for the repair of the wagon 

shall upon the purchase be determined, unless otherwise agreed with the 
Minister. 

(4) Where the Minister exercises his powers of purchasing wagons under 
this section, or of prohibiting or restricting the use of privately-owned wagons, 
or of limiting the number of wagons to be so used, the following provisions 
shall have effect : — 

(a) The reasonable facilities which every railway company is required to 

afford under section two of the Eailway and Canal Traffic Act, 17 <& 18 Vlcu 
1854, as amended or explained by any other Act, shall, where the 
railway wagons of traders of any class have been purchased, include 
the provision of suitable railway wagons for the use of traders of 
that class, and it shall be the duty of the Minister so to exercise 
his powers of working or disposing of the wagons purchased by 
him as to enable the railway companies to fulfil their obligations 
under this provision as fully as may be practicable : 

(J>) Where the provision of wagons is not included in tlie authorised 
maximum rates of conveyance, a railway company may charge for 
the use of such wagons such sums as may bo directed by the 
Minister under section three of this Act, and, if and so far as no 
such directions are in force, any sums not exceeding those pro- 
scribed for the use of such wagons by a.ny Railway Rates and 
Charges Order applicable thereto : 

(c) Notwithstanding the provisions of any other Act or any decision 
thereunder, in determining what sum may be charged under the 
provisions of any Railway Rates and Charges Order for the 
detention of wagons at the premises of any trader, regard shall be 
had to the requirements and reasonable usages of the trade 
carried on at those premises in connexion with whi<‘/h such wagons 
are used. 

(5) Notwithstanding any statutory or other provision to the contrary, it 
shall be lawful for the Minister to make regulations prohibiting or restrict- 
ing the use on railways of privately-owned wagons or limiting the number 
of wagons to be so used and prescribing the type and capacity thereof : 

Ih’ovided that nothing in this Act shall authorise the prohibition of the 
use on railways of such wagons as comply with regulations for the, time being 
in force made in pursuance of the Railways Clauses Consolidation Act, 1845, $ & 9 vicu. 
the Railways Clauses Consolidation (Scotland) Act, 1845, or any other 
enactment in force at the date of the passing of this Act, and as are in use, 
under repair, or in course of construction at that date. 

14. — (1) Any capital sum payable under this Act for reduction in thepoworto 
value of an undertaking, or for the purchase of privately-owned railway 
wagons, or any interest therein, may be discharged in whole or in part, if biUties by issue 
the Treasury so direct, by the issue of securities, and the amount of such 
securities equivalent to such capital sum shall, in default of agreement, be 
determined by the Railway and Canal Commission. 

.For that purpose the Treasury may create and issue securities which shall 
bear interest at such rate and shall be subject to such conditions and regula- 
tions as to repayment, redemption, or otherwise as the Treasury may direct 
or prescribe, and the regulations may apply with the necessary modifications 
any of the enactments relating to the local loans stock ; the interest on any 
such securities as aforesaid shall — 

(a) in the case of securities issued for the purchase of railway wagons, be 
charged on the revenues derived from the wagons so acquired after 
payment thereout of working expenses, and, if and so far as such 
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revenues are insufficient, on the Consolidated Fund of the United 
Kingdom or the growing produce thereof ; and 

(h) in the case of other securities, be charged on the Consolidated Fund 
of the United Kingdom or the growing produce thereof. 

(2) Where the whole or any part of the purchase money for the interest 
in railway wagons belonging to a wagon finance company is discharged by 
the issue to the company of such securities as aforesaid, and the company in 
consequence of the exercise by the Minister of his powers under this Act of 
purchasing railway wagons is wound up voluntarily, the lic^uidator may 
present to the court having jurisdiction to wind up the company a scheme 
for the discharge in whole or in part of the liabilities of the company to the 
holders of debentures or debenture stock of the company by means of the 
transfer to them of an amount of the securities so issued to the company, 
and, if the court sanctions the scheme, those liabilities may he discharged 
accordingly. 

For the purpose of this subsection, wagon finance company ’’ means a 
company whose principal business is the advance of money to colliery com- 
panies and other persons for the purpose of the accijuisition by them of 
railway wagons. 

15, An order made by the Minister authorising the owners of any railway 
undertaking to acquire any land (including easements), and to construct any 
works, or an Order in Council authorising the Minister to acquire land 
compulsorily for the purpose of a railway, shall incorp(.)rato sections seventy- 
seven to eighty -five of the Kail ways Clauses Consoli(ia.tion Act, 1845, or, in 
Scotland, sections seventy to seventy-eight of the Hail ways Clauses Con- 
solidation (Scotland) Act, 1845 (which relate to the working of mines), 
subject to any statutory modifications thereof then in force. 

16 (a ), — [Amendment of Special Acts {Extension of Time) Act^ 1915.] 

(a) This section is now spent and was repealed by 8. L. H. A., 1927 (18 Halsbury’s 
Statutes 1183). 

17,— (1) The Minister may, subject to the approval of the Treasury, make 
advances out of the moneys provided by Parliament to any authority, com- 
pany or person, either by way of grant or by way of loan, or partly in one 
way and partly in another, and upon such terms and conditions as he thinks 
fit for any of the following purposes : — 

(а) The construction, improvement, or maintenance of railways, light 

railways, or tramways : 

(б) The construction, improvement or maintenance of roads, bridges, or 

ferries ; 

(c) The construction, improvement or maintenance of harbours, docks or 

piers : 

(d) The construction, improvement or maintenance of canals or inland 

navigations : 

{e) The promotion and improvement of transport sc^rvices by land or 
water : 

And the power of the Treasury on the recommendation of the Development 
Commissioners to make advances for any of the purposes aforesaids hall 
cease and determine, except as respects advances for the construction im- 
provement, or maintenance of harbours in connexion with the improvem ent 
and development of fisheries, in which case the Development Commissioners 
shall consult with the Minister before reporting on any application referred 
to them : 

Provided that the Minister shall not make an advance exceeding one 
million pounds at any one time for the purpose of any work, unless specially 
authorised to do so by a Resolution of the House of Commons. 
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(2) For the purpose of advances for the construction, improvement, or Section 17. 

maintenance of roads, the Minister may, after consultation with the Hoads 

Committee hereinafter referred to and the local authorities affected, classify 
roads in such manner as he thinks fit (a), and may, by agreement with the 
local authority (6), defray half the salary and establishment charges of the 
engineer or surveyor to a local authority responsible for the maintenance 
of such roads, subject to the condition that the appointment, retention, and 
dismissal of such engineer or surveyor, and the amount of such establishment 
charges, shall be subject to the approval of the Minister (c). 

(а) It is upon the classification of roads under this provision that tho transfer of roads 
in urban districts under s. 31 of the L. G. A., 1929, Vol. V., post, to county councils 
depends. 

(б) As to such agreements, see Circulars of 1922 and 1929, antey pp, 3433 and 3434. 

(c) Nothing in fart IV. of the L, G. A., 1933, ante, p. 860, alfeots the terms of any 
agreement made under this subsection with respect to the appointment, retention or 
dismissal of any engineer or surveyor of the local authority responsible for tho main- 
tenance of the roads (L. G, A., 1933, s. 124 (3), a?ite., p. 914). 

18 (a), — [Accounts, statistics and returnsJ] 

ia) This section is now spent and was repealed by S. L. R. A., 1927 (18 Halsbury’s 
Statutes 1183). 

19 . The provisions of the Hail way and Canal Traffic Act, 1888, as amended Provisions as to 
by any subsequent enactment, relating to the procoduro for the determination 

of questions by the Commission under that Act, including the provisions Oommiaftion. 
relating to appeals, shall apply to the determination of questions referred to 
the Commission under this Act, as if they were herein re-onacted and in ' ’ 
terms made applicable to this Act : 

Provided that — 

(a) the Commission may, in any case in which they think it expedient 

to do so, call in the aid of one or more assessors, specially quali- 
fied, and hear the case wholly or partially with the assistance of 
such assessors ; 

(b) the Commission may hold a local inquiry for the purposes of this 

section by any one of their members, or by any officer of the 
Commission or other person whom they may direct to hold the 
same, and the said provisions of the Hail way and Canal Traffic 
Act, 1888, except the provisions relating to appeals, shall, so far 
as applicable, apply to such inquiries, and any officer or person 
directed to hold an inquiry shall have power to administer oaths 
and shall report the result of the inquiry to the Commission : 

(c) the discretion of the Commission with respect to costs shall not be 

limited in ’the manner provided by section two of the Railway 
and Canal Traffic Act, 1894. 

20 . — (1) The Minister may hold such inquiries as he considers necessary Tower to hold 
or desirable for the purposes of this Act, and the Minister, and, if authorised 

by the Minister, the person appointed to hold any such inquiry, may by 
order require any person, subject to the payment or tender of the reasonable 
expenses of his attendance, to attend as a witness and give evidence or to 
produce any documents in his possession or power which relate to any matter 
in question at the inquiry, and are such as would be subject to production 
in a court of law, and, if any person fails without reasonable excuse to 
comply with any of the provisions of any such order, he shall be liable, on 
summary conviction, to a fine not exceeding five pounds, and the person 
holding the inquiry shall have power to take evidence on oath and for that 
purpose to administer oaths. 

(2) Notices of inquiries may be given and published in accordance with 
such general or special directions as the Minister may give. 

P.H. — YOh, IV. 4 B 
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(3) The powers of the Minister under this section shall be in addition to 
and not in derogation of any powers of holding inquiries transferred to him 
from any other Government Department under this Act. 

This section is applied by a number of later statutes ; see, c.g,, the Road Traffic Act, 
1930, s. 114, Vol. V. and 23 Halsbury’s Statutes 684 ; the London Passenger Transport Act, 

1933, s. 102, Vol. V. and 26 Halsbury’s Statutes 844 ; the Road and Rail Traffic Act, 1933, 
s. 47, Vol. V, and 26 Halsbury’s Statutes 91 1 ; and the London Passenger Transport Act, 

1934, s. 114 (1) (27 Halsbury’s Statutes 642). As to local inquiries generally, see notes to 
L. G. A., 1933, s. 290, ante, p. 1170. 

21. — (1) For the purpose of giving advice and assistance to the Minister 
with respect to and for safeguarding any interests affected by any directions 
as to rates, fares, tolls, dues, and other charges or special services, a com- 
mittee shall he appointed consisting of five persons, one being a person of 
experience in the law (who shall be chairman) nominated by the Lord Chan- 
cellor, two being representatives of the trading and agricultural interests 
nominated by the Board of Trade, after consultation with tho Associated 
Ohambei's of Commerce, the Central Chamber of Agriculture, and other 
interests concerned, one being a representative of transportation interests 
nominated by the Minister, one being a representative of labour interests 
nominated by the Minister of Labour, after consultation, with the Parlia- 
mentary Committee of the Trades Union Congress and other interests con- 
cerned, together with, if deemed advisable, one additional member who may 
at the discretion of the Minister be nominated from time to time by him. 

(2) Before directing any revision of any rates, fares, tolls, duos, or other 
charges, or of any special services, the Minister shall refer tho matter 
to the committee for their advice, and they shall report thc^reon to him, 
and, where such revision is for tho purpose of an increase in the not revenue 
of any undertakings which the Minister determines to be necessary, the 
committee shall also advise as to tho best methods of obtaining such increase 
from the different classes of traffic, having due regard to existing contracts 
and the fairness and adequacy of tho methods proposcil to be adopted. 
Before prescribing the limits of rates, tolls, or charges in coxuxexiou with 
a new transport service established under section nine of this Act, the 
Minister shall refer the matter to the Committee for their advice. 

(3) The committee, before reporting or advising on any matters referred 
to them under this section, shall, unless in their discretion they consider 
it unnecessary or undesirable to do so, give such public notice as they think 
best adapted for informing persons affected of the date when and the place 
where they will inquire into the matter, and any persons affected may make 
representations to the committee, and, unless in their discretion the com- 
mittee consider it unnecessary, shall be heard at suph inquiry, and, if the 
committee in their discretion think fit, the whole or any part of the proceed- 
ings at such inquiry may be open to the public : 

Provided that, for the purpose of this provision, the council of any city, 
borough, burgh, county, or district shall be deemed to be persons affected in 
any case where such council or any persons represented by them may be 
affected by any such proposed revision as aforesaid. 

(4) The committee shall hear such witnesses and call for such documents 
and accounts as they think fit, and shall have power to take evidence on 
oath, and for that purpose any member of the committee may administer oaths. 

(5) There shall be paid out of moneys provided by Parliament to all or 
any of the members of the committee such salaries or other remuneration as 
the Minister, with the consent of the Treasury, may determine. 

(6) For the purposes of this section, ** special services means the services 
mentioned in section five of the schedule to the orders relating to railway 
rates and charges, and in the corresponding sections of the schedules to the 
orders relating to canal tolls, rates and charges, confirmed by various Acts 
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passed in the years eighteen hundred and ninety-one to eighteen hundred Section 21 
and ninety-four. 

22* \Roads advisory committee.] 

Repealed by the Road and Rail Traffic Act, 1933, s. 48, Sched. III., Vol. V. and 26 
Halsbury’s Statutes 912, 915. 

23. — (1) I’or the purpose of giving advice and assiKstance to the Minister Advisory 
in connexion with the exercise and performance of his powers and duties, 

the Minister shall set up a panel of experts, and of impartial persons of wide 
commercial and trading experience, appointed from nominees, after consulta- 
tion with the various undertakings and interests concerned, of the various 
classes of undertakings affected by this Act, and of labour, trading interests, 
local authorities, and such other interests as he may deem desirable. 

(2) Before exercising any of the powers under subsection (1) (lx) of 
section three of this Act, to the exercise of which the owners of the under- 
taking concerned object, or establishing new transport services by land or 
water the Minister shall refer the matter to a committee selected by him 
from the said panel. 

( 3) The advisory panel or any committee to whom any matter is referred 
under this section shall, before reporting or advising, if they see fit, give 
public notice and permit any person affected or likely to be attected to place 
his views before them either orally or in writing. 

(4) Any member of the advisory panel, or any committee thereof, or of 
any other committee established under this Act, for giving advice and 
assistance to the Minister, shall be considered to be acting entirely in a 
confidential capacity. 

24. Nothing in this Act shall be construed as giving power to the Minister consent of local 
to impose any conditions upon a local authority which shall entail expendi- authority, 
ture without consent of such local authority, or of the Minister of Health, 

or in Scotland the Secretary for Scotland, or in Ireland the Local Govern- 
ment Board for Ireland. 

25. — (1) The Minister may appoint such secretaries, officers, and servants staff and re^ 
of the Ministry as the Minister may, subject to the consent of the Treasury »auneration. 
as to number, determine ; 

Provided that there shall not be more than one paid parliamentary secreta/ry 
of the Ministry. 

(2) There shall be paid out of moneys provided by Parliament ... to the 
. . . secretaries [other than the Parliamentary Secretary], officers, and servants 
of the Ministry such salaries or remuneration as the Treasury may from time 
to time determine. 

(3) The expenses of the Ministry, to such amount as may be sanctioned 
by the Treasury, shall be paid out of moneys provided by Parliament. 

(4) There shall be transferred and attached to the Ministry such of the 
persons employed under any other Government Department in or about the 
execution of the powers and duties transferred by or under this Act to 
the Minister, as the Minister and the other Government Department, with 
the sanction of the Treasury, may determine. 

(6) The Minister may from time to time distribute the business of the 
Ministry amongst the several persons transferred or attached thereto in 
pursuance of the foregoing provisions of this section in such manner as he 
may think right, and those officers shall perform such duties in relation 
to that business as may be directed by the Minister : 

Provided that such persons shall be in no worse position as respects the 
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Section 25. tenure of office, salary or superannuation allowances than they would have 

been if this Act had not been passed. 

The variations noted in this section were made by the Miuistcrs of tlio Crown Act, 1937, 
Scheds. III., IV. ; 30 Halsbury’s Statutes 122, 123. 


Seal, style and 26. — (1) The Minister may sue and be sued in respect of matters, whether 

acts of Minister, relating to contract tort or otherwise arising in connexion with his office, by 
the name of the Minister of Transport, and may for all purposes bo described 
by that name and shall be responsible for the acts and defaults of the officers 
and servants and agents of the Ministry in like manner and to the like 
extent as if they were his servants, and costs 7nay he awarded to or against the 
Minister (a). 

(2) The Minister shall have an official seal, which shall bo officially and 
judicially noticed, and shall be authenticated by the sigaaturo of the 
Minister, or of a secretary, or any person authorised by the Minister to 
act in that behalf. 

(3) For the purpose of acquiring and holding land, tho Minister for the 
time being shall be a corporation solo by name of the Minister of Transport, 
and all land vested in the Minister shall bo held in trust for His Majesty 
for the purposes of the Ministry of Transport. 

(4) Upon and by virtue of the appointment of any person to bo Minister, 
the benefit of all deeds, contracts, bonds, securities or things in action 
vested in his predecessor at the time of his prodocossor ceasing to hold 
offi.ee, shall be transferred to and vested in and enure for tho benefit of the 
person so appointed, in the same manner as if ho liad boon contracted with 
instead of his predecessor, and if bis name hiul boon insoricvl in all such 
deeds, contracts, bonds or secuidties instead of tho name of his prodocosaor. 

(5) Subsections (2) to (4) of section eleven, and»aubHoct;ions (2) and (3) of 
section twelve of the New Ministries and Socrotarios Act, IDIG, shall apply 
to the Minister and the Ministry of Transport and to tho office of Minister 
of Transport in like manner as they apply to the Ministers and Ministries 
mentioned in those sections. 


6 & 7 Geo. 6, 
c. 68. 


(a) The words in italics were repealed by tho Administration of Justioe (MiHcollanoous 
Provisions) Act, 1933, s. 10 (3) (26 Halsbury’s Statutes 92). As to costs in Crown pro- 
ceedings, see ibid., s. 7 (26 Halsbury’s Statutes 91). 


27. [Ability of Minister and secretaries to sit in Farlmmmt^\ 

Repealed by the Ministers of the Crown Act, 1937, Sched. IV. (30 Hakbiiry’s Statutes 
123). 

Provieions as to 28.— (1) Before any Order in Council under this Act is made, notice of 

the proposal to make the Order and of the place where copies of a draft of 
the Order can be obtained shall be published in tho London, Edinburgh, 
and Dublin Gazette, as the case may require, and in such other manner as 
the Minister thinks best adapted for ensuring publicity. 

(2) An Order in Council under this Act may be altered or revoked by a 
subsequent order. 


Provisionasto 29. — (1) The Minister may make rules in relation to imatters preliminary 

orltoln^ bo the making of Orders and Orders in Council under this Act which 

OounciJ re- authorise the acquisition of land or easements, or the breaking up of road 

ac^ufsSSo^nof construction of works, including the publication of notices and 

of and the deposit of plans and sections and books of reference 

to those plans, and the manner in which and tho time within which repre- 
sentations or objections are to be made, and to tlie holding of local 
enquiries. 

Any rules so made shall be laid before Parliament as soon as they are 
made and shall have the same effect as if enacted in this Act ; Provided 
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that, if an Address is presented to His Majesty by either House of Section 29. 
Parliament within twenty-one days on which that House has sat next after — 
any such rules are so laid praying that any such rule may be annulled, His 
Majesty may annul the rule, and it shall thenceforth be void, but without 
prejudice to the validity of anything done thereunder. 

(2) The rules of procedure set out in the Second Schedule to this Act 
shall apply to the making of any Order under paragraph (d) of subsection (1) 
of section three of this Act and of any draft of an Order in Council to be 
submitted to Parliament under section nine of this Act. 

(3) (a) The Minister on publication of notice of a proposal to make an order 
under paragraph (d) of subsection (1) of section three of this Act, shall, 
excerpt as hereinafter provided^ send to the Chairman of Committees of the 
House of Lords and the Chairman of Ways and Means in the House of 
Commons a copy of the draft Order, and if within fourteen days of the 
receipt of the copy, if Parliament is then sitting, or within one month 
thereof if Parliament is not then sitting, either such Chairman reports to 
the Minister that he is of opinion that the proposals of the draft Order are 
of such a character or magnitude that they ought not to be proceeded with 
without the authority of Parliament, the Minister shall not make the Order 
unless or until the draft Order has been approved by a Resolution passed by 
both Houses of Parliament, and, if the Resolution of either House directs 
that the proposals shall be dealt with by Private Bill and not by such Order 
as aforesaid, notices published and served and deposits made for the purpose 
of the proposed Order shall, subject to standing order, be held to have be(ui 
published, served and made for a Private Bill applying for similar powers : 

Provided that ths subsection shall not apply to any Order with respect to which 
the Minister certifies that the acquisition of the lard or easermnts authorised to 
be acquired thereunder and the works authorised to be constructed thereunder do 
not involve an estimated expenditure exceeding one million pounds^ nor to any 
Order of any class which may be exempted from the provisions of this subsection 
by rules made by the said chairmen. 

{a) Words in italics in this subsection repealed by S. L. R. A., 1927 (18 Halsbury’s 
Statutes 1183). 

30. — (1) This Act may be cited as the Ministry of Transport Acfc, 1919, Short title and 
(2) In this Act, unless the context otherwise requires — interpretation. 

The expression “ Government Department ” includes any Government 
Department and any Minister of the Crown acting as the head of 
a Government Department, and for the purposes of this Act the 
Road Board and the Lord Lieutenant and the Privy Council of 
Ireland, the Commissioners of Public Works in Ireland, and the 
Congested Districts Board for Ireland and the Commissioners of 
the Caledonian Canal and the Commissioners of the Conservancy 
of the River Mersey shall be deemed to be Government Depart- 
ments ; 

The expression “ tramway includes a trackless trolley vehicle system ; 

The expression “ easement ” includes any right in or over land ; 

The expression “ undertaking ” includes any services carried on as 
ancillary to the principal business of the undertaking ; 

The expression “ transport services by water/' shall nob include any 
transport service by sea other than such as is, or could under their 
existing statutory powers, or any extension thereof which may here- 
after be authorised by Parliament, be established by the owners of 
any undertaking of which the Minister is for the time being in 
possession under this Act. 
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Where an undertaking is leased to or worked by a company or person 
other than the owners, the expression “ the owners of an undertaking shall 
include that company or person, except where such an interpretation is in- 
consistent with the terms of the lease or working agreement, and except for 
the purposes of the provisions of this Act relating to payments to be made 
to or by the owners of an undertaking in respect of any reduction or 
enhancement of the value of the undertaking. 


SCHEDULES. 


PIBST SCHEDULE. 

Teansitoby Pbovisions. 

1. In the construction and for the purposes of any Act ot Parliament, any judgment, 
decree, order, award, deed, contract, regulation, byelaw, or other document passed or 
made before the transfer to the Minister or Admiralty or Sooretary of State from any 
other Government Department of any powers or duties by or under this Act, but so far 
only as may be necessary for the purpose of such transfer, the uauie of the Minister or 
Admiralty or Secretary of State shall be substituted for the name of the other Govern- 
ment Department. 

2. Where anything has been commenced by or under the authority of any other 
Government Department before the transfer to tlie Minister or Admiralty or Secretary 
of State of any powers or duties by or under this Act, and such thing is in relation to 
the powers or duties so transferred, such thing may be carried on and completed by or 
under the authority of the Minister or Admiralty or Secretary of State. 

3. Where at the time of the transfer of any powers or duties by or under this Act 
any legal proceeding is pending to which any Government Department is a party, and 
such proceeding has reference to tlie powers and duties transferred by or under this 
Act, the Minister or Admiralty or Secretary of State shall bo substituti'd in such pro- 
ceeding for the other Government Department, and such proceeding shall not abate by 
reason of the substitution. 


SECOND SCHEDULE. 

1. — (1) Before any Order under section 3 (1) {d) of this Act is made, or any draft 
Order in Council under section 9 of this Act is submitted to Parliament, notice shall 
be published in such manner as the Minister may think best adapted for informing 
persons affected of the proposal to make the Order or Order in Council, and of tlie 
place or places where copies of the draft Order or Order in Council may bo obtained, 
and of the place or places where plans of any lands (iuoluding cusomonts) proposed to 
be compulsorily acquired, and plans and sections of any works proposed to be con- 
structed and books of reference to those plans may be inspoctod and of tlio time (which 
shall not be less than twenty-one days) within which any objection made wi th respect 
to the draft by or on behalf of persons affected must be sent to the Minister. 

(2) Every objection must bq in writing, and state — 

(a) the specific grounds of objection ; and 

(b; the omissions, additions, or modifications asked for. 

(3) The Minister shall consider any objection made by or on behalf of any person, 
being in the case of a draft Order a person affected, and in the case of a draft Order in 
Council a person whose property will be injuriously affected by reason of the acquisi- 
tion of the land or the construction of the proposed works, if the objection is sent to 
the Minister within the required time, and may, if thought fit, amend the draft, and 
shall then cause the amended draft to be dealt with in like manner as an original draft. 

(4) Where the Minister does not amend or withdraw a draft to which any objection 
has been made, then (unless the objection cither is withdrawn or appears to him to be 
frivolous) he shall before making the Order or submitting the draft Order in Council to 
Parliament direct an inquiry to be held in the manner hereinafter provided, and may, 
after considering the report of the person who held the inquiry, make the Order or 
submit the draft Order in Council to Parliament either without modification or subject 
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to such modification as he may think fit, or may refuse to make the Order or submit Sch6d» II. 
the draft Order in Council to Parliament. — — 

2. — (1) The Minister may appoint a competent and impartial person to hold an 
inquiry with regard to any draft and to report to him thereon. 

(2) The inquiry shall be held in public, and any person who being entitled to do so 
has duly made an objection, may appear at the inquiry either in person or by counsel, 
solicitor, or agent. 

(3) The witnesses on the inquiry may, if the person holding it thinks fit, be 
examined on oath. 

(4) Subject as aforesaid, the inquiry and all proceedings preliminary and incidental 
thereto shall bo conducted in accordance with rules made by the Minister. 

(5) The fee to be paid to the person holding the inquiry shall be such as the 
Minister may direct. 


ACQUISITION OF LAND (ASSESSMENT OF COM- 
PENSATION) ACT, 1919. 

(9 <fe 10 Geo. 5, o. 57.) 

An Act to amend the lam as to the Assessment of Compensation in respect of 

Land acquired compulsorily for puhlic purposes and the costs in p7'oceedin<js 

thereon. [19fch August 1919.] 

This Act does not give any new power to acquire land, its function being only to provide 
machinery for the ascertainment of the purchase price or compensation, and to proscribe 
rules for the assessment of compensation so as to enable the bodies concerned to obtain 
land on reasonable terms. In cases where it applies there will no longer be two arbitrators 
and an umpire or a jury or, in oases of small claims, a reference to justices. In lieu of 
these superseded methods there will be either (1) a reference by consent to an agreed 
arbitrator or (2) a reference by consent to the Commissioners of Inland Bevenue, or 
(3) failing a consent to either of the former methods, a reference to an official arbitrator, 

1« — (1) Where by or under any statute (whether passed before or after Tribunal for 
the passing of this Act (a)) land (b) is authorised to be acquired compulsorily (o) SStfon Inrc. 
by any Government Department or any local or public authority (d), any comptSsorSy 
question of disputed compensation, and, where any part of the land to be ac^md for 
acquired is subject to a lease which comprises land not acquired, P^wiopmposes. 
question as to the apportionment of the rent payable under the lease, shall 
be referred to and determined by the arbitration of such one of a panel of 
official arbitrators to be appointed under this section as may be selected in 
accordance with rules made by the Reference Committee under this section (c), 

(2) Such number of persons, being persons with special knowledge in the 
valuation of land, as may be appointed for England and Wales, Scotland 
and Ireland by the Reference Committee, shall form a panel of persons to 
act as official arbitrators for the purposes of this Act in England and 
Wales, Scotland and Ireland respectively: Provided that of the members 
of the said panel for England and Wales one at least shall be a person 
having special knowledge of the valuation of land in Wales and acquainted 
with the Welsh language. 

(3) A person appointed to be a member of the panel of official arbitrators 
shall hold office for such term certain as may be determined by the Treasury 
before Ms appointment, and whilst holding office shall not himself engage, 
or be a partner of any other person who engages, in private practice or 
business. 

(4) There shall be paid out of moneys provided by Parliament to official 
arbitrators such salaries or remuneration as the Treasury may determine. 
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(5) The Reference Committee — 

(a) for England and Wales shall consist of the Lord Chief Justice of 
England, the Master of the Rolls and the President of the Sur- 
veyors’ Institution ; 

(jb) for Scotland shall consist of the Lord President of the Court of 
Session, the Lord Justice Clerk and the Chairman of the Scottish 
Committee of the Surveyors’ Institution ; 

(c) for Ireland shall consist of the Lord Chief Justice of Ireland, the 
Master of the Rolls in Ireland and the President of the Surveyors’ 
Institution, or (if the President of the Surveyors’ Institution thinks 
fit) a person, being a member of the council of that institution and 
having special kiiowlege of valuation of land in Ireland appointed 
hy him to act in his place. 

The tribunal appointed under this section may only bo excluded from tho determination 
of a question of disputed compensation to which tho Act applies ly tho agreement of both 
parties to a submission to a single agreed arbitrator or tho Commissioners of Inland Revenue 
(s. 8 (1), postf p. 5218). 

Where an official arbitrator selected from the panel had boon appointed to assess com- 
pensation and after two- hearings had been taken ill and resigned his appointment, the 
Reference Committee revoked tho appointment in the part hoard case atitl appointed a 
new arbitrator. The first arbitrator had then rocovored from his illness and was prepared 
to complete the hearing of the part heard case, but in the im^antime had engaged in private 
practice. In an action for a declaration that tho notice revoking tho first appointment was 
ultra vires, it was held that the first arbitrator having bcoonio disqualified under sut-s, (Z) 
from acting as an official arbitrator and having resigned from the panel, the Committee 
had full power under the rules to appoint a now arbitrator (Cross, Jafherwood and Ilcald v. 
JSssex C. 0., [1927] 1 Oh. 205 ; 91 tl. R. 17 ; Digest Hupp.). A company does not, by 
nominating under protest an arbitrator in pursuance of tho Jjantla 01a\iHCiH (^consolidation 
Act, 1845, ante, p. 4104, admit that tho case is one entitling the claimant to any com- 
pensation (Sutton Harbour Improvmont Co, v. Uitchens (1851), I De G. M. <fo d-. 101; 
Digest Supp.)* 

(a) Tho compensation payable in respect of laying a .sower tinder k. of the P. H. A., 
1875 (13 Halsbury’s Statutes 633) (now replaced by s. 15 of tho R. H» A., 1030, ante, 
p. 26), must be determined under this Act (Thurrock, (hays aiui Tilbury Joint Sewerage 
Hoard v. Thames Land Go,, Ltd, (1925), 90 J. P. 1 : 23 lu G. H. 648 ; Digest Supp,), 

In a case where powers wore given to a railway oompariy by private Act to purchase 
certain lands, but not compulsorily, and tho time for exercise was subsequexitly extended 
in favour of the London Passenger Transport Board who had aeiiuired the railway com- 
pany’s undertaking and who had general compulsory powers, it was hold that this Act 
applied though it would not have done so had the power of purchase boon exercised before 
the transfer of the imdertaking (Drapm Go. v. London Passenger Transport Board, 
[1937] Ch. 344 ; [1937] 2 All E. R. 12 ; Digest Supp.). 

(6) Land ” is defined in s. 12 (2), post, p. 5220. 

(c) The Act has no application in cases of agreements for sale and pureffiaso. This is 
so even where the agreement takes the form of a statutory bargain embodied in a special 
Act (Blackpool Corporation v, Starr Estate Go,, Ltd,, [1922] 1 A, C, 27 ; 86 J. P. 25 ; Digest 
Supp.). 

(d) “ Local authority ” is not defined, but tho expression usxially means any body of 
persons who receive and expend any local rate. See tho definition in the Local (Govern- 
ment (Emergency Provisions) Act, 1916, s. 21, ante, p. 6151. The expression “ pubHo 
authority ” is defined in s. 12 (2), post, p. 6220. See as to this definition, Metropolitan 
Water Board v. Berton, [1921] 1 Ch. 299. 

(e) See the Rules made hereunder, ante, p. 3127. The power of tho Reference Com- 
mittee under this section includes a pow’er to replace an arbitrator who becomes itioapable 
of continuing the arbitration (Gross, Sherwood and HeM, Ltd, v, Essex County Council 
[1927] 1 Oh. 205 ; 91 J. P. 17 ; Digest Supp.). 

2. In assessing compensation, an ofiicial arbitrator («) shall act in accord- 
ance with the following rules : — 

(1) No allowance shall be made on account of the acquisition beinfl: com- 

pulsory (h ) ; 

(2) The value of land shall, subject as hereinafter provided, be taken to 

be the amount which the land if sold in the open market by a 
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willing seller might be expected to realise : Provided always that Section 2* 

the arbitrator shall be entitled to consider all returns and assess- 

ments of capital value for taxation made or acquiesced in by the 
claimant : 

(3) The special suitability or adaptability (c) of the land for any purpose 

shall not be taken into account if that purpose is a purpose to 
which it could be applied only in pursuance of statutory powers, or 
for which there is no market apart from the special needs of a 
particular purchaser or the requirements of any Government 
Department or any local or public authority : Provided that any 
bonsi fide offer for the purchase of the land made before the passing 
of this Act which may be brought to the notice of the arbitrator 
shall be taken into consideration (d) : 

(4) Where the value of the land is increased by reason of the use thereof 

or of any premises thereon in a manner which could be restrained 
by any court, or is contrary to law, or is detrimental to the health 
of the inmates of the premises or to the public health, the amount 
of that increase shall not be taken into account ; 

(5) Where land is, and but for the compulsory acquisition would continue 

to be, devoted to a purpose of such a nature that there is no general 
demand or market for land for that purpose, the compensation may, 
if the official arbitrator is satisfied that reinstatement in some other 
place is bona fide intended, be assessed on the basis of the reason- 
able cost of equivalent reinstatement ; 

(6) The provisions of Rule (2) shall not affect the assessment of com- 

pensation for disturbance or any other matter not directly based 
on the value of land (e). 

For the purposes of this section, an official arbitrator shall be entitled to be 
furnished with such returns and assessments as he may require. 

This section prescribes the principles upon which componsation is to bo assessed in cases 
to which this Act applies unless the Act under which the land is acquired makes special 
provision to the contrary, e.ff. Housing Act, 1936, s. 40, anie, p. 1660 (s. 7 (1), p. 6218). 

(а) The rules laid down in this section also apply when the parties agree upon an 
arbitrator. See s. 8 (3), posi, p. 5219. 

(б) It had become a general practice, though it is not expressly authorised by the Lands 
Clauses Acts, in assessing the value of land taken, to add a percentage (usually 10 per cent.) 
for what is called compulsory purchase. The practice has been defended on various 
grounds, one of them being that the addition is to cover the cost to which the owner is 
put in purchasing other land or in reinvesting the purchase money. In oases to which this 
Act applies no such allowance is to be made. The exclusion of that allowance in oases 
where land was being purchased by local authorities had before this Act been introduced 
in the Small Holdings and Allotments Act, 1908, s. 39 (6), ante, p. 6076 ; the Development 
and Road Improvement I'unds Act, 1909, Sohed., r. (2) (c), ante, p. 6113 ; and the Housing, 

Town Planning, &o.. Act, 1909, Sched. L, r. 3 (now repealed). 

(c) See as to the meaning of this expression He liucas Oheaterfield Gas and Water 
Board, [1909] 1 K. B. 16 ; 72 J. P. 437 ; 11 Digest 127, X69 ; Sidney v. N. By. Co., 

[1914] 3 K. B. 629 ; 11 Digest 128, 171. 

(d) See hereon Fercival v. Peterborough Corporation, [1921] 1 K. B. 414 ; 85 J. P. 77 ; 

11 Digest 128, 173, in which it was decided that this proviso is of general application and 
is not limited to oases of special suitability or adaptability within the rule. 

(e) The provisions of this rule do not give a claimant a right to compensation for good- 
will or injury by severance if no such ri^t is given by the statute under which the land is 
acquired (Couriaulds, Ltd. v. City ofLomton Corporation, [1926] 2 K, B. 606 ; 90 J. P. 164), 

They do no more than leave unaffected the right which the owner would, before the Act, 
have had in a proper case to claim that the compensation should be increased because he 
had been disturbed {Horn v. Sunderland Corporation, [1941] 1 All E. R. 480 ; 106 J. P. 

223). Therefore an owner of land who himself farms it cannot claim both the value of 
the land as building land and for compensation for disturbance of his farming business, 
since he could only realise the building value by abandoning the farming (ibid.). 

A builder whose land is acquired is not entitled to compensation for loss of profits (Collins 
V. Feliham U. D. C., [1937] 4 All E. R. 189 ; Digest Supp. ; Wimpey ds Co. v. Middlesex 
0. C., [1938] 3 All E. R. 781 ; Digest Supp.). 
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Soction 3. 3. — (1) In any proceedings before an official arbitrator, not more than 

— one expert witness on either side shall be heard unless the official arbitrator 
procedure otherwise directs : 

before official Provided that, where the claim includes a claim for compensation in 
ar ra ors. respect of minerals, or disturbance of business, as well as in respect of land, 
one additional expert witness on either side on the value of the minerals, or, 
as the case may be, on the damage suffiei’ed by reason of the disturbance 
may be allowed. 

(2) It shall not be necessary for an official arbitrator to make any declara- 
tion before entering into the consideration of any matter referred to him. 

(3) The official arbitrator shall, on the application of either party, specify 
the amount awarded in respect of any particular matter the subject of the 
award. 

(4) The official arbitrator shall be entitled to enter on and inspect any 
land which is the subject of proceedings before him. 

(5) Proceedings under this Act shall be heard by an official arbitrator 
sitting in public. 

(6) The fees to be charged in respect of proceedings b(‘.for 0 official 
arbitrators shall be such as the Treasury may proscribe (a). 

(7) Subject as aforesaid, the Reference Committee may make rules 
regulating the procedure before official arbitrators (/>). 

The provisions of this section except those of sub-ss, (5) and (0) will apply also to an 
arbitrator agi’eed upon by the parties (soe s. 8 (3), post, p. 521 D). 

(a) See the rules of 1931, ante, p. 3141. 

(b) See the rules, ante, p. 3127. 

OoiisoUdation 4 . Where notices to treat have been served for the acquisition of the 
on ciaSm^foP several interests in the land to be acquired, the claims of the persons entitled 
compensation to suoh interests shall, so far as practicable, and so far as not agreed and if 
v^oSntereats acquiring authority so desire, be heard^ and detenninocl by the same 
official arbitrator, and the Reference Committee may make rules providing 
that such claims shall be heard together, but the value of blio several iritereats 
in the land having a market value shall be separately assessed. 

The provisions of this section will not apply whoro an arbitrator hoe been agreed upon. 
See the rules (r. 7), arUe, p. 3128. 

5 . — (1) Where the acquiring authority has made an uhconditioual offer (a) 
in writing of any sum as compensation to any claimant and the sum awarded 
by an official arbitrator to that claimant does not exceed the sum offered, 
the official arbitrator shall, unless for special reasons he thinks proper not to 
do so, order the claimant to bear his own costs and to pay the costs of the 
acquiring authority so far as such costs were incurred after the offer was 
made. 

(2) If the official arbitrator is satisfied that a claimant has failed to deliver 
to the acquiring authority a notice in writing of the amount claimed by him 
giving sufficient particulars (b) and in sufficient time to enable the acquiring 
authority to make a proper offer, the foregoing provisions of this section shall 
apply as if an unconditional offer had been made by the acquiring authority 
at the time when in the opinion of the official arbitrator sufficient particulars 
should have been furnished and the claimant had been awarded a sum not 
exceeding the amount of such offer. 

The notice of claim (6) shall state the exact nature of the interest in 
respect of which compensation is claimed, and give details of the compensa- 
tion claimed, distinguishing the amounts under separate heads and showing 
how the amount claimed under each head is calculated, and when suoh a 
notice of claim has been delivered the acquiring authority may, at any time 
within six weeks after the delivery thereof, withdraw (e) any notice to treat 


in the same 
land. 


provisions as 
to costs. 
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which has been served on the claimant or on any other person interested in Section 5. 

the land authorised to be acquired, but shall be liable to pay compensation to 

any such claimant or other person for any loss or expenses occasioned by the 
notice to treat having been given to him and withdrawn (d), and the amount of 
such compensation shall, in default of agreement, be determined by an official 
arbitrator. 

(3) Where a claimant has made an unconditional offer in writing to accept 
any sum as compensation and has complied with the provisions of the last 
preceding subsection, and the sum awarded is equal to or exceeds that sum, 
the official arbitrator shall, unless for special reasons h© thinks proper not to 
do so, order the acquiring authority to bear their own costs and to pay the 
costs of the claimant so far as such costs were incurred after the offer was 
made. 

(4) Subject as aforesaid, the costs of an arbitration under this Act shall be 
in the discretion of the official arbitrator who may direct to and by whom and 
in what manner those costs or any part thereof shall be paid, and the official 
arbitrator may in any case disallow the cost of counsel. 

(5) An official arbitrator may himself tax the amount of costs ordered to he 
paid, or may direct in what manner they are to be taxed. 

(6) Where an official arbitrator orders the claimant to pay the costs, or any 
part of the costs, of the acquiring authority, the acquiring authority may 
deduct the amount so payable by the claimant from the amount of the 
compensation payable to him. 

(7) Without prejudice to any other method of recovery, the amount of 
costs ordered to be paid by a claimant, or such part thereof as is not covered 
by such deduction as aforesaid shall be recoverable from him by the acquiring 
authority summarily as a civil debt (e). 

(8) For the purpose of this section, costs include any fees, charges, and 
expenses of the arbitration or award. 

The provisions of this section apply also to an agreed arbitrator (s. 8 (3) p, 5219). 

The arbitrator may award a lump sum as costs. If an unconditional offer is made by the 
acquiring authority and no unconditional offer is made by the claimant, the arbitrator has an 
absolute discretion as to costs if the amount awarded exceeds the unconditional offer of the 
acquiring authority (Bradalhaw v. Air Council, [1926] 1 Ch. 329 ; 24 L. Gr. R. 351 ; Digest 
Supp.). 

An agreement between the parties as to costs not communicated to an arbitrator may be 
enforced by an action on tbe agreement {Mansfield v Robinson, [1928] 2 K. B. 363 ; 92 
J. ?. 126 ; Digest Supp.). 

(а) As to this see Msher v. 0. W, By. Co., [1911] 1 K. B. 651 ; 11 Digest 200, 1190* 

(б) There was previously no obligation upon a claimant to formulate a claim unless 
he elected to have the compensation settled by arbitration instead of by a jury, and oven 
then he need only give the total claimed. The exact nature of the claimant’s interest 
must now be given, and the claimant must give details of the compensation claimed, 
and must distinguish the amounts under separate heads and show how the amount 
under eaoh head is calculated. 

(c) Formerly, a notice to treat could only be withdrawn by consent. 

(d) These expenses do not include ground rent, or interest on money borrowed to 
purchase a head lease, during the currency of the notice to treat (Z, C. G, v. Montague 
Burton, Ltd., [1934] 1 K. B. 360 ; 97 J. P. 318 ; Digest Supp.). 

(e) That is to say by proceedings xznder the Summary Jurisdiction Act, 1879, ss. 6, 36 
(II Halsbury’s Statutes 326, 342). 

6 . — (1) The decision of an official arbitrator {a) upon any question of fact, 3rinaiity<;rf 
shall be final and binding on the parties, and the persons claiming under sSmSSTof 
them respectively, but the official arbitrator may, and shall, if the High special casw. 
Court so directs, state at any stage of the proceedings, in the form of a 
special case for the opinion of the High Court, any question of law (b) arising in 
the course of the proceedings, and may state his award as to the whole or 
part thereof in the form of a special case for the^opinion of the High Court. 
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(2) The decision of the High Court upon any case so stated shall be final 
and conclusive, and shall nob be subject to appeal to any other court. 

(а) S, 6 of the Arbitration Act, 1934, docs not apply to an official arbitrator under this 
Act (All SouW College, Oxford v. Middlesex <7. C,, [1938] 2 All E. R. 580 ; Digest Supp.), 
and his award carries interest only from its date (Oollins v, .Feltham> U. 7>. C., ante, p, 5215). 

(б) Including a question of title (Goodwin Foster Brown, Ltd, v. Derby Corporation, 
[1934] 2 K. B. 23 ; Digest Supp.). 

The provisions of this section apply also to an agreed arbitrator (s. 8 (3) , post, p. 5219). 
Where an award has been given under this section in the form of a special case, the case 
should be set down in the Crown Taper list (Bexoitt v. Essex 0, C, (1927), 02 J. P. 36 ; 26 
h. G. R. 48 ; Digest Supp.). 

Where an official arbitrator had during the inquiry by him stated a case for the opinion 
of the court and had embodied the decision of the court in his final award, an application 
to set the award aside on the ground that it was bad in law was dismissed in view of sub-s. (2) 
in the text, and it was held that no appeal would lie from such dismissal (Nortkmod v, 
L, G. C. (No. 2) (1927), 91 J. T. 93 ; 137 L. T. 40 ; Digest Supp.) 

Meet of Act on 7. — (1) The provisions of the Act or order by which the land is 

eSmente authorised to be acquired, or of any Act incorporated therewith, shall, in 

relation to the matters dealt with in this Act, have elfect subject to this Act, 

and so far as inconsistent with this Act tliose provisions shall cease to have 
or shall nob have effect (a) : 

Provided that nothing in this Act relating to the vnhn for assessing com- 
pensation shall affect any special provision.^ as to the assessment of the value 
54 Viet, of land acquired for the purposes of Part L or Part IL of the Housing of the 

6*7 Geo. 6, Working Glasses Act, 1890, or under the Defence of the Realm (Acquisition 

of Land) Act, 1916, and contained in those Acts respectively, or any Act 
amending those Acts, if and so far as the provisions in those Acts are incon- 
sistent with the rules under this Act and the provisions of the Second Schedule 
to the Housing of the Working Glasses Act, 1890, as amended by any subsequent 
enactment (except paragraphs (4), (5), (29), and, (31) thereof ) shall apply to 
an official arbitrator as they apply to an arbitrator appointed under that schedule, 
and an official arbitrator may exercise all the powers conferred by those provisions 
on such arbitrator. 

(2) The provisions of this Act shall apply to the doternujiation of the 
amount of rent or compensation payable in respect of land authorised to he 
8 Jffidw. 7, c, 86, hired compulsorily under the Small Holdings and Allotments Act, 1908 (6), or 
any Act amending that Act, and any matter required thereby to be deter- 
mined by a valuer appointed by the [Minister] of Agriculture and Eisheries 
shall be determined by an official arbitrator in accordance with this Act, 

The provisions of this section in so far as they apply to an olBoial arbitrator will also 
apply to an agreed arbitrator (s. 8 (3) ). Words in italics in this section were repealed by 
the Housing Act, 1926, s. 136 and Schod, VI. (13 Halsbury’s Htatut(^H J071, 1077), See 
now s. 40 of the Act of 1936, ante, p. 1650. 

(a) See hereon Blackpool Corporation v. Btarr Estate Co., JAd., [1922J 1 A, 0. 27 j 86 

J. T. 25; Digest Supp. ; and Courtaulda, Lid. v. City of London Corpmilmi, |1926] 2 

K. B. 606 ; 90 J. P. 164. This provision can only apply to Acts existing on September 1, 
1919, and, in so far as the provisions of a later Act arc inoousiHlcnt herewith, the pro- 
visions of the later Act prevail (Vauxhall Estates, Ltd. v. Liverpool Gorporation, [1932] 
1 K. B. 733 ; 95 J. P, 224 ; Digest Supp. ; Ellen Btreet EHtaU% Lid. v. Minuter of Health, 
[1934] 1 K. B. 590 ; 98 J. P. 157 ; Digest Supp.). 

(b) See this Act, s. 39 (2), ante, p. 6076. 


Power to refer 8 * — (1) ^^othing in this Act shall ])r©vent, if the parties so agree, the 

sfonSs of reference of any question as to disputed compensation or apportionment of 
Inland lievenue rent to the Commissioners of Inland Revenue or to an arbitrator agreed on 
between the parties. 

(2) Where a question is so referred to the Commissioners of Inland 
Revenue, the Commissioners shall not proceed by arbitration, but shall 
cause au assessment to be made in accordance with the rules for the assess- 
ment of compensation under this Act, and the following provisions shah 
have effect ; — 
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(a) The parties shall comply with any direction or requirements as to the Section 8* 

furnishing of information (whether orally or in writing) and the 

production of documents and otherwise ; 

(h) Any officer of the Commissioners appointed for the purpose shall be 
entitled to enter on and inspect any land which is subject to the 
reference to them ; 

(c) The Commissioners, if either party so desires within such time as 

the Commissioners may allow, shall give the parties an oppor- 
tunity of being heard before such officer of the valuation office of 
the Commissioners as the Commissioners may appoint for the 
purpose ; 

(d) The assessment when made shall be published to the parties and take 

effect as if it were an award of an official arbitrator under this Act ; 

(e) If either party refuses or neglects to comply with any direction or 

requirement of the Commissioners, the Commissioners may decline 
to proceed with the matter, and in that case the question shall be 
referred to an official arbitrator as if there had been no reference 
to the Commissioner's, and the official arbitrator when awarding 
costa shall take into consideration any report of the Commissioners 
as to the refusal or neglect which rendered such a reference to him 
necessary. 

(3) Where a question is referred to an arbitrator under sub-section (1 ) 
of this section, the provisions of this Act, except sections one and four and 
so much of section three as requires proceedings to be in public and as 
provides for the fixing of fees, shall apply as if the arbitrator was an official 
arbitrator. 

(4) Either party to a claim for compensation may require the Commis- 
sioners for Inland Revenue to assess the value of the land in respect of 
which the claim arises, and a copy of any such assessment shall be sent 
forthwith by the Commissioners to the other party, and a certified copy of 
such assessment shall be admissible in evidence of that value in proceedings 
before the official arbitrator, and the officer who made the assessment shall 
attend, if the official arbitrator so require, to answer such questions as the 
official arbitrator may think fit to put to him thereon. 

9. An official arbitrator may on the application of any person certify the OerWHoatea of 
value of land being sold by him to a Grovernment department or public or 

local authority, and the sale of the land to the department or authority at 
the price so certified shall be deemed to be a sale at the best price that can 
reasonably be obtained. 

10 , — (1) The provisions of this Act shall not apply to any purchase of the Saving for 

statutory 
purchases of 
statutory 
undertakings. 

(2) For the purposes of this section, the expression statutory undertaking ’’ 
means an undertaking established by Act of Parliament or order having the 
force of an Acb, and the expression “ statutory provisions includes the pro- 
visions of an order having the force of an Act. 

11* [Apphcaiion to Scotland and Ireland.] 

12 .--“ (1) This Act may be cited as the Acquisition of Land (Assessment short titite, 
of Compensation) Act, 1919, and shall come into operation on the first day 
of September nineteen hundred and nineteen^ but shall not apply to the det&rmina- tion. 
tion of any question where before that date the appointment of an arbitration^ 
valuation, or other tribunal to determine the question has been completed, or a 
jury has been empanelled for the purpose. 


whole or any part of any statutory undertaking under any statutory pro- 
visions in that behalf prescribing the terms on which the purchase is to 
be effected. 
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Section 12. 


Temporary 
BTispenslon of 
requirements 
as to confirma- 
tion of orders 
for the acquisi- 
tion of land. 
Power of entry 
on land. 
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The„Land Settlement (Facilities) Act, 1919 . 

(2) For the purposes of this Act, the expression “land ” includes water 
and any interests in land or water and any easement or right in, to, or over 
land or water (a), and ‘‘ public authority ” means any body of persons, not 
trading for profit, authorised by or under any Act to carry on a railway, 
canal, dock, water or other public undertaking (b). 

Words in italics repealed by S. L. R. A., 1027 (18 Halsbiiry’s tStatutes 1 1811). 

(a) E,g. the compensation to be paid for the laying of a sowor or water main through 
land must now be determined iindor the machinery provided by this Act (Thurrooh, Grays 
<Sd Tilbury Joint Sewerage Board v. Thames Land Oo. (1925), 90 J. 1*. I ; 2IJ L, G. E. 648; 
IDigest Supp.), 

(b) The Metropolitan Water Board is a “ public authority ” within this definition since 
although trading it does not trade for profit {Metropolitan Water Board v. Berton, [1921] 
1 Ch. 299 ; 18 L. G. R. 766). 


THE LAND SETTLEMENT (FACILITIES) ACT, 1919. 

(9 <fe 10 Geo. 5, c. 50.) 

An Act to nmhe further provision for the acquisition of land for the purposes of 
small holdings^ reclamation, and drainage, to amend the enactments relating 
to small holdings and allotments, and olherwise to facilitate land settle 
ment [19th August 1919.] 

Notwithstanding the title of this Act, it is really one of the group of Acts dealing with 
small holdings and allotments. See s. 34, post. These Acts comprise the flraall Holdings 
and Allotments Act, 1908, ante, p. 6067 ; tho Hmall Holdings Art, 1910 ; i lu^ Allotments 
Act, 1922; the Allotments Act, 1925; tho Small Holdings and Allotnumts 1026, 
Vol. V. and 1 Halsbury’s Stiitutes 303, 317, 322, and Part IT. of tho Agrirulttiral Land 
(Utilisation) Act, 1931, Vol. V. and 24 Hakbury’s Statutes 53. By the Land Settle- 
ment (Facilities) Amendment Act, 1925 (1 Halshury’s Statut-os 322), an entirely now pro- 
vision was substituted for s. 27 of the Act in tho text. This substituted section is set out in 
the text in place of tho original section and the Act of 1925 is not printed since apart from 
this section, the only other section contained in the Act was tltat giving tho short title. 

Throughout the Act “ Minister has been substituted for Board ” in reference to the 
Minister of Agriculture and Fisheries in oonKcquencc of Ministry of Agriculture and 
Fisheries Act, 1919 (3 Halsbury’s fcltatutos 451). 

PAET I. 

Provisions as' to the Acquisition of Land. 

1 

This section which was of temporary effect only was repealed by the Small Holdings 
and Allotments Act, 1926, h. 22 and Sohed. II., Vol. V. and 1 Halsbury’s Statutes 333, 
335. See now ibid,, s. 17, Vol. V. and 1 Halsbury’s Btaiutos 331. 

2 . — ( 1 ) Where an order for the compulsory purchase of land has been 
made, and where necessary confirmed, under the principal Act, whether such 
order was made before or after the passing of this Act, the council entitled 
to purchase the land under the order may, at any time after a notice to treat 
has been served, and on giving not less than fourteen days* notice to each 
owner, lessee and occupier of the land, enter on and take possession of the 
land or such part thereof as is specified in the notice without previous 
consent or compliance with sections eighty-four to ninety of the Lands Clauses 
(Consolidation) Act, 1845 (a), but subject to the payment of the like com- 
pensation for the land of which possession is taken and interest thereon as 
would have been payable if the provisions of those sections had been complied 
with : 

Provided that, where a council have so entered on land, the council shall 
not be entitled to exercise the powers conferred by subsection (8) of section 
thirty-nine of the principal Act (6). 

(2) Where a council have agreed, for the purposes of the principal Act, 



9 & 10 Geo. 6, c. 59, 6221 

to purchase land subject to the interest of the person in possession thereof, Section 2, 

and that interest is not greater than that of a tenant for a year, or from 

year to year, then at any time after such agreement has been made the 
council may, after giving not less than fourteen days’ notice to the person 
so in possession, enter on and take possession of the land or of such part 
thereof as is specified in the notice without previous consent, but subject to 
the payment to the person so in possession of the like compensation for the 
land of which possession is taken, with such interest thereon as aforesaid, as 
if the council had been authorised to purchase the land compulsorily and 
such person had, in pursuance of such power, been required to quit possession 
before the expiration of his term or intei’est in the land, but without the 
necessity of compliance with sections eighty-four to ninety of the Lands 
Clauses (Consolidation) Act, 1845 (a). 

(3) Where a notice of entry under this section relates to land on which 
there is a dwelling-house and the length of notice is less than three 
calendar months, the occupier of the dwelling-house may, by notice served 
on the council within ten days after the service on him of the notice of 
entry, appeal against such notice, and in any such case the appeal shall be 
determined by an arbitrator under and in accordance with tlie provisions of 
the Second Schedule of the Agidcultural Holdings Act, 1908 (except that 
the arbitrator shall, in default of agreement, be appointed by the President 
of the Surveyors’ Institution) (c), and the council shall not be entitled to outer 
on the land under this section except on such date and on such conditions as 
the arbitrator may award. 

(4) This section shall with such necessary adaptations as may bo prescribed 
apply in the case of an order authorising the compulsory hiring of land, or of 
an agreement to hire land (d). 

Ah to the purchase and hiring of land for purpoHos of tho principal A(3t, see a, 39 and 
8cjhod, 1. thereof, ante, pp. 5075, 5088, as amended by h. 17 of the U)20 Act, Vol. Y. and 
1 Halsbury’s Statutes 331. 

{a) See the sections referred to, ante, pp. 4135-4138. See also the Small Holdings and 
Allotments (Compulsory Turchaso) Regulations, 1936, ante, p. 3154. 

(b) See this sub-section, ante, p. 5076. It enables the council in certain ciroumstanoes 
to withdraw a notice to treat ; this cannot be done where entry haa been made under 
this section. 

(c) Under the Act referred to, the arbitrator is nominated by the Minister. 

(d) See the Small Holdings and Allotments (Compulsory Hiring) Regulations, 1936, 
ante, p. 3157. 

3« • 4 A 

Sections 3, 4, and 5 were repealed by the Expiring Laws Act, 1922, s. 2 (18 Halsbujy’s 
Statutes 1179). 

****** 

6. In any case of acquisition of land by the [Minister] of Agriculture and Oompwiaatlon 
Fisheries under this Act, subsection (5) ox section one of the Small ^ l^d)ourer». 
Holding Colonies Act, 1916 (which relates to compensation to labourers), 

shall apply with the substitution of references to this Act for references to 
that Act. 

The Minister had power to acquire land for small holdings under s, 20 of the principal 
Act. This section was, however, repealed by the 1926 Act, Vol. V. and 1 Halsbury's 
Statutes 322 and there is no corresponding provision under that Act. 

7. Where under the principal Act or the Small Holding Colonies Acts, Power to 
1916 and 1918, the [Minister] of Agriculture and Fisheries or a council have SSitchSgos.*^*^ 
power to purchase land in consideration of a fee farm rent [or terminable 
rentcharge] the [Minister] or council shall have power and shall be deemed 

always to have had power to coven(j,nt to pay the rent [or rentcharge] as and 
when it becomes due. 



5222 


The Land Settlement (Facilities) Act, 191f>. 

Note to As to the purchase of land at a fee farm rent or terminable rentcharge, see s. 57 of the 
Section 7. Settled Land Act, 1925 (17 Halsbury’s Statutes 893) (see note (o)j P- 5078). See also 

’ s. 10 of the 1922 Act, Vol. V., ^ost. 

Words in brackets 'wore inserted by s. 21 and Sohod. 1. of the 192() Ac.t, Vol. V. and 
1 Halsbury’s Statutes 333, 334. 

Sales of glebe. 8 * For the purpose of a sale of land under the Ecclesiastical Leasing Acts 
to a council or to the [Minister] of Agriculture and Fisheries for the purposes 
of the principal Act or the Small Holding Colonies Acts, 1916 and 19.18, the 
consent of the patron to the sale shall not be necessary* 


PART IT. 


Amendment op the Small Holdings and Allotments Act, 1908. 

Power to sell — (1) person having power (whether subject to any consent or con- 

j^nd acauire ditions or not) to sell land authorised to be acquired by a county council 

aSuiity. under the principal Act may, subject to the like consent and conditions, sell 

the land to the council in consideration, wholly or partially, of a perpetual 
annuity under this section payable by the council. 

(2) Where the vendor of the land sold in consideration for an annuity is 
not absolutely entitled for his own benefit to the land sold, the annuity shall 
be treated as if the land had been sold for a capital sum and that sum 
invested in the purchase of the annuity. 

(3) Subject to the provisions of this section, the council liable for the 
payment of an annuity under this section may at any time redeem the annuity. 

The council shall in each case give to the annuitant one montlVs notice 
of their intention to redeem the annuity, and shall pay to him as considera- 
tion for the redemption such sum as may ho agreed, or in dt^fault of agree- 
ment such sum as would, according to the average price at the date of the 
expiration of the notice of such Government securities as may for the 
time being be prescribed by the Treasury, yield annual dividends e(|ual to 
the amount of the annuity. 

The redemption of an annuity under this section shall bo deemed to he a 
purpose for which a council may borrow under the principal Act. 

(4) The power to sell land in consideration of an annuity under this 
section shall apply to land belonging to His Majesty in right of the Crown 
or of the Duchy of Lancaster and to land belonging to the Duchy of 

■ Cornwall. 

(5) The provisions set out in the First Schedule to this Act shall have 
effect with respect to annuities under this section. 


Amendment of 
principal Act as 
respects power 
to acquire land 
for small hold^ 
ings. 

Duties of 
county councils 
with respect to 
sale or lease of 
land. 


10 . . . . 

This section was of temporary effect only and was repealed by s. 22 and Soiled. 11. of 
the 1926 Act, Vol. V. and 1 Halsbury’s Statutes 333, 335. 

11 .— (1) Land acquired by a county council under the principal Act shall 
he sold or let hy the council at the best price or sum that can reasonably be obtained, 
and, where sold or let for small holdings, he sold or lot, except where the 
[Minister] of Agriculture and Fisheries for any special reason otherwise direct, 
subject to a reservation of all minerals vested in the council. 

( 2 ) . . . 

(3) A tenant of a holding provided by a county council on land purchased 
by the council, who has been in occupation thereof for a period of not less 
than six years, shall, on notice of his desire to purchase the holding being 
given to^the council at any time before the tenant has received notice to 
quit the holding, he entitled to require the sale to him of the holding at the 
expiration of [six months] from the date of the notice at the then value of the 
holding, exclusive of any increase of the value thereof due to any improve^ 
ment executed thereon by and at the expense of the tenant, and thereupon 
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the council shall sell the holding to the tenant accordingly unless the council Section 11. 

obtain the consent of the [Minister] of Agriculture and Fisheries to the 

requirements of the tenant being refused by the council. 

(4) The value of the holding shall in default of agreement be determined 
by arbitration under and in accordance with the provisions of the Second 
Schedule to the Agricultural Holdings Act, 1908. 

Words in italics were repealed by s. 22 and Sched. II. of the 11)26 Act, Vol. V. and 
1 Halsbury’s Statutes 333, 335, as wore also sub-ss. (2), (6), (6) and (7) of this scotion. 

The words in brackets were substituted for “ one month ” by s. 21 and Sched. I., 

Vol. V. and 1 Halsbury’s Statutes 333, 335. 

Sub-s. (3) of this section applies only to the case of tenants in occupation of small 
holdings on December 16th, 1926. 

In the case of tenants who have gone into occupation since that date the provisions of 
the 1926 Act apply (s. 19, ibid., Vol. V. and 1 Halsbury’a Statutes 332). 

12 * — (1) Subject to the consent of the [Ministry] of Agriculture and Ifixtcnsion of 
Fisheries in cases where their consent is required under this section or under comicUsfn 
regulations made by the [Ministry], a county council shall have power in any relation to laud 
case whore in the opinion of the council it is necessary or expedient so to prfucipal Act. 
do for the better carrying into efiPeot of the principal Act — 

(a) to erect, repair, or improve dwelling houses and other buildings on 
any land acquired by the council under the principal Act, or to 
execute any other improvement on or in connection with and for 
the benefit of any such land, or to arrange with the tenant of any 
such land for the execution of any such improvement of such terms 
as may be agreed : 

[h) to sell, mortgage, exchange, or let any such land or any interest 
therein, subject, in the case of any sale, mortgage, or exchange, to 
the consent of the [Minister], and in the case of a mortgage subject 
also to the consent of the [Minister of Health] (a): 

(<j) in a case where no power of appropriation is otherwise provided, with 
the consent of the [Minis lerj and the [Minister of Health] and 
subject to such conditions as to the repayment of any loan made 
for the purpose of the acquisition of the land or otherwise as the 
last-mentioned [Minister] may impose — 

(i) to appropriate for any purpose for wliioh the council is 
authorised to acquire land under the principal Act any land held 
by the council for other purposes of the council ; or 

(ii) to appropriate for other purposes of the council land 
acquired by the council under the principal Act (a) : 

(d) generally, to manage any land acquired by the council under the 
principal Act. 

( 2 ) . . . 

(3) The provisions of the Lands 'Clauses (Consolidation) Act, 1845, with 8 <& 9 vict. c. is. 
respect to the sale of superfluous land, shall not apply to land acquired by a 
council under the principal Act. 

Sub-section (2) of tlds section was repealed by S. L. B. A., 1927 (18 Halsbury’s Statutes 
1183)* 

Notwithstanding the provisions of this section, the consent of the Minister will not be 
required for the sale of any land acquired under Part I. of the 1926 Act without his consent 
(s. 20 (1), ibid. ; Vol. V. and 1 Halsbury’s Statutes 333). 

The powers of appropriation conferred by this section constitute an exception to the 
general rule that land acquired for a given purpose may not be used for any other purpose. 

See notes to s. 163 (1) of the L. G. A., 1933, ante, p. 989. Further powers of appropriation 
are given by s. 22, ^o$t, p. 5226. See also the tether restriction on the appropriation of 
land in s. 28, p. 6229. 

The provisions of the Lands Clauses Act referred to are contained in s. 127 of the Act 
of 1846 (2 Halsbuxy’s Statutes 1158). 

(a) These two paragraphs are excluded from application to the Agricultural Land 
(Utilisation) Act, 1931, by s. 10, ibid,, Vol. V., ^ost. 
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Section 18, 13. Notwithstanding any provision in the principal Act, the consent of 

— the [Minister] of Agriculture and Fisheries shall not, aft&r die tlmty-jirst day 
neStyfor March, nineteen hundred and twenty-six, be required for the acquisition, 
^nsentoj sale, mortgage, exchange, letting, improvement, or management of land by 
a certatn period, a county council under the principal Act, except in cases where stich consent 
is required by some enactment other than the principal Act. 

Words in italics repealed by S. L. It. A., 1927 (18 Halsbiiry’s Siatntes 1183). Th.is 
section will not exempt a county coun<*.il from obtainiufii; the consent oi t he Minisier where 
such consent is required under the 1926 Act (h. 20 (2), ihiiL ; Vol, V. and 1 Halsbury’s 
Statutes 333). 


Extension of 
term of loans. 


38 & 39 Viet, 
c. 89. 


14^ — ( 1 ) The Public Works Loan Commissioners may loud to a county 
council any money which the council are authorised to borrow under the 
principal Act on such terms and conditions as the Treasury may prescribe. 

( 2 ) . . . 

(3) After the expiration of the said two years any loans so made by the 
Public Works Loan Commissioners shall be made from the Local Loans 
Fund in manner provided by the Public Works Loans Act, 1875 (a), as modified 
by subsection (2) of section fifty-two of the principal Act (6). 

(4) . , . 

(5) This section shall he deemed to have had effect as from the first day of 
April, nineteen hundred and nineteen. 

Sub-section (2) and part of eub-s. (3) which were of temporary ofieot only and sub-s. (6) 
were repealed hy S, L. R. A„ 1927. Sub-8. (4) waw roimleil by the L, G. A., 1933, 

(a) This Act is set out in full, ante, p. 4544. 

{b) See the section referred to, ante, p. 5084. 


Oon?eut of 15 

pert^^of ^ ^ This section which was of temporary effect only was repealed by S. L. R. A,, 1927. 

cSy^cotinciis. 16 . — (1) An order under the principal Act may, notwithstanding any- 

Amendment of thing in section forty-one thereof, authorise the compulHory acquisition — 
principal Act. (<») of any land which at the date of the order forms part of any park or 
of any home farm attached to and usually occupied with a mansion 
house, if the land is not required for the amenity or convenience of 
the mansion house ; or 

(6) of a holding of fifty acres or loss in extent or any part of such a 
holding. 

(2) Where it is proposed to acquire any land forming part of a park or 
any such home farm, or, except where required for purposes of allotments, a 
holding of fifty acres or less in extent or of an annual value not exceeding 
[one hundred] pounds for the purposes of income tax, or any part of such a 
holding, the order authorising the acquisition of the land shall not he valid 
unless coiafirmed or made by the [Minister] of Agriculture and Fisheries. 

(3) A holding to which the preceding subsection applies shall not in whole 
or in part be compulsorily acquired under the principal Act by the [Ministefr] 
or a council where it is shown to the satisfaction of the [Minister} or the 
council, as the case may be, that the holding is the principal moans of livelihood 
of the occupier tiiereot, except where the occupier is a tenant and consents to 
the acquisition. 

This section amends s, 41 of the principal Act, arM, p* 5078, which contains certain 
restrictions on the acquisition of land which are partly removed by the provision in the 
text. Seealsos.8ofthel922Aot, Vol. 

The words in brackets were sul^tituted for Mty by s» 21 and Sohed, I. of the 1926 
Act, Vol. V. and 1 Halsbury’s Statutes 333, 334, and the words in italics wore repealed 
by s. 22 and.Sched. II., ibid., Vol. V. and 1 Halsbury’s Statutes 333, 335. 

Jowe^oUouuty 17 . A county council may acquire land for the purpose of leasing it bo 
ao^re land for council of a parish within the county for the provision of allotments, and 
letting to parish the provisions of the principal Act relating to the acquisition, and to pro* 
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ceedings in relation to the acquisition, of land for the purpose of providing Section 17. 
small holdings shall apply to such acquisition as if the land were to be 
acquired for the provision of small holdings. 

18. • « • 

Tliis section was repealed by s. 22 and Sohed. II. of the 1926 Act, Vol. V. and 1 Halsbury’s 
Statutes 333, 335. 

19. A council, with a view to ascertaining whether any land is suitable 
for any purposelfor which the council has power to acquire land under the 
principal Act, may by writing in that behalf authorise any person (upon 
production, if so i^equired, of his authority), to enter and inspect the land 
specified in the authority, and any one who obstructs or impedes any person 
acting under and in accordance with any such authority shall be liable on 
summary conviction to a fine not exceeding twenty pounds. 

The power of entry conferred by this section is for purposes of inspection only. It 
must not be confused with the power of entry given by s. 2, ante, p. 5220. 


council for 
ttUotiucnta, 

Power to 
advance money 
to certain 
tenants of 
small holdings 
for purchase of 
stoeik, etc. 

Power of entry 
to Inspect land. 


20. . . . Provisions as to 

. X. , . «« , r. t . 1 . Small hoIcUngs 

This section was repealed by s. 22 and Sched. II. of ihe 1926 Act of loss than one 

acre. 

21. — (1) The council of any borough, urban district or parish may provisions as to 
purchase any fruit trees, seeds, plants, fertilisers or implements required for 

the purposes of allotments cultivated as gardens, whether provided by the 
council or otherwise, and sell any article so purchased to the cultivators, or, 
in the case of implements, allow their use, at a price or charge suflicient to 
cover the cost of purchase (a), 

(2) The powers conferred by the preceding subsection shall be exercisable 
by a council only where in the opinion of the council the facilities for the 
purchase or hire of the articles therein referred to from a society on a co- 
operative basis are inadequate. 

(3) Buies made by a council under section twenty-eight of the principal 
Act shall, unless otherwise expressly provided, apply to an allotment, though 
held under a tenancy made before the rules come into operation (6). 

(5) Stamp duty shall not be payable on any lease or agreement for the 
letting of any allotment or garden, whether provided under the principal 
Act or otherwise, or on any duplicate or counterpart of any such lease or 
agreement where the rent does not exceed ten shillings per annum and no 
premium is paid. 

(rt) The Minister may make grants to assist in providing seeds, fertilisers and equipment 
for unemployed persons (Agricultural Land (Utilisation) Act, 1931, s. 16, Vol. V. and 24 
Halsbury’s Statutes 62). 

(5) See the section referred to and the notes thereon, amJte, p. 6071. 

(c) This sub-section was repealed by the Act of 1922. A slightly different provision is 
made by s. 19 of that Act, Vol. V. and 1 Halsbury’s Statutes 314, 


22. — (1) A council of a borough, urban district, or parish may, in a case Power of 
where no power of appropriation is otherwise provided, with the consent of 
the [Minister] of Agriculture and Pisheries and the [Minister of Health], 
and subject to such conditions as to the repayment of any loan obtained for 
the purpose of the acquisition of land or otherwise as the last-mentioned 
[Minister] may impose, — 

(a) appropriate for the purpose of allotments any land held by the council 
for other purposes of the council ; or 

(fc) appropriate for other purposes of the council land acquired by the 
council for allotments. 
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Section 22 . 


Agreements as 
to compensation 
where land is 
let for provision 
of allotments. 


I?ower of 
metropolitan 
borouglis as to 
allotments. 
Minor amend- 
ments of princi- 
pal Act. 


Recoupment of 
losses incurred 
in exercise of 
powers under 
principal Act. 

Recoupment of 
capital losses. 


The Lahd Settlement (FAOiLn’iBS) Act, 1919. 

(2) This section shall apply, in the county of London, to the council of the 
county and to any metropolitan borough council. 

See as to appropriation the note to s. 12, ante, p. 5223. 

The powers of this section are saved by the Jj. G. A., 1033, s. 170, Sched- VIT., a7itp,, 
pp. 1005, 1264. 

23. Where land is let for the pi‘ovision of allotments eitlior to a council 
under the principal Act or to an association formed for the pui’pose of 
creating or promoting the creation of allotments, the right of the council or 
association to claim compensation from the landlord on the determination of 
the tenancy shall be subject to the terms of the contract of tenancy, notwith- 
standing the provision of any Act to the contrary : 

Provided that this section shall not prejudice or aftoct any right on 
the part of a person holding under a tenancy granted by the council or 
association to claim compensation from the council or association on the 
determination of his tenancy. 

24. The powers as to allotments conferred on borough councils by the 
principal Act may be exercised by a metropolitan borough (Council. . . . 

25. — (1) The provisions of the principal Act spneilied in the first column 
of the Second Schedule to this Act shall be amended in the manner spocifiod 
in the second column of that schedule. 

(2) Subsection (2) o/ section twenty -seven of the pinoipal Act is hereby 
repealed. 

Words in italics repealed by S. L. R. A., 1027 (18 llalHbury’K Statute's 1 183) 


PART III. 

Reooupmknt op Losses mouiutKi) hy Councils. 

26 

This section was repealed by h. 22 and Sehed. 11 . of tlu^ lb20 Act , \'ol, V . atui 1 Ualnbury’s 
Statutes 333, 335. See now a. 2, ihiiL, Vol. Y. and I HalsburyV Htatut<^H 323. 

27. — [(1) For the purpose of this section there shall bo ascertained — 

(a) the amount of the charges which will fall to bo met {(t) iu the half-year 
beginning on the appointed day {a) and every subsi^qucnt half-year (6) 
by any council (6) in respect of expenditure properly incurred \h) 
by them before the appointed day in respect of the acquisition, 
adaptation or improvement of, or otherwise in relation to, their small 
holdings estate (S) (in this section referred to as ‘‘ small holdings 
charges ’’) ; and 

(&) the net income (c) which will accrue in the year beginning on the 
appointed day (6) and in every subsequent year (b) to the council (6) 
from the council’s small holdings estate (6), 

(2) The amount of a small holdings charge falling to be met in any half- 
year (6) shall, for the purpose of this section, bo taken to be — 

(a) in the case of a tithe redemption annuity or any perpetual or terminable 

rentcharge -created on the acquisition of land (d), one-half of the 
amount payable in the year (6) in rospoot thereof ; 

(b) in the case of an annuity issued under section nine of this Act (e), one- 

half of the amount of the annuity, together with one-half of the 
amount which the council (b) is directed to set apart in the year (6) 
to form a sinking fund for the discharge of the annuity ; 

(c) in the case of a mortgage repayable by payments of principal and 

interest combined, or by equal yearly or half-yearly instalments of 
principal together with interest on the balance of the principal sum 
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for the time being outstanding, one-half ol the aggregate of the Section 27. 
amounts so payable in the year (6) ; 

(d) in the case of any other mortgage or charge, such amount as is agreed 
between the Minister and the council (b) concerned to be payable 
in that half-year (6) as interest thereon, together with one-half of the 
amount which the council is required to set apart in the year (6) to 
form a sinking fund for the discharge of the principal sum. 

(3) Por the purpose of ascertaining the net annual income of the counciFs 
small holdings estate (6) for any year (6), the net annual income of land 
forming part of that estate shall be taken to be — 

(a) in the case of land other than leasehold land, the amount representing 
the estimated average yearly rent obtainable by the council for the 
land after deducting therefrom the estimated cost of repairs, insurance, 
expenses of management and other outgoings reasonably necessary 
to secure that rent, but without deducting any small holdings 
charges (/) or income tax ; 

(i>) in the case of leasehold land, the difiercnce between the estimated 
average yearly rent obtainable by the council (b) for the land and the 
estimated annual expenditure of the council on account of rent and 
other necessary outgoings in connection with the land, including any 
amounts required to meet the estimated net liability of the council to 
the landlord or to the tenants of the council on the expiration of the 
current tenancy : 

Provided that — 

(i) if the amount of the estimated average yearly rent is loss 
than the amount of the estimated annual expenditure, the 
deficiency shall be brought into account ; and 

(ii) no rent shall be deemed to be obtainable by the council 
in respect of the land after the expiration of the current tenancy 
of the council. 

(4) Where before the appointed day (b) a council (6) has properly incurred (b) 
any expenditure in respect of the acquisition, adaptation or improvement of, 
or otherwise in relation to, their small holdings estate (6), but has not obtained 
a loan under the principal Act in respect of that expenditure, or where a council 
after the appointed day (b) has incurred any such expenditure in respect of 
which the approval of the Minister was given before the appointed day, there 
shall be ascertained, on the basis of the foregoing provisions of this section, 
the amount representing the half-yearly charges which would have become 
payable by the council if the amount of the expenditure had been raised by 
loan, and the amount so ascertained shall, for the purpose of this section, be 
treated as if it were a small holdings charge. 

(5) The Minister shall, on such date as may be agreed between him and the 
council (6), pay to every council in respect of each half-year (&) a sum equal 
to the amount, if any, by which the aggregate amount of the small holdings 
charges payable by the council during that half-year exceeds one-half of the 
net annual income of the counciFs small holdings estate for the year ascertained 
as aforesaid ; 

Provided that, as regards the payments to be made in respect of the financial 
year ending on the thirty-first day of March, nineteen hundred and twenty- 
seven, and in respect of each of the two next following years, the date to be 
agreed as aforesaid shall be a date not earlier than the fost day of the financial 
year following the year in respect of which the payment is to be made. 

Any sum paid to a council under this sub-section may be applied by the 
council in defraying any expenditure in connection with the counciFs small 
holdings estate. 
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13* 14 
Geo. 5, c- d. 


10 

Geo. 6, c. 67. 


The Land Settlement (Facilities) Act, 1919. 

(6) There shall also he ascertained the amount of the loss which a council will 
necessarily or without any unreasonable default on its part incur in respect of — 

(a) any advance made or guaranteed before the appointed day by the 
council under section eighteen of this Act [g) ; ^ and 

(h) any arrears of rent due or accruing to the council on the appointed day 
from any person who is or was a tenant of land acquired by the 
council under the principal Act and of any other liabilities of such a 
tenant to the council remaining undischarged on the appointed day, 
and the aggregate of the amounts so ascertained shall bo paid to the council 
by the Minister in four equal annual instalments, the first of which shall be 
made on the appointed day (6) or as soon thereafter as the loss is ascertained, 
and the remainder of which shall be made on each succeeding first day of April. 

(7) If any question arises between the Minister and a council with respect 
to any matter to be ascertained under this section, that question shall be 
determined by arbitration in accordance with the provisions of the Second 
Schedule to the Agricultural Holdings Act, 1923, except that — • 

(а) in default of agreement, the arbitrator shall be appointed by the 

Eeference Committee for England and Wales constituted under section 
one of the Acquisition of Land (Assessment of Compensation) Act, 
1919 (A), and may be a person who is not a member of the panel 
formed under the said Second Schedule, axid for the purposes of this 
provision the Reference Committee shall be deemed to include the 
President of the Institute of Chartered Accountants in Eiigland and 
Wales as well as the persons mentioned in the said section one ; and 

(б) the Minister and the council shall each boar ilmt own costs and pay the 

costs of the award in equal shares. 

(8) For the purposes of this section unless the context otherwise 
requires — 

“ The counoiFs small holdings estate means the land acquired by a 
council under the principal Act and vested in them on tlie appointed 
day, other than any land acquired by them when acting in default of a 
district or parish council (y) or any small holdings of less than one 
acre (k ) ; 

“ Rent ” means, in the case of land capable of being let for the purposes of 
small holdings or allotments, the amount which would be obtainable 
as rent if the land were let for those purposes ; 

Council ” means the council of a county (1) ; 

Year means the year beginning on the first day of April, and “ half- 
year ” means the period beginning on the first day of April or the first 
day of October in any year ; 

** Current in relation to a tenancy means current until the first day after 
the appointed day on which the tenancy might be terminated by the 
landlord and no longer ; 

“ The appointed day means the first day of April, nineteen hundred and 
twenty-six ; 

Expenditure shall not be treated as having been properly incurred if, being 
expenditure for which the approval of the Minister was by law required, 
such approval was not given. 

(9) The provisions of this section shall apply to the council of a county 
borough in respect of land acquired by the council fox the purposes of small 
holdings in like manner as it applies to the council of a county. 

(10) Amounts required to be ascertained for the purposes of this section 
may be so ascertained before the appointed day, and if not so ascertained shall 
be so ascertained as soon as possible thereafter 
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(11) Whea any amount has once been asceitained in accordance with the Section 27. 
provisions of this section, it shall not thereafter be subject to revision or 
variation.] 

This section was substituted by the Land Settlement (Facilities) Amendment Act, 1925 
(1 Halsbury’s Statutes 322). See the headnote to this Act at p, 6220, ante, 

(а) As to certain items which are to fall under this head, see sub-s. (2). As to disputes 
between a council and the Minister as to the inclusion or exclusion of any item, etc., see 
sub-s. (7). 

(б) See the definition in sub-s. (8). 

(c) As to the ascertainment of “ net income,” see sub-s. (3). 

{d) See s. 7 and notes thereto, ante, p. 5221. 

(e) See this section at p. 5222, ante. 

(/) As to what are “ small holdings charges,” see sub-s. (1) (a), 

(g) This section was repealed by the 1926 Act, Vol. V. and 1 Halsbury’s St^itutes 322. 

{h) See this Act set out, ante, p. 5213. 

(j) Le, for allotments under s. 24 of the 1908 Act, ante, p. 6068. 

(k) Power to provide small holdings of less than one acre was given by s. 20 of this Act. 

But that section was repealed by the Act of 1926. 

(l) “ Or county borough,” so far as small holdings are concerned (see sub-s. (9) ). 


PART IV. 

Gekekal. 

28. — (1) Any land which is, or forms part of, a metropolitan common Provisions to 
within the meaning of the Metropolitan Commons Act, 1866, or which is 
subject to regulation under an order or scheme made in pursuance of the 29 $0 viot. 
Inclosure Acts, 1845 to 1899, or under any local Act or otherwise, or which 
is or forms part of any town or village green, or of any area dedicated or 
appropriated as a public park, garden, or pleasure ground, or for use for the 
purposes of public recreation, shall not be appropriated under this Act by a 
council for small holdings or allotments, and shall not be aociuired by a 
council or by the [Minister] of Agriculture and Fisheries under the principal 
Act except under the authority of an order for compulsory purchase made 
under the principal Act, which so far as it relates to such land shall be 
provisional only, and shall not have effect unless it is confirmed by 
Parliament (a). 

(2) The [Minister] of Agriculture and Fisheries, in giving or withholding 
[his] consent under this Act to the appropriation and in confirming an 
order for compulsory acquisition by a council for the purpose of small 
holdings or allotments of any land which forms part of any common, and in 
the exercise by the [Minister] of [his] powers of acquiring land under this 
Act, shall have regard to the same considerations and shall hold the same 
inquiries as are directed by the Commons Act, 1876 (6), to be taken into s9<fc40Vlcl. 
consideration and held by the [Minister] before forming an opinion whether 
an application under the Inclosure Acts shall be acceded to or nob. Any 
consent by the [Minister] of Agriculture and Fisheries for the appropriation 
of land forming part of any common for the purpose of small holdings or 
allotments shall be laid before Parliament while Parliament is sitting, and, 
if within twenty-one days in either House of Parliament a motion is carried 
dissenting from such appropriation, the order of the [Minister] shall be 
cancelled. 

(6) Where an order for compulsory purchase to which this section applies 
or a consent by the [Minister] bo the appropriation of land provides for giving 
other land in exchange for the common or open space to be purchased or 
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Section 28# appropriated, the order for compulsory purchase or an order made by the 

[Minister] in relation to the consent for appropriation may vest the land given 

in exchange in the persons in whom the common or open space purchased 
or appropriated was vested subject to the same rights, trusts, and incidents 
as attached to the common or open space and discharges the land purchased 
or appropriated from all rights, trusts, and incidents to which it was 
previously subject. 

7 Edw. 7, (4) Nothing in the principal Act shall be deemed to authorise the 

LooSSd acquisition of any land which forms part of the trust property to which 
Private. the National Trust Act, 1907, applies. 

(a) As to provisional orders, see the Public Health Act, 1875, s, 297, afiie, p, 4507, 

(5) See this Act, ante^ p. 4563, 


Amendment of 
Settled Land 
Acts, 1S82 to 
1890. 


29 . . . . 

This section was repealed by the Settled Land Act, 1925. 
(17 Halsbury’s Statutes 893). 


See now h. 57 of that Act 


Provisions as to 30 

land taken 

SofSce^oftho section was of temporary olTcot only and wan repealed by S. L. R. A., 1927 (18 

Uealm llegula- Halabury’s Statutes 1183). 

tlons, 

Expenses. 31^ The expenses of the [Minister] of Agriculture and Fisheries under 
this Act to such extent as may be sanctioned by the Treasury shall, except 
so far as is otherwise expressly provided, if incurred for the purposes of 
Part I. of this Act, be defrayed out of moneys provided by Parliament, and 
if incurred for the purposes of any other Part of this Act be defrayed out 
of the Small Holdings Account. 

Now the small holdings and allotmontfi account, s(^o s. 5 1 of the Act of 1 908, p. 5083. 

Constraotion. 32 .— (1) This Act, SO far as it amends the principal Act, shall be 

construed as one with that Act, and references in this Act to the 
principal Act, or to any provision of the principal Act, shall, where the 
context permits, be construed as references to the principal Act, or the pro- 
visions of the principal Act as amended by this Act. 

(2) Eeferenoes to small holdings provided, and to land acquired, under 
the principal Acd shall be construed as including references to small holdings 
provided and land acquired under any enactment rcpoalod by the principal 
Act. 

As to the ottect of this Act being oouHtrued as one with tho princapal Adt, Htw note (/j) 
to s. 14 of the Midwives Act, 1926, ante, p. 1555. 

-Repeal. 33 ^ xhe mootm&nts mentioned in the Third Schedule to this Act are hereby 

repeated to the extant speoifiad in the third column of that schedule. 

This section and the Schedule referred to therein were repealed by 8, L. R* A., 1927. 

Short title. 34 . This Act may be cited as the Land Settlement (Facilitien) Act, 1919, 
& 1 the Small Holdings and Allotments Acts, 1908 and 1910, and so much 
Geo. 6,0.84. of this Act as amends those Acts may be cited together as the Small 
Holdings and Allotments Acts, 1908 to 1919. 
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SCHEDULES. 


FIRST SCHEDULE. 

1. Every annuity shall be charged on and payable out of the county fund or borough 
fund or rate, as the case may be, of the county or borough by the council of which the 
annuity is payable. 

2. The council shall issue a certificate of the annuity to the person entitled thereto 
(in this schedule referred to as “ tho annuitant and for the purposes of this pro- 
vision the person who could, if the land had been disposed of for cash, have ^ven a 
good discharge for the purchase money, shall be deemed to be tho person entitled to 
tho annuity. 

If any question arises as to the person to whom a certificate ought to be issued, 
that question shall be referred to and decided by the [Minister] of Agriculture and 
Fisheries, whose decision shall be final and conclusive. 

3. If in any case the [Ministry] think it desirable so to do for the purpose of protecting 
the interests of persons entitled to any mortgage, charge, or other incumbrance on an 
annuity, they may direct that the certificate to be issued in respect of the annuity 
shall be issued to and held by such persons as they appoint to bo trustees for the 
purpose, and the persons so appointed shall, subject to the provisions of any regulations 
made under this schedule, he deemed to be the persons entitled to tho annuity. 

4. Any annuity may be divided at tho option of the annuitant into two or more 
annuities of any amount not being less than one pound, and any annuities wliother 
sub-divided or not may be consolidated with other annuities payable by the same 
council as the annuitant may direct. 

6. An annuity shall be payable by equal half-yearly payments on tho thirty-first 
day of March and thirtieth day of September in every year, and the first half-yearly 
payment in respect of the annuity, or, if a full half-yearly payment has not then 
accrued due, payment of a proportionate part of the annuity, shall be made on the 
half-yearly day which occurs next after the date on which the land in respect of which 
the annuity is issued is acquired. 

6. The council shall deliver to the annuitant or send to him by post a warrant or 
order on the county or borough treasurer, as the case may be, for every payment due 
to him. 

7. An annuity shall be included among the securities upon which a trustee may 
invest under the Trustee Act, 1893 (a). 

8. If within thirty days after a payment in respect of an annuity becomes duo the 
payment is not made, the annuitant may recover the amount thereof against the council 
in any court of competent jurisdiction. 

0. The annuitants, without prejudice to other remedies, may enforce payment of 
arrears of their annuities by the appointment of a receiver as though each annuity was 
interest on a mortgage granted to them by the council under the Local Government 
Act, 1888, or the Public Health Act, 1875, as the case may be. 

10. The [Minister of Health] may make regulations with respect to the keeping 
by a council of a register of annuitants, and with respect to the transfer and trans- 
mission of annuities, and with respect to the redemption of annuities, and the creation 
of a sinking fund by councils for that purpose, and the [Minister] of Agriculture and 
Fisheries may make regulations for the purpose of otherwise carrying the provisions of 
this Schedule into efifeot, 

11. Ho notice of any trust expressed, implied or constructive shall be receivable by 
a council in respect of an annuity, and no entry with respect to any such trust shall be 
made in any register of annuitants, 

(a) The Trustee Act, 1893, is now repealed, see the Trustee Act, 1925, Vol. V., post. 
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Section 2Gu 


SECOND SCHEDULE. 

Minor Ambndment.s op Principai, Aot. 


Provision of the Principal Act 
to be amended. 


Amendment. 


Section 9 - 
Section 23 


Section 2i- 


Section 27 


Section 84- 
Seotion 42- 


Seotion 43- 
Section 46- 


Section 47 - 


Section 49- 


Seotion 53 - 


Section 58- - 

Schedule L, Part II. - 


In paragraph (5) of subsection (2) after tho word “ let ” 
there shall be inserted tho words “ or sell/* 

In subsection (1) tho words “ for the labouring popula- 
tion ’* and belonging to tho labouring population ” 
and the words from “and that such allotmonts can- 
not” to “ applicants for the same ” shall bo omitted. 

Subsection (3) shall bo omitted. 

In subsection (1) after tho word “ allotments ’* there 
shall be added the words “ by any person or by an 
association to which allotmonts may be lot under this 
Act,” and the words “ (other than boroughs) ” shall be 
omitted. 

In subsection (4) tho words “other than a borough” 
shall bo omitted. 

In subsection (1) after tho words ** quarter’s rent ” there 
shall bo added tbo^ words “ (except whore tho yearly 
rent is twenty shillings or loss).” 

At tho end of subsection (4) there shall bo inserted the 
words “ except with tho consent of tho council.” 

In subsection (G) after the words “ system or ” there 
shall bo inserted tho words “ of letting or selling.” 

In subsection (1) tho word “ labouring shall be omitted, 

In subsection (l) for tho words ” attaching to small 
holdings or allotments provided by the council ” there 
shall be substituted tho words “ lotting to tonanta of 
small holdings and ftllotmonts^” and in subsootion (2) 
for tho words “ attached to the ” there shall be sub- 
stituted the words ** let to tenants of.” 

For tho word “may” there shall be substituted the 
word “ shall.” 

In subsection (1) after tho word ”do” there shall be 
insortod tho words “ or such Bhortor notioo as may be 
required by tho order for tho compulsory hiring of the 
land.” 

In subsection (2) for tho words ” subject in tho case of 
land hired by agroomont to any agreemont to tho con- 
trary ” there shall bo substitutod the words “ subject 
to any provision to the contrary in tho agreement or 
order for hiring.” 

In subsootion (1) and subsootion (2) after the word 
“ county ” in both places where it ouciirs there shall 
bo inserted the words “or borough or urbati district.” 

In subsection (3) the words “under tho provisions of 
this Act ” shall be omitted. 

In subsootion (4) after tho words “ adapting land for 
allotments ” there shall bo inserted tho words “ and 
the council of a borough or urban district may borrow 
for the purpose of grants or advances to a co-operative 
society.” 

In subsection (1) the word “ (England) “shall be omitted. 

In paragraph (2) (6) after tho word “ holdings ” there 
shall be added the words “ or allotmonts as the case 
may be.” 

In paragraph (6) after the word “ expenses ” there shall 
be added the words “ as the oounoil shall consider or/ 
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Sehedule a. 


TEIRD SCHEDULE. Soot, ion ss. 

Bnactmentjs Repealed. 


SessionandOhaper, \ SJmt Title. Extent oj Repeal. 


8 Edw. 7, c. 36 - Tlie Small Holdings Subsection (3) of section four ; suhseciion (4) 

and Allotments of section six; subsection (3) of section 
1908. seven; section eight ; subsections {1) and 

(3) of section nine ; section sixteen ; sec^ 
tion twenty-one ; in section twenty-three 
the words ^*for the labouring population^* 
and “ belonging to the labouring popula r 
tion ” and the words from “ and that 
such allotments cannot^' to applicants 
for the same ” and subsection (3) / in 
section twenty-four the words other than 
boroughs ” and “ other than a borough ; 
subsection (2) of section twenty-seven ; 
section thirty -one ; subsection (3) o/ section 
thirty-two ; in section thirty-four the word 
“ labouring ” / subsection (3) of section 
forty-one ; in subsection (3) of section forty- 
nine the words “ tunder the provisions of this 
Act** and in section fifty -eight the word 
“ (England)** 

6 7 6, c. 38. The Small Holding In section one the words duri'ng the con- 

Colonies Act^ 1916, tinuance of the present war and a period 
of twelve months thereafter** 

8 9 Oeo. 6, c. 26. The Small Holding Section one from “ Provided that ” to “ the 

Colonies (Amend- same in feu** 
meni) Act, 1918. 


This schedule ms repealed by S. L. B. A., 1927 (18 Halsbury’s Statutes 1183). 


THE EATS AND MICE (DESTRUCTION) ACT, 1919. 

(9 & 10 Geo. 5, c. 72.) 

An Act to make further provision for the Destruction of Rats and Mice, 

[23rd December, 1919.] 

1 . Any person who shall fail to take such steps as may from time to time Penalty for 
be necessary and reasonably practicable for the destruction of rats and mice failure to 
on or in any land of which he is the occupier, or for preventing such land destroy rats 
from becoming infested with rats or mice, shall be liable on summary con- 
viction to a fine not exceeding five pounds, or, where he has been served with 
a notice under this Act requiring him to take such steps, not exceeding 
twenty pounds. 

“ Person ” includes a corporation (Interpretation Act, 1889, s. 19 ; 18 Halsburv’s 
Statutes 1001). ^ 

Por definitions of “ land ” and “ occupier,” see s. 8, post, p. 5236. 

As to prosecutions, see s. 7, post, p. 5235. 
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Section 2. 


Enforcement 
of Act. 


2.-~(l) The following local authorities shall execute and enforce this Act ; 
that is to say, — 

(а) In the city of London, the common council ; 

(б) In any metropolitan borough, the borougli council ; 

(c) In any administrative county (other tluin the county of London) or 

county borough (except any part tlieroof which is a port sanitary 
district), the council of the county or borough ; 

(d) In any port sanitary district, the port sanitary authority : 


Provided that the London County Council shall, to the exclusion of any 
other authority, be the local authority for the purpose of executing and 
enforcing this Act with respect to the sewers vested in, and the sludge vessels 
belonging to, that council ; provided also that a county coumul may, with the 
consent of the council of any borough or county district in the county, dele- 
gate its powers and duties under this Act to that borough or district council, 
and, where powers and duties have boon so delegated, the borough or district 
council shall be the local authority for the, ])urposes of this Act. 

(2) The expenses incurred by the local authority uiidm- this Act shall be 
defrayed in the case of a county out of the general county finul, and in the 
case of a port sanitary authority as part of their exjxmses Jis a })(>rt sanitary 
authority, and in any other case as expenses ituuirred by hxsal authority 

64 & 65 Viet, in the execution of the Public Health (London) 1891, or the Public 

0- *76. Health Act, 1875, as the case may be. 

38 & 39 Viet. 

0 . 66 . “Port sanitary districts” and “x)Opt sanitary authorities ” are now ” port health 

districts ” and “ port health authorities ” (see anUi, p. 9), 

As to expenses (outside London), see now L, (h A., Part Vlll., I)p, 1007 
et seq. 


Powers of 
Board of 
Agriculture 
and Fisheries 
in case of 
default by 
local 

axithority. 


3. — (1) Where a local authority liaving powtn* t.o enfonu^. this Act fails, in 
respect of land of which it is the occupier, to comply with the provisions of 
section one of this Act or fails, in respect of laml for which it is the local 
authority under section two of this Act, to (ixccut-c or enforce any of the 
provisions of this Act, the Board of Agriculture and Fishtirics may by order 
empower the person therein named to enter u})on siudi land and to execute 
and enforce those provisions or to procure the ex(umtion and enforcement 
thereof. 

(2) The expenses incurred by or on behalf of the Jioard by reason of any 
such default of a local authority shall be paid to the l^oard on <lemand by 
the treasurer or other proper officer of that locial authority, and in default of 
payment the Board may recover the amount of such i^x^umHcs (except in so 
far as such expenses are otherwise re(u,)vorablo und(ir tJiis A(d) from the local 
authority ; and any sum paid by a local authority umler this H(M*,tion shall be 
defrayed as expenses under this Act. 

(3) For the purposes of this sectioji, any statfumuit tiant/uimid in an order 
of the Board that a local authority has failed to comply with, execute, or 
enforce any of the provisions of this Act shall be conclusive evidence of such 
default, and a certificate by the Board of expenses incurred under this section 
shall be conclusive evidence of such expenses. 


The powers of the Board (now Minister) of Agriculture aud Fisheries in so far as they 
relate to the supervision of the administration and onf()rc?cnu>nt of this Act in port sanitary 
districts (now port health districts) or in rospoct to vchhcIk, were traunforred t(j the Minister 
of Health by the Ministry of Health (Eats aud Mice BcHtruetion, Transfer of Bowers) 
Order, 1922 (S. E. & 0, 1922, No. 948). To this extent, theroforo, the words Minister 
of Health ” must be substituted in the Act for the words J:Joard of Agriculture and 
Fisheries.’* 

For definition of “ land,” see s. 8 , post, p. 6236. 
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4. A local authority having power to enforce this Act may from time to 
time, by public notice within its area, give instructions as to the most effective 
methods that can be adopted, both individually and collectively, with a view 
to the destruction of rats and mice. 

As to giving of public notice by a local authority, seo L. G. A., 1933, s. 287, mite., p. 1169. 


Seetion 4. 

Notice by 
local autho- 
rity of 
oftoctivo 
motliods. 


5. — (1) Where a local authority having power to enforce this Act is of L>owcrs of 
opinion that the occupier of any land in its district has failed to take such local autho- 
steps as are required by section one of this Act, such local authority may 
either serve a notice on the occupier requiring him to take such steps as are and 

prescribed in the notice within a time specified therein, or, after not less than penalty for 
twenty-four hours previous notice to the occupier, enter upon the land and intorforcncc. 
take such steps as are necessary and reasonably practicable for the purpose 
of destroying the rats and mice on the land or of preventing the laud from 
becoming iiifested with rats and mice, and may recover any reasonable 
expenses so incurred from the occupier of the land summarily as a civil debt. 

(2) A local authority in the exercise of its powers under this section shall, 
as far as possible, take or secure collective action for the destruction of rats 
or mice. 


(3) . . . 

(4) Any person authorised in writing by a local authority under this Ac.t, 
or by a person empowered to act in default of a local authority, may cuter 
any land in the district of such local authority for the purpose of asccrtaiuirig 
whether the steps required by section one of this Act arc being taken or of 
executing and enforcing this Act in any other respect. Any such person 
must produce the document by which he is authorised if so required. 

(6) Any person who shall obstruct or impede an officer or other person 
authorised as aforesaid in the execution of his duties or powers under this 
Act, or who, being the occupier of any land, shall fail to comply with any 
reasonable requirement of any such officer or other authorised person for 
facilitating the execution of his duties or powers, shall be liable on summary 
conviction to a fine not exceeding twenty pounds. 

Sub-s. (3) has been repealed by the L. G. A., 1933. As to delegation of powers to a 
committee by a local authority, see s. 85 of that Act, mU, p. 847. 

As to prosecutions under sub-s. (5), see s. 7, infra. 


6* — (1) This Act shall apply to a vessel as if the vessel were land, and the Application 
master of the vessel shall be deemed to be the occupier thereof. vessels. 

(2) A local authority having power to enforce this Act may, by notice 
served on the master of a vessel in its district, require him to take such neces- 
sary and reasonably practicable steps as are prescribed by the notice for 
preventing the escape of rats and mice from the ship, and, if a master fails to 
comply with the requirements of any such notice served on him, he shall be 
liable on summary conviction to a fine not exceeding twenty pounds. 

See the Port Sanitary Regulations, 1933, ante, p. 2430. 

As to prosecutions, see s. 7, infra. 

7. — (1) A prosecution for an ofience under this Act shall not be instituted Prosecutions, 
except by or with the authority of the Board of Agriculture and Fisheries or 
the local authority : Provided that this section shall not apply to Scotland. 

(2) In any proceedings under this Act a notice purporting to be signed by 
the clerk of a local authority shall, unless the contrary is proved, be deemed 
to have been signed by the clerk with the authority of the local authority, 

For oiroumstances in which the words “ Minister of Health ” are to be read for “ Board* 
of Agidctdture and Fisheries,’* see notes to s. 3, ante, p. 5234, 
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Section 8. 


Ferries (AcQmsiTiON by Local Authorities) Act, 1919. 


Interpreta- 

tion. 


8 . In this Act — 

The expression ‘‘ occupier ’’ means, in the case of land not occupied by 
any tenant or other person, the owner of the land ; 

The expression ‘‘ land ” includes any buildings and any other erection 
on land, and any cellar, sewer, drain or culvert in or under land. 


Saving of 

existing 

powers. 


Service of 
notices. 

Short title. 


9 . [Ap^^lication to Scotland.] 

10 . The powers conferred by this Act shall be in addition to and not in 
derogation of any powers conferred on any Government dcparfcinont or local 
authority, and all such powers may be exorcised concurrently in respect of 
any land. 

See definition of “ land ” in s. 8, supra. 

11 . Any notice under this Act may bo served cither p(irsonally or by 
registered post. 

12 . This Act may be cited as the Bats and Mice (Destruction) Act, 1919, 
and shall come into operation on the first day of January tunetcen hundred 
and twenty. 


THE FBREIES (ACQUISITION BY LOCAL AXITHOBITIES) 

ACT, 1919. 

(9 & 10 Gko. 6, c. 75.) 

An Act to enable Local Autlimities to acquire cxisttw) FerricH h}/ AgrmmnL 

[23rd Dccombor, 1919.] 

Power of local L— (1) A local authority (a) may, with the consent of th<» Minister of 
antuority to Transport, purchase or accept the transfer of, and the owner of any existing 
ex?8tiS femes, forry (b) may sell or transfer to a local authority, upon such terms as may 
be agreed on between the owner and the local authority, any existing ferry 
which is within the area of that local authority or which servos the inhabi- 
tants of that area (c). 

(2) Subject to the provisions of any Act of Parliament under which the 
ferry was established, and to the rights of any other porsons, the local 
authority may work, maintain and improve the ferry and cl large such tolls 
as were legally chargeable in respect of the ferry before tlio sale or transfer 
thereof to the local authority, or such other tolls as the local authority, with 
the approval of the Minister of Ti'ansport, may determine, or, with the 
approval of the Minister of Tx*ansport, the local authority may, if they think 
fit, free the ferry from tolls, and shall have the rights and powers which the 
owner of the ferry possessed and shall be subject to the obligations and 
liabilities to which he was subject. 

(3) A local authority may join with any other local authority for the 
purchase or acceptance, working, maintenance, or improvement of a ferry 
under this Act, or may contribute towards the expenses of the purchase or 
acceptance, working, maintenance, or improvement of a ferry by another 
local authority, and any difference which may arise between any local 
authorities who are acting jointly or jointly bearing any expenses under 
this subsection shall be determined by the Minister of Transport, or by an 
arbitrator appointed by him, and such determination shall be final and 
binding. 

(4) In this Act the expression existing ferry ” means any ferry legally 
established by Act of Parliament or otherwise (d) at the date of the purchase 
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or transfer, and includes all boats and other vessels, landing stages, ap- 
proaches, apparatus, plant and other property used in connection with the 
ferry. 

(5) The Minister of Transport shall have the like powers with respect to 
the holding of local inquiries for the purposes of this Act as are conferred 
by section eighty-seven of the Local Government Act, 1888, upon the 
Minister of Health for the purposes of that Act(c). 

(6) In this Act the expression “local authority” means and includes 
a county council, the mayor, aldermen and burgesses of a county or other 
borough, and the council of any urban or rural district. 

(7) . . . (/). 

(§) A local authority . . . may borrow for the purposes of this Act , . • 


Section 1. 

61 62 Vlct. 

c. 41. 


(a) See the definition of a local authority in sub-s. (6). 

{b) See the definition of an existing ferry in suto-s. (4:), 

(c) This is a wide expression. A ferry may serve the inhabitants of an area though 
it does not adjoin that area. 

(d) A ferry is created by Boyal grant, or in modern days by Act of Parliament, or 
exists by prescription which implies a Royal grant. See as to the creation of a ferry 
and generally as to the law relating to ferries, Halsbnry’s Laws of England, Vol. 15. 
p. 21. Reference may also be made to Hammerton v. Sari cf Dysart, [1916] 1 A. 0. 57 ; 80 
J. P. 97 ; 24 Digest 974, 66 ; Layzell v. ThompaoTb (1927), 91 J. P. 129 ; Digest Supp. j 
Bournemouth-Swana^e Motor Road and Ferry Co, v. Harvey db Sons, [1930] A. 0. 549 ; 94 
J. P. 217 ; Digest Supp. 

(fi) This section is sot out in full at p. 4763, ante. 

If) Subsection repealed by L. G. A., 1933, ante, p. 735. 

(g) Certain words in this subsection were repealed by tho L. G. A., 1933. 


2, In the case of every ferry acquired under this Act, regulations with Protection of 
regard to the working shall be made by the local authority for the proteo- public, 
tion from injury of passengers and the general public : Provided that no 
such regulation shall have any force or validity until the same have been 
confirmed by the Minister of Transport with or without amendment. 

Offenders against such regulations shall be liable on summary conviction to 
such penalties, not exceeding forty shillings, as may be thereby prescribed. 


3, Nothing in this Act affects prejudicially any estate, right, power, crown rightB. 
privilege, or exemption of the Crown and in particular nothing herein con- 
tained authorises any local authority to take, use, or in auy manner interfere 

with any portion of the shore or bed of the sea or of any river, channel, 
creek, bay, or estuary or any land, hereditaments, subjects, or rights of 
whatsoever description belonging to His Majesty in right of His Crown and 
under the management of the Commissioners of [Crown Lands] (a) or of the 
Board of Trade respectively without the consent in writing of the Com- 
missioners of [Crown Lands] (a) or the Board of Trade, as the case may be, on 
behalf of His Majesty first had and obtained for that purpose (which consent 
the said Commissioners and Board are hereby respectively authorised to give), 

{a) Words in brackets substituted for “ Woods ” in consequence of the Porestty 
(Title of Commissioners of Woods) Order, 1924. Soo Crown Lands Act, 1927, s. 1 (4) 

(3 Halsbury’s Statutes 330). 

4. Without prejudice to any existing right of His Majesty, and save as Bxemption 
provided by the Army Act, nothing in this Act shall extend to authorise tolls in 
any tolls to be demanded or received from any person when on duty in the inwr^ice o?^ 
service of the Crown, or for any animal, vehicle, or goods the property of, or 

when being used in the service of, the Crown, or returning after being so 

used, or from any police officer acting in the execution of his duty, or for 

any mail hag as defined by the Post Cffice Act, 1908(a). If any person s Bdw, 7 . c 48. 

wilfully and with intent to defraud claims or takes the benefit of any such 

exemption as aforesaid without being entitled thereto, he shall for every 
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Section 4 such offence be liable, on summary conviction to a fine not exceeding ton 
pounds, 

(a) S. 89 ( 13 Halsbury ’s Statutes 39). As to the oxciuption of servants of the Crown such 
as postmen, see A.-Q. v. Londonderry Bridge ComrnissioJier^, [10031 1 L R. 389 ; 24 Digest 
974,/, and as to exemptions under the Armj^ Act (17 Halsbury Statutes 131), soo A,^Q. v. 
Selby Bridge Propnetors, [1921] 3 K. B. 31 ; 39 Digest 340, 26*/?. 

5, [Application to Ireland.'] 

6. (1) [Scotland.] 

Extent and (2) This Act may he cited as the Ferries (Ac(|uisiti()ii by Local Autho- 
short title. ^ 919 ^ 


THE PUBLIC LIBRAKIES ACT, 1919. 

(9 & 10 Gko. 5, 0. 93.) 

An Act to amend the Public Libraries ActSy 1892 /<> 19Dl, (a)^ and in repeal so 
much of the Museum and Of/mnasiums Ac/, 1891 (f>), as authorises the 
provision of Museums in England and Wales. [23rd DcHuunbor, lOlDj. 

Powers of 1. — (1) The council of any county in England or Wab^s shall have power 

resolution specifying the area to which the resolution o.xtcnds to adopt 
PubUc Libra- the Public Libraries Acts for the whole or any part of their county, exclusive 

Ties Acts* county which is an existing library area within the mean- 

ing of this Act, as if the area specified in the resolution were a library 
district for the purposes of those Acts(c), 

(2) Where any resolution is pa.s8ed by the council of a county under this 
section, the Public Libraries Acts shall, as respects the area specified in the 
resolution, be carried into execution by the council as the library authority 
of the area, and, subject to the provisions of this Act, tins power to adopt 
those Acts for any district comprised in that area, being a library district 

66&66 vict, within the meaning of the Public Libraries Act, 1892, shall cease (d)» 

(3) Whore the Public Libraries Acts have been adopted by the council of 
a county, the council may borrow for the purposoH of thone Acts , . . (o) ; 

Provided that Tnoney borrowed for the purposes of those Acts shall not be 
reckoned as part of the total debt of the county for the purposes of suhseclion (2) 
of section sixty^nim of the Local Government Act, 1888, a^id that sixty years 
shall be substituted for thirty years in subsection (5) of the said section sixty- 
nine as the maximum period within which money borrowed for the purposes 
of those Acts is to be repaid (/). 

(a) The Acts referred to are tho Public Libraries Act, 1B92, the Public Libraries 
(Amendment) Act, 1893, and the Public Libraries Act, 1901, All thoso Acts are set out 
%n extenso, mte, pp. 4840, 4871, 4996. 

(h) See this Act in extenso, ante, p. 4827. 

(c) The power of adopting these Acts is extended by tho text to a County Oounoil. 
Eor the definition of an existing library area, see s. 10, post, p. 5244. And for the 
definition of a library district, see the Act of 1892, s, 1 (2), ante, p, 4840, 

(d) The power to adopt the Public Libraries Acts is that conferred by the Act of 1892, 
s. 1 (2), on urban districts and parishes not within urban districts, where the (bounty 
Council adopt the Acts for any area under sub-s. (I), the power to adopt by urW 
districts and parishes will cease. 

(e) Certain words here were repealed by the L. G. A., 1933 ; for p'ower to borrow, see 
now ibid., s. 196, ante, p. 1023. 

(/) The L. G. A., 1888, s. 69, ante, p. 4766, authorised a county council to borrow for 
any purpose for which a county council were authorised by any Act to borrow. But it 
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provided by sub-s. (2) that where the total debt of the county exceeded one-tenth of the Kot6 tO 
rateable value of the county, the amount should not bo borrowed save pursuant to a Section 1. 

provisional order made by the L. G. B. (now the Minister of Health), and confirmed by 

Act of Parliament. This restriction having been removed by s. 74 of the L. G. A., 1929, 
post, Vol. V.> the words in italics were repealed by Schod. XIL, Pt. V., ibid., post, Vol. V. 

By sub-s. (5) of s. 69 the loan had to be repaid within thirty years ; this is extended to 
sixty years by the provision in the text in case of loans for the purposes of the Public 
Libraries Acts. 

2. — (1) Any library authority, being the library authority of an ®^isting Arrangemgits 
library area (a) and not being the council of a county borough, may, on such ingubrary 
terms as may be agreed upon between the authority and the council of the 
county and approved by the Board (&), relinquish in favour of the council of the 
county any of their powers and duties under the Public Libraries Acts, and 
in that case the powers and duties so relinquished shall cease and the pro- 
visions of this Act shall have effect as if the council of the county had passed 
a resolution under this Act (c) adopting the Public Libraries Acts as respects 
that area. 

^2) Where under the provisions of this Act any existing library authority 
relinquishes its powers and duties in favour of the council of a county, any 
property or rights acquired for the purpose of the performance of those 
powers and duties shall by virtue of this Act be transferred to and become 
vested in the county council and any liabilities incurred for that purpose 
shall by virtue of this Act become liabilities of the county council, 

(a) See the definition of this expression in s. 10, ptost, p. 6242. 

ih) Lc. the Board of Education. See s. 10, post, p. 6242. 

(c) See s. 1, ante, p. 6288. 

3* — (1) Where after the commencement of this Act the Public Libraries townee and 
Acta are adopted by an authority which is not the library authority of an iibrl^ pows 
existing library area (a) and which is the local education authority for the 
purpose of Part II. of the Education Act, 1902 {&), all matters relating to 2 Bdw. 7, 0 . 42. 
the exercise by the authority of their powers under the Public Libraries 
Acts, except the power of raising a rate or borrowing money, shall stand 
referred to the education committee established under the Education Acts, 

1870 to 1918 (c), and the authority before exercising any such powers shall, 
unless in their opinion the matter is urgent, receive and consider the report 
of the education committee with respect to the matter in question. 

(2) A library authority, being the local education authority for the pur- 
pose of Part II. of the Education Act, 1902, may refer any matters relating 
to the exercise by them of their powers under the Public Libraries Acts, 
to the education committee established under the Education Acts, 1870 to 
1918(c), and may delegate to that committee any of those powers other 
than the power of raising a rate or borrowing money, and any education 
committee to which any powers are delegated under this section may, subject 
to any directions of the council, delegate all or any of those powers to a 
sub-committee consisting either in whole, or in part, of members of the 
education committee. 

(3) Where any powers stand referred or are delegated to an education- 
committee in pursuance of this section, those powers shall not, by reason of 
being so delegated, be deemed for any purposes whatsoever to be powers 
conferred by the Education Acts, 1870 to 1918, 

{a) See the definition of this expression in s. 10, post, p. 6242. 

{b) Part II. of the Education Act, 1902, related to Higher Education, and the local 
education authority for that purpose was the council of a county or county borough. 

(c) The education committee was established under the Education Act, 1902, s, 17. 

See now s. 4 of the Education Act, 1921 (7 Halsbury’s Statutes 132), which repealed the 
Act of 1902. 
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4. — (1) Section two of the Public Libraries Act, 1892 {which invpose>s limitations 
on the amount of the rate xolmh may be levied for the purposes of that Act) shall 
cease to have effect, and, where the expenses incurred by any library authority 
for the purposes of the Public Libraries Acts during the financial year current 
at the commenmnent of this Act exceed the amount produced by the maximum 
rate which the authority have power to levy for the purposes of those Acts, no part 
of those expenses shall be open to objection on the audit of the accounts of the 
authority on the ground that the statutory limitation on expenditure has been 
exceeded, if and in so far as the expenses were in the opinion of the Ministry of 
Health reasonably incurred (a) ; 

Provided that, if the library authority of any library district, either at 
the time when the Public Libraries Acts are adopted for the district or at 
any subsequent time, by resolution declare that the rate to bo levied for the 
purposes of those Acts in the district or any specified portion of the district 
in any one financial year shall not exceed such sum in the pound as may be 
specified, the power to I’aiso a rate for the purpose of those Acts in that 
district shall be limited accordingly, and any such resolution shall not be 
rescinded until the expiration of twelve months from the date on which it 
was passed, 

(2) Any expenses incurred by the council of a county under the Public 
Libraries Acts shall be defrayed out of the county fund (b), and the council 
may, if they think fib, after giving reasonable notice to the overseers of the 
parish or parishes (c) concerned, and in the case of an area situaio within a 
borough including a metropolitan borough or urban distxict aftt^r consultation 
with the council of the borough or urban district, charge any oxponsoH in- 
curred by them under those Acts on any parish or parislios which in the 
opinion of the council of the county are served by any institution wliioh has 
been provided or is being maintained by that council undtu* those Acts : 

Provided that the council of a county shall not charge any expeusos so 
incurred on any parish or parishes within an existing library district without 
the concurrence of the library authority of that district (d). 

(3) . . . (e). 

(а) Words in italics repealed by 8. L. R, A*, 1927 (18 Halnbury's WtatutiCH U8;i), No 
statutory limit is now imposed, hut the library authoriry may thomuclves limit the expendi- 
ture in connection with these Acts by resolution. 

(б) Eor the provisions m force as to the county fund, see the L, G* A., 198JJ, «. 181, ante, 
p, 1009. The expenses will therefore fall on the county at large, except in crises within the 
latter part of the section. 

(c) Overseers were abolished by s. 62 of the R. V. Act, 1925, p. 2222. Art, 14 
of the Overseers Order, 1927, ante, p. 3600, provides that notice must, now bo given in 
the case of an urban parish to the clerk to the rating authority and in a rural parish to 
the chairman of the parish council or parish meeting. 

(d) See the Act of 1892, s. 1, ante, p. 4840. 

(e) Repealed by the L. G. A., 1933, ante, p. 735. 

5. — (1) The council of a county by whom a rosolutit>n has been passed 
under this Act adopting the Public Libraries Acts may, if they think it 
advisable so to do with a view to the better carrying into effect of those Acts 
in any district (a), apply to the Board (h) for an order rescinding the resolu- 
lution as respects that district, and the JBoard may on any such application, 

they think fit, make an order accordingly, and thereupon the Public 
Libraries Acts shall, as respects that district, have effect as from the date 
specified in that behalf in the order as though the resolution had not been 
passed. 

(2) Any order made under this section may contain such consequential 
and supplemental provisions with respect to the transfer of any property or 
rights acquired or liabilities incurred under the Public Libraries Acts from 
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the council of the county to the library authority of the district concerned Section 5. 

as the Board think fit, but no such liabilities shall be transferred to such 

last-mentioned library authority without their consent. 

(3) In this section the expression district means, as the case requires, 
either a library district or a district which would have been a library district 
if a resolution adopting the Public Libraries Acts had not been passed under 
this Act by the council of the county (c). 

See sub-s, (3). 

(6) That is, the Board of Eduoation. See s. 10, ^os^, p. 5242. 

(c) For the definition of library district see s. 1 (2) of the 1892 Act, ante, p. 4840. And 
see s. 1 (2) of this Act, ariie, p, 6238, as to the excluding effect of a resolution of the county 
council, 

6 . A library authority, being the local eduoation authority for the purpose l*ower of certain 
of Part IL of the Education Act, 1902(a), may be authorised to purchase 

land compulsorily for the purpose of any of their powers or duties under the 
Public Libraries Acts in the same manner as they are authorised to purchase 
land compulsorily for the purpose of their powers or duties under the Educa- 
tion Acts, 1870 to 1918, and subsection (1) of section thirty-four of the 
Education Act, 1918, shall apply accordingly with the substitution of aS<|9aco.5, 
reference to the Public Libraries Acts for references therein to the Education 
Acts, and with the omission of proviso (h) thereof (&). 

(а) See note (c) to s. 3, ante, p. 5239. 

(б) Under s. 34 (1) of the Act of 1918 land might bo compulsorily acquirorl by an order 
submitted to the Board of Education and oonfirmed by them. The Act of 1918 was 
repealed by the Eduoation Act, 1921. See the provisions of ss. 109 et scq, of that Act 
(7 Halsbury’a Statutes 190 et saq.) and the Order of 1933 (S. B. & ()., 1933, No. 1021), 
ante, p. 3144, as to the acquisition of land. 

7. Section three of the Public Libraries Act, 1893, shall cease to have effect Bepcaiofs. 8of 
and accordingly any resolution passed in accordance with the ordinary pro- of 

cedure of the council concerned shall have full effect for the purposes of that 
Act (a). 

{a) Sect. 3 of the Act of 1893, ante, p. 4871, provided for the manner in which the 
Libraries Acts might be adopted. It is now superseded by the provision in the text. 

Words in italics repealed by S. L, R. A., 1927 (18 Halsbury’s Statutes 1183). 

.8, As from the date of the commencement of this Act, the power of Power of pro- 
providing schools for science and schools for art conferred by section eleven 
of the Public Libraries Act, 1892, shall cease, without prejudice, however, 
to the power of maintaining under the Public Libraries Acts any such school 56 <fc 66 Vlot 
established under that section before that date (a). ^ 

(a) See the section referred to, ante, p. 4842. 

9. As from the date of the oommencement of this Act, so much of section Power of pro- 
four of the Museums and Gymnasiums Act, 1891, as authorises the provision SSer 
of museums in England and Wales shall cease to have effect, without pre- ^^22 
judice however, subject as hereinafter provided, to the power of maintaining 
under that Act any museum established thereunder before the said date (a ) : 

Provided that, where the district for which a museum has been provided 
under the said Act at the said date is, or is part of, or at any time after 
the said date becomes, or becomes part of, a district which is a library dis- 
trict (h) within the meaning of the Public Libraries Acts, the museum shall 
be transferred to the library authority of the district, and be maintained 
by that authority as though it had been provided under those Acts (cV 

(a) See the section of the Act of 1891 referred to in the text, ante, p. 4828. Under s. 11 
of the 1892 Act, ante, p. 4842, a library authority had power to provide not only public 
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libraries, but also public museums, schools for science, art galleries, and schools of art* 
See now, however, as to schools for science and art, s. 8, a7ite, p. 52‘IJ, 

(h) See the Act of 1892, s. 1, mite, p. 4840. 

(c) Z.e,, under s. 11 of the 1892 Act, antC) p. 4842, 

10. Tor the purposes of this Act — 

The expi'ession “ the Public Libraries Acts means the Public Libraries 
Acts, 1892 to 1901 and this Act (a) ; 

The expression “ the Board ” means the .Board of Education ; 

The expression ‘‘existing library area” moans a district as respects 
which the Public Libraries Acts are in force and in which expenses 
have, within the last preceding financial year, been immrred for the 
purposes of those Acts, or in which a public libra.ry has been estab- 
lished and is being maintained under or by virtue of any local Act ; 

The expression “financial year” means the year ending on tho thirty- 
first day of March. 

(a) The Public Libraries Acts arc now .Public Libraries Act, 1892 ; Piiblui Libraries 
(Amendment) Act, 1893; Libraries Ojlbncos Act., I8i)8 ; Public Lilu’arios Act, 1901 
ante, pp. 4840, 4871, 4948, 4995, and this Act. 

This Act may be cited as the Public Libraries Act, 1919, and 
shall be construed as one with the Public Libraries Acta, 1892 to 1901, and 
those Acts and this Act may be cited together a« tho Public Libraries Acts, 
1892 to 1919(4 

(2) The enaclnienLs mUiomd in the Schedule lo lines' Act am hrehj repealed 
to the eMent specified in the third column of that svJicdnk (6). 

(a) See note {a) to s. 10^ supra, 

(b) This subsection and tho Schedule referred to thoroiii wore I’cptHilotl by S. L, R. A*, 
1927 (18 Halsbury’s Statutes 1183). 
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ELECTRICITY (SUPPLY) ACT, 1919 (a). 

(9 & 10 Geo. 5, c. 100.) 

An Act to amend the Law with respect to the supply of electricity. 

[23rd December, 1910.] 

Electricity Comm isdoners, 

1 , — (1) Por promoting, regulating, and supervising the supply of electricity Appointment of 
there shall be established as soon as may be after the passing of this Act, comSsSonors, 
a body to be called the Electricity Commissioners, who shall have such 
powers and duties as are conferred on them by or under this Act, and, 
subject thereto, shall act under the general directions of the Board of 
Trade ^). 

(2) The Commissioners, not exceeding five in number, of whom one shall 
be chairman, shall be appointed by the Board of Trade : in the case of two 
of the Commissioners the term of office shall be such as may be fixed by the 
Board of Trade at the time when the appointment is made ; tho other Com- 
missioners shall hold office during His Majesty’s pleasure. 

(3) Three of the Commissioners shall be whole-time officers. 

(4:) Three of the Commissioners shall be selected for practical, commercial, 
and scientific knowledge and wide business experience, including that of 
electrical supply. 

(5) A person shall be disqualified for being appointed or being a Com- 
missioner if he has, directly or indirectly, any share or interest in any 
undertaking for the supply of electricity, otherwise than as a ratepayer in 
the case of an undertaking of a local authority. 

(6) The Commissioners may act by two of their number and notwith- 
standing a vacancy in their number. 

(7) The Electricity Commissioners may appoint a secretary and such 
inspectors, officers and servants (c) as the Commissioners may determine, and 
there shall be paid out of the fund hereinafter established to the Com- 
missioners, and to the secretary, inspectors, officers and servants of the Com- 
missioners, such salaries and remuneration, and on retirement [or death] (d) 
such pensions or gratuities as the Board of Trade (e) may determine, and any 
expenses incurred by the Commissioners in the exercise and performance 
of their powers and duties under this Act, shall be defrayed out of the said 
fund(/). 

(8) Every document or instrument purporting to be an order or instru- 
ment issued by the Commissioners, and to be signed by the secretary to the 
Commissioners, or any person authorised to act on behalf of the secretary, 
shall be received in evidence, and be deemed to be such order or instrument 
without further proof unless the contrary is shown. 

(а) This Act is one of the Electricity (Supply) Acts, 1882-1936, which include the Electric 
Lighting Acts, 1882, 1888 and 1909, ante, pp. 4642, 4700, 5096, and the Electricity (Supply) 

Acts, 1922, 1926, 1928, 1933, and 1936, and the Electricity Supply (Meters) Aot, 1936, 

VoL V. and 7 Halabury’s Statutes 778, 792, 826 ; 26 Halshury^s Statutes 137 j 28 Hals- 
bury’s Statutes 61 ; 29 Halsbury’s Statutes 133. 

(б) The powers and duties of the Board of Trade under this Act and the Electric 
Lighting Acts have been transferred to tihe Minister of Transport by Order in Oouncil 
made under s, 39 (1) of this Aot, post, p. 6266, but by a proviso to that sub-seotion it is 
enaoted that the power of appointing Electricity Commissioners shall be exercised by the 
Minister of Transport with the concurrence of the Board of Trade. 

(c) An officer or servant appointed xmder this subsection may be appointed to act as' a 
meter examiner under the Electricity Supply (Meters) Aot, 1936, s. 1 (2), Yol. V. and 29 
HaLsbury’s Statutes 133. 

(d) The words in. brackets were added by s. 60 and Sohed. VI,, Electricity (Supply) Aot, 

19^6, VoL V, and 7 Halsbury’s Statutes 821, 825. 

(e) For Board of Trade now read Minister of Transport, See note (6), supra. 
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(/) Sco Superannuation (Various Services) Act, 1938, Sched. (31 Halsbnry’s Statutes 
027), as to certain superannuation benefits wliich may bo paid to dependants and to legal 
personal representatives. 

2. The Board of Trade (a) may exercise fchrou^^h the Electricity Com- 
missioners any of their powers and duties under the Electric Lighting Act.s (h) 
or the orders or regulations made thereunder or uuder any local Acts 
relating to the supply of electricity or under any enactment relating to 
matters incidental to such supply. 

(а) See note (6) to s. 1, ante, p. 5243. 

(б) This expression is defined to mean the Electric Lighting Acts, 1882 to 1909 (s. 36, 
p. 5263). 

3 . The Electricity Commissioners may, either by themselves or through 
any joint electricity authority established under this Act, or any authorised 
undertakers (a), or other competent body, conduct experiments or trials for 
the improvement of the methods of electric supply or of the utilisation of 
fuel or water-power, and, subject to the appr<^val of the Board of Trade (?>), 
incur such expenditure as may be necessary for the purpose. 

(а) This expression includes authorised distributors and pow(ir coinpauios (s. 3(), pasty 
p. 5263). As to who are authorised distributors and power companies, hoc the same sootion, 

(б) See note (6) to s. 1, ante, p. 5243. 

4 . The Electricity Commissioners may appoint a commitU^o or committees 
consisting of chairmen or other members of joint (d(^<jtricity authorities 
established under this Act, or representatives of authorisr^d undertakers or 
other specially qualified persons for the purpose of giving to the Com- 
missioners advice and assistance on such matters connoeted with th(^ general 
improvement and development of the supply of elootridty as may be referred 
to the committee by the Commissioners, and the ComiuiBsioners shall take 
into consideration any representations wbicL have been made to them by any 
such committee. 


Beorganisation of Supply of Mootriclty, 

5(a). — (1) The ElectricUy Commissiomrs may provisionally determine that 
any district in the United Kingdom shall he constituted a separate electricity 
district for the purposes of this Act, and,, in considering what areas are to he 
included in a district, areas shall he grouped in such manner as may seem to 
the Commissioners most conducive to the efficiency and economy of the supply 
of electricity and to convenience of administration. Before finally determining 
the area of any such district, tfie Electricity Gommimoners shall publish notice 
of their intention so to do and of the area proposed to he included in such district, 
and shall also give notice thereof to all county coumils, local authorities, and 
authorised undertakers any part of whose county district or area of supply is 
proposed to he included in the electricity district, and, if any objection or repre- 
sentation be made on account of the inclusion in or the exclusion from the pro- 
posed district of any area, the Electricity Qommissiomrs shall hold a local 
inquiry with reference to the area to he included in the proposed district : 

Provided that, where a local mquiry is held as hereinafter provided regarding 
the improvement of the organisation of the supply of electricity in any district, 
the area of that district shall not he finally determined until after that, inquiry 
has been held, 

(2) Where it appears to the Electricity Commissioners with respect to any 
electricity district so provisionally determined that the existing organisation for 
the supply of eledrixity therein should he improved, the Commissioners shall 
give notice of their intention to hold a local mquiry into the matter, and shall 
give to authorised undertakers, county councils, local authorities, railway com- 
panies using or proposing to use electricity for traction purposes, Iwrge consumers 
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of electricity y and other associations or bodies within the district which appear to 
the Commissioners to be interested, an ^opportunity to submit, ivithin such time 
as the Commissioners may allow, a scheme or schemes for effecting such improve- 
ment, including proposals for altering or adjusting the boundaries of the district 
and, where necessary, the formation of a joint electricity authority [or other hod'ijl (6) 
for the district. 

(3) If no such scheme is submitted within the time so allowed, or if no scheme 
submitted is approved by the Commissioners, the Commissioners may themselves 
formulate such a scheme. 

(4) The Electricity Commissioners shall publish, in such manner as they 
think best adapted for ensuring publicity, any scheme which they have approved, 
with or without modifications, or which they have themselves formulated, and 
shall hold a local inquiry thereon. 

(a) See now the substituted section in a. 36, Electricity (Supply) Act, 1926, Vol. V, 
and 7 Halsbury’s Statutes 815, 

(h) These words were added by s. 19 of the Electricity (Sup])ly) Act, 1922, Vol. V., "post^ 

6 {a). — (1) A scheme under the last-foregoing section may provide for the 
establishment and (where desirable) the incorporation with power to hold 
land without licence in mortmain, of a joint electidcity authority represen- 
tative of authorised undertakers (h) within the electricity district, either 
with or without the addition of representatives of the council of any county 
situate wholly or partly within the electricity district, local authorities, 
large consumers of electricity, and other interests [(including the persons 
employed in connection with the supply of electricity)] (c) within the elec- 
tricity district, and, subject as hereinafter in this Act provided, for the 
exercise by that authority of all or any of the powers of the authorised 
undertakers within the electricity district, and for the transfer to the 
authority of the whole or any part of the undertakings of any of those 
undertakers, upon such terms as may be provided by the scheme, and the 
scheme may contain any consequential, incidental, and vSupplemental pro- 
visions which appear to be expedient or proper for the purpose of the 
scheme ((i), including provisions determining the area included in the 
electricity district : [and the conditions of employment of persons employed 
by the joint electricity authority] (e). 

Provided that no such scheme shall provide for the transfer to the 
authority of any part of an undertaking except with the consent of the 
owners thereof. 

(2) The scheme may provide for enabling the joint electricity authority 
to delegate, with or without restrictions, to committees of the authority any 
of the powers or duties of the authority, and for the payment out of the 
revenues of the authority of travelling and subsistence expenses of members 
of the authority, and reasonable compensation for loss of remunerative time. 

(а) The construction of this section was considered in R. v. Electricity Commissioners, 
Bx parte London Electricity Joint Committee Co. (1920), Ltd., [1924] 1 K. B. 171 ; 88 
J. P. 13 ; *I)igest Supp. A scheme which compelled the joint electricity authorilv to 
appoint two committees and assigned to each of the committees separate portions of the 
district and delegated separate powers and duties to each committee was in that case 
held to ho ultra vires. 

A joint electricity authority, although authorised by a scheme under this Act to promote 
** any bill “ for the purposes of this scheme,” cannot promote a hill to enlarge the limits 
of their area as defined by the scheme or to obtain additional powers which might have 
been hut were not conferred by the scheme (Att.-Gen» v. London and Home Counties Joint 
Electricity Authority, [1929] 1 Ch. 513 ; 93 J. P. 115 ; Digest Supp.). 

(б) See definition in s. 36, post, p. 5263. 

(o) The parenthesis in brackets was added by s, 20 of the Electricity (Supply) Act, 
1922, Vol. V, and 7 Halshury’s Statutes 788. 

(d) The scheme may also contain provisions (a) for the carrying out by the joint elec- 
tricity authority for the development of the supply of electricity within the district ; and 
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(6) for the subsec[uent alteration of the constitution of the joint electricity authority 
(see s, 37, Electricity (Supply) Act, 1926 ; Vel. V. and 7 Halabury’s Statutes 815). 

(c) These words were added by s. 20 of the Electricity (Supply) Act, 19:22, VoL V., post, 

To— (1) The Electricity Commissioners may make an order giving effect 
to the schemes embodying decisions they arrive at as the result of such 
inquiry as aforesaid, and present the order for confirmation by the Board of 
Trade (a ) , who may confirm the order either without modification or subject 
to such modifications as they think fit (6). 

(2) Any such order shall be laid, as soon as may be after it is confirmed 
before each House of Parliament, but shall not come into operation unless 
and until it has been approved either with or without modification by a 
resolution passed by each such House, and when so approved shall have 
effect as if enacted in this Act (c). 

(3) An order made under this section may bo altered by a subsequent 
order made, confirmed, and approved in like manner as the original order (d), 

(a) Now M. of T. See note (h) to s. 1, ante, p. 5248. 

(h) A writ of prohibition issued to prohibit the commissioners from holding a local 
inquiry and proceeding further with the consideration of an ultra vires sohumo notwith- 
standing the provisions of this section (R. v, Ehoiriciiy Commissioners,, Ex parte Lorhdan 
Electricity Joint Committee Co, (1920), .Ltd,, (19241 I K. B. 171 ; 88 4, V. 13; 20 Digest 
197, 1), 

(c) As to the efiEeot of this provision, soo Ex parte Ringer and the cases cited therewith 
at p. 4606, ante. 

(d) This provision includes power by a subsequent order to oonstituto a Joint electricity 
authority where the original order did not provide for the constitution of suoh an authority, 
and such an order shall apply s. 16 of this Act, post, p. 5242, as aitiomhul to the officorH 
and servants of the body displaced by the johit electricity authority (.s. 38, ’Ele(?tri«ity 
(Supply) Act, 1926 ; Vol. V. and 7 Halsbury’s Statutes 815). 

8.— (1) It shall be the duty of every joint olocfcriciiy authority consti- 
tuted under this Act to provide or secure the provision of a cheap and 
abundant supply of electricity within their district, and for that purpose 
every such authority shall have such powers and duties as are conferred or 
imposed upon them by the scheme under which they are constituted or by 
this Act with respect to — 

(а) the supply of electricity within their district (including the construc- 

tion of generating stations (a), main transmission lines (a), and 
other works required for the purpose) ; 

(б) the acquisition of the undertakings or parts of the undertakings of 

authorised undertakers (a) ; 

and such powers incidental thereto, as are in the scheme or in this Act 
mentioned, and every such authority shall comply with any gtmeral direc- 
tions given to them by the Electricity Commissioners as to tlie exorcise and 
performance of their powers and duties (?>). 

(2) A joint electricity authority may, with the approval of the Electricity 
Commissioners, establish or join with any other such authority in establislung 
a scheme for the payment of superannuation allowaucos and gratuities to 
any of their officers and servants who become incapable of discharging their 
duties by I reason of permanent infirmity of body and mind or old age upon 
their resigning or otherwise ceasing to hold office, and the expenses incurred 
under any such scheme shall be treated as part of the expenses of the 
authority in carrying out their powers and duties under this Act (c). 

{a) See the definitions in s. 86, post, p. 6263. 

(5) See the power given to discharge purohase price by the issue of stook by s. 4 of the 
Electricity (Supply) Act, 1922, Vol. Y.^post, and see h. 8 of the same Act, Vol, V.,po6t, 
See also the power to lease undertakings to joint elootrioity authorities given by $. 6 of 
the same Act, Vol, V„ post. 

(c) Section 33, Electricity (Supply) Act, 1926, Vol. V. and 7 Halsbury’s Statutes 812, 
gave specific power to a joint electricity authority to adopt the provisions of the hooal 
Government and other Officers’ Superannuation Act, 1922 (10 Halsbury’s Statutes 86S), 
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without prejudice to the proviyions of tliia section, so that apparently the approval of the Note to 
Electricity Commissioners was roquired to such adoption. But see now a. 34 of the geotJon 8* 
L. G. Superaniuiation Act, 1937, ante,, p. 2090. 


Generating Stations. 


9, A joint electricity authority may, with the consent of the Electricity Power to 
Commissioners, by agreement with the owners thereof acquire any generating g^erating 
station or any main transmission line from any such station on such terms stations, etc. 
as may be agreed (a). 


(a) See s. 12 of the Electricity (Supply) Act, 1922, Vol. V., post, for a power to make 
agreements as to working of generating stations, For meanings of “ generating station ” 
and **main transmission line,” see s. S6,post, p, 5268. 


10, Where a joint electricity authority or any authorised undertakers (a) Eight to use for 
are authorised by order made after the passing of this Act to acquire or use ftatlonsHand 
any land for the purpose of a generating station (a), no person shall be jcciuired for 
entitled to restrain the use of the land for that purpose, 

(a) See definitions in s. 36, post, p. 5263. 


IL Notwithstanding anything in any special Act or order in force at the Restrictions on » 
passing of this Act, it shall not be lawful for any authority, company, or monfof'new' 
person to establish a new or extend (a) an existing generating station (J) or 
main transmission line (h) without the consent of the Electricity Commis- ® ’ 

sioners (c) (which consent shall not be refused or made subject to compliance 
with conditions to which the authority, company, or person object, unless a 
local inquiry (d) has been held), but this restriction shall not apply to the 
establishment or extension of a private generating station : provided that, 
in the case of the establishment of a new private generating station, the 
owner thereof shall comply with any regulations made by the Electricity 
Commissioners as to the type of current, frequency, and pressure to be 
used ; but such regulations shall be so framed as not to interfere with the 
economical and efficient working of the business for which the supply is 
generated : 

Provided that, in the easel of a railway company using or proposing to use 
electricity for traction, and in the case of the owners of a dock undertaking 
regulated by Act of Parliament using or proposing to use electricity for the 
purposes of their undertaking, consent shall not he refused unless it is 
proved to the satisfaction of the Electricity Commissioners that a joint 
electricity authority or authorised undertakers are or will be willing and in 
a position to give the railway company or owners a supply of electricity, 
adequate in quantity and regularity to meet the present and prospective 
demand of the railway company or owners, at a cost not greater than would 
have been incurred by the railway company or owners in supplying them, 
selves : 

Provided also that — 

(a) where a group of persons carrying on or intending to carry on 
businesses in which large quantities of electricity ^sire used for 
purposes other than for provision of mechanical power or light 
propose to establish a generating station for the purposes of such 
businesses; or ^ 

(h) where a manufacturer, having a business in which electricity can be 
generated from energy derived from a process of manufacture 
carried on in his premises, proposes to establish a generating 
station for the purpose of supplying electricity not only for his 
own business but also to other manufacturers whose businesses 
are associated therewith : 

the Electricity Commissioners may authorise the establishment, by or on 
behalf of those consumers or that manufacturer, of a generating station, 
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Section 11. subject to the condition that any surplus electricity generated beyond that 

required by those consumers or, as the case may be, by the business of that 

manufacturer or the associated businesses shall (if required by the Electricity 
Commissioners) be supplied to the joint electricity authority, or any autho- 
rised undertakers, at such prices as the Electricity Commissioners may think 
fit and proper, and may by order authorise the exercise of such other powers 
(including the breaking up of roads, railways, and tramways) as may bo 
necessary for the purpose of such supply, and the generating station shall be 
treated for the purposes of this Act as though it were a private generating 
station. 

(а) The substitution for existing plant of smaller but more efficient plant in a generating 
station is an extension of a “ generating station ” within s, 36, p, 5203, and requires 
tbe consent of the commissioners under this section {AtL-Om, v. Ealing Corpn,, [1924] 
2 Ch. 545 ; 88 J. P. 153 ; 20 Digest 200, 15). 

(б) See definition in s. 36, posi, p. 5263. 

(c) See 8. 18 of the Electricity (Supply) Act, 1922, Vol. V., for conditions under which 

the restriction on generating stations and obligations to take supplies from same arc not to 
apply. See also s. 25 of the Act of 1922, Vol. V., post, as to the power of persons not being 
undertakers to supply electricity. In giving consent under this section regard must be had 
to the provisions of the EJeotrioity (Supply) Act, 1926, and the effect of any scheme 
or proposed scheme thereunder (see s. 18 (2) of that Act; Vol. V. and 7 Halsbury’s 
Statutes 806). See JK. v. Electricity OommisaioMrs, Ex 2 )a>rfe Cheater Oorpomtion, [1940] 
2 K. E. 247 ; 104 J. P. 324 ; Digest Supp. 

(d) As to local inquiries, see s. 83, posi, p. 6202. 

Powers of Joint Electricity Authonties {a). 

Powers of 12 .— (1) A joint electricity authority shall have power to supply electricity 

authVritie?in ^ within their district subject to the following limitations, that is to say, the 
respect of the authority shall not supply electricity— 

eSffiity. («) in which for the time being forms part of tho area of supply 

of any authorised distributors without the consent of those dis- 
tributors, except to railway, canal, or inland navigation companies 
or authorities for the purposes of traction or haulage^ or for lighting 
vehicles and teasels for the haulage or traction of which electricity 
is supplied, or for the purpose of charging or re-charging electric 
vehicles not running on rails ; or 

(h) in any part of the area of supply of a power company for any purpose 
for which the company are therein authorised to supply elootrioity, 
without the consent of the company, except to the previous owner of 
a generating station which has been transferred to tho joint electricity 
authority or for the purpose of charging or re-charging electric vehicles 
not running on rails (h) : 

Provided that, where the authorised distributors or power company refuse 
or withhold their consent, the joint electricity authority may appeal to the 
Electricity Commissioners as to whether the consent is unreasonably refused 
or withheld, and tho Board of Trade (c) on the recommendation of the Elec- 
tricity Commissioners may dispense with such consent if in their opinion it 
is unreasonably refused or withheld, and the consent shall be deemed to be 
unreasonably refused or withheld if the authorised distributors or power 
company are not willing and in a position to give tho requisite supply upon 
reasonable terms and within a reasonable time, and in oonsidering what are 
reasonable terms and what is a reasonable time the Board of Trade (c) shall 
amongst other things have regard to tho terms upon which and the time 
within which the joint electricity authority and the authorised distributors 
or power company axe respectively willing and able to give the HUpply, and, 
where the authorised distributors or power company are themselves supplied 
by the joint electricity authority, the terms upon which they are so supplied, 
including the period of time for which such terms are to be binding (d)* 

(2) This Act shall, in relation to every joint electricity authority, be 
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deemed to be a special Act for the purposes of the Electric Lighting Acts (6), Section 12. 

and every joint electricity authority shall be deemed to be undertakers 

within the meaning of those Acts, and for thejpurposes of this section there 
shall be incorporated with this Act the provisions of the Schedule to the 03 & 64 Viet. 
Electric Lighting (Clauses) Act, 1899 (/), subject to such exceptions and 
modifications as may be prescribed by the order constituting the joint 
electricity authority : 

Provided that sections two and three of the Electric Lighting Act, 1888 5X&62 Vict. 
(which relate to the purchase of undertakings by local authorities), shall * 
not apply to the undertakings of joint electricity authorities. 

(3) Subject to the limitations hereinbefore contained on the powers of a 
joint electricity authority to supply electricity, the Electricity Commis- 
sioners may by order, after such inquiry as they think fit, impose on any 
joint electricity authority an obligation to supply electricity in such circum- 
stances within such areas, and on such terms and conditions as to price and 
otherwise as may be specified in the order (g), 

(а) See the provision as to the mode of exercising their powers by joint electricity 
authorities contained in s. 15 of the Electricity (Supply) Act, 1922, Vol. V., i)ost. 

(б) The words in italics were deleted by s. 16 (1) of the Eloctrioity (Supply) Act, 1922, 

Vol, V., post. 

(c) Now tho M. of T. See note (b) to a. 1, mite, p. 5243. 

(d) The words in italics were deleted by s. 16 (1) of the Electricity (Supply) Act, 

1922, and by the same sub-section the following proviso was inserted at tho end of the 
suh-sGotion in the text : Provided that, if in any particular part of the area of supply of 
a power company, the power company arc not willing and in a position to supply 
electricity to any local authority, company or person who is prepared to enter into a 
binding contract with that power company to continue to receive and pay for a supply 
of oleotricity U|)on such terms and conditions (including tho payment of a minimum 
annual sum) as will, in the opinion of the Electricity Oommissioners, afford an adequate 
return to tho power company, and is also (in the case of a company or person) prepared 
to give to tho power company (if required by them so to do) security for tho payment of 
all sums which may become due to the power company under the contract, then and in 
such case the Electricity Oommissioners may, by special order under s. 26 of the 
principal Act, post, p. 5260, authorise a joint oleotricity authority to supply electricity in 
that particular part of the area of supply of the power company without tho consent of 
the power company. In determining what terms and conditions will afford an adequate 
return to the power company, the Oommissioners shall have regard to the following 
amongst other considerations : (i) The period for which the authority, company or 
person requiring the supply guarantees to take the supply ; (ii) The amount of 
eloctrioity and the maximum power required ; (iii) The hours during which the power 
company can be called upon to give the supply; (iv) The capital expenditure in 
connection with tho supply ; and (v) To what extent capital expended in connection 
with the supply may become unproductive to the power company upon the discontinu- 
ance of the supply. 

(e) These are the Electric Lighting Acts, 1882 to 1909 (s. 36, post, p. 5263). See these 
Acts at ante, pp, 4642, 4700, 5096. 

(/) See this Act at ante, p. 4949. 

(a) See the provision contained in s. 18 of the Electricity (Supply) Act, 1922, 

VoY. V., post, as to the limitation on the prices to be charged. 

13. — (1) Any local authority being authorised distributors (a) may, with Transfer of 
the consent of the Electricity Commissioners, agree with the joint electricity jSnt 
authority of the district in which the area of supply (b) of the local authority authorities, 
or any part thereof is situated for the transfer to the joint electricity 
authority of the whole or any part of the undertaking of the local authority 
within that district : 

Provided that, where part of the area of supply of the local authority is 
situated in a locality which is not included in an electricity district, the 
powers of purchasing that part may, if the Electricity Commissioners 
consent, be exercised by a joint electricity authority within whose district 
any part of the area of supply is situated (c). 

(2) Where under the Electric Lighting Acts, or under any order made 
thereunder or under any special or local Act, any right to purchase the 
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whole or any part of the undertaking of any authorised distributors is vested 
in any local authority (including a county council), the right may, by any 
order under this Act constituting ^ joint electricity authority for the 
district comprising the area of the local authority, [or by any amending order 
under section seven of this Act] (d), he transferred to and vested in the joint 
electricity authority, subject to the order providing for adequate representa- 
tion on the joint electricity authority of the local authority from whom the 
right is transferred, and, on any such right being so transferred, the order or 
Act conferring the right shall be construed accordingly, and any question as 
to the adequacy of such representation shall be determined by the Electricity 
Commissioners (e) : 

Provided that, if the area of the local authority is situate partly in the 
district of one joint electricity authority and partly in that of another, the 
right shall be transferable to such one of those joint electricity authorities 
or divisible between them as the Electricity Commissioners may determine, 
and where part of such area is situate in a locality which is not included in 
an electricity district the right of purchasing that part may, if the Elec- 
tricity Commissioners consent, bo transferable to a joint electricity authority 
within whose district any part of such area is situate. 

(3) Where any such right as aforesaid becomes exorciseahle before the 
date of the constitution of a joint electricity authority, the right shall not 
he exercised by the local authority without the consent of the Eloctricity 
Commissioners, and such consent may be given subject to such conditions 
as the Commissioners may think fit, and it shall be lawful for the local 
authority to comply with any conditions so imposed. 

(4) A joint electricity authority with the consent of the Electricity 
Commissioners may at any time acquire the whole or any part of the under- 
taking of any authorised undertakers not being a local authority, by 
agreement, and it shall be lawful for any such undertakers to soil their 
undertaking or any part thereof to a joint eloctricity authority. 

(a) See definition in s. 86, posi, p. 6268, 

(1) This expression has the same meaning as in the Elootrlo Lighting Act, XOOD (s. 86). 
See s. 26 of the Act of 1909, p. 6103. 

(c) See with reference to the provisions of this Hub-sootion, note (6) to s . 8, ante^ p. 6246, 

(d) The words in brackets were added by s. 60 and Schecl. VL, Eleotrieity (Supply) Act, 
1926, Vol. V. and Halsbury^s Statutes 821, 826, 

(e) See with reference to this sub-section s. 7 of the Elootrio liigUtiug Act, 1909, mifc, 
p. 6099, and see also s. 14 of the Electricity (Supply) Act, 1922, VoL V., jpost* 

14. [Special provisions as to power compmnies] (a), 

(a) This section was repealed by s. 17 (8) of the Electricity (Supply) Act, 1922, See 
the substituted provisions in s. 17 (1), (2) of that Act, Vol. V,, past 

15, — (1) The Board of Trade (a) on tho ropresontation of tho Electricity 
Commissioners, may by order authorise any joint electricity authority or 
any authorised undertakers (h) to abstract water from any river, stream, 
canal, inland navigation or other source, and to do all such acts as may be 
necessary for the purpose of enabling the joint electricity authority or 
authorised undertakers to utilise and return the water so abstracted, subject 
to such conditions as may be specified in the order, but the Board shall not 
in any case make such an order until notice of their intention to make the 
order has been given by advertisement or otherwise as the Board may 
direct and an opportunity has been given to any person who appears to the 
Board to be affected of stating any objections he may have thereto, and 
such order may provide for the recovery in a summary manner of penalties 
for infringement of the order : 

Provided that — 

(a) where the source from which the water is to be abstracted is 
a canal, inland navigation, or harbour regulated by Act of 



9 (SC 10 Geo. 5, o. 100. 6261 

Parliament, or where any existing rights of riparian owners Section IB. 

will be affected by the abstraction of the water, the order 

authorising the abstraction shall be a special order, and shall 
provide that the water not consumed shall, subject to any 
agreement to the contrary, be returned at a level not lower than 
that at which it was abstracted ; and 

(6) the order shall require that all water not consumed (and in no 
case less than ninety-five per centum of the water abstracted) 
shall be returned in a condition not less pure than when it was 
abstracted and at a temperature not higher than such as may 
be specified in the order (which temperature shall be fixed at 
such a degree as appears to the Board necessary to avoid injury 
to public health or to fisheries, if any, or in the case of a canal or 
inland navigation to the works thereof, or to vessels using the 
same, or to the trade or business carried on by any person using 
the same for the purposes of or in connection with his trade or 
business) ; and 

(c) no order shall be made authorising the abstraction of water from 

any dock regulated by Act of Parliament except with the consent 
of the owners thereof and subject to such terms and conditions 
as may be agreed. 

[(co) No order authorising the abstraction of water from any 
reservoir or other works used by any statutory water undertaker 
for the purposes of the undertaldng shall be made without the 
consent of such undertaker (which consent shall not be unreasonably 
refused) and if any question arises as to the reasonableness of any 
refusal or of the terms sought to be imposed as a condition of giving 
consent the question shall be referred to a single arbitrator 
nominated by the Lord Cliief Justice, or in Scotland by the Lord 
President of the Court of Session, and in any such order there shall 
be inserted such provisions as the Minister of Health (or in the case 
of Scotland, the Scottish Board of Health) may consider proper for 
safeguarding the interests of the water consumers] (c ) ; and 

(d) in any order authorising the abstraction of water from the 

Manchester Ship Canal there shall be inserted such provisions 
as the Board of Trade may consider adequate for preventing 
interference with the navigation of the canal. 

(2) A joint electricity authority and any local authority, company, or 
person may, with the consent of the Electricity Commissioners, enter into 
arrangements for the utilisation, for the purposes of the joint electricity 
authority, of water power, waste heat, or other form of energy which the 
local authority, company, or person may be able to dispose of, or for the 
supply by the joint electricity authority of any form of energy other than 
electricity, and, where such an arrangement has been made, the joint 
electricity authority may be authorised by order (d) to exercise such powers 
(including the power to break up roads, railways, and tramways) as may be 
necessary for the purpose of conveying such energy : 

Provided always that such joint electricity authority, local authority, 
company, or person shall in no case have the power to enter into arrange- 
ments for the supply by the joint electric authority of any form of energy, 
other than electricity, in any area or district within which any undertakers 
may be authorised by Parliament to supply such form of energy unless and 
until such undertakers consent thereto, and then only upon such terms and 
conditions as may be agreed upon with such undertakers, 

(3) The purposes for which a joint electricity authority may be authorised 

to acquire compulsorily or use land under section one (e) of the Electric 9 udw. 7, c, 84. 
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Seetion 16, Lighting Act, 1909, shall include the development of water-power for the 
generation of electricity. 

(4-) A joint electricity authority may, with the consent of the Electricity 
Commissioners, erect, maintain, alter, improve, and renew by-product plant 
with all necessary machinery and apparatus, and do all such acts as may be 
proper for working up and converting the residual products arising directly 
or indirectly from the generation of electricity : 

Provided that, where it appears to the Electricity Oommissionors that the 
establishment of any such by-product plant could properly bo undertaken by 
any existing company, authority, or person, a joint electricity authority shall 
not establish such plant without first giving to such company, authority, or 
person an opportunity for so doing. 

(а) By s. 39 (1), post, p. 5865, and an Order in Oouuoil made thorounder, tho powers 
of the Board of Trade under this Act have passed to tho Minister of Transport. 

(б) See definition in s. 86, post, p. 6268. 

(c) The words in brackets were added by s. 60 and Sohod. VI., tllootricity (Supply) Act, 
1926, Vol. V. and 7 Halsbury’s Statutes 821, 826, to moot the decision in Metropolitan 
Water Board v. Minister of Transport (1926), 90 J, 1\ 62 ; Digest Hupp, in that case it 
was hold that an order of the Minister of IVansport un(l<T this setstion might authorise 
the abstraction of water from a reservoir of the J^oard against tht^ wisinm of the Board. 
The amendment requires the consent of a stattitory water undertaker to the making of 
an order authorising the abstraction of water from a reservoir, etc., of suesh an undertaker. 

• (d) See s. 32 (3), post, p. 5262, as amended by tho .Elootri<uty (Supply) Act, 1926, Vol. V. 

and 7 Halsbury’s Statutes 792, which provides that m order empowering tho breaking up 
of streets, railways, and tramways, other thaxi such as (5an bo brolam up under any order 
or special Acts relating to tho particular joint elootricity authority or undertakers, shall 
apply or incorporate tho provisions of the Elect ric Jdghiitxg ((JIiiuhoh) A<d, 1890, a7ite, 
p. 4949, relating to tho breaking up of streets, railways, and tramways. 'rh<^ anumdiiig 
provision dispenses with the necessity for a special order and a-fk'purt xnent al order only 
will now be necessary. 

(e) See this sootion at p. 5090, ante, 

CompeneaMon ig. If after the eighth of May nineteen liuadrtHl and uin(d.eeti, and within 
ofe^foymont, fivo years from the date when mid'Cr fUa Act (a) a trtiTiHlbr of t he wliohj or any 
part of an undertaking has been eifeotod, [or an atithoiised tmderiakc^r has 
ceased to operate or changed the method of operation of the whole or any part 
of an undertaking in pursuance of— 

(a) a scheme for the improvement of the supply of electrioitiy in any district ; or 

(b) an agreement or arrangement between various authorised unch'.rtakors for 

the rendering of mutual assistance to one another] {m) 
any officer or servant who has, before the mid eighth day of May (6), been 
regularly employed in or about tho undertaking or any authorised undertaking 
(6&) proves to the satisfaction of a referee or a l)oard of roforeos appointed by 
the Minister of Labour that in consequence of this Act (c) he — 

(i) has suliered loss of employment, or diminution of salary, wages or 

emoluments, otherwise than on grounds of miHc^onduct, incapacity, 
or superannuation ; or 

(ii) has relinquished his employment in consequence of Ixung required to 

perform duties such as were not analogous or were an unreasonable 
addition to those which before the, said ng/ith day of May (6) he had 
been required to perform ; or 

(iii) has been placed in any worse position in respect to the conditions of 

his service (including tenure of office, remuneration, gratuities, 
pension, superannuation, sick or other fund, or any benefits or allow- 
ances, whether obtaining legally or by customary practice), 
and the body to which the undertaking or part thereof was transferred, or, 
as the case may be, the authorised undertakers who are afiected by the scheme 
or are parties to the agreement or arrangement, do not show to the satisfaction 
of the referee or board of referees that equivalent employment [was available on 
the like conditions as those obtaining with respect to him at the date of such 
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transfer, cessation of operation, or change in the method of operation as is Section 16. 

hereinbefore mentioned] (aa) there shall be paid to him by that body or those 

undei'fcakers, or such of them as the referee or board of referees may think 
just, such compensation as the referee or board of referees may award, 
including any expenses which the oflSicer or servant necessarily incurs in 
removing to another locality (d) : 

Provided that such compensation shall, in the case of an officer employed 
on an annual salary, be based on but not exceed the amount which would 
have been payable to a person on abolition of office under the Acts and rules 
relating to His Majesty’s Civil Service in fore© at the date of the passing of 
the Local Government Act, 1888, but, in computing the period of service 5i<fc52 Viet, 
of any officer, service under any authorised undertakers shall be reckoned 
as service under the authorised undertaker in whose employment he is at 
the time that he suffers such loss or diminution as is mentioned in this 
section ; and, where any such officer or servant was temporarily absent from 
his employment whilst serving in or with His Majesty’s Forces or the forces 
of the Allied or Associated Powers, or in any other employment of national 
importance during the present war, such service shall be reckoned as service 
under the authorised undertakers in whose employment he was immediately 
before and after such temporary absence. 

(а) Soot. 21 (1) of the Electricity (Supply) Act, 1922, substituted the words ** under 
or in oonsecLU^nce of this Act ” for the words “ under this Act.” Soo the full terms of 
H. 21 (1), Vol. V. and 7 Halsbury’s Statutes 788. 

(aa) Words in square brackets substituted for the original, by the Electricity (^Supply) 

Act, 1933 (26 Halsbury’s Statutes 137), 

(б) Words in italics repealed by the Electricity (Supply) Act, 1928, s. 1, Vol. V. and 
7 Halsbury’s Statutes 826. 

(bb) The officer need not have been employed in a transferred undertaking (i^limpson v. 

Portsmouth Corporation, [1939] 2 K. B. 227 ; [1939] 2 All E. R. 411 ; 103 J. P. 195 ; Digest 
Supp.). 

(c) Sect. 21 (1) of the Electricity (Supply) Act, 1922, substituted the words “in 
oonsoquonoc of any such transfer, scheme, agreement, or arrangemont,” for the words 
“ in consequence of this Act.” And the words “ cessation of operation or change in the 
method of operation ” wore in turn substituted for the words “ scheme, agreement, or 
arrangement ” by Act cited in note (aa), supra. See the full terms of s. 21 (1), v ol. V., post. 

In a claim under this section as amended it was held that the referee appointed by the 
Minister of Labour is in the position of an arbitrator and has power to determine whether 
the transfer giving rise to the claim has been effected “ under ” this Act. If the claimant 
fails to satisfy the referee that the transfer was “ under ” this Act, the question whether it 
was “ in consequence of” this Act must be determined by the Commissioners under the 
proviso to s. 21, Electricity (Supply) Act, 1922 (M. v. Minister of Labour, [1924] 2 3C. B. 210 ; 

88 J. P. 131 ; 20 Digest 216, 103). This defect is now avoided by the amendment of the 
proviso to s. 21 of the 1922 Act by s. 60 and Sohed. VI. of the Electricity (Supply) Act, 1926. 

The proviso as amended (q.v,, Vol. V., post) provides that any question as to whether a 
transfer scheme agreement or arrangement was made under or in consequence of this Act 
is to be determined by the Commissioners. 

(d) This section applies when a company is an authorised undertaker at the time when 
the claim arises, and if the claimant is employed at a weekly salary the compensation 
must be calculated accordingly (Naylor v. Peacehaven Electric Light and Power Go., Ltd. 

(1931), 47 T. L. R. 636 ; Digest Supp.). 

17 * A joint electricity authority before incurring any capital expenditure Submission of 
above such amount as the Electricity Commissioners may prescribe shall 
submit for, approval to the Electricity Commissioners such details, plans, and oapi^ ex- 
estimates with respect to the proposed expenditure as the Electricity Com- 
missioners may require. 

Transitory Provisions. 

18 . — (1) It shall be lawful for the Board of Trade (a), after consultation 
with the Electricity Commissioners, at any time after an electricity district ^^Snctin- ^ 
has been provisionally determined and before the establishment of ^ a joint works, 
electricity authority for the district, and for two years after the establishrdent 
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of any such authority, with the consent of such authority, to construct any 
generating station, main transmission line, or other works, and exercise any 
other powers which a joint electricity authority can or can ho authorised to 
exercise under this Act ; 

Provided that, where the Board of Trade (a) propose to construct a 
generating station before the establishment of a joint electricity authority 
for any district, the Electricity Commissioners shall consult with the county 
councils, local authorities, and authorised undertakei’s any part of whose 
county, district, or area of supply is within the electricity district as 
provisionally determined as to the site of the proposed station. 

(2) The Treasury may issue to the Board of Trade (a) out of the Con- 
solidated Eund of the United Kingdom, or the growing produce thereof, any 
sums not exceeding in the aggregate twenty million pounds, re(iuired for 
the construction of any such works ,or the acquisition of land for that 
purpose, or required for providing working capital for such works, on such 
terms and conditions as to interest, repayment, and otherwise as the Treasury 
may think fit. 

The Treasury may, if they think fit, at any time for the purpose of 
providing for the issue of sums out of the ConsoHdatc!<l bhind under this 
section or for the repayment to that fund of all or any part of the sums so 
issued, or for the paying off of any security so issued under this subsection 
so far as that payment is not otherwise provided for, borrow money by means 
of the issue of Exchequer Bonds, and all sums so borrowed shall be paid 
into the Exchequer. 

Any sums received on account of the payment of principal or interest on 
the advances made to the Board of Trade (a) shall he paid into the Exchequer, 
but any part - of sums so paid which represents the repayment of principal 
shall be transfen*ed to the National Bobt OomnuHsioners an<l applied by 
them as and when they think fit in purchasing or paying olf occasion 
requires any securities issued under this subsootiou, and sums so applied 
shall be invested and accumulated by the said Oommissioners. 

The principal of and interest on any Exoho(][uor Bonds issued under this 
subsection shall be charged on and payable out of tho Consolidated Fund of 
the United Kingdom or the growing produce thereof. 

(3) At the expiration of two years after the establishment of a joint 
electricity authority for any district, or at any earlier time which may be 
agreed on between the Board of Trade (a) and the joint electricity authority, 
any generating station, main transmission lines and other works, and any 
land acquired for the purpose thereof for the Hoard of Trade (a) under this 
section which are situate within the electricity district, shall vest in that 
authority, subject to the payment by the joint electricity authority to the 
Board of Trade (a) of such sum as may he certified by tho Treasury to be 
sufficient to repay the advances made by them to the Board of Trade (a ) 
(including the cost of redeeming any of the securities issued under the 
preceding subsection) in respect of the construction of and provision of 
working capital for such works, and the acquisition of such lands, and any 
interest thereon which may be outstanding, after deductin^^ the amount 
applied or applicable towards the repayment of the sums Issued to the 
Board of Trade (a) for defraying that cost. 

(4) The prices, fixed by the Board of Trade (a) for electricity supplied by 
them from generating stations established under this section, shall be such 
that their receipts therefrom will be sufficient to cover their expenditure on 
income account (including interest and sinking fund charges in respect of 
such advances as aforesaid) with such margin as the Board may think fit, 
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19, — (1) During the period between the passing of this Act and the Section 19. 
establishment of a joint electricity authority for a district, any two or more 

of the authorised undertakers (a) within the locality may, with the approval authorised 
of the Electricity Commissioners (0), and if so required by the Electricity 
Commissioners shall, enter into and carry into effect arrangements for assistance to 
mutual assistance of the one by the other, with regard to all or any of the 
following purposes : — 

(a) The giving and taking of a supply of electricity and the distribution 
and supply of the electricity so taken : 

(h) The management and working of the generating stations or any part 
of the several undertakings of the undertakers who are parties to 
any such arrangement : 

(c) The provision of capital required for carrying into effect, and the 

appropriation and division of receipts arising under, any such 
arrangement : 

(d) Any matters or things incidental or connected with any of the 

purposes aforesaid : 

and the arrangement shall be made on such terms and conditions as may be 
agreed, or, if the arrangement is made in pursuance of a requirement by the 
Electricity Commissioners, on such terms and conditions as in default of 
agreement may be settled by those Commissioners : 

Provided that the authorised undertakers entering into any such arrange- 
merit shall remain and be subject to all and the same obligations and 
liabilities bo all persons not being parties to the arrangement as they would 
have been subject to if no such aiTangement had been entered into. 

(2) Where such 'an arrangement has been made, any authorised under- 
takers who are parities to the arrangement may be authorised by order to 
exercise such powers (including the power to break up roads, railways, and 
tramways) as may be necessary for the purpose of carrying the arrangement 
into effect (c). 

(3) The provision of capital required for giving effect to any such arrange- 
ment, and the payment of interest on any such capital raised for the purpose 
of effecting intercommunication or development of supply in bulk, whilst 
the expenditure remains unremunerative, shall be purposes for which a 
local authority may borrow under the Electric Lighting Acts, 

(a) See definition in s. 36, po$t^ p. 6263. 

(h) The Oommissioners have jurisdiction to refuse to approve an agreement for mutual 
assistanoo between authorised undertakers, if the policy embodiod in such agreement 
cuts across the line of policy which the Oommissioners propose to adopt undor the Act 
as to the consolidation of areas (JR, v. Electricity Commissioners^ Ex parte Ealing Borough 
Council (1922), 86 J. P. 191 ; 20 Digest 198, 2), In determining whether or not to approve 
an agreement under this section the Commissioners must have regard to the provisions 
of the Electricity (Supply) Act, 1926, and the effect of any scheme or proposed scheme 
thereunder (s. 18 (2), Electricity (Supply) Act, 1926, VoL V. and 7 Halsbury’s Statutes 806). 

(c) See note (d) under s. 16 (2), ante^ p. 5251. 

Amendments of Electric Lighting Acts, 

20 , There shall be transferred to the Electricity Commissioners the powers Transfer of 
of the Minister of Health and the Secretary for Scotland and the London 
County Council with respect to the sanctioning of borrowing by local paxtments, 
authorities under the Electric Lighting Acts, or under any special Act or 

order relating to the supply of electricity, but; in exercising the powers so ■ 
transferred the Electricity Oommissioners shall act in consultation with the 
Department or Council from which the powers were transferred (a). 

(a) As to the sanctions hifeherto re< 3 [uired for borrowing, see s, 8 of the Electric Light- 
^ Act, 1882, arUCt p. 4648, and the notes thereto. In March, 1924, the Commissioners 
issued a memorandum of procedure under this section. The memorandum is set out at 
mte, p. 2663. 

P.H.— VOL. IV. ^ ■R' 
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Section 21. 21. Where the consent of the Board of Trade (a) is obtained to tlie placing 

of any electric line above ground in any case, the consent of the local 

Overhead vrires. authority [(including a county council)] (h) shall not be required, anything in 
the Electric Lighting Acts, or in any order or special Act relating to the 
undertaking to the contrary notwithstanding, but the Board of Trade (a) 
before giving their consent shall give the local authority [and (where it is 
proposed to place the line along or across any county bridge or any [county 
road] vested in a county council) the county council] (o) an opportunity of 
being heard (c). 

{a) See note (a) to s, 1, ante^ p. 5243. 

(h) The words in brackets wore inserted by s. 50 and Kohod, VI,, Electricity (Supply) 
Act, 1926, Vol. V. and 7 Halsbury’s Statutes 821, 825, The amendment obviates tbo 
necessity for obtaining the consent of the county council where such oonsont would liave 
been necessary, but gives the county council in the oircuiustanocs prcHoribod a right to be 
beard in objection. 

The words “ county road ” are substituted for ‘‘ main road in conHoqucnco of L. G. A., 
1929, s. 29 (1), Vol. V. and 10 Halabury’s Statutes 903. 

(c) Sec as to consent of local authority, s. 14 of the Kloctidc IngUting Act, 1882, anti\ 
p. 4^2, and clausa 10 (b) of tbo Schedule to the Electric Liglitiug (CJlausos) Act, 1899, 
ante, p. 4964. The Minister in determining whether to give or withhold consent must 
have regard to the provisions of the Electricity (Supply) Act, 1020, and the effect of any 
scheme or proposed scheme thereunder (s. 18 (2), KJeotricity (Supply) Act, 1926, V^jh V. 
and 7 Halsbury’s Statutes 806). An undertaker may now proceed under^ this and the 
following section simultaneously withotit waiting to obtain the couHcnt of the Minister 
brat (s. 44 (1), Electricity (Supply) Act, 1926, Vol. V. and 7 llalsbury’s Statutes 818), 

Wayleavos, 22. — (1) A joint eleotl'icity authority or any authorisod uudertakora (a) 

may place any electric Hue below ground across any land, and above ground 
across any land other than land covered by buildings or used as a garden or 
pleasure ground in cases where the placing of such lines above ground is 
otherwise lawful, and where any lino has been so placed across any land the 
joint electricity authority or undertakers may outer on the land for the 
purpose of repairing or altering the line (0) ; 

Provided that, before placing any such lino across any land, tho joint 
electricity authority or undertakers shall servo on tho owner and occupier 
of the land notice of their intention, together with a <losoriptiou of the 
nature and position of the lines proposed to bo ho pbioed ; and if, within 
twenty-one days after tho service of the notice, tine owner and occupier fail 
to give their consent or attach to their consent any terms or conditions or 
stipulations to which the joint electricity authority or tho undertakers 
object, it shall not be lawful to place the line across that land without the 
consent of the Board of Trade (c) ; and the Board of Trade (o) may, if after 
giving all parties concerned an opportunity of being heard they think it 
just, give their consent (d) either unconditionally or subject to such terms, 
conditions, and stipulations as they think just ; and in deciding whether to 
give or withhold their consent, or to impose any terms, conditions, or stipu- 
lations (including the carrying of any portion of tho lino underground) tho 
Board shall, among other considerations, have regard to the effect, if any, on 
the amenities or value of the land of the placing of the Hue in the manner 
proposed, 

(2) The power of placing lines across land conferred by this section shall 
include the power of placing a line across or along any railway, canal, inland 
navigation, dock or harbour, subject to the rights of tho owuern thereof and 
to the following conditions : — 

{a) In respect of any elecbric lines placed or proposed to be placed across 
any line of railway from side to side thereof sections fifteen, sixteen, 
nmet^n, twenty, and seventy-seven of tho schedule to the Electric 
Lighting (Clauses) Act, 1899, shall, without prejudice to any po- 
tection given to the railway company by tho Electric Lighting Acts 
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and this Act, apply as though the said electric lines were placed or Section 22. 

proposed to be placed in accordance with powers contained in a 

special order as defined in the Electric Lighting (Clauses) Act, 

1899(c): 

(h) In respect of any electric lines placed or proposed to be placed across 
any canal or inland navigation from side to side thereof, whether 
by being carried above or below ground, sections fifteen, nineteen, 
and seventy-seven of the schedule to the Electric Lighting (Clauses) 

Act, 1899, shall, without prejudice to any protection given to the 
owners of the canal by the Electric Lighting Acts and this Act, 
apply as though the said electric lines wei*e placed in accordance 
with powers contained in a special order, as defined in the Electric 
Lighting (Clauses) Act, 1899 (c) : 

(o) In respect of any electric lines placed or proposed to be placed over 
or upon or under any line of railway along its course, the pro- 
visions contained in the proviso to subsection (1) of this section 
shall not apply, and in lieu thereof the following conditions shall 
apply 

(i) Failing agreement between the joint electricity authority 
or authorised undertakers proposing to place such electric lines 
and the railway company, the joint electricity authority or 
authorised undertakers may apply to the Hoard of Trade (/) who 
may decide either that the lines shall not bo so placed or may 
refer the question to the Bailway and Canal Commission, and 
ths-t Commission may, after an inquiry, make an order for the 
placing of the electric lines, subject to such pecuniary terms as 
the Commission think just, or refusing to allow such lines to be 
placed, and any such inquiry may be held by any one or more 
of the members of the Commission or by an officer appointed by 
the Commission for the purpose, and Parts I. and lY, of the 

Bail way and Canal Traffic Act, 1888 (g) (except the sections re- 6i <fc 52 viot, 
lating to appeals), shall apply as far as applicable to any such 
inquiry, and any officer appointed to hold the inquiry shall have 
power to administer an oath ; 

(ii) The joint electricity authority or authorised undertakers 
shall, upon? receiving notice in writing from the railway company, 
remove or alter within a reasonable time, and to the reasonable 
satisfaction of the railway company, any such electric lines which 
shall interfere with the existing or any proposed works of the 
railway company or the traffic thereon : Provided that, if within 
twenty-one days after receipt of such notice the joint electricity 
authority or authorised undertakers object to the removal or 
alteration required by such notice, a difference shall be deemed 
to have arisen, which shall be referred to and determined by the 
Bailway and Canal Commission ; 

(iii) Save as herein provided, sections fifteen, sixteen, nineteen, 
twenty, and seventy-seven of the schedule to the Electric Light- 
ing (Clauses) Act, 1899, shall, without prejudice to any pro- 
tection given to the railway company by the Electric Lighting 
Acts and by this Act, apply as though the said electric lines 
were placed in accordance with powers contained in a special 
order as defined in the Electric Lighting (Clauses) Act, 1899 (e) : 

(d) In respect of any electric lines placed or proposed to be placed over 
or upon or under any canal or inland navigation along its course, 
the provisions contained in the proviso to subsection (1) of this 
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S66tion 22, section shall not apply, and in lieu thereof the following conditions 

shall apply : — 

(i) The provisions of paragraph (r)^ (i) and (c) (ii) of this sub- 
section shall apply as iu the case of railways and for that purpose 
the expression “ railway couipauy shall mean the owners of the 
canal or inland navigation : 

(ii) Save as herein provided, sections fifteen, sixteen, ninoteeu, 
and seventy-seven of the schedule to the Electric Lighting 
(Clauses) Act, 1899, shall, without piuyudico to any protection 
given to the owners of canals by the Electric Lighting Acts and 
this Act, supply as though the said tdectric lines wcu'o placed in 
accordance with powers contained in a special order as defined 
in the Electric Lighting (Clauses) Act, 1891) (//) : 

(e) No electric line shall be placed in the tuniuds of any tube railway 
within the Metropolitan Police area, except with tht^ coUfSent of the 
company owning such railway : 

(/) In respect of any electric lines placed or proposcid to be placed across 
any lands or works forming part of any dock or harbour under- 
taking regulated by Act of Parliatmmt, wliethm*^ by b<dng carried 
above ground or below ground, soctions iiftoen, si.xttMUi, seventeen, 
nineteen, and seventy-seven of the RKdKHluU’j to tho E!(^ctric Lighting 
(Clauses) Act, 1899, shall, without pr<yudieu to any prot(ujtiou given 
to the authority owning or managing tlu^ underf.aking by the 
Electric Lighting Acts and this Ae.t, apply as though tho said 
electric lines were placed iu accordance with powi'rH <?ontaino(l in 
a special order as defined in the Eh^cstric Lighting (OlauHCs) Act, 
1899 (h ) : 

(g) The sections of the schedule to tho Electric Lighting (Ulauses) Act, 
1899, by this subsection applied to canals, inland navigations, 
docks and harbours, and lands or works forming part thereof, shall 
apply thereto as if roferoixees in those Keeta<mH to HtreetH and 
persons liable to repair streets and t.o (finals and canal cotnpanxes 
included, respectively, canals, inland navigations, dot^ks and har- 
bours, and lands and works forming part of a <loek or harbour, axul 
the authority owning or managing the same. 

(3) Eor the purposes of this section, any company or body or person 
entitled by virtue of any Act of Parliament to njcuivo tolls or dues in 
respect of the navigation on or use of any canal, inland navigation, dock or 
harbour shall be deemed to be owners of such canal, ialau<l navigation, dock 
or harbour. 

(4) Section fourteen of tho schedule to the Ek^ctric Ijighiitig (dlauHos) 
Act, 1899 (i), so far as it relates to tho Postmarttor-<len<n*al, shall bo in- 
corporated with this section, and shall apply to tlm execution of atjy works 
which will involve the placing of lines across or along any land, whether 
below ground or above ground, under this soctit)n in like xnanner as it applies 
to the execution of works which will involve tho placing of lines in, under, 
along, or across any street or public bridge. 

(5) Nothing in this section shall prejudice or affect the rights of the Post- 
master-General in relation to railways, canals, docks, and harbours under 
the Telegraph Acts, 1863 to 1916, or any agreement or award made there- 
under, or shall operate in such a manner as to interfere with or involve 
additional expense in the exercise of any such rights. 

(6) A notice under this section may bo served on the owner or occupier 
of any land by delivering it to him, or by leaving it or forwarding it by post 
addressed to him at his usual or last known place of abode, and may bo 
addressed by the description of the owner or occupier of the lands (naming 
them) without further name or description. 
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(^a) See definition in r. BO^post, p. 5263. Note to 

(6) Sub-sect. (1) in the text is an enabling section, and does not affect the powers which Section 22, 

the undertakers have under the Electric Lighting Act, 1882, ante, p. 4642 (incorporating 

Bs. 6 and 7 of the Gasworks Clauses Act, 1847, ante, p. 4165), to do necessary works in a 
street without the consent of the owner of the subsoil {Porter v. Ipswich Gorpn,, [1922] 

2 K. B. 145 ; 20 Digest 201, 20), See s. 11 of the Electricity (Supply) Act, 1922, Vol. V., 
post, ^ for a power to continue wayleaves, which could have been obtained under the 
provisions of the section in the text. See also s. 34, Electricity (Supply) Act, 1926, Vol. V. 
and 7 Halsbury’s Statutes 813, which enables authorised undertakers to lop trees and 
hedges obstructing electric lines. Proceedings may now be taken concurrently under tliis 
and the preceding section (s. 44 (1), Electricity (Supply) Act, 1926, Vol. V. and 7 Hals- 
bury’s Statutes 818. 

(c) See note (a) to s. 18, ante, p. 5253. 

(d) In determining whether to give or withhold consent, the Minister must have regard 
to the provisions of the Electricity (Supply) Act, 1926, and the effect of any scheme or 
proposed scheme thereunder (s. 18 (2) Electricity (Supply) Act, 1926, Vol. V. and 7 Hals- 
bury’s Statutes 806). Ho must also take into consideration recommendations of the 
Minister of Works and Planning as to ancient monuments which might bo prejudicially 
affected by the overhead lines (s. 44 (3), Electricity (Supply) Act, 1920, Vol. V, and 7 Hals- 
bury’s Statutes 818). The “ tox’ins, conditions, and stipulations ” subject to winch the M. 
of T. may give this consent do not include a power to impose pecuniary compensation ( Wesi 
Midlands Joint Electricity Authority v. Pitt, Minister oj Transport v. Eanie, 1 1932] 2 K. B. 

1 ; 96 J. P. 159 ; Digest Supp.). 

Whore supports have been erected under this section, the xmdortakers are to bo deemed 
persons having an interest in the land on which the supports are erected for the purposes 
of s. 8, Mines (Working Paoilitios and Support) Act, 1923 (12 Halsbury's Statutes 187) 

(s. 44 (2), Electricity (Supply) Act, 1926). 

(e) See the definition in Electric Lighting (Glauses) Act, 1899, Sched., r. 1, un/c, p, 4949. 

(/) See note (a) to s, 18, ante, p. 6253. 

(f/) See this Act at p, 4705, ante. 

(k) See the definition in Electric Lighting (Glauses) Act, 1899, Sohed., r. 1, p. 4949. 

(1) See this section, antCi p. 4966. 

23. — (1) A joint electricity authority and any local authority authorised Supply of 
by special Act or by order to supply electricity may provide, let for hire, 

and in respect thereof may connect, repair, maintain and remove (but shall 
not, unless expressly authorised to do so by the special Act or order, manu- 
facture or sell) electric lines, fittings, apparatus and appliances for lighting, 
heating and motive power and for all other purposes for which electricity 
can or may be used, and with respect thereto may demand and take such 
remuneration or rents and charges, and make such terms and conditions, as 
may be agreed upon (a). 

(2) Any electric lines, fittings, apparatus, and appliances provided by or 
on behalf of any authorised distributors (b) on consumers ' premises either 
before or after the passing of this Act, and any lands, buildings, or works 
held by them in connection therewith shall be deemed to form part of the 
tindertaking authorised by the special Act or order relating to such 
authorised distributors. 

(а) As to the construction of this sub-section, see Att.-Qen. v. Liverpool Corporation, 

[1922] 1 Oh. 211 ; 20 Digest 199, 11, See also s. 48, Electricity (Supply) Act, 1926, 

Vol, V, and 7 Halsbury’s Statutes 819, which authorises joint electricity and local autho- 
rities to sell electrical fittings, appliances, etc. As to including in a fixed or service charge 
for electricity, rent or hire-purchase instalments on fittings, etc., leased or sold, see s. 42, 

Electricity (Supply) Act, 1926, Vol. V. and 7 Halsbury’s Statutes 817. 

(б) See definition in s. 86, post, p. 6263. 

24. The Electricity Commissioners may require any authorised under- Alteration of 

thkers to amend or alter the type of current, frequency or pressure employed current, 

by them in their undertaking, and the execution of the works necessary to 

comply with such an order shall be a purpose for which a local authority may 
borrow under the Electric Lighting Acts : Provided that this section shall 
not apply to electricity generated at a railway generating station existing at 
the passing of this Act, and that, if on appeal by any authorised under- 
takers, the Board of Trade (a) are satisfied that compliance with the order 
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would entail unreasonable expense, the Board of Trade (a) may direct that 
the order shall not apply to those undertakers, or apply only subject to such 
conditions as the Board of Trade (a) may prescribe (h), 

la) See note (a) to s. 18, antCy p. 6263, 

{h) The powers of the Commissioners under this section will cease to be oxeroisable 
in any area in respect of which a scheme under the Electricity (Supply) Aot, 1920, has come 
into force (s. 9 (6), Electricity (Supply) Act, 1920, Vol. V. and 7 Halsbuzy’s Statutes 800). 

25 - Section twenty-six of the Electric Lighting Act, 1882 (a) (which 
contains provisions for the protection of the Postmaster- General), shall 
have effect as if the words or the laying of connections with mains where 
the direction of the electric lines so laid down crosses the line of the Post- 
master-General at right angles at the point of shortest distance, and continues 
the same for a distance of six feet on each side of such paint were omitted, 
and as if for the words “ not more than twenty-eight nor less than seven 
clear days ” thei'e were substituted the words one month, or, in the case of 
the laying of service lines to consumers’ premises, seven chair days/’ 

(а) See this section at p. 4656, ante, 

26 . Anything which under the Electric Lighting Acts may be cfft^cted by 
a provisional order confirmed by Parliament may be effected by a special 
order (a) made by the Electricity Oommissioners and contirmed by the 
Board of Trade (b) under and in acoordaace with the provisions of this Act, 
or by an order establishing a joint electricity authority under this Aot (o), 
and references in those Acts and the Electric Lighting (Clauses) Act, 1899, 
to provisional orders shall be construed as including references to such 
special orders and orders as aforesaid, except that th(i paragraphs numbered 

(1) to (4) of section four of the Electric Lighting Act, 1882 (ot), shall not 
apply to such special orders as aforesaid, and any provisional order made 
under the Electric Lighting Acts and confirmed by Parliament may be 
amended or revoked by any such special order or order as aforesaid : 

Provided that a special order made in pursuance of tlie powers conferred 
by this section shall be laid before each House of Parliament, and shall not 
come into force unless and until approved, either with or without modifica- 
tions, by a resolution passed by each such House. 

{a) As to special orders, see s. 36 (1), (2), ^oaty p, 6263, 

(б) See note (a) to s. 18, p. 6^3, 

fo) See heroon ss. 6 and 7, a7itey pp. 6246 — 6. 

These relate to notice of application for a provisional order and its confirmation 
by Parliament. See the section set out, ante, p. 4646. 

27 . It shall be the duty of joint electricity authoritiow and authorised 
undertakers to furnish to the Electricity (lommissioners at such times and in 
such form and manner as the Commissioners may direct such accounts, 
statistics, and returns as they may require for the purposes of their powers 
and duties under this Act. 

Financial Provmojis (a), 

28 . — (1) Every joint electricity authority shall establish a fund to which 
all receipts by the authority shall be carried, and out of which all payments 
by the authority shall he made. 

(2) Every joint electricity authority shall annually, at such time as the 
Electricity Commissioners may fix, submit to the Electricity Oommissioners 
such a statement of income and expenditure on revenue account as the 
Electricity Commissioners may require. 

(3) The accounts of every joint electricity authority and their officers 
shall be audited by the auditors appointed by the Electricity Oommissioners, 
and the audit shall be conducted in accordance with such regulations as may 
be prescribed by the Electricity Oommissioners, and the regulations may 
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apply with the necessary modifications the provisions relating to the accounts Section 28. 
and audit of accounts of county councils and their officers, 

(4) Every joint electricity authority shall, annually at such date and in 
such form as the Electricity Oommissionei's may prescribe, make to the Elec- 
tricity Commissioners a report of their proceedings during the preceding year. 

(a) See the borrowing powers conferred upon joint electricity authorities by s. 1 and 
the following sections of the Electricity (Supply) Act, 1922, Yol. V., post 

29 * — (1) The Electricity Commissioners shall, at the beginning of each 
financial year, prepare an estimate of their receipts and expenditure during commissionera. 
the year, and submit it for approval by the Board of Trade (a). 

(2) The Electricity .Commissioners shall apportion the amount by which 
the estimated expenses so approved exceed* the estimated receipts so approved 
amongst the several joint electricity authorities and authorised undertakers 
within the United Kingdom in proportion to the number of units of 
electricity generated by or on behalf of those authorities and undertakers 
respectively in the preceding year ; and every such authority or undertaker 
shall, on demand from the Electricity Commissioners, pay to them as a 
contribution towards their expenses the sum so apportioned 

Provided that, during the first two years after the passing of this Act, 
the amount of such excess shall be paid out of moneys provided by Parlia- 
ment, but such payments shall be treated as advances and shall be repaid, 
with interest at such rate as the Treasury may fix, by the Commissioners by 
equal annual instalments in the next three succeeding years. 

(3) AH sums received by the Commissioners shall he paid into a sepai'ate 
fund (6), and out of that fund the salaries, remuneration, pensions and gratuities 
of the Commissioners, their secretary, officers, and servants and all expenses 
incurred by the Commissioners shall be paid, and the Treasury mw determine 
that that fund shall be a public fund within the meaning of the Superannua- 
tion Act, 1892. 

(a) Soo note (a) to s. 18, ante, p. 5263. 

(b) Pees taken by a meter examiner under the Eleotrioity Supply (Meters) Act, 1936, 
may be payable into this fund (see ibid,, s. 1 (3), Vol. V. and 29 Halsbury’s Statutes 133). 

30 . Subject to the consent of the Electricity Commissioners, joint elec- Subscription to 
trioity authorities or any authorised undertakers may, out of the revenue of 
their undertakings, pay reasonable subscriptions, whether annual or other- 
wise, to the funds of any association formed for the purpose of consultation 
as to their common interests and the discussion of matters relating to the 
supply of electricity, and to the funds of any recognised association con- 
ducted on a non-profit earning basis for developing the use of electricity, 
and may purchase reports of the proceedings of any conferences or meetings, 
and may pay the reasonable expenses of attendance of any members or 
officers of the joint electricity authority or undertaker at conferences or 
meetings of the said association or any of them. 

General 

31 * Section four of the Conspiracy and Protection of Property Act, AppUoation to 
1876(a) (which relates to breaches of contract by persons employed in the 
supply of gas or water), shall extend to persons employed by a joint 86, s. 4, 
electricity authority or by any authorised undertakers in like manner as 
it applies to persons mentioned in that section, with the substitution of 
references to electricity for the references to gas or water. 

(a) See this section at p. 4543, ante. See also the provisions of the Emergency Powers 
Act, 1920 (3 Halsbury’s Statutes 501). 

provisions as to 

32 , — (1) Where under this Act a joint electricity authority are authorised agreements and 
to enter into an agreement or arrangement with any authorised undertakers SodS^tSs Act. 
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or any other authority, company, or person for any purpose, it shall be 
lawful for those undertakers, authority, company, or person to enter into 
and carry into effect such an agreement or arrangonieut. 

(2) Where a local authority, as authorised under fcakors, eutor into an 
agreement or arrangement with a joint electricity authority or any other 
authorised undertakers in pursuance of this Act, any expenses incurred by 
the local authority in carrying the agreement or arrangement into efifect 
shall be deemed to be expenses incurred by them under or in pursuance 
of the Electric Lighting Acts and the provisions of section seven and 
section eight of the Electric Lighting Act, 1882 (a), shall apply accordingly 
and any noioneys received by any such local authority under any such 
agreement or arrangement shall bo deemed to bo moneys roexuvod by the 
local authority in respect of their undertaking. 

(3) Whore by this Act an order may be made coiiforring on a joint 

electricity authority or authorised undertakers or other persons such powers 
as may be necessary for carrying into effect an agreement or arrangement 
entered into by them under this Act or for <l()ing anything which under 
this Act they are authorised to do, and amongst the powers to be conferred 
by the order are included powers of breaking up streets, railways and 
tramways other than such as can be broken up under any order or spooial 
Act relating to the joint electricity authority or uudortakijrs, the order, 
unless it is an order made under section seven of this Act^ shall be a special 
order {h), and shall apply or incorporate the i>rovisions t>f th(i Electric 
Lighting Acts and the Electric Lighting (Clauses) Act, relating to 

breaking up of streets, railways, and tramways. 

(a) Soo those sections at emte^ pp. 4647^ — 8. 

(b) The words in italics were ropoalod by h. 00 and Sohed. VX., Klectrieity (Hupply) Act, 
1926, Vol. V. and 7 Halsbury’s Statutes 821, 825. The effect of the arnontlmont is to do 
away with the noceasity for special orders authoriaing agreementH involving tlu^ broaldng 
up of streets, etc. The authorisation will in future bo by departmental ordtjr. 

33, — (1) The Electricity Oommissioners may hold, or cause to be held, 
such inquiries as they consider necessary or desirable for the purposes of 
this Act, and the Commissioners, and, if authorised by t.he Oomtnissioners, 
the person appointed to hold any such inquiry may by order re<iuiro any 
person, subject to the payment or tender of the rcuisonablo expenses of his 
attendance, to attend as a witness and give evidence or to produce doouuients 
at the inquiry, and, if any person fails without reasonable excuse to comply 
with any of the provisions of any such order, bo shall be liable on summary 
con%dction to a fine not exceeding five pounds, and the Commissioners or 
person holding the inquiry shall have power to take evidence on oath and 
for that purpose to administer oaths. 

(2) Notices of inquiries may be given and published in accordance with 
such general or special directions as the Commissiorxora may give. 

34 ’~(1) The Board of Trade (a) and the Electricity Commissioners may 
respectively make rules (h) in relation to applications and other proceedings 
before them under this Act, and to the payments to be made in respect 
thereof, and to the publication of notices and advertisements and the manner 
in which and the time within which representations or objections with 
reference to any application or other proceeding are to be made, and to the 
holding of inquiries in such cases as they may think it advisable, and to the 
costs of such inquu'ies, and to any other matters arising in relation to their 
powers and duties under this Act. 

(2) Any rules made in pursuance of this section shall be laid before 
Parliament as soon as may be after they are made, and shall have the same 
effect as if enacted in this Act (c). 
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{a\ See note (a) to s. 18, ayite^ p. 6253. Note tO 

(b) See the Buies at antSf pp. 2619 et seq. Section 84'. 

(c) Where a statute authorised the making of rules and orders, and declared that they 

should have effect as if enacted in the Act, but should be laid before Parliament, and if 

eitlier House so resolved within 60 days should be annulled, it was held that a court could 
not consider whether orders so -made and not annulled were ultra vires (Patent Agents' 

Imtitute V, Lockwood, [1894] A, C. 347 ; 42 Digest 613, 1$9) ; and see Re London and 
General Bank (1894), 38 Sol, Jo. 682. The decision in the Patent Ageyits' Institute Case was 
distinguished in Waterford Corporation v. Murphy, [1920] 2 1. B. 165, wliich dealt with bye- 
laws whoso scope was limited, and it was held that the limit has been exceeded. See also 
per Youngee, L.J., in R. v. Electricity Gommissionera, Ex parte London Electricity Joint 
Committee Co, (1920), Ltd., [1924] 1 K. B. 171, at p. 212 ; 88 J. P. 13, at p. 19 ; Digest 
Supp. ; Minister of Health v. R., Ex parte Yaffe, [1931] A. C. 494 ; sub noin. R. v. Minister 
of Health, Ex parte Yaffe, 95 J. P, 125 ; Digest Supp. 

Whore an Act declared that an order made under it shall bo final and have effect as if 
enacted in the Act, and that confirmation by the L. Gr. B. or M. of H. shall be conclusive 
evidence that the requirements of the Act have been complied with, and that the Order 
has been duly made and is within the powers of the Act, the courts cannot interfere if 
some requirement has not been complied with (Ex parte Ringer (1909), 73 J. P. 436 ; 

25 T. L. B. 718 ; 42 Digest 2, 1 ; R. (Eustace) v. Local Government Board (1910), 44 
I. L. T. 176, not following R. (Whyte) v. Local Government Board (1909), I. L. T. 

216) ; and see R. v. L. 0. B. for Ireland, [1917] 2 I. B. 454. Where a resolution of the 
local authority did not require the confirmation of the department and the Act provided 
that the effect should bo as if the order had boon confirmed so that the resolution was to 
have effect as if enacted in the Act and to be doomed to bo duly made and within the 
powers of the Act, the court refused to give any decision on the law and relied on the 
facts of the case (Woodford Land and Building Co., Ltd. v. Woodford U. J). C. (1921), 

19 h. Q. B. 569). 

35* — (1) A special order made under this Act by the Electricity Com- Procedure for 
missioners shall not have any effect unless and until confirmed by the 
Board of Trade (a). 

(2) Sections eighty and eighty-one of the Factory and Workshop Act, 1901, i Bdw. 7, c. 22 . 
relating to the making of regulations under that Act, as set out and adapted 
in the Schedule to this Act, shall apply to the confirmation of special orders 
made under this Act (h). 

(S) Before any special order, other than a special order which is not vhlid 
unless approved by a resolution passed by each House of Parliament, comes 
into force it shall be laid before each House of Parliament for a period not 
less than thirty days during which that House is sitting, and, if either of 
those Houses before the expiration of those thirty days presents an Address 
to His Majesty against the order or any part thereof, no further proceedings 
shall be taken thereon without prejudice to the making of any new order. 

(4) A special order so made and confirmed as aforesaid shall have effect as 
if enacted in this Act (c). 

(a) See note (a) to s. 18, arUe, p. 5253. 

(b) Where, however, the making of the special order is unopposed, see now Public 
Works Facilities Act, 1930, s, 5, Vol. V. and 23 Halsbury’s Statutes 776. 

( 0 ) See note (c) to s. 34, supra. 

36. Ill this Act, unless the context otherwise requires — 

The expression Electric Lighting Acts” means the Electric Lighting Deflnitions, 
Acts, 1882 to 1909 (a ) ; 

The expression authorised undertakers” includes authorised dis- 
tributors and power companies : 

The expression “authorised distributors” means any local authority, 
company or person, authorised to supply electricity within any area 
of supply, but does not include a power company except in relation 
to any supply given by the company under an order made under the 
Electric Lighting Acts : 

The expression “power company” means any company or person (other 
than a railway company being the owners or lessees of a railway 
generating station) authorised by special Act to supply electricity to 
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Section 86. authorised distributors and lighting authorities or to other persons 

“ for power purposes, whether with or without a subsidiary power to 

supply electricity for lighting purposes : 

The expression “ lighting authority ” means any authority, company or 
person, authorised by any public general or special Act, to undertake 
or contract for the lighting of streets, bridges or public places ; 

The expression “ generating station ” moans any station for generating 
electricity, including any buildings and plant used for the purpose, 
and the site thereof, and a site intended to be used for a generating 
station, but does not include any station for transforming, converting, 
or distributing electricity : 

The expression “railway generating station” means a station for 
generating electricity for use solely or mainly by a railway company 
for the purposes of their undertaking : 

The expression “ private generating station ” means a generating station 
for the generation of electricity for use solely or mainly on the 
owner’s or joint owners’ premises or for the purposes of his or their 
undertaking or undertakings, or, wliero the owner is a subsidiary 
company, solely or mainly on the premises or for the purposes of the 
undertaking of the piincipal company, in any mm where the under- 
taking of the owner or the principal company is not an undertaking 
belonging to authorised undertakers or to a railway, tramway, canal, 
inland navigation, harbour or other undertaking providing facilities 
for or incidental to the transport of goods or passemgers : 

The expression “subsidiary company” moans a ttompany under the 
control of some other company or companies, whether by reason of 
the majority of the voting power being vested in the other company 
or companies, or their nominees or shareholders, or otherwise, and 
such other company, or companios, are in relation to the subsidiary 
company, referred to as the principal company : 

The expression “main transmission lines” moans all extra high-prossure 
cables and overhofid lines (not being an essential part of an axithorised 
undertaker’s distribution system or the distributioti syshnn of a railway 
company or the owners of a dock undertaking) transmitting electricity 
from a generating station to any otlior generating station, or to a sub- 
station, together with any stop-up and stop-down transformers and 
switch-gear necessary to, and used for, the control of such cables or 
overhead lines, and the buildings or such part thereof as may bo 
required to accommodate such transformers and switch-gear ; 

The expressions “railway company” and “railway” have the same 
8C&37Viot. meaning as in the llegulation of Jlailwavs Act, 1H78 ; 

The expression “sinking fund charges” includes any charges for the 
repayment of loans whether by moans of a sinking fund or otherwise. 
1 Dither expressions have the same moaning as in the EIo(‘.tric Lighting Act, 

Beferences to orders under the Electric Lighting Acts shall include 
references to deeds of transfer executed in pursuance of powers conferred 
by those orders. 

Lighting Act, 1882, ante^ p, 4042, the Hlleotrio Lighting Act, 
1888, antej p. 4700, and the Electric Lighting Act, 1909, ankf p, d090, 

37C^). . ^ . 

(a) Section 37 relates to Scotland. 


38(a). . . 

(a) Section 38 relates to Ireland. 
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39. — (1) All the powers and duties of the Board of Trade under this Act Section 89. 

or the Electric Lighting Acts, or the orders and regulations made thereunder, 

or any local Act relating to the supply of electricity, or any enactment 

relating to matters incidental to such supply shall, as from such date as His 
Majesty in Council may fix, be transferred to the Minister of Transport, and Transport, 
accordingly references to the Board of Trade in any such Acts, orders, 
regulations, or enactments shall be construed as references to the Minister 
of Transport : 

Provided that the power of appointing Electricity Commissioners under 
this Act shall be exercised by the Minister of Transport with the concurrence 
of the Board of Trade (a), 

(2) The Electricity Commissioners shall be solely responsible to the 
Minister of Transport and, under his direction, shall carry into efifect the 
powers and duties conferred upon them by this Act, and the Minister of 
Transport shall refer to the Electricity Commissioners for their advice all 
matters connected with the exercise and performance of the powers and 
duties transferred to him under this section, except the appointment of the 
Commissioners and except where any act of, or order by, the Commissioners 
is by this Act expressly made subject to the approval of or an appeal to 
the Minister. 

(a) The transfer of the powers of the Board of Trade was offeobod on January 23rd, 

1920, by the Ministry of Transport (Electricity Supply) Order, 1920. 

40, — (1) This Act may be cited as the Electricity (Supply) Act, 1919, Shorttitic and 
and the Electric Lighting Acts, 1882 to 1909, and this Act maybe cited 
together as the Electricity (Supply) Acts, 1882 to 1919. 

(2) This Act shall be construed as one with the Electric Lighting Acts (a). 

(a) Aa to the effect of this provision, see the note under s. U of the Midwivoa Act, 1926, 
anie, p. 1666. 


SCHEDULE. Section 86. 

PKOVISIOSfS OF TUB FACTORY AKD WORKSHOP AOT, 1901, APPLIBD TO 
Special Orders made under this Act. 

80, — (1) Before the Board of Trade (a) confirm any special order under this Act, they 
shall publish, in such manner as they may think best adapted for informing persons 
affected, notice of the proposal to confirm the order, and of the place where copies of 
the order may be obtained, and of the time (which shall be not less than twenty -cne 
days) within which any objection made with respect to the order by or on behalf of 
persons affected must be sent to the Board of Trade. 

(2) Every objection must be in writing and state — 

(a) the order or portions of order objected to ; 

(&) the specific grounds of objection ; and 

(c) the omissions, additions, or modifications asked for. 

(8) The Board of Trade (a) shall consider any objection made by or on behalf of any 
persons appearing to them to be affected which is sent to them within the required 
time, and they may, if they think fit, amend the order, and shall then cause the 
amended order to be dealt with in like manner as an original order. 

(4) Whore the Board of Trade (a) do not amend or withdraw any order to which any 
objection has been made, then (unless the objection either is withdrawn or appears to 
them to be frivolous) they shall, before confirming the order, direct an inquiry to be 
held in the manner hereinafter provided, and may, after considering the report of the 
person who held the inquiry, confirm the order either without modification or subject 
to such modification as they think fit, or may refuse to confirm the order. 

81. — (1) The Board of Trade (a) may appoint a competent and impartial person to 
hold an inquiry with regard to any order, and to report to them thereon. 

(2) The inquiry shall be held in public, and any objector and any other person who, 
in the opinion of the person holding the inquiry, is affected by the draft order, may 
appear at the inquiry either in person or by counsel, solicitor, or agent. 
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(3) The witnesses on the iiuiairy may, if the person holding it thiiikB tit, bo examined 
on oath. 

(4) Subject as aforesaid, the inquiry and all proceedings preliminary and incidental 
thereto shall be conducted in accordance with rules made by ttie Board of Trade (i^). 

(5) The fee to be paid to the xierson holding the inquiry shall bo siicli as the Board 
of Trade (a) may direct. 

(a) See note (a) to s, 18, ante, p. 5253 » 
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APPEAL, 

Local Oovornment Board, under Public Health Act, 1876, .4105 
private improvement rate amondmont, 4472 
Quarter Sessions, private improvement rate, 1600 
APPLICATION, 

public highway, to declare street as, 4867 
APPORTIONMENT, 

private street works, expenses, 4852 

final, 1861 
provisional, 1859 
railway expenses, approach, 4707 
bridge, 1707 
sub-way, 1707 
through trafiSo rate, 1712 

rent, under Lands Clauses Consolidation Act, 1815. .1117 
repair expenses, private street, 6016 
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APPROPRIA-TION-, 

annual sum, discharjje of loan, 4.535 

APPROVAL, 

private street works, I’esolution, 4853 

ARBITRATION, 

Act, 1889. .4787 
afiCoctingr railways, 4264 
Allotments, etc,. Act, 1908. .5086 
arbitrator appointed by court, 4789 
notice to appoint, 4789 
position vacant, new appointment, 4789 
powers of, 4790, 4792 
remuneration of, 4792 
award., enforcement, 4791 
remission, 4790 
setting aside, 4791 
stamp duty, 4467 

compensation for acquisition of lands, 4114 et sea* 
costs, 4794, 4795 

extortionate, 4466 
court of appeal, powers, 4792 

powers, reference by consent, 4792 
Orown, position'of, 4793 
IQleotrio Ligrbting- Act, 1882. .4657 
ong-inoer, by, 4657 

iinanoial arranerements between county council and county borough, 4743 
Lands Olausos, costs, 4938 
olPcial referee, reference to, 4787 

private street works, costs apportionniont, 4388, 4416 
Public Health Act, 1875, claims under .4320. .4467 

extension of time, 4466 

l)urohaao of electricity undertaking by local authority, 4701 
referee, powers of, 4792 

remuneration of, 4702 
referonco by order of court, 4791, 4792 
under statutox'V powei's, 1793 
r Off Illations, Public Health Act, 1875. .4462 et 
sale of land to undortaklngr, delivery of award, 4117 

protest against award, 4117 

submission, definition, 4793 

implied pi‘o visions, 4787, 4794 
irrevocable, 4787 
stay of proceedings, 4788 
to have efCect of court order, 4787 
witnesses, attendance, 4792 
subpoena, 4790 

ARCHES 

under streets, repair of, 4812 
AREAS, 

alteration of. Public Health Act, 1876. .4502 
ART 

gallery, offonoos, 4996 

ASSESSMENT 

committee, reports, 5151 

ASSOCIATION. 

incorporated by Royal Charter, limitation of actions against, 4884 
ASSURANCE, 

by deed, no consideration, time limit for execution, 483 G 
meaning of, in relation to mortmain provisions, 4775 
of land, by will, mortmain provisions, 4835 
ASYLUM, 

county lunatic, meaning, 4763 

ATMOSPHERE, 

ofiCensivo gases, discharge, 5006 

ATTORNEY-GENERAL, 

corruption, consent to, prosecution for, 5028 

AUDIT, 

library accounts, 4846, 5242 
AUTHORITIES, 

combination of, execution of works, 4503 

local, loans by Public Works Loans Commission, 4479, 4480 
AUTHORITY, 

defaulting, duty enforced, 4508 
expenses, 4510 

public, railway company, 4373 
recreation facuities, provision, 4451 
rural district, private street works, 4389, 4390 
street byelaws, 4433 
powers of urban authority, 4502 
private improvement, 4477 

sanitary, applloatlon to appoint additional sanitary inspector, 5009 
urban, adoption of bridge, 4368 

agreement for new roads, 4366 

street repair, 4369 
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AUTHOjBITY — crnitimmed. 
urban, commons, 4566 

consent to movtag^ buildings, 4432 
construction of bridge, 4368 
power to remove pipes, 4425 

powers under Towns Improvement Clauses Act, 1847, .44 I t 
private improvement rate, 4468 et seq, 
street works, satisfaction, 4395 
powers, 4388 

purchase of premises for street improvement, 4425 
removal of buildings, 4442 
street lighting, 4445 
powers, 4375 

See also LooAii Authortty, 


B 


BADGE, 

emigrant runner, 4032 


BAIiliOT 

paper*, obtained by personation, 4601 


bank: 

deposit under Band Clauses Consolidation. Aot, 1845. .4147 
meaning of [Liands Glauses Consolidation Act, 1845), 4100 


BANKRUPTCY, 

disclaimer of property, rates payable, 4488 
priority of debts, 5144 et seq. 


BARBUID 

wire, 4873 et seq. 


BARRIST3S3R, 

constituting election court, 4630 
election court, remuneration, 4037 


BATHING, 

from foreshore, 4457 
public, 4458 


BE3AOH. See PORESKOitK- 


BETTING, 

in library, 4948 

BICYOBBS, 

regulations, 4762* 

BIBB, 

elootion, name of printer, 4070 

BIBB OF EXCHANGE, 

pa 3 ^oiit of rates by, 4488 


BIBBIARBS, 

public rooms, 4234 

BIRDS. 

wild, powers of county council, 4723 
BIRTH, 

oertifLcate, production to registration officer, 5184 
reduced foe, 5184 


BOARD, 

burial, constitution, 4247, 4248 
Bocal Government, establishment, 4319 
Poor Baw, 4319, 4320 


BOARD OF TRADE, 

confirmation of special orders by Blootriclty Oommissloxiors, 6203 
discontinuance of tramway, order for, 4290 
Electricity Commissioners, powers exorcised, 6244 
powers, 4643 
rrdes, 5262 

gas accounts, alteration of form, 4316 
gasworks, application for provisional order, 4267 
rules regarding, 4329 

insolvency of tramways, investigation, 4291 
interim electricity works, 5253 
lands compensation, appointment of umpire, 4115 
notioe to, application for passage brokor*s licence, 4937 
grant of passage broker’s licence, 4937 
tramway inauiries, 4302, 4303 
rules, 4302 

transfer of powers under Alkali Act, 1803. .4528 
waterworks, application for provisional order, 4267 
ruios regarding, 4329 

BOARD OF TRANSPORT. 

Electric Lighting Acts, transfer of powers to Minister of Transport, 
BOATS, 

for hire, licensing, 4460, 4461 
pleasure, licences, 5064, 5065 
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BODIES COBPOEATE, 

(Joint Tenancy) Act, 1809. .4981 ] 

BODY, 

removal in cemetery, 4216 
BOND, 

passage broker, form of, 4935 

BOOK, 

obsoen0,^4227 

BORDER 

river, partly in England and Scotland, joint committee, river pollution, 4047 
BOROUGH, 

alienation of propoi*ty, approval, 4757 
application of Local Government Act, 1888. .4742 
bridges, maintenance, 4638 
included in county, 4613, 4614 

justices, concurrent jurisdiction with county justices, 4752 
loans, approval of, 4757 

metropolitan, enforcement of advertiaoiuent byelaws, 5034 
quarter sessions, application of Local Government Act, 1888. .4750 
coroners, 4751 
locomotive byelaws, 4 748 

not county borough, application of Local Gov^ernment Act, 1888. .4746 
revocation of commission of peace, 4 75 1 
grant, 4751 
road roiiair, 4748 

separate peace commission, general Q,pplic4ition of Xjoeal (ioverunumt Act, 1888. ,4749 
small, application of Local Government Act, 1 888 . .4752 

BORROWING, 

county council, powers, 475(J 
electricity supply, 4648 

expenses. Local Government Board, defaulting aufliority, 45 J 1 

local authority, 4541 

Local Loans Act, 1875. ,4530, 4531 

on security of Road Fund, 5112 

private improvement expenses, 4477, 4478 

street works expenses, urban authority, 4866 
public works loans, powers, 4550 

BOUGHS, 

overhanging highway, 4387 

BOUNDARIES, 

common, dotormination, 4564 
Looal Government Act, 1888. .4753 

BREACH, 

contract, gas undertaking employ oo, 4543 

water undertaking employee, 4543 

BRIBERY, 

definition, 4690 

mimiclpal election, 4,626 
public offico, 4796, 4797 

BRIDGE, 

adoption by iu:*ban authority, 4868 
advances by Minister of Transport, 5206 
agreements between authorities, 4833 
borough, forms relating to, 4641 
maintenance, 4638 
canal, repair obligation, 4371 
construction by urban authority, 4368 
county, 4726 

borough, 4745 
repair of, 4374 
olootrio works, 4956 

erection cost exceeding value of land, 4140 
erection, county rate contribution, 4609 
existing, acceptance by county authority, 4609 
highways, dofootivo, 4357 
locomotives, passage over, 4944, 4945 
purchase by county ootmoil, 4725 
railway, apportionment of expenses, 4707 
repair obligation, 4371 
road approaches, repair, 4371 
repair by county council, 4722, 4728 
trust funds, 4365 

trafiOo restriction, appeal to Minister of Transport, 5204 

BROKER, 

passage, bond, 4931 

emigrant passage, 4930 
forfeiture of licence, 4932 
form of bond, 4935 
licence, 4936 
licence, 4931 
licensing authority, 4931 
sureties, 4931 





liUILDlNG, 

bringing’ forward, in streob, 47 78 

conaont for, 47 78 

byolawa, ooniravontion, coiitinxiing olfcncos, 4143 
contrary to byolawa, removal, 44 J S2 
dangoroxis, 4207, 4444 

demolition, 4207 

notice to repair, 4207, 4 208 

repairs 4207, 420S 

Ftale of, to moot oxi>onsos, 4208, 4209 
d.OBt.royed by fire, alteration, of building line, 4 429 
disused bui'ial ground, upon, 4 094, 4095 

exempted from l^ubllo Health. A.cts Amendment Aot> 1907 • 
exemi)tions in model byelaws, 4 435 
in sti'oets, public health provisions, 47 7 7 
line, enforcement, 4431 
in street, 4778 
proscribed, by byeXaw, 4 430 
regulation of, 4428 ct sea* 

Scottish cases, 4430 
meaning of, 4779 
now, byelaws, 4432 et scfi. 
not to bo brought forward, 4 432 
notices bofox*o, 4 439 
operations, hoards dmdng, 4811 
l)iauH, approval, 4442 

condition of time for coiiimonconiont., 4 4 4 2 
flopai'turc fx'oin, 4439 
<Lopo8it of, 4439 

deposited, cotnmoncement of work, 504 2 
disapproval, 4442 

specimon, may apply to sovei’al houses, 4 439 
lime fox' approval, 4 142, 44 13 
liloasuro gx*ouxid, 4453 
X)ubllc clocks, fixed on, 4457 
lighting, 4 445 
pulling down, 4441 
x*ogiilatlon, 4375 
1 ‘uiiious, 4207, 4444 
stroot coi'iior, rounding olT, 5048 

used lor accommodation, witnossiug public cereuioxiy, 4813 
work contrary to byelaw, 4442 

liXJrtXAll. 

Act, 1906. .50 29 

axithority, ore matloxi foes, 5001 

provisions for cremation, 4 999 
board, consent to appointment, 4252 
oonstitutloix, 4247, 4248 
church walls, 4526 

discontlimanco in partioxilar place* 4615 
liiHtablishod Ohuroh, 4616 
exclusive rights of, 4218, 4616 

assignment, 4219 

loos, tabic submitted by burial authority, 4991 
groxxnd, aocixiisition of land lor, local axithorltlos, 5020 
byelaws, 5023 

compensation, intorfercnco with rights ovox', 5022 
conseorated, managexxiont, 5021 
consecration, 4990 

inquiries by Secx*et4xx»y of State, 4993 
dohnition, 5025 

disused, building upon, 4694, 4695 
moaning of, 4699 
removal of tombstones, etc., 5021 
transfer to local authority, 5019 
orootlon ol chapels, 4990 
fences, 4527 

local authorities, joint action, 5024 
powox’s of, 5020 

maintenance by local axithority, 5021 
managemont, special px*o vis Ions, 5021 
private street works, 4420, 4421, 4422 
unoonsecrated, protection, 4993 
use as public park, 4454 
of, consents for, 5029 
in oemetory, 4215, 4216 
inoumbont, obligation of, 4993 
joint committees. Burial Acts, 4940, 4941 
notice of intention, 4994 

register, consecratod part of come tor y, 4217 
regulations governing, 4218 
right of, form of assignment, 4222 
soirvdoo, cremation, obligation of incumbent, 5001 
foe, cremation, 5 002 
unconseoratod part of couxotory, 4217 
undorneatli church, 4526 
fSee also OiiKMATi03>r. 
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BURIAT-. BOARU, 

transfer of powers, 4528 
parish, 4527 
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JBXJBNING. 

cremation, regrulatlone, 5000 

BtJSTA.R.I> 

as grame, 4101 

BYEBA.WS, 

ad.vertisem©nt, 5032 

oonllrmation, 5033 

enfox'comont by metropolitan boraiigrh. council, 5034 
ancient monuments, i*elaxatioii, 5143 
bicycles, 4762 
canal, 4717, 4718 

notifleation, 4717 
cometei'y, 4615 
common, 4982, 4565 

pi'OTlsions as to, 4574 
confirmation, 4468 

Higrliways, etc.. Act, 1878, .4612 
Public BCealtli. etc.. Act. 1884. .4669 
electricity supply, 4647 
entoroement, 4441 

existing;, saving; for, liocal Government Act, 1888 . .47 70 
foresbore, 4452, 4456 

validity, 4457 

grrantinff discretionary power, 4434 
gymnasiiun, 4829 
haoknoy oarriagro, 4246 
library, 4996 

locomotive, by quarter sessions boroti^h, 4748 
model, pulling* down buildings, 4441 
musemn, 4829 
new buildings, 4432 et sea. 

exemption of railway companies, 4433 
streets, 4432 et sea, 
model, 4433 

not abrogated toy tbitolic JHCealtb, etc.. Act, 1907 . . 503<5 

omnibus, 4785, 4786 

open spaces, 5023 

penalties under, 4467 

pleasm*© ground, 4451, 4455 

porters' licences, 5060 

promenades, 5059 

Public IXoaltb Acts Amendment Act, 1890. .4805 

1907. .5040 

Public Uoaltb Acts, leg;al proceedings, 5038 
seamen’s lodging-houses, 4929, 4930 
seashore, 5059 
servants* registries, 5060 
shooting gallery, 4813 
street, revision, 4434 
waiver, 4434 
swings, 4813 

telegraph wires, 4807, 4808, 4809 
town gardens, 4255 
tramways, 4295 
transport of explosives, 4330 
V7hirli^gs, 4813 


OABXiEJ, 

electricity. 


See Bleothioitv. 


OABMEIS-, 

shelters for, 4815 

CAMBBIBGE3 

county boundaries, 4753 

university, mortmain exemption, 4775 

CAISTAB. 

abandoned, release from liability for, 4719 
abandonment, 4718 

conditions for warrant, 4719 
abutting streets, expenses of private works, 4868 
advertisements, 5064 

and railway trafiOlo, provisional orders, 4827 
application of Kailway and Oanal Tratfto Act, 1888, .4716 
bridges, company’s repair obligation, 4371 
byelaws, 4717 

disallowance, 4717 
notification, 4717 
rescission, etc-, 4717 
commissioners, complaints to, 4705 
company, meaning, 4719 
schools, 4601 

controlled by railway, charges, 4716 

derelict, provisional order for management, 4719 

petition against, 4719 
electric lighting works in relation to, 4957, 495 8 
linos across, 5257 



INJDIQX 


O^N-AXi — coTitimied. , , .. ... 

electricity works, reinstatement, oto-, by canal auihoritios, Vr 
intei'ferenco, saving clanso, iPnblic Hcalili Act, IS 75. . loli), 
obstrncted by oleotrioaJl works, 4(55^ 
public works loans for ptLrposes of, 49-10 
rates , adjustment, 1715, 4716 
receipts, rating" appeal, pi*oof of, 4720 
regulations, 4717 
terminal cbargos, 4716 
througb tolls, agreement, 4718 
tramc. 4711, 4712 

traffic, provisional order, time for application, 4840 
unnecessary, abandonment, 4718 
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OAlSmiDATIG, 

election petition, guilty, incapacity, 4672 
municipal elections, 4626 _ 

claims against, time limit, 4(J80 
corrupt witbdrawal, 4675 
declaration as to expenses, 4694 
exoneration from coi'rnpt practieoH, etc., 4**^8 
illegal p.i*acticos, exception of innoeeiit atsl., 4 678 
incapacity of, 4674 
statements as i.o withdraw<iJ, 467:5 
See also IQmcjtion. 


OA1 >TTATj, 

additioiml, gasworks,, 4265 

waterworks, 4 265 


OAltRlAG Jd], ^ ^ ^ 

by sea, i*ailway company, undue pro fere tu?e, 4714 
control of, on streets, etc-, 4226 
conveyance of explosives, 4330 
footway crossings, 5044 
furious driving, 4227 
hackney, 42:^6 ct scq. 

definition, 4785 

©lections, illegal oinxdoymont, 4675 
anoaning, 4237 

idying for biro, unlicensed, 4240 
repair in street, 4226 
shaft riding, 4226 


OATTIjID, 

crosHingH, footways, 5044 
in streets, 5066 

moaning of, towns improveniont, 4292 

Town Police Clauses Act, 18*17. *1224 
slaughter in sti'cot, 4226 
stray, impounded, sale, 4225 
impounding, 4225 


OKXiIiAK, 

built under street, 4346 
dofootivo street door, 4228 
doors in street, liability for, 4200 
street, undoi', repair of, 4812 


works. See Works. 


OlDMiETElKIKS OXiAXJSElS ACT, 1847, 
burials, 4215, 4216 

exclusive rights of, 4 218 

in consecrated pai*t of oometory, 4216, 4217 
regulations, 4218 

unoonseoratod part of cometory, 4217 
ceiiietox'y, damage, 4220 

distance from hotisos, 42X:5, 4214 
disturbance in, 4220 

land taken for, governing provlsioUH, -12i:i 
making of, 4213 
chai>ols, building of, 4214 
citation, 4212 

compensation fox* daiuago, 4215 

consecratiotr, 4215, 4216 

cremation, application in case of, 6002 

danaages, recovery, 4221 

drains, 4216 

extent of, 4211 

gravediggers, 4218 

Incorporation, 42X1 

form of, 4212 
interpretation, 4211 

lands taken, authorised use only, 4213 

monument, consecrated part of oemetary, objection by bishop, 4220 
removal of, 4220 
payments to incumbents, 4220 
pexxaJLties, recovery, 4221 
penalty, failure to deposit Act, 4221 
fouling water, 4216 
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CEMETERIES CLAUSES ACT, l&it— continued. 
protection of cemetery, 1220 
X'oads, improvement of, 4214 
maintonanoo of, 4214 
sowers, 42X5 

special Act, access to, 4221 

correction of errors, 4213 

OMMIBTISRY, 

application of Burial Acts, 4991 
chapel, 4016 

consecration, 4215, 4216, 4616 
control by Ministry, 4618 
tlamagro to, 4220 
disturbance in, 4220 
drains, 4215 
enclosure of, 4616 

extension of mortuary provisions, 4614 

land donated for, 4614 

loans to provide, 4617 

making- of, 4213, 4616 

meaning of, 4212 

monoy donated for, 4014 

monumental inscriptions, 4616 

monuments placed in, 4218 

unauthorised, removal of, 4220 
paving liability, 4422 

procedure under Public Health, etc., Act, 1879, advantages, 4618 
protection of, 4220 
provision of , oircxmistanees for, 4615 
incidence of cost, 4615 
provisions, applicable to crematoria. 4619 
regulation of, 4615, 4616 
Sea also OJflMMTi2TdKa Clausiiis Aot, 1847. 

CENTRAL EBEOTRICTTV BOARD, 
position of, 4643 

OEKTIFIOATES, 
armuity, 4533 

CimTIOliAm, 

Bands Olausos Oonsolldation Act, 1845, does not apply to proceedings undor» 4153 
proceedings under Public Health Act, 1875. .4492, 4493 

OHAl^EL, 

building in cemetery, 4214 
btirlal grounds, erection in, 4990 
In consecrated part of oeiaetory, 4216 
private street works, 4420, 4431 
rogixlatiou of traffic near, 4224 

(IHARtacS, 

olootricit.y, 4(554 

on land, i-o secure water supply expenses, 4942 

promises, private street works exponsoa, 4863 et sea- 

OHARITABIiE 

uses, conditions of assurances, 4772 
enrolment of assurances, 4773 

CHARITABLE DONATIONS REGISTRATION AOT, 1812, 
registration under, 4723 

CHARITABLE TRUSTS AOT, 1906, 
parochial charity, 4901 

CHARITIES, 

ecclesiastical, meaning of. Local Government Aot, 1894. .4921 
land, granted for library, 4844 

required for occupation, 4836 
parochial, 4901 

meaning. Local Government Act, 1894. .4921 
representatives from parish, 4901 
trtxstoos, appointment, determination of questions, 4919 
open spaces, transfer to local authorities, 5018 
War, Act, 1916.. 5153 

CHARITY COMMISSIONERS, 

appointment of trustees, determination of questions by, 4919 
duties under War Charities Aot, 1916. .5156 et seq. 
land, order as to sale of, 4835 

CHIMNEY, 

accidentally setting on ffre, 4233 
sweep, soliciting employment, 4233 
wHfm setting on ffre, 4233 

CHURCH, 

affairs of, meaning. Local Government Act, 1894. ,4921 
clock, 4457, 4458 

Incumbent, exemption from private street works expenses, 4865 
interment in walls, 4526 
' underneath, 4526 

private street works, 4420, 4421 
regulation of traffto near, 4224 
yards, closed, 4894 
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CISTERN, 

water supply, provision of, -llOU 
repair of, 4102 

CLEANSING, 

local Act, transfer of powers to borough, 4630 


CLOCK, 

church tower, 4457, 4458 
public, provision, 4457, 4458 
repair, 4457, 44 58 

COACH, 

stage, not haoknoy carriage, 4237 


COAL MINES ACT, 1911, 
application, 5120 

COOK FIGHTING, 
place kept for, 4236 

COLONISATION, 

borrowing for, county council, 4757 


COMMISSION, 

exponsoB of private street works, 4859 


COMMISSION OF PEACE, 

revocation of gi'antto boroiigh, 4751 


COMMISSIONERS, 

Electricity, 4643 

appointment, 5243 

Inclosure, 4563 . .. .. . 

Inland Revenue, roforonoo to, land ao<iulHli.ion oomponsatlon, 5 

library, qualifications, 4995 

moaning, town improvement, 4202 

parish library, 4841 

public works loan, 4545 et saq. 

railway and canal, complaints to, 4705 

works, electricity xindor takings, protective poW(U‘H, 5102 


COMMITTEES, 

advisory. Minister of Transport, 5209 
allotment, 6083 
assessment, reports, 5151 
county council, proceedings, 4760 
education, <lologation of library powers, 5239 
joint, border river, pollution prevention, 494 7 
Burial Acts, borrowing by, 4940 
expenses of, 4940 
quarter sessions, 4700 

library, appointed by urban authority, 4845 
parties alfootod by acquisition of common lands, 4142 
rates advisory. Minister of Transiiort, 5208 
Reforonoo, land acquisition compensation, 5214 
small holding, 5083 

standing joint. Se& Stanpino Joint Oommittkm, 


COMMONERS 

oommittoo, 4622 

COMMONS, 

byelaws, 4565 

application to confirm, 4574 
provisions as to, 4574 
conservators, appointment, 4565 
estovers, adjustment, 4504 
exchanges, 4580 

g avel digging, 4575 
iprovomont, 4563 et aeq, 

explanation, 4565 
money raised for, 4573 
Inclosure, appointment of valuer, 4580 
notice of claim, 4679 
provisional order, 4563 
restriction on. 4986 
sanction for, 4580 
under Statute of Merton, 4876 
^ , , , , ^ Wostminsto, 4875 

Inquiry, local, rules, 4569 

land, acquisition by Development Oommleeloners, 6112 
compensation, application, 4622 
compulsory acquisition of, 4141 ei aea, 
partition, 4580 
pasture, adjustment, 4564 
provisional order, 4563 

application, considerations, 4565 
evidonoo, 4568 

private Interests, 4568 
oertifloate of expedlenoy, 4572 
confirmation, 4572 
consents, 4572 
freemen, 4671 
inolosure, sanction, 4680 
modification, 4573 
notice of application, 4568 
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COMMONS — continued. 

provisional order, procedure, 4.567 
rules, 4570 

I'eoreaiion ground, 4565, 4576 et seq, 
regulated, acquisition hy district council, 4983 
amendment of scheme, 4984 
compensation for interference, 4983 
expenses of sohomo, 4984 
gravel digging, 4984 
management, 4983 
regulation, 4563 et sea. 

by district council, 498 5J 

procedure, 4982 

expenses, 4575 

rights, adjustment, 4563, 4564 

of, assistance in maintenance by district council, 4908 
extinction prejudicial, 4908 
suburban, 4560 
tm’bary, adjustment, 4564 

COMPANY, 

forged transfers, compensation, 4831 

utility, earning profits, outside Public Authorities Protection Act, 1893.. 4877 4878 
COMPENSATION, 

alkali works, execution of sanitary authority powers, 5004 
allotments, determination of tenancy, 5226 
alteration of buiUling line, 4428 

assessment, acquisition of land by ptxblio authority, 5213 eA> scq. 
assistant overseer, 5175 

burial grounds, interference with jdghts over, 5022 
common, interference by scheme, 4983 . 
commonable rights, 4622 

compulsory land acquisition, rororence to Inland Ilovenue Commissioners, 5218 
damage caused by electricity undortakers, 4653 
under Public Health Act, 1875. .4515 
omi)loymcnt, loss of, transfer of electricity undoriakings, 5252 
labourer displaced on acquisition of laiKl for allotments, 5079 
land compulsorily acquired, 4112 et sea. 

rules for aHSossniont, 5214 

local authority officers, on transfer of power, 4 923, 4024, 4925 
ofiloor, local authority, compensation for removal, 4 516 
open spaces, interference with rights over, 5022 
Public Hiealth Act, 1875, dispute, 4461 

Acts Amendment Act, 1907, determination, 5040 
street corner buildings, rounding oil, 5048 
to labourers, acquisition of land, 5221 

Workmen’s, exclusion of l^ublio Authorities Pi'otection Act. .4876 
OOMPIjAINT, 

Local Government Board, defaulting authority, 4508 
memorial of. Public Hetilth Act, 1875. ,4498 
parish ooxincll, against district council, 4902 
railway charges, xmreasonable, 4715 

OOMPULSOKY PUHOHASE, 
time limit, 4140 

OONDUOTOR, 
licence, 4298 

tramways, powers over offenders, 4299 

CONFIRMATION, 

advertisement byelaws, 5033 

CONSECRATION, 

oomotery, 4215, 4216 

CONSENT, 

land for use as bxuial groimd, for, 5029 

local authority, bringing street building forward, 4.778 

urban authority, for public library, 4871 

CONSERVANCY, 

authorities, forged transfers, 4832 

CONSOLIDATEB FUND, 

Public Works Loans Act, 1875. .4549 

CONSOLIDATION 

loan capital, local authority, reduction of duty, 5030 

CONSPIRACY AND PROTECTION OF PROPERTY ACT, 1875, 
broach of contract,' 4543, 4544 

CONSTABLE, 

harhoxiring on licensed promises, 4235 
CONTRACT, 

breach, action by servant of local authority, 4878 

l^blio’l^hOTSrfoa Protection Act, 1893. .4879. 4880 
water supply employee, 4643 
government, corruption, increase of penalties, 5164 

CONVERSION, 

loan oapitm, local authority, reduction of stamp duty, 6030 
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OOISTVIAVAlsrOK, , „ , 

Xiaiuls OlaiiHOR, ot^., Acl^, cohih <>f» *1:1. } l 

form nC, -11.14 
taxation of costa, 1 i;ir> 

O0-OT>ai3RATlVK SOCtlT/niGS, 

allotrnoiita, roi* pnrposoa of, 5082 

C03:^.0^3•K^^S, 

comity, appoixitinent, 4.7 21 

I>oroiig?b, appolniiuciit, l7-t(» 
salary, 17 2:i . ^ .. 

oyerlappinp: county districts, ai>i>oint inent, -1/21 
quarter sessions boroiiKbs, 4 750 

OOItPOIiATIOlSr 

as joint tenant, *1081 

aoititx.Ti>T 

practices, disoualiilcatioii from voting:, 4082 . 

election, exception of iimocenl. act, 

exoneration of can<lidat^’>, -1078 
meaniner of, 4071 
tmxnlclpixl olootions, 4020 

report to ITierli Oourt, trial of election lal.ifion, 40.11 

couxtapTioisr, 

«roverninoTit coiit.racts, increase of ptuialtleH, 
in oOlcc, mlsdenieaiiour, 4700, 4 707 
police Constable, .5028 
prevention with a.ftrents, 5027 
piHXieediiiKH, time fox*, .5 10.5 

prf>se<ait ion, consent of Attoniey-tlenemi, 4 708 
expenses, 4 700 
provisloiis for, 5028 
p a) >lic servants, T)r<»wnmpil<»n »»!', 5105 

oosTwrtMONa rcit^ 

ohstrnctlon l>y, 4 202 

CJOHTS, 

acti<m atirahiist public author I t.y, 4870 
arbitration, c^ixtortionato, 4400 

election petition, 4 0:i5, 4 080, 4088 ^ ' 

solicitor a.n<l client, Piihllo AutUori ties Protection Act, 180,1 - , 
taxat.ion, J^anOs Olauses, oUi,, Act. 4008 

ooTjisroir-i, 

hoi'ouprii. **^*a<^ lionotTour, 
county, 4 722 

*SVa aZfio ( Uujntv PotTNCin, 
ilistrict.- llrsTmoi'' flotTKOtn. 

I'ural district, Ht rxset. byelaws. 4 4 08 
urban. /SVe IThhan JimTuim' OmjNCib, 

ootiKcrn^ihOH, 

election, disoualillcation, *1028 
OOITKTV, 

adminlst I'ative, <ie0nition, 4 70*5 

autliority, rate contribut.Ion, erection <if htiti^ro, 4000 
bounclarios, ixlteration, 4753 

clefinition fbocal ClovornmcJxt Act, 1888], 4705 
tllvisiou of, moaningr, 4705 

entire, doflnition Cljooal Cloveninient Act, 1888], 4705 
litirhway authority, enforcotnent of duties by, 4003 
justices, concurrent jixriadlotlon with borouRh JustfeoH, 4 752 
Ixniatio asylum, meaninfir* 4703 

nioanlngr of CXia'nds Olauses OonHolI<l«»tion Act, 184 5], 4100 
road, ohanffod into ordinary road, 4 834 
definition, ,4700 

when includes borouprh, 4013, 4014 

ooxrisrTY^ BOKOXTan, 

alienation of property, approval, 4757 
assisses, cost of, 4742, 47 12 
boundaries, 47*53 
brldSTOS, powers over, 4745 
coroner, appointment, 4740 

financial xxrranoronxonts, adjustment with county council, 4 74 2 

formation of, 4742 

loans, approval of, 4757 

lunatics, pauper, maintonanoo, 4743 

police, 4744 

quarter sessions, costs of, 4743 
re^rulation of commons, 4984 
road repair, 4745 

^eoitiea, Xiooal Government Act, 1888. ,4742 
Third Sohodule, X^ocal Government Act. 1888. ,4770 
transfer of certain justices' powers, 4912 

ooujsrT'S' oou]sroii4. 

advertisement byelaws, 5032, 5033 
allotments, provision of, 5068 

application of Municipal Corporations Act, X$82. . 4757 
borro Winer powers, 4750 


18H9 


, 4743 
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COUNTY COUNCIL— co7iiin«ea. 

bridges, agreements with other axithorities, 4833 
erection, 4725 
maintenance, 4726 
pm'chaso, 4725 
repair by, 4722, 4728 
clerk, deputy, 4761 

of peace, deputy, 4761 
committee, proceedings, 4760 
constitxition, 4722 

contribution to costs of highway, conditions, 4906 

to highways other than main roads, 4732 
coroners, appointment, 4724 
salary, 4723 

duties of highway board, 4726 

elimination of county roads boards, 4736 

enforcement of Bivers Pollution Prevention Act, 1876.. 4737 

finance, 4754 c< seq* 

financial arrangements, adjustment with county borough, 4742, 4743 

highways, agreements with other authorities, 4833 

incorporation, 4759 

inspector’s fees, 4723 

justices’ costs, 4756 

land acquired for allotments, letting to parish, 5224 

small holdings, consent of minister dispensed with, 5224 
duties on sale or lease, 5222 
loans for, 5224 

under Small Holdings, etc., Act, 1908, extension of powers, 5222 
contracts relating to, 4760 
libraries, adoption of Libraries Acts, 5238 

resolsaiun, 5240 

agreements with library authorities, 5239 
lighting powers, 4445 
loans, for, colonisation, 4757 
emigi'ation, 4757 

societies, confirmation of rules, 4723 
lootil taxation licences, payment t o, 4739 
main road, breaking xxp, 4733 
declaration, 4731 

differences with district counoU, 4732 
lighting, 4732 - 

repair, hxxndred rate, 4733, 4734 
officers, 4761 et sea. 

ineligible for Parliament, 4762 

opposit ion to railway and canal traffic provisional order, 4827 
pleasure groTinda, 5023 
police, and ooxinty boroughs, 4744 
costs, 4756 
powers, 4725 

poxvors, destructive insoctiS, 4723 
fish conservancy, 4723 
of, 4722 et seq. 
wild birds, 4723 

provisional order, river pollxxtion, 4738 
public walks, 5023 

quarter sessions, bxisinoss transferred from, general powers, 4740 

transferred powers, determination of questions, 4740 
rate appeals, 4725 
registration, charitable gifts, 4723 

places of religloxis worship, 4723 
Rolontiflc societies, 4723 
river pollution, joint committee, 4738 

and rivers board, 4738 

road functions, delegation, 4604 
improvement, 4727 
maintenance, 4726, 4727 
powers, 4350 
roads, width, 4729 

standing joint conmiittee, 4725, 4741 

transfer of administrative business of quarter sessions, 4722 

powers from district council, provisions as to, 4916, 4917 
transferred business, construction of Acts, 4758 
dxxties and liabilities, 4759 


COUNTY OOUllT, 

appeal from, river pollution decision, 4593 
jurisdiction, illegal indosures, 4578 
river pollntion, 4592 

Public Health Act, 1875, recovery of amounts loss than ^50. .4491 


COUNTY FUND, 

local taxation licences, 4739 

COUNTY KOAU, 

accounts, maintenance expenses, 4608 
application for declaration as, 4606 
Board, South Wales, duties of, 4735 
declaration of highway as, 4606 
meaning, 4602 et seq. 

See also County Oounoil. 
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C0ijr3P03sr, 

liotoentTiro stoolc, 4531, 4-532 
issiLO, Xjooa.1 Loans -A-ot, 1875. . 1537 


OOXJrtT, 

assizo, 4722 

OOlTTlty. JSeG OOXJM'V^ COCTH.T. 
oloctlon, a.c5oomtiao elation, 4G35 
oonstitntion, 43 30 
expenses, 4037 

petition, ordei' as to e€»sts, 4(i8(> 
sliortliaxid writcis 4636 

aOLTIlT Ol*' StTMMAXtV .TXJltlSLIOTIOlsr, ^ 

ai>bitratlon, I^ublio TXoaltli -A.ot, 1875. olaims unaor J220 
rate, appoai to anartor sessions, 4409 
ooviiiJsr^isrT 

to pay rates, etc., 14 74 ct scfj. 


0Tl.E3M:A.i:*I02Sr, 

bnria.1 service foe, 5002 

oblieratlon of inomnbont, 5001 
Oomotcrios Olansos A.ot, 184 7, application of, 
oromatorinm, cemetery proviHlt>iiH api>lloal>le to, 4019 
doClnition, 4090 
distance from liouses, 4214 
Hite of, 4090 

foes, 5001 

lanti for oromatorinm, 4009 
i*og:ulation gro norally, 4000 sca^ 
reffiilations, penalties, 5000 

omoicicT, 

public parks, 5054 

oitossiisra, 

level, repair, 4371 

onowisr, , ^ 

acanisltion of land by, witUont oomiJonsatlon, 4110 
rigrb-ts, acquisition of fei'rios, protection, 5237 

nnprojnclicoa l)y I?ul>Uc lletUth, etc,, Aot, 1007 • 

OXTSXOMS, 

oblof olllcor, loerttl proceedlngrs by, 4033 


.4 1<57 


5040 


p 


DJUMC^aB:. 

olootrioity supply, compensation, 4053 
local authority, jpublio XIoalth -A.ct, 1875, 


coniponHatltm, 4515 


x>.A.isroiisro 


and. music, lioonoo, 4819 et seq. 


X)DB3A.L3SR.S, 

marine stores, 5001 
old motal, 5061 


I1DB3BXS, 

bankruptcy priority, 5144 et scq. 

r>233JrE3N01S OIT 3BTO., A.OT, 1016, 

blgrbways, provisions as to, 5160 
land acquisition, 5167 et sea^ 
sale of, 5159 

questions, determination, 6161 


r^asFi^sTiTio^rs, 

a common ** [Commons Act, 18761, 4580 
asent [l>revontion of Corruption Act, 10061, 5027 
allotmont [Sxnall EColdingrs, etc.. Act, 1008J, 5086 
assurance, mortmain provlslonB, 4775 
boroiierb [Local Ceyernment Act, 18B81, 4766 
btairial authority [Bxirlal Act, lOOOj, 4094 
common [Commons Act, 18093, 4 084 
county [Local Covoxmment Act, 18881, 4765 

road [Local Covornment Act, 18883, 4679 
gronerating: station [lOlootrlo I^lfirbting: Act, 19003, 6104 

^ [Iflloctrloity (Bupply) Act, 10191* 5264 

harbour board [Hailway and Canal Traillc Act, iHf “ 
higrh way authority [Looal Gtovermnont Act, 1888 3, 
local authority OTlectric Llprhting: Act, 18823, 4658 
Local Loans Act, 1875. .4541 
locomotive CHIifirh-ways, etc*. Act. 18781, 4013 
[Locomotive Act, 18983, 4046 
master [Morohant Shipplner Act, 18041, 4934 
merchandise [IXailway and Canal TrafHo Act, 18883, 4721 
municipal borougrh [Commons Act, 18763, 4681 
lyCunlcipal Corporations Act, 1882. . 4625 
omnibus [Town I^ollce OlauBos Act, 1B893, 4784 
person [Commons Act, 18761, 4581 

CK-Ivers I^oUutlon Prevention Act, 18161, 4597 
pollutinger [Rivers Pollution Prevention Act, 18763, 4597 


, 4721 
67 
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DEFINITIONS— coJiHrotJed. 

port [Merchant Shipping Act, 1894], 4934 
power company [Electricity (Supply) Act, 1919], 5263 
floaman [Merchant Shipping Act, 1894], 4934 
shop [Shops Act, 1912], 5137 

assistant [Shops Act, 1912], 5138 
small holding [Allotments, etc.. Act, 1908 J, 5086 
stream [Biyers Pollution Prevention Act, 1876], 4597 
terminal charge [Bailway and Canal Traffic Act, 1888], 4721 
termination of 1914-1918 war, 5188 

undue preference [Railway and Canal Ti'afflc Act, 1888], 4721 
waggon [Locomotives Act, 1898], 4946 
waste land of a manor ** [Commons Act, 1876], 4581 
“ works for the supply of water [Limited Owners Reservoirs, etc.. Act, 1877], 4600 
DEBENTURE, 

local loans, 4531 
stock, local loans, 4532 
nominal, 4532 
DECISION, 

meaning of, appeals under Public Health Act, 1875. .4496 
DECLARATION, 

Public Works Loan Commissioner, 1561 


DEDICATION, 
highways, 4424 

unadopted, 1424 

DEFAULT, 

district council, complaint by parish council, 4902 
public works loan, 4550 

rate position, 4552 

DEFENCE 

works, son, 4380 

DEVELOPMENT AND ROAD IMPROVEMENT FUNDS ACT, 1909 
acquisition of land, 6108 
common land in relation to, 5113 
employment, general condition as to, 5112 
open spaces in relation to, 6113 

DEVELOPMENT COMMISSION, 
common lands, acquisition, 6112 
constitution of, 6107 
duties of, 5108 
powers of, 5108 

DEVELOPMENT FUND, 
establishment, 5106 

payment of sinking fund surplus, 5119, 5120 

DIRECTOR OF PUBLIC PROSECUTIONS, 
election offences, prosecutions by, 4687 

petition trial, attendance at, 4685 


DISABILITY, 

sale of land to undertakings by persons 


under, 4107, 4108 


DISCLAIMER, 

trustee in bankruptcy, rates payable, 4488 


DISCONTINUANCE, 
highway, order, 4610 
unnecessary highways, 4609 

DISORDERLY HOUSES ACT, 1761 
decisions tmder, 4820 

DISQUALIFICATION, 

voting, municipal election, 4682 

DISTRESS, 

electrical apparatus, exemption, 4655 
gas motors, 4311 

DISTRICT, , 

adjoining, execution of works, 4603 
library, 4996 

meaning of, Public Health Act, 1875. .4509 
union of, 4603 

Public Health Act, 1876. .4502 

DISTRICT COUNCIL, 

acquisition of regulated common, 4983 
common, scheme for regulation, 4982 

procedure, 4982 

default, complaint by parish council, 4902 
gang masters, licensing by, 4911 ^ ^ 

highway repairable ratio tenurce, repair by, 4905 
land charged in favour of, water expenses, 4942 
pawnbrokers, oertlfloate issued by, 4911 
powers transferred from justices, 4911 
rights of common, assistance towards maintenance, 4908 
way, protection of, 4907 
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DISTItlOT OOXTNOIL — ccnUim-uect. 

ro£Ldsid.e waste, prevention of encroach mout, 4907 
transfer of powers, compensation of officers, 4923, 4924, 49--. > 
position of offilcors, 4922 

sununary <iotorniination of questions as to, 491 J 
to county council, provisions as to, 4910, 4917 
transfer of liabilities, 4918 
to, powers of authorities under adoptive Acts, 4 910 
sanitary authority, 4905 

rUTCK, 

adjoining road, 4419, 4729 
street, 4419 
building: estates, 4438 


water, rigrht to, 4596 


BIVIDlSKri^S, 

g:as undertakings, 4172 

DOCICS, 

company, complaint, undue roforenoe, railway i.rafUe, 47 15 , ^ 
interference, saving clause. Public Health A<'.t, 1875. .4519, 4529 


Hoa, 

control of, 422G, 4230 
ferocious, in street, 4226 
licences, collection of duty, 5006 
rabid, 4220 
races, 4234 


HOMXilSTra 

purposes, water supply for, 4 190, 4 191 


HOlMATIOlSr 

to local authority, to aociuire c^emotoi’y, 4 0 I 1 
BOORS. 

opening on sti*eot, 4 206 


BltAHsTAOliJ, 

from mines, into streams, 4588 
intorforonoe by gasworks, 4107 
rofrulat.ions, 4346 

BRAIf^S, 

cemotox'y, 4 215 

gas corx'uption of water t4ii»otigh, 434 7 

highway authority, liability. 4 360 

Intox'fcrenoo by tramways. 4284 

main, moaning of, l^ubllc Works Boans Act, 1 K94 

moaning of, 4343 

opening of, for gasworks, 4.165 

pipe-laying, 4183, 4184 

polluted by tar spraying, 4356 

relaying by tramway undertaking, 428 1 

BRINKilN-O POUlSTTAIlSr, 
defective, 435 7 

brxjn-k; 

in liconBCd houses, 4234 
street, 4233, 4234 


BORHAM 

university, mortmain exemption, 4775 


BITTY, 

public, protection In performance, 48 7.5 
stamp, works registration, 5007 


4929 




BOOBEJSIASTICAXi 

charity^ meaning of. Bocal Oovernmont Act, 1894. . 4 921 
BBBOATIOlSr 

committee, delegation of library powers, 5239 
KFFBXJBNTT 

discharge into sewer, 4582 


BBEOTIOlsr, 

bribery, 4690 

corrupt, etc., practloos, general pro visions as to prosecutions, 4087 
ooTxrt 4627 hoarlnfir ot porMon charwod. 4092, 409^ 

* constitution, 4630 
expexxses, 4637 

order as to costs, 4680 
disqualmcatlon of electors, 4692 
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KLEOTION — continued, 

exponses, declaration by candidate, 4.694 
municipal, agent, employment, 4675, 4676 

aToidanco for general oorrupWon, 4627 
candidate’s aooonnts, 4673 
candidate, corrupt withdrawal, 4675 
claims against candidate, 4680 
committee rooms, prohibited premises, 4677 
corrupt practices, 4626, 4671 et seq, 

exoneration of candidate, 4678 
petition, 4683 

expenses, 4673 

excessive, 4674 
failure to make return, 4681 
late return of, 4681 
return, inspection, 4681 
of, 4680 

false statements about candidates, 5118 
illegal contracts, creditors, 4677 
employment, 4674, 4675 

punishment, 4677 
hiring, 4674, 4675 

punishment, 4677 
payment, 4674, 4675 

I)uni8hment, 4677 
practices, 4671 et seq, 

exception of innocent act, 4078 
incapacity of candidates, 4674 
punishment, 407-1 

incapacitation, vacation of seat, 4688 
list of disgualiflod voters, 4682 
meetings, illegal, 4077 
petition, costs, 4686 

trial, Director of Public I'rosecutions, attendance, 4685 

duties, 4685 

printed matter, name of printer, 4676 
publisher, 4677 

proceedings on petition, 4683 et seq, 
service of notices, 4688 
voting by prohibited persons, 4 673 
withdrawal of candidate, statements as to, 4673 
election petition, 4684 

parliamentary, overlapping county areas, 4764 
personation, definition, 4691 
petition, abatement, 4634 

acts done pending, 4638 
candidates as respondents, 4630 
costs, 4635, 4688 
court, rules of procodiare, 4636 
municipal, at issue, 4630 
grounds, 4627 

incapacity of guilty candidato, 4672 
payment of coats, 4686 
person unseated, new election, 4638 
prosecution by Director of Public I^osooutions, 4685 
removal of trial, 4031 
respondents, withdrawal, 4634 
trial of, 4631 
witnesses, 4633 

rural district, corrupt practices, 4672 
petition, 4683 
treating, definition, 4692 
undue influenoo, definition, 4692 
urban district, oorrupt praotioes, 4672 
petition. 4683 

ELEOTOBS, 

claim to registration ofilcor, 5170, 5180 
lists, correction, 5181 

objections, 5181 
local government, 5167 ci seq. 
municipal, disaualifloation, 4682 
objection to, 5180 
register of, 5171 


ELECTBIO LIGHTING 
Act, 1909.. 5096 
Aots, amendment, 5255 

modification of Lands Clauses Aots, 5104 
provisional orders, special, 5260 
special provisional orders, 5260 

ELECTBIO LIGHTING ACT, 1882 
annual report to Parliament, 4658 
arbitration, provisions as to, 4657 
gasworks clauses, incorporation, 4660 
moorporatlon of Telegraph Act, 1878. .4657 
Lands Clauses, incorporation, 4650 
loans, consent for, 4660 

restrictions upon, 4660 
security for, 4660 

'obligation to supply gas, relief from, 4657 
Schedules, 4660 ef seq. 
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ELECTRIC LIGHTING (CLAUSES) ACT, (80!) 
approval of miiiistei*, <t07S> ‘1979 
area of supply, *1051 
break-up of streets, ‘£lO.'54, 4955 
eompulsory woi'ks, 4903 
oouaumer, oblifsations, *10 06 
delimtions, 4949, 4950 


trenoratiuff stations, 50 90 

supply from, broakinii!: up 
incorporation in provisional orders, 4949 
inspectors, appointment, 4969 
duties, 4969 


streets, etc., 6097 


expenses, 4972 
romTineration , 4970 
installation, cost of, 49 GC 
lines laid near gas pipes, 4961 


sowers, etc., 4961 


water pipes, 4961 

under special agrooinoiit, provisions as to, 4964 
local authority under tinkers, api>lication of money, 4951, 4963 

surplus numey rooeivcxl, 4962 
pr’OVislouR O.H to, -1951, 4 952 
purcha.so of houses, 4953 
land, 4953 

mains, compulsory, default in laying, 4964 
inspection, 4970 
testing, 4970 
to bo laid down, 4963 
maxiniTun power, 4967 
motors, 4973 et sea. 

additional apparatus, 4975 

charging method changed, expoiisos of tkuv meter, 49/1 
hired, repair of, 4973 

inoorreotnoas, settlement of dilforoncos, 4974 
lotting, 4973 

mnintonanc© by consumer, 4973 
supply, 4973 

notice and plan of works, 4956 
order i'cvoked, provisions aft/or, 4976 
provisional orders, provisions of, 4949 
regulations, p\iblicatlon, 4978 
revocation of special f)rder, 4975, 4976 
street boxes, 4955, 4956 

works, alteration oC pipes, 4959, 4960 
wives, 4959, 4960 

supply area, map of, 4 974 

charges, agroomonts as to, 4969 
charging, method of, 4968 
contract, 496(5 
electric lamps, price, 4909 
occupiers within supply area, 4965, 4006 
penalty for failure to, 49(57 
price, maximum, 4968 
of energy, 4968 
public lamps, 4967 

ro<iuisitlon by occtxpiers of pi'cmlsoH, 4 964 
restriction of area, 4951 
system of supply, 4954 
testing stations, 4972 

unclermkors, not to purchase other undertakings, 4951 
provisions as to,* 4951 
works by, 4954 

undertakings, accidents, notice of, 4970 

application for time extension for porformaxxco of duties, 4979 

defootivo works, 4978 

mortgages, 4979, 4980 

no exemption from nuisance, 4980 

notices by, 4975 

position on purchase, 4951 

recording instruments, 4971 

reading, 4971 
^ testing, 4971 

restriction on purohaHo, 4961 

running without profit, revocation of order, 4 976 
sale to local authority, 4976 
security by, 4 978 
unapproved system, 4977 
works, danger to imhlic, 4978 
notice of, 4957, 4960 
3 )rotoetion of canal companios, 4962 

railway companies, 4962 
telegraph wires, 4962 
telephone wires, 4962 


aBLiasOTHICITY, 

apparatus, exemption from dlstross, 4655 

hired, property of undertakers, 5101 
supply by joint authorities, 6269 
hulk sxipply, 6097 
, definition, 6104 

burners, no prescription by undertakers, 4663 
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ELi 3SCT RIOIT Y — cont-in/ued. 
charges for, 4654. 

recoverjr of, 4655 

consumer, removal, notice to undertakers, 5102 
consumption, ascex'taining, powers, 4655 
ctirront, alteration of, 5259 

expenses, local authority, JEleotrio Xiighting Act, 1882. .4647 
fittings, removal, 4655 
joint authorities, 5245 

acQLuisition of generating stations, 5247 

agreements hy, 5261, 5262 

financial provisions, 5260 

plans as to capital expenditure, 5253 

powers, 5246, 5248 

rotmns to Electricity Commissioners, 5 260 
sulbsoriptions to associations, 5261 
subsidiary powers, 5250 
supply of apparatus, 5259 
transfer of undertakings, 5249 
lamp, no prescription by undertakers, 4653 
lamps and fittings, supply by local authority, 4648, 4649 
supply of, 4646 
lighting, 4642 et sea. 
lines, across canals, 5257 

land, etc., 5256 
below land, etc., 5256 
interference with telegraphs, 4703 
near sewers, etc., 4961 
restrictions on placing, 4702 
mains, laying, 4387 
meters, certification, 5100, 5105 
overhead wires, consents, 5256 
powers. Joint exercise by local authorities, 5100 
Hpooial orders, provisions as to, 5265 

streets, etc., bi'oak up, sui>ply from generating station, 5097 
(Supply) Act, 1919. .5244 
aupply, 4642 ct sea^ 

above grotmd works, restrictions, 4652 
agreement, exemption from stamp duty, 6102 
application for licences, rtilos, 4646 
byelaws, 4647 

charges, difCorentiation power and light, 4654 

oomponsation for damage by undertakers, 4653 

cutting off, 4665 

interferonoo with pipes, 4652 

joint authorities, 5248 

licence to, 4643, 4644 

local authority contracts for works, 4650 
obligation on imdortakors, 4654 
obstructing canals, etc., 4653 
promises outside area, 5098 
price limitation, 4646 
private purposes, 4644 
provisional order, 4645 

consent of local authority, 4700 
public purposes, 4644 
railway break-up, 4651 
railways, etc., partly outside area, 5008 
refusal to consumer in arrear, 6102 
safety regulations, 4646, 4647 
street, break-up, 4651 
tramways, break-up, 4651 
undue preference, 4654 
stealing, 4655 

undertakers, general power of, 4648 
mutual assistance, 5255 
xmdortakings, association provisions, 5102 

protection of Commissioner of Works, 5102 
pxLccbase by local authority, 4701, 5099 
returns to Electricity Oomnoissioners, 5260 
sale to local authority, variation of terms, 4702 
supply in bulk, 5097 

transfer, compensation for loss of employment, 6262 
of power, 6101 
to joint authorities, 6249 

unauthorised, competition with statutory undertaking, 5103 
use of, no interference by undertakers, 4653 
works, interim, by Board of Trade, 5253 
regulations, 4702 
restrlotions on, 4702 

See also Elmotkio Bightiko (Clauses) Act, 1899. 

eXjEotrioity commissioners, 

accounts from undertakings, 5260 
advisory committees, 5244 
alteration of current by, 5269 
appointment, 4643, 5243 
confirmation of schemes, 5246 
exercise of Board of Trade power's, 5244 
expenses, 6261 
experiments by, 5244 
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KLBOTKICITY C03MMISSIONB11S — conthnied. 
inqulrioa, 5262 

roturns from under t^Uvingra, 5260 
rules made by, 5262 
epooial orders, procedure, 5263 
provisional oi‘ders, 5260 

KMIGRANT RUNNEB, 
badgre, 4032 
definition of, 4932 
licence, form of, 4937 
penalties for broach of rogulaiions, 4933 
rcfidstratlon, 4932 

EMiaBATION, 

borrowing- for, county council, 4757 
olHoor, and emigrant rnnner, 4932 
passage brokers, 4931 
legal procoodingfl by, 4933 

EMl^IiOYKE. 

gas, breach of contract, 4.5 43 
^vnto^, breach of contracit, 4543 

TDTSrHOT.iMJ2NT, 

ebari table asHiinuKiOH, 4773 


BNTRY 

upon lauds, Tjands Clauses (Jonsolidation Act, IS4f>. . 1 1 . , , , ^ . 

JuHt ic’o s doolshm not Unnl. 4 138 

Ihiblic iroalth Act, 1875.. 451 3 
jufltlooB’ decision on private siroct works c)bieeth)UH, 4 857 
aSBTOVERB, 

common of, adjustxuout, 4564 
MTOK 

oolloge, mortmain exemption, 4775 


EXCAVATION, 

footway damaged, recovery of oxpeusos, etc., ;>047 
street works, fencing, 5049 
lighting, 5049 


EXCHEQUER, 

financial relations with county council, 4739 


EXPENSES, 

advertisement byelaws, local authority, 5033 

borrowing, Iiociu Government Board, defaulting authority, 4511 

common, regulation sohomo, 4984 

defaulting authority. Local Government Board, 4519, 4512 
election court, 4637 

return of, 4080 

enquiries imdor Xjocomotivofi Act, 1898. .4946 
library limitation, 5240 

local authority, Eioctrlc Lighting Act, 1882. .4647 
private street works, 4868, 4869 
Publio Health, etc.. Act, 1907, recovery, 5039 
municipal election, 4673 
private street works, recovery, 4861, 4864 
railway works, apportionment, 4707 


EXPLOSIVES, 

Act, 1875, ofiioers, remuneration, 4723 

byelaws, regarding transpoi't, 4330 

1 ) 0 wore of quarter sessions boroughs, 4750 


FABRIC, 

inflammability regulations, 5142 

sale, inflammability, mlsdesoripticn, 5141, 5142 

FACTORY, 

stream pollution, 4586 

FAIR, 

abolition, order for, 4307 

power of district council, 4911 
publioation, 4307 
alteration of duties, 4327 

notice of representation, 4327 
publication, 4327 

day, alteration, power of district counoil, 4911 
FARE, 

hackney carriage, 4242 

unpaid, 4245 
tramway, avoiding, 4299 
reduced, 4295 
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B’ARM, 

acquisition of part for allotments, 5224 
institutes, advances for, 5106 

FIGKS, 

cremation, 5001 

examination of buildingr plan, 4442 

FKNOIKG, 

abandoned mine, 5121 
barbed wire, 4873 
burial grrounda, 4527 
dangerous buildings, 4207, 4208 
field gardens, expenses, 4576 
land adjoining street, 5051 
quarries, 4696 

rotten, abutting highway, 4873 
street, dangerous places, 4211 
obstructions, 4210 
works materials 5049 

insimijss, 

acquisition by local authorities, 5236 
iriBliD GAUBBNS, 

common, compensation applied for, 4623, 4624 
Inolosure Acts, 4576 et sea» 
letting, 4577 
rent, surplus, 4577 
report by managers, 4578 
FINANOKI, 

county council, 4754 et seq. 

FINKS, 

application. Alkali, etc.. Works Hegulation Act, 1906. .5011 
recovery, Alkali, oto.. Works Kegulation Act, 3 906. .5010, 5011 

FIHE, 

chimney, 4233, 4234 
regulations, 4458, 4459 

FIBK BRIGADF, 

powers, lochl authority, 5035 

FIRFARMS, 

discharge, wanton, 4228 

FISH 

conservancy, powers of quarter session borough, 4750 
FISHFRIKS 

development, advances for, 5106 
FLOODGATE, 

saving olause. Public Health Act, 1875 .. 4519 
FliOW 

of stream, 4582 

FOOTBAIiL, 

public parks, 5054 

FOOTPATH, 

dangerous place adjoining, 5050 

strnctui'o adjoining, 5050 
. maintenance, parish council, 4899 
parish council, powers of, 4898 
public, barbed wire fence, 4873 
repair, parish council, 4899 

l^’O OTWAY, 

oattlo oi’ossings, 5044 ^ 

damaged by excavation, recovery of expenses, etc., 5047 

obstruction of, 4227 

street repairs, during, 4209, 4210 

vehicle crossings, 5044 

FORESHORE, 

byelaws, 4452, 4456 
lessee’s position, 4452 
public meetings, 4457 
sales on, 4457 

within electricity supply area, Crown rights saved, 4980 
FORGERY, 

securities, Local Loans Act, 1875 . .4541 
transfers, 4839 

compensation, 4831 ei seg- 
vehicle licence, etc., 5275 

FORM, 

burial, assignment of right 4222 

want of, proceedings under Puhlio Health Act, 1875- .4492 

FOULING* 

water by gas, 4347 

from cemetery, 4215 

T.H. — ^VOL. IV, [ 21 ] 
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E'OUNTjS.IJST, 

dxinUlng-, defootlvo, 4:357 

li'IlAK-OIIIBaS, 

loonl erovoi’iiiiioiit, 51Ci7 

d-isqua-lili catio xis ,5170 
<lixalillcatione, 53 08 

JH^JRISJK IjIBJR,ArtY- th>c& 

J&'BKISJNitMN*, 

ooxnmons, proviaionrtl ord.or, 45 7 1 
regristra-feloii of, 5175 

H'KOKTAuOEJ, 

«,pportionmojat of privatvo stx’oot %vorl€S cxpoiiHOR, 4 85i), 
l>rivato soworing-, 4306, 4 397 

Ktroot works, 4 388 et sea:* 

roliovodL by atit.horily, 4412 
tiiiaio limit, 4405 

stroot, movenaont of bouses, 4203 
notice to pavo, 4398, 4390 

3^^ujsrjc>, 

sixikixig, discbargo of loan, 4536 
local loans, 4696 


48(51 


G 

<3tA.x^x,id:^yr, 

Bbootlng, byelaws, 4813 

OAMBHiIlSrO 

in library, 4948 

OAMIC, 

close soanoii, 4101, 4102 

dealer’s liocnoo, Issxiod by district ooxmoll, 4011 
dealings by servant of lioonsod dealer, 4103 
imported, lloonoe tor, 4102 
killed abroad, 4102 
liconco. 4101 

antborlty to grant, 4102 
eannot bo transferred, 4103 
form of, 4104 

in case of xxartnerelxip, 4103 
void after conviction, 4103 
wlio may obtain, 4102 

licensed dealer may sell on aoooxmt of anotlxcr dealer, 4104 

lioenooB, oollootion of duty, 5066 

live, dealings in, 4102 

tneaning of COaine jAct, 18313, 4101 

purchase from unlioonscd seller, 4103 

unlawful dealings in, 4101 

posscBBlon of, 4101 

OAMEIS 

grounds, provision of, 4453 
o-Aisra-s, 

agrioultural, 4262 

masters, lioonsing transforr-od to district oouncil, 4911 


aAlt30HlN, 


Hold, 4570 et set/. 

inclosuro, expenses, 4576 
letting, 4577 
surplus rents, 4985 
town, byelaws, 4255 

onoroacbment, 4255 
injxiry to, 4255 
protection of, 4254 ct aerf. 


ClAB, 

accounts, stdo of, 4315 

atmosphere, disobargod into, 5008 

oalorlno power sttxxidard, Hubstitxxtion, 5 152 

ebarges, recovery of, 4313 

corruption of water l>y, 4347 

escape of, 4171 

examiners, 4314 

report, 43X5 

flttipgs, removal of, 4312 
fonlmg water, 4194 
illuminating power, 4314 
larceny of, 4169 

local Act, transfer of powers to borough, 4639 
manufacture, unspecified land, 4308 
motors, 4310 

disconnection, notice, 4311 
dispute as to register, 4312 
hired, repair, 4312 
letting, 4311 
maintenance, 4311 
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GAS — conUrmed, 

nosious, eto., dlschargo from alkali works, 5003 
in scheduled works, 5005 

nuisance, 4170 

ohligration to supply, relief from, 4310 
ofConsiTO, dischargre into atmosphere, 5006 
pipes, electric lines near, 4961 

power to require removal, 4425 
price reduction, petition by ratepayers, 4173 
public lamps, 4313 
quality of, 4310 
reduction in price, 4173, 4174 
rent, arrears, incomiufr tenant, 4317 
storage, unspecified lands, 4308 
street lighting, 4445 
supply, and nuisance, 4172 
cost of, 4309 
failure to, penalty, 4316 
liahility to provide, 4309 
limits of, 4163 
overlapping areas, 4446 
testing, 4314 

method, 4315 

undertaking, broach of contract, employee, 4543 

land, protection from acquisition by electricity undertaking, 6103 


GASWORKS, 

additional capital, 4265 
construction of, 4265 
interference by tramways, 4283 
maintenance of, 4265 

obligation to supply gas, lighting, relief from, 4657 
provisional order, advertisement, 4270, 4271 
authorising, 4266 
cosser of powers, 42(59 
confirmation, 4268 
gas rent, 4269 

incorporation of enactmoiits, 4268 


GASWORKS OLAUSRS ACT, 1847 
annual accounts, 4174 

inspection by public, 4174 
application of, 4163 

penalties, metropolitan police district, 4174 
citation of, 4167 

controlling atithority, failure to obKorvo notice, 4167 
Crown, position of, 4176 
damages not specially provided for, 4374 
illvidends, 4172 

drainage, temporary works to prevent interference with, 4167 
(‘naotmenta affecting, 4163 
entry upon land, whore pipes already laid, 41(56 
private land, 4165 
escape of gas, 4171 

exemption from subsequent Acts, 4170 
fencing of works in operation, 4168 
gas lamps, acoldontal damage, 4169 
wilful damage, 4169 
pipes, accidental damage, 4169 
wilful damage, 4169 
gasworks affected by, 4103 
guarding of works in operation, 4168 
incorporation Avith Electric Lighting Act, 1882. . 4660 
other enactments, 4166 
interpretation, 4163, 4164 
lands, moaning of, 4163 
magistrate, power of, 4174 
misuse of gas, fraudulent, 4109 
penalties, 4169 
notice prior to works, 4106 
nuisance from gas, affecting water, 4170 
escape, 4171 
penalty for, 4170, 4171 
no exemption from, 4172 
plans, approval of, 4166 
twesoribed, meaniiig of, 4103 

price reduction petition, production of books, 4173, 4174 
Itroilts, examination of accounts, 4173 
excess, 4172 

loss than prescribed rate, 4173 
of undertakings, 4172 
proscribed rate, 4172 
reduction in gas price, 4173 
public roads, 4166 
railway bridges, 4106 
reinstatement after gasworks, 4167 

penalties for failure, 4167 
of broken up roads, etc., 4167 
works, delay. 4168 
reserve fund, 4172 

and consumers, 4173 
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GASWORKS OliAUSKS ACT, 1847 — continued. 
roHOi'Ve ftmd, doficient profits, 4173 
excess a-mounta, 4173 
extraordinary claim, 4173 
spocia JAct, copies of, 4174 

failure to deposit, 4170 
inspection, 4174 
street, meaning of, 4104 

works liability, exemption, *1176 
superintendence of work under, 41(50 
supply of gas, cutting of, 411)8, 4160 

non-payment of rent for, 4108 
position of incoming tenant, 4100 
power to contract for, 4168 
works for, 4105 

compensation m respect of, 4l0o 
undertakers, meaning of, 4103 
undertaking, meaning of, 4163 

GASWORKS CLAUSES ACT, 1871, 
accounts, 4315 et seq. 

sale of copies, 4315 
banlcruptcy of consumer, 4310 
Board of Trade rTiloa, 4320 
consumption, entry to determine, 4312 
oaaomenta, 4309 

exaiuinors, appoiiitinont, 4314, 4315 
experiments, oosts, 4310 
report, 4315 
oximit of, 1308 
failure to supply, 4310 
fittings, removal of, 4312 
gas storage, unspecified lands, 4308 
sui)ply, cost of, 4309 

demand for, 4300 
liability to pro'^do, 4300 
notice rocpifring, 4309 
security for, -1300 

incorporation with Kleotrlc Iiight-Ing Act, 1882. .lOOC 
legal proceedings, 4318 
meters, connection, 4311 

disconnection, 4311 
dispxito as to register, 4312 
distraint, 4311 
execution, 4311 
hired, repair, 4312 
injury, penalty, 4317 
lotting of, 4311 

maintenanco by consumers, 4311 
supply of, 4311 
use of, 4310 

obligation to supply, relief from, 4310 
penalties, 4316 et seq, 
provisional order, amendment, 4328 
extension, 4328 
revocation, 4328 
quality of supply, 4310 
receiver, appointment, 4308 
recovery of charges, 4313 
rent arrears, now tenant, 4317 
recovery of, 4317 

security by oonsumor, nature, 4311 
shareholder, disability, payment to, 4308 
sums due, recovery of, 4317 
superfluous land, sale, 4308 
supply, contract for, 4309 

to local authorities, 4313 
testing, apparatus, regulations, 4318 
method, 4315 
place, 4314 

access to, 4315 
rules governing, 4318 
undertakers, liability to indictment, 4300 

GATE! 

public footpath, repair by parish council, 4000 
GENERAL RATE, 

defloienoy In, payable by promoters under Lands Clauses OousoUdation Act, 1845. *4151 

GENERATING STATIONS, 
acquisition of, 5247 

land for, 6096 
oonstruotlon, 5096 
definition, 6104 

purchase by local authority, outside area, 6099 
restrictions on new, 5247 

GIFT 

laud, for street improvement, 4426 
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lands, facilitation of sale, 4=704 

sale, consent of patron, 5222 

GOVKENMBNT 

department, proceedings against local authority, 4876 

GRAVEBIGGERS, 

appointment of, 4218 

GRAVEL, 

digging, commons, 4575 

GRAVESTONES, 
comotory, 4616 

GREEN, 

town, encroachment, 4578 
village, encroachment, 4578 
parish council, 4896 

GROUND, 

burial, disused, meaning of, 4699 
See also Burial. 

pleasui’c, county council powers, 5026 
public pleasure, provision, 4451 

GROUSE 

as game, 4101 

GROYNE, 

saving clause. Public Health Act, 1875. .4519 

GUARDIANS, 
dolinitlon, 4383 

GUN 

licences, collection of duty, 5066 

GUNPOWDER 

conveyance, 4330 

GYMNASIUM, 

admission to, 4829 
officers, appointment, 4830 

provision and maintenance by urban authority, 4827 et seQ, 
restriction on, 5241 
repairs, closing for, 4830 
sale of, 4830 


H 


HAOKNEY CARRIAGE, 

authorised fare, agreement to pay less, 4242 

more, 4242 

byelaws, 4459 

regulating, 4246 

complaints, imsubstantiatcd, compensation, 4245 
damage by driver, compensation, 4244 
to, 4245 
definition, 4785 
discretionary distance, 4243 
driver, drunk, 4244 

toious driving, 4244 
unauthorised, 4244 
elections, illegal employment, 4675 
excess fare demand, 4242 
licence, duration, 4459. 4785 
revocation, 4241 
obstructing other drivers, 4245 
overcharging, penalty, 4243 
passenger capacity display, 4242 
passengers without hirer’s consent, 4244 
requisition for licence, 4238, 4239 
shelters for cabmen, 4815 
unattended, 4244 
. unpaid fare, penalty, 4245 
waiting, deposit by hirer, 4243 
See also Town Poliob Clauses Act, 1847. 


HALF HOLIDAYS, 

businesses exempt, 5139 
shops, 5126, 5126, 5127, 6128 

HARBOUR. 

authorities, forged transfers, 4832 

board, complaint , undue reference railway traffic, 4716 ^ 

buildings, oiempted from Public Health, etc., Act, 1907 . .6053 
development, advances for, 6106 

improvement commission, saving under Local Government Act, 1894. .4918 
intorXoronoe, saving clause, Public Health Act, 1876. ,4519, 4620 
loans, local authority, 4700 

provision in provisional order, 4662 
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XIAK3SS 

a.s 8:a.me, 4101 

UJEAXiTJEI 

Ministry, and Ijocal Government Board., 4310 

man COURT, „ ^ * 4rc^> 

appeal from connfcy court, river pollution decision, 

HIGHWAY, 

access to, "by frontagrer, 5044, 5045 
Acts, principal, 4305 

transfer of power's, 4538 
adjoinine’ tree, 4355 
adoption, notice of, 4423 
objection, 4423 
of, 4423 

private street as, 4815, 481 O 
worics prior to, 4423 
aifreements between authoritios, 4833 
altox'ation of level, liability for, 4303 
and. Brldercs Act, 1891 . .4833 
application to discontinue, notice, 4010 
areas, description of, 4006 

autbority, failure to perform duty within time limit of ordoi, 4 003 
liability for sewers, 4359 
order to perform duty, 4003 
broakingr-txp, 4385 
bridges, dofectivo, 4357 
buildiixg: lino, onforcement, 4431 
Scottish cases, 4430 

contractors, axithority*s responsibility, 4358 

contribution towards costs by county council, conditlonM, tOOti 
<!Ounty, x'oduction into ordinary, 4834 

x'oads, maintenance expenses accoiinrH, 4(>08 
declaration as, 4006 
dedication, 4424 

but no adoption, 4 424 
dof atilt in niaintenanoo, complaint, 4003 

defaultlniy authority, onforcement by count y atithority, 4t»U3 
defective, liability of sanitary authority, 4 3(51 
lii^htinif, 435 7 

discontinuance, objections to application, 4009 
discontimiod, application, to i*evlvo, 4010 
district, 4527, 4003 

situate in moi'o than one county, 4608 
dlsturnpikod, minerals, 4(511 
fenoiner, 4385 

herbagre, pro pox* ty of district council, 4010 
improvement, cxohanfjro of land for, 4427 
Jntcx'forence with, 4427 
land talcon from, 4427 

licensees, authority’s responsibility for, 4358 
limitation of actions, 4365 
local erovernmont provisions, 4350 
maintenance, broach of duty, indlotment, 4(504 

. by district council, complaint by parish council, 4 902 

nuisance, abatement by public, 4364 
barbed wire, 4873 et 
non-repair, indictment for, 4302 

ixo compromise of Indictments, 4 303 
indictment for manslaufirli ter , -13(52 
obstruction, penalty, 4359 
removal, 4304 
ovex'hanerXne: tx’ces, 4356 
l>arish council, diversion, 4808 

stoppingf up, 4898 

public declaration after private works, 48(57 
rai'U} teifvurce^ 4906 
reduction from county road, 4607 
repair, duty to, 4375, 4380 

misfeasanoo, aotloxiable, 4353 

distinguished, from nonfeasance, 4353 
nonfeasance, dlstinguishod from, misfoasax^cc, 4353 
rierht to, 4364 
trust funds, 4305 

repairable ratio teivwrcB^ repair by district council, 4905 
servants, authority’s rosponsihillty for, 4358 
sewers, defective, 4360 
steam rollers, use on, 4364 
stopped, divestment, 4380 
stoppixxgr up, 4365 
Street, when becomes, 4338 
strips of land added to, 4 419 
stud, tramc regulation, 4357 
surveyor, 4350 
trees, power to plant, 4387 
removal, 4387 

unnecessary, discontinuance, 4609 
width of, 4729 
wooden blocks, 4355 
See alBo Roaps. 
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HIGHWAY AUTHOIUTY, 

advance for Improvemont, 5100 
exponses aocooints, county roads, d608 
roads oonstnictod by, provisions as to, 511 1 

BIG, U WAYS, ETC., ACT, 1878, 
appeal to quarter sessions, -16 1*2 
detinitions, 4618 
oxpouHos, recovery of, 461*2 
penalties, recovery of, 4612 

HTRK, 

carriage, plying for, what is, 1*287 
liaoknoy otUTiago, 4230 
municipal elections, illegal, 4 674 
laying for, withoxit liconoo, 4240 

HOARDS, 

during building operations, 4811 
street repairs, 4200 

HOLIDAY RESORTS 

shops, provisions as to, 5134 

HOUSE, 

alteration of building lino in street, 4428 et se<^^ 
burial ground, adjoining, consents, 5029 
cemetery, distance frona, 4213, 4214, 5029 
compensation, street lino movement, 4203 
crematorium, distance from, 4214 
disorderly, 4820, 4825 

entry into, inspection of water system, 4192, 4193 
front main wall of, 4781 
meaning of, 4341, 4342 
name of, 4202 
number, failure to, 4203 
marking, 4202 
renewal, 4202 
mimbering, 4202 
private, ollences in, 4234 

purchase by local authority, electric xindcrtaking, 4953 
set back to street line, 4203 
forward to improve lino, 4203 
street line, 4203 

street obstructions, removal, 4204, 4205, 4206 
what are, 4204, 4205 
water supply to, 4187, 4188 

common pipe, 4198 

working class, mortmain exemption, 4800 
HUNDRED 

rate, road repair, 4733, 4734. 

HYDROGEN, 

sulphuretted, 5003, 5009 


I 

ILLEGAL 

practices, election, exception of Innocent act, 4678 
exoneration of candidate, 4678 

IMPORTATION, 

tea, customs examination, 4530 

IMPOUND 

water, right to, 4596 

IMPROVEMENT, 

allotments, compensation for, 5081 
Commissioners, meaning of term, 4332 
common, money raised for, 4573 
private, rates, 4468 et sea. 

appeal to quarter sessions, 4499 
recovery, 4484 
street works, 4848 

street, purchase of premises for, 4426 

IMPROVEMENT OF LAND ACT, 1804, 
construction of reservoir, 4699 


INOLOSURE, 

Acts, commons, provisional order, partial application, 4573 
Commissioners, Minister of Agriculture and Fisheries, 4567 
provisional order, application, 4563 
commons, 4663 et seq, 

notice of claim, 4579 
illegal, county court jurisdiotlpn, 4678 
otherwise than by Commons Act, 1876, .4679 
restrictions on, 4986 
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INCOM]© TAX, . . ^ .j... 

atith-ority supplying’ gas, ptxblic and. private conHiimption, a 441# 

INCUMBENT, 

obligation as to bnz’ial, 4 993 
private street works, oxonn>tion, 4.420 
sale ot laud by, as tenant for life, 4.704 


INJOIOTMENT, ^ 

duty to maintain highway, l)X‘oach of, 4.604 
non-ropair of highway, 4302 ^ 

no oompronnsc, 4303 


INUUeiTRIAIi INSTITUTION, 
aeauisition of land, 483 7, 4838 

INUUSTKIAL SOOIETy, 
forged transfers, 4832 

INDUSTRIES. 

rural, dollnition, 5109 ^ ^ ^ 

dovolopniont, advances for, 51 00 
seat of, 4589, 4590 

TNEANTS, 

claims by, against public authority, 4870 

INEXiAMMABIUITy. 

iiiisdoscription on sale of fabric, 5141, 5142 

INHABITANTS _ 

at largo, stroets i*epalrablo by, 4388, 4393, 4394, 4423 

INJUNOTION, 

false statoniouts at elections, 5118 
INNER TEMRUE. 

excunption from Open Spaces Act, 1900. .5024 
XNNICEEPER 

uxfxy sell game without licence, 4103 
INQUIRIES, 

by Minister of Transport, 5207 
Electricity Oeinmlss loners, 5202 
local, allptmonts, 5085 

ooiamons, riilos, 45CD 
Bocal Oovorninent Board, 4507 
sewerage pollution, 4584 
Bocal Uovormnent Board, 4504 


INSECTS, 

destructive, powers of county council, 4723 

INSOBVENOY, 

tramway promoters, 4291 

INSI^EOTION, 

works, 5008, 5009 


INSPECTORS, 

electric, appointment, 4969 
dutios, 4 909 
remuneration, 4970 

works. Alkali, etc.. Works Regulation Act, 3J#00. .5008 
INSTABMENT, 

Public Works Boans Act, 1875- .4548 
INSTITUTION, 

industrial, acquisition of land, 4 837, 4 838 
toohnloal, acquisition of laud, 4837, 4838 


INTEHICST, 

private improvoxnont expenses, 4469 
public works loon, minimum, 4619, 4621 
reduction, 4871, 4943 
Public Works Boans Act, 1875. .4548 


INTERFER.ENCE, 

flow of strooim, prejudicial, 4588 
stream, flow of, penalty, 4582, 4583 


INTERMENT, 

church walls, 4526 
underneath church, 4626 


INTERSECTED BANDS. JS^ee Banx>s Oiatjsbjs OOKBonxPATXOK ACT, XB45# 
INVESTMENT, 

loaxxs imder Bocal Boans Act, 1875. .4540 
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IRONSTONE 

and water worljs under talcings, 4179 


ISIiK OP WIGHT, 
road tolls, 4734 


J 

JOINT COMMITT3SK, 

Burial Acta. See Committee. 

(luartor Hosslone, 47 CO 

JOINT TENANTS, 

corporation holding land as, 4981 

JUMSDIOTION, 

county court, illoeral incloaurea, 4578 
election count, 4636 

JURY, 

land, sale to undertaking, settlement of compensation. 4317 et sea, 
JUSTICES, 

ai>idioatlon to stop highway, 4898 

works under l^ublic Health Act, 1875. .4515 
authority to act in oases under Public Health Act, 1875 . .4191 
compensation, land compulsorily aoq.uirod, 4113 
county and borough, concurront lurisidiotion, 4752 
coats payable by county, 4756 
tlisoontinuance of highway, ai)plication to, 4609 
land compulsorily acquired, compensation, 4113 
licensing of gang masters, 4911 
I>rivato street works objections, hearing, 4857 
retention of property on transfer to county council, 4755 


K 

ICITE, 

flying In street, 4228 

KNACKER'S YARD, 

licensing, transfer to district council, 4912 


XjABOURERS, 

oomi>ensation on acquisition of land, 5221 
LAMP, 

olootric, no prescription by undertakers, 4653 
posts. Bites for, 4448 

street, provision, 4446 
public, elootrioity supply, 4967 

price, 4969 

LAND, 

acquired for allotments, compensation for displaced labourer, 6079 
road, lease of, 5111 

under Small Holdings, etc.. Act, 1908, extension of county council powers, 6223 
acquisition by parish council, 4896 

Defence of Realm, etc.. Act, 1916. .6157 

Development and Road Improvement Funds Act, 1909. .5108 
for allotments, 5070 

burial ground, local authority, 5020 
generating station, 6096 
open spaces, 5020 
road construction, 6111 
a<ljolniug street, fencing, 5051 
agrooment to soil to undertaking, 4107 

by parties under disability, 4107 
allotments, acquisition for, 5075 et seq. 

compulsory acquisition, 5088 
hiring, 5089 

restriction on acquisition for, 6078 
assurances for charitable uses, 4772 
assured by will, mortmainpro visions, 4836 
canal water, damage by, 4718 
cemetery, used for, oonseuts, 6029 
charity, granted for library, 4844 

common, prohibition on acquisition for allotments, 6229 ^ ^ 

compulsory acquisition, by public authority, assessment of compensation, 5213 et seq* 
costs of arbitration, 4116 
entry upon, 6220 

rules for assessment of compensation, 5214 
sale of, 4104 Beq. 

contract with county ooxinoil relating to, 4760 
cottagers, acquisition by, 4704 

deflnition [Mortmain and Oharitable Uses Act, 18911, 4834 
donation for cemetery, 4614 

crematorium, 4999 
to local authority, 4771’ 
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IjAN D — corUinned* 

drainago, advaiieoa for, 5100 
electricity supply, aotiiiiBition for, 4048 
entry, aacortaiuinjj: eloctrioity consiunptiou, 4(>oo 
Public Health Act, 1875. ,4513 
gasworks, entry for purpose of, 11 00 
gift, for street improvement, 4420 
glebe, facilitation of sale, 4704 

sale, consent of patron, 5222 
improvement, for allotments, 5070 

reservoir construction, 4509 
industrial institution, acquisition, 4837, 1838 
library, acquisition, 4843, 5241 

disposal, 4843 ^ 

meaning of [Hand Olaiises Consolidation Aci., 184,>J, 410,> 
public health purposes, 4335 
'I’owns Impx'ovomcnt, 4201 ^ ^ ^ 

[Town Police Clauses Act, 1847J, 4223 
mortmain, retention in certain cases, 4830 
notice of intention to take by undertaking, 4110, 4 111 
to treat in respect of, 4110 et sefi, 
open spaces conversion of land for, 5019 
private, charged with expenses of water supply, 4941 
entry upon for purpose of g^iaworks, 4105 
public pleasure grounds, 4451 . 

I>urchaso and sale by undertaking for oxtraordlmiry P^/pohoh, 41 K) 
by local authority olootriclty iindertokers, 4lh»3 
for street Improvojnont, 4420 
of, by undertakings, 4 101, 4105 
out of personal estate, mortmain, 4835 
reclamation, advances for, 5106 

release of charge under Iiands Olausos OonsoUdaHon ^ 
sale or ac(iuisltion for annuity. Land Bottlonuuit, etc.. A(d>» 1919. 
t.o undertaking, chief rents as componsatioti, 41( i) 
delivery of arbltrathm awartl, 4117 
parties under disaldlity, 4107, 41 OH 

oompensat.ion, 4108 
rcsta’lotions in case of husapaelty, 4110 
valuation when i»arMos umier ^lisabilii y, 1 108 
** set apart ” as burial gro\md, 4099 

HottUuuont of oomi)onsation afi-cr notice to treat, 41 12 <*r. .m/. 

Hold to public authority, cerihitfuto of value, 5219 
ttvkon from highway, 4427 

tochnleai institution, ae(iuisltion, 4837, 4838 _ , ^ ^ ^ 

undertakings, retention by, on direction of Minister of Triinsporl , 5199 
value duties, payment for nencllt of local authority, 5117 
vested in Lord High Admiwil, 4519, 4520 
waste alongside road, 4729 
manor, 4564 

roadside, prevention of enoroaehmcht, 4907 
See also Lands Olausbs Acts. 

LAND SBTTLHMHNT 

(PaoiUties) Act, 1919. .5220 

LAND TAX 

dofloionoy, payment under Iiands Claueos Oonsolidat ion A<*t, 1845. .4151 
redemption, under Lands Clauses OonHolitlai ion A<d, 18-15.. 115 1 

IjANH VALUH 

duties, exemption for land hold by x*a.t.lng authority, 5 1 1 5 

LANDOWNER, 

water supply, by, 4598 et se( 7 . 

LANDS CLAUSES 

Consolidation Acts Ainondmout Act, 1860. . 4252 
(Taxation of Costs) Act, 1895. .4938 
(Umpire) Act, 1883. .4061 

LANDS CLAUSES ACTS, 

ogrooment with oommittoe, common lamlH, 4142 
allotments, incorporation for purposes of, 5075 
amends for irregularities, 4152 
application to undertakings, 4104, 4X05 
common lands, 4141 

acquisition where no oommittee of inlorostod pivrtioMi 4143 
committoo of interested parties, 4142 
failure to agree with oommittee, 4143 
not held of manor, compensation, 4142 

several interested parties, apportiomnont of coiupenHation, 4142 
when land vests In proniotorH, 4143 
compensation, applicAtion of, 4127 et sect^ 

amount from i220 to £200 » . 4129 
loss than £20.. 4 129 
parties under disability, 4127 
common lands, 4141 

deposited at bank, application of, 4127, 4128 
costs. 4132, 4133 

Court of Chancery may direct application, 4129, 4130 
interim application, 4128 
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LANDS CLAUSES ACTS— coirrfiiMted. 

compensation, deposited, conveyance of title, 4130 

on default by claimant, application of, 4131 
title vests in default of conveyance, 4130 
two acqnirinsr bodies, costs, 4133 

determined by surveyor in absence of parties, submission to arbitration, 
4124, 4125 

for damagro not otherwise satisfied, when claimant niay demand jmy or 
arbitration, 4125, 4126 
jury inauiry, costs of, 4121 

payment of costs, 4121 
special jury to determine, 4122 
surveyor to determine in absence of parties, 4123 
when deposited in bank, 4127 
where recipient absent, 4123 
conveyance, acquisition of common lands, 4141 
costs, 4134 

taxation of, 4135 
form of, 4134 
of title, 4130 
copyhold land, 4141 
costs of compensation dispute, 4938 

damage and purchase money, how estimated, 4123, 4124 
default in claimant’s title, vesting: title in promoters, 4131 
conveyance of title, 4130, 4131 
deposit before entry, application, 4137 

land not taken, 4136 
payment into Court, 4137 

^ when may be paid into bank, 4137 

determination of compensation, by jury, 4117 
disputed title, possessor deemed owner, 4132 
distress against treasurer of undertaking, 4153 
levied for penalties, 4152 
valid despite want of form, 41 53 
entry before payment of purchase money, penalty, 41 3R 
upon lands, 4135 

conditional upon price payment., 43 35 
previous deposit and bond, 4130 

failure to show title, by claimant, payment of compensation, 4131 
form of conveyance under, 4134 
general rate, defioionoy payable by promoters, 4151 
incorporation with Eloctrlo Jjighting Act, 1882. .4650 
other Acts, 4107 

inquiry before jury to settle compensation, 4117 

claimant fails to appear, 4120 
notice of, 4119 

purchase price and damage separately 
settled, 4120 

record of verdict and judgment, 4120 
intersected land, owner may Insist on sale, 4140 

value less than cost of bridge, 4140 
when owner cannot insist on sale, 4140 


Irregularities, tender of amends, 4162 

jmy to determine compensation, default by juror, 4119 

sheriff, 4119 
witness, 4119 

how sximmoned, 4117, 4118, 41X0 
procedure, 4119 

jurymen, limit on service, 4122 

land affected, borrowing for private street works expenses, 4866 
charging with private street works expenses, ^860 
charged, deposit where release refused, 4147 

part released, position of residue, 4147 
release of part, 4140 
omitted to be purchased, 4149 ei scq. 
tax, deficiency to be paid by promoters, 4151 
leases, lands subject to, 4147 et seq, 

apportionment of rent, 4147 
libraries, application to, 4843 
mistake in lands purchased, 43 49 et seq, 

calculation of mesne profits, 4150 
costs of litigation, 4150 

modification for purposes of Blectrio Lighting Acts, 5104 
mortgaged land, 4143 

compensation for part only, 4145 

to mortgagee for earlier repayment, 4146 
mortgage exceeding value of land, 4144 
mortgagee fails to convey, 4144 

make title, 4144 
notice of repayment, 4144 

part only acquired, mortgagee refuses to convey, 4145 

mortgagee’s powers over residue, 4146 
redemption by promoters, 4143 
refusal to aooopt, 4144 
tender of principal and interest, 4144 
notice to treat, interests created after, 4148 
notices upon promoters, service of, 4152 
part of house, building, land, acquisition of, 4139 
premises, acquisition not enforceable, 4139 
penalties, appeal against, 4154 
application of, 4152 
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LANDS CLAUSES ACTS — cmvtiwued. 

penalties, entry* before payment of piirobase nioney# 4l»ib 
failm'e to keep or deposit special Act, 4156 
in metropolitan police district, 4154 
levy of distress, 4152 
recovery of, 4152 . ^ ^ , 

poor rate, defllcicnoy payable by pi'omoters, 4151 
possession refused, proceedingrs, 4138 , ^ ^ 

prooeodings, valid despite want of fox*m, 4153 i, , i . roon 

provisions excluded, superfluous land, county ^uncil,ginaU bulditicrs, ^-23 
purchase money and damaere, how estimated, 4133, 41 « i 
parties under disability, 4252 
time limit for, 4149 
recoverable costs, 4132, 4133 

refusal to convey, 4130, 4131 ^ 

rent, agreement to apportion does not preclude taking of wliow, 4148 
apportionment of, where land subject to lease, 43 47 
rontohargos, 4140 et seq. . , 

reserved on purchase, reduction of borrowing power, #3o3 
parties under disability, 4 253 
sale, parties under disability, 4252 
Schedule A, 4155 
Sohedule B, 4155 

service of notices upon promoters, 4152 
special Act, access to, 4154 
deposit of, 4154 
inspection of, 4154 
pentUty for failure to keei>, 4155 
superfluous land, sale of, 4150 ^ 

surveyor to determine compensation in absence of j^arties, 4133 
tenants, compensation for, 4148 

how determined, 4148 
production of lease, 4149 
time limit for pxmohaac, 4149 

umpire, appointment on refusal by arbitrators, 4084 

vesting of title, 4130 

witnesses, penalty for default, 4153 

liANQTJAOB, 

obscene, 4227, 505 7 

XiAROBNY 

of gas, 4189 

IjHSASM, 

covenant to pay rates, etc., 4474 et eeq, 
land for pleasure grounds, 4451 

meaning of [Bands Clauses Consolidation Act, 1845], 4105 

BEK CONSBKVANOY BOAItB, 

enforcement of Bivoi's Pollution Prevention Act, 1S7C, .4591 

XiEGAB PKOOBEDINGS, 

Public Health Act, 1875. .4 481 

BEVBB, 

crossing, repair obligation, 4371 
highway, alteration, 436.3 
street, 4375 

LIABILITY, 

personal, protection of local authorities, 4494 
LIBRARY, 

ajrreemont for tise of, 4845 
audit of accounts, 4846, .*3240 

authority, adoption of principal Act, notice, 4997 
agreement with county council, 5239 
constitution, 4840 
letting of premises by, 4843 
property vesting in, 4844 
charity land granted for, 4844 
oommitteo, appointed by urban authority, 4845 
consent of urban authority roQulred for, 4871 
county council, adoption of Libraries Act, 5238 

resoission, 5240 

expenses, 4845 

limitation, 5240 
free, management of, 4844 
land, acquisition for, 4843, 5241 
disposal, 4843 
loans for pxzrposes of, 4846 
oflEences in, 4948 
parliamentary grant, 4845 

powers, delegation to education committees, 5239 
j^blio Act, 1892, adoption, 4840 
execution, 4842 

Public (Amendment) Act, 1893. .4871 

^ , consent of authority, 4871 

public, agreements between local authorities, 4996 
authority, constitution, 4840 
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IjIBKARY — comiinued* 

public, authority for execution, 4841 
byelaws, 4996 

combination of authorities to provide, 4872 
commissioners' qualifications, 4995 
expenditure, liinitation, 4840 
ofionoes in, 4948 
parish expenses, 4997 

lilOBNOK, 

a<?rieultural gangmastor, 4262, 4263 

renewal, 4263 

asses for hire, 4460 
boats for hire, 4460 

carriage, payments to local authorities, 5117 
electricity supply, 4643, 4644 
emigrant runner, 4932 

form of, 4937 

game, 4101 

dealer’s, issue by district council, 4011 
who may obtain, 4102 

gangmastor, transfer of issuing power to district council, 4911 
backnoy carriage, 4238, 4239 
driver, 4240 
duration, 4785 
l)onalty, 4241 
revocation, 4241 

See also Haoknky OAitRiAOB ; Town Ponioin Or-AtrBHES Act, 1847 
Imackor’s yard, issued by district council, 4912 
liquor, payments into local taxation account, 5116 

local taxation, adjustment between county borough and county council, 4742 
collection, 5066 

payment to county council, 4739 
locomotive, City of London, 4946 
mortmain, 4771 

motor car, payments into local taxation account, 5116 

mules for hire, 4460 

music and dancing, 4722, 4819 et seq. 

conditions, 4824 

fourteen days without notice of ai)i)lic<ition, 4826 
inscription, 4825 
temporary, 4824 
transfer, 4825 
passage broker, 4931 

forfeiture, 4932 
form of, 4936 
pleasure boats, 5064 
ponies for hire, 4460 
porter's, 5060 
raoeoourse, 4722 
removal of tombstone, 5022 
seamen’s lodging-house, 4929, 4930 
sky signs, 5062 

telegraph, provisions as to existing conmanies, 4988 
telephone, local authority's expenses, 4987 


LIGHTING, 

electric, 4445, 4642 et seq, 
gas, 4445 

authority and gas companies, 4448, 4449 
obligation to supply, r^ef from, 4657 
sale of undertaking to authority, 4449 
highways, defective, 4357 

local Act, extension of power by mtinioipal corporation, 4639 
transfer of powers to borough, 4639 
main roads, 4732 
private street, 4398 

works, 4851 

street, ^s companies without statutory iwwers, 4448 
liability for negligence, 4447 
obligation, 4448 
obstructions, 4210 
repairs, during, 4210 
works, materials for, 5049 
wartime restrictions, contracts, 4446 

LIGHTING AND WATCHING ACT, 1833, 

superseded by Public Health Act, 1876. .4450 


LIMITATION 

Act, 1930, public authorities, 4885 
of actions, highways, 4365 


LIMITED OWNEBS RESERVOIRS, ETC., ACT. 1877, 
protection of rights, 4600 


LINCOLN, 

county boundaries, 4753 
divisions of, meaning, 4768 
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LINE}. 

bTiildtilfir, alteration, 4428 ct sea, 
enforcoxaent, 4=431 
prosoribodL toy toyelaw, 4436 
olootric, across street, 4652 

restrictions on placing:, 4702 
street, improving?, 4444 

JLtIQTJII>, 

noszions, meaning? of, 4588 
poisonous, meaning: of. 45SS 
polluting:, meaning: of, 4588 
stream pollution, 4686 et sea* 

IjIST. 

corrupt and. llleg:al practices, 5170 
registration, publication, 5178 
voters, correction of, 5181 

lilTEIt-dLTtJItE, 

obscene, 5057 

LITTJBK. 

deposited in street, 5057 

X.OA.3Sr SOOIKTIISS A.CT, 1840, 
condrmation of rules, 47 23 

IjO-A.IQ'S, 

capital, local auttoority, consolidation, rodxiotlon of duty. 5 

conversion, reduction of duty, 503 
disobargre, appropriation of annual sum, 4535 
prescribed period., 4535 
sinking: fund, 4536 

funds, I^ublio Works Xioans A.ct, 1875. .4540 
harbour*, local authority, 4700 

interest, I^uhlic Works Xioans A.ct, 1875. .4648 
invostmont in, Ijocal Xioans Act, 1875. .4540 
local authority, diachargro, 4535 
coupons, 4537 

debenture stock regrulatlons, 4531 
debentures, 4531 
groneral rules, 4540 
oOTloial sanction, 4639 
sinlsing: fund, 4006 
stock certlhcato, 4538 
Xiooal Oovernment 13o«rrd, rooovory, 1511 
priority, 4533 

private street works expenses, 4866 
Public Works Xioans Commission, 447 9, 4480 
public works, application, examination, 4550 
canals, 4940 

county council, small holding:H, 5224 
default, 4550 
duration, 4547 
objoots, 4647 
part repayment, 465 4 
period for repayment, 51X9 
priority, 4649, 4560 
recovery, 4549 
I'oduotion of interest, 4871 
rogrulations, 4557 
ropaymont term, 4648 

seoured on rates, reduction of interest., 4943 
term expired, recovery, 4555 
terms, 4547 

^ee also WortKS XiOAisrs Acjth. 

secured by rate, special account, 4663 

XiOOATj acts, 

alteration, Xiooal Govorninont Board, 4512 
prooe©ding:s saved, Public Health Act, 1875, .4521 
repeal, Xiooal Government Board, 4512 

LOCAL AXITHOBl'TY, 

accounts, electrioity, 5100 

private street works, 4868 
acts of. responsibility of security holders, 4534 
adioining: districts, oxooxition of works, 4603 
adoption of Public, Health Acts Amondmont Act, 1890, ,4801 
advertisement byelaws, 5032 
allotments accounts, 5086 

land for, interohangro, 6080 
provision of, 6067 
purchase for, 5225 
transfer to, 5073 
borrowing:, 4541 

breach of contract, action by servant, 4878 
burial grounds, powers rolatlngr to, 5020 
byelaws, electricity supply, 4647 
canal, abandonment application, expenses, 4720 
complaints ag:ain6t, expexxses, 4720 
cemetery, acquisition of, 4614 


[ 34 3 


Cc 



Index, 


LOCAL AUTHORITY — cmiiinvAd* 
circular, cemeteries, 4614 
conductors, licensing, 4298 
conRcnt to brim? building forward, 4778 
oorruptioii of ojtlicials, 4796, 4797 / 
coupons, loans, 4537 

danmjye, Pxiblio Health Act, 1875, compensation, 4515 
dofaixlt in regard to allotments, 5289 
defaulting, expenses, 4510 
deflnition, Electric Lighting Act, 1882. .4668 

for purposes of admission of press, 5092 
duties performed by individuals, protection, 4877 
eleotrio inspectors, 4969, 4970 

lighting powers, joint exercise, 5100 
requisition by, 4965 
electricity supply, 4644 

borrowing, 4648 

consent to provisional order, 4700 
contracts in respect of, 4650 
in bulk, 5097 

undertakers, provisions as to, 4951 
undertaking, purchase by, 4701 
expenses. Public Health, etc., Act, 1907, recovery, 6039 
Railway and Canal Tramo Act, 1888. .4720 
recovery from owners, 4489 
ferries, acquisition of, 5236 
• forged transfers, compensation, 4831 
gas accounts, receipt of, 4315 

S lied to, 4313 

ig station, outside area, purchase, 5099 
highways, agreements over, 4833 
land, appropriation for allotments, 5225 

compulsory acquisition, assessment of compensation, 5213 et seq. 
entry upon, 5220 

donation of, 4771 
value duties, benefit of, 5117 
lateral support, common law right to, 4667 
library agreements, scope, 4996 
loan capital, consolidation, reduction of duty, 5030 
conversion, reduction of duty, 5030 
loans, 4530 ei seq. 

general rulos, 4640 
transfer of Treasury powers, 5026 
local Act, inconsistent with order, 5036 
marine store dealers, 5061 
meaning of term, 4334 
mootings, admission of press, 5092 
public, 5098 

committee, admission of press, 5093 
notice to, of electricity works, 4956 
officers, protection from personal liability, 4494 
serving in H.M. Forces, 5149 

sxiporannuatlon, 5149 

old metal dealers, 5061 

Open Spaces Act, 1906, expenses, 6024 

open spaces, powers relating to, 5020 

parks and pleasure grounds, contributions to cost of, 4819 

plans deposited, retention, 5043 

pleasure boat licences, 5064 

porter’s licences, 5060 

post office, contributions in respect of, 5094 
premises, use for military purposes, 5150 
press, admission to meetings, 5092 
proceedings against, by Government Department, 4876 
property powers, transfer from Treasury, 5026 
protection from personal liability, 4494 
public places under control of, offences, 5050 
works loans, 4545 ct scq. 
purchase of eleotrio lighting undertaking, 4976 
railway, complaints against, expenses, 4720 
rat, etc., destruction, onforceinont, 6236 
recreation ground officers, 5055 

powers, 6053, 5064 
register of nominal securities, 4538 
regulations, not confirmed as byelaws, 4468 
seashore byelaws, 6059 
servants as agents, 5028 
registries, 5060 
serving in H.M, Forces, 5149 

superannuation, 5149 
use for military purposes, 6150 
sewage works, river pollution, 4696 
sewers, exemption from Income tax, 5277 
sinking fund, 4536 
sky signs rogwation. 6062, 6063 
small holdings, capital losses, recoupment, 5226 
telephone lioenoe, area of operation, 4987 
expenses, 4987 

textile fabric inflammability regulatiojos, 5142 
tram drivers, licensing, 4298 
tramways, purchase by, 4291 
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LOOAIj authority— corWCnueo!. 

transfer of disused burial gi’ounds to, 5019 
open spaces to, 501 G 

powers, compensation of oflloors, 4923, 4921, 4925 
diflCorcncos, 4512, 4513 
position of oillcers, 4022 
transfer of liabilities, 4918 
property, difCorencos, 4512 
Treasury powers, 5026 

water supply to, by landowner, 4599 ^ - « 

S'ee aZso AuTHoiiiTY ; BoiiOTJan; OotiN’rv Borough; Oounttv OouKOib; DiBTRtcr 
OouNOTL; Munioipal Corporation; Parish; LTrb\.n‘ Distriot OoUNOlb# 


LOOAIi GOVERNMENT 
Act, 1888. .4722 et se^x. 

(Emerfirenoy Provisions) Act, 1910.. 5 1 49 
franchise, 51(58 


LOCAL GOVERNMENT ACT, 1888, 

application to all small boroughs, 4752 

tiuarier Hossions boroughs, 474(5, 4750 
appointed day, 4770 
arbitration by Ministry of Health, 4754 

borough, separate peace ooinmiHsion, general api>ucation., 4740 
boi'oughs, application to, 4742 
definitions, 4706 et sea, 

exoludod application to county borough, 4 74(5 
existing byelaws, saving for, 4770 
local inquiries under, 47(54 
provisional orders under, 4764 


LOCAL GOVERNMENT AOT, 1894, 
ooTXBtruction of, 4920 
eoolosiastioal charity, meaning of, 4921 


LOCAL GOVERNMENT BOARD, 

appeal to, r>ubllo Health Aot, 1875. .4497 
appeals under Public Health Act, 1875. .4495 
defaulting authority, onforcoinont of duty, 4508 
expenses, 4510 

borrowing. 4511 

establishment, 4319 

expenses, defaulting authority, 4510, 4512 
inquiries, 4604 

costs of, 4505 
orders, 4505 
loans, recovery of, 4511 
local inquiry, provisional order, 4507 
medical ofiloor, salary, 4529 
officers, 4529 
Orders, 4505, 4608, 4509 

exceeding authority, 4605, 460(5 
provisional order, 4507 

costs of, 4508 

rural authority, powers of urban authority, 4602 
stream pollution proceedings, consent, 45 89 


LOCAL LAND CHARGES. See Lanp OUARGJflS. 


LOCAL LOANS AOT, 1875, 

acts of local authority, responsibility of Heourity holders, 4534 
annuity certificates, 4633 
borrowing by local authorities, 4541 
coupons, endorsement, 4537 
issue, 4537 

debenture regulations, 4531 

stock regulations, 4531, 4532 
definitions, 4541 
disoharge of loan, 4535 

appropriation, aimual sum, 4535 
X)ro8oribod period, 4535 
sinking fund, 4636 
execution of scour itios, 4538 
forgery of securities, 4541 
general rules, 4540 
mvostment on loans under, 4540 
loans, security for, 4530 
loss of securities, 4541 
notice of trusts, 4534 
official sanotion, 4539 
priority, 4533 

register of nomintd soouritloB, 4538 
Schedules, 4542 

stock certificate conversion, 4538 
supply of securities, 4538 

LOCAL TAXATION 

account, motor oar liconoes, 6116 

payment in respect of liquor licences, 5116 
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Index 


liOCOMOTIVES, 

Acts, amendment, 4612 

bridgro, passagre over, removal of restrictions, 4044, 4946 
byelaws, quarter sossions borough, 4748 
licensing. City of London, 4946 . 
registration, City of London, 4946 


LODGma HOUSES. 

seamen’s, 4929, 4930 
^ byelaws, 4929, 4030 

LONDOH, 


City of, library authority, 4846 

locomotive licences, 4946 

i*egistration, 4946 

Coimty Council, advertisement byelaws, enforcement, 6034 
xmiversity, mortmain exemption, 4775 


LOHD 

of the manor, payment of compensation for compulsory acquisition, 4141 


LOSS, 

capital, local authority, small holdings, 5226 
securities. Local Loans Act, 1875. .4541 


LOTTERY, 

advertisement of, 4234 


LUNATIC, 

asylum, county, meaning, 4763 

pauper, maintenance by county borough, 4743 


M 

MACHINES, 

aTitomatio, 4235 
slot, 4235 

MAIN ROAD, 

declaration as to, 4731 
meaning, 4602 et bcq. 

MAINS, 

electricity, distributing, compulsory laying, 4963 
inspection, 4970 
testing, 4970 

MALICIOUSLY, 

Conspiracy and Protection of Property Act, 1875. *4544 
MANX>^MUS» 

local authority, enforcement of duty, 4508 
Ijocal Government Board, 4510 

MANOR, 

waste land, definition, 4581 
MANSION HOUSE, 

land attached to, acquisition for allotments, 5224 

MANSLAUGHTER, 

indictment, non-repair of highway, 4363 

MANUFACTORY, 

acquisition of part of, under Lands Clauses Consolidation Act, 1845* .4139 
MAP 

commons, provisional order application, 4570 
supply area* eleotriolty undertaking, 4974 

MARKETS, 

lighting, 4445 

MATTER, 

ofEensive, removal of, 5030 

solid, interference with streams, 4582, 4583 

MATTRESS, 

hook, manufaotxire regulations, 5122 

MEDICAL OFFICER, 

Local Government Board, salary, 4529 
of Health, appointment by Privy Oounoil, 4250 

MEETING, 

parish, 4892 ei seq. 
public, breaking up, penalty, 5095 
parks, 4456 

MEMORIAL, 

complaint, of. Public Health Act, 1875. .4498 
MERTON. 

Statute of, Inolosure under, 4875 

METAL 

dealers, 5061 

METALLIFEROUS MINES, 

. regulation, 4321 

•P.TT* ^VOTi. TV. 
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MKTKRS, 

electricity, 4973 et seq. 

certification, 6100, 5106 
connection, notice, 6106 
disconnection, notice, 5105 
gas, injuring, penalty, 4317 
water, hire of, 4259 

MXOB, 

destruction, onforoonient, 6234 

penalty foi* falliu-e, 5233 
proseontions, 6235 
vessels, 5235 

MIDDLE TEMPLE, 

exemption from Open Spaces Act, 1906. -5024 
MINE, 

abandoned, fencing, 4321, 5121 

abandonment, notice, 4321, 4322 

adjoining waterworks undertakings, 4181, 4182 

damage by, 4182 

drainage into streams, 4588 

injury by waterworks, 4183 

inspection by waterworks undertakers, 4183 

metalliferous, regulation, 4321 _ _ ^ 

protection of, Electric Lighting Act, 1882. •4659 

restricted by waterworks, compensation, 4182, 41S3 

sanitary oonvonioncos, 6121 ^ 

works over, limitation of right of sui>port, 4608 
under, 4665 

sowers, support of, 4004 ct scq^ 
shaft, fencing, 5X21 
stream pollution, 4586 
waterworks undertakings, map of, 4180 

position of, 4179 

See also KatiiWay Ol.ausics OoNBompATiON Aox, 1845, 

MINERALS, 

and waterworks undoi*takiugs, 4179 

beneath county roads, vesting, 4380 ^ ^ ^ 

company not entitled under llallways OlanwcH Con8on<Utti<>u Act, 1845 
moaning of, 4171), 4180 

protection of, Electric Lighting Act, 1882. .4659 
roads, dlsturnplkod, 4011 
sanitary works, under, 4065 

;45?ec a?so Railway Olausicb OoNsoLinATioN Am\ 1845 
MINISTER 

of religion, burial fees, 4091 

MINISTER OP AGRICULTURE, 

aoQiuisition of land, covenant to pay routciiarge, 5227 

MINISTER OP HEALTH, 
consultative oounoils, 6191 
establishment, 5189 
general powers, 6189 

snemorial of oomplaint to. Public Health Act, 1875-. 4498 
Orders in Oounoil, 6193 
proooodings against, 5192 
by, 5192 

remuneration, 6192 

sanction, simplified mode of giving, 5150 
seaL 5192 
staff, 5192 

stream pollution proceedings, consent, 4689 
transfer of powers, 5189 

MINISTER OP TRANSl^OItT, 
actions against, 5210 
by, 5210 

advances by, 6206 

advisory committees, 6209 

appointment, 6195 

bridges, appeal as to, 6204 

Elootriolty Lighting Acts, power under, 6265 

inaulries by, 6207 

powers and duties, 6195 

railway wagons, powers as to, 5204, 6205 

railways, throxigh-running, 5199 

rates advisory committee, 5208 

seaL 5210 

stair and remuneration, 5209 
style, 6210 

transport services, establishment of, 5203 
\xndortakings, dirootlon to retain lands, 5199 

possession of, claims against, 5202 

MINISTRY OP HEALTH, 

Act, 1919. ,5189 

and Local Government Board* 43X9 
appeals under IPublio Health Act, 1875 - *4499 
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MINISTRY 03? MBAIiTH — conUraied. 

arbitration under Xiooal Government Act, 1888, .4704 
cemeteries, control of, 4618 

enquiries, application of Public Health, etc.. Act, 1907, . 5038 
ffrants for allotment co-operative societies, 5082 
powers relating: to burial grounds, 4992 

Public Health, etc,. Act, 1907, application of, practice, 5037 

MINISTRY OP TRANSPORT, 

acquisition of land. Orders in Council, 5210 
otQlcers and servants, 5199 
Orders in Council, 5196, 5210, 5212 
road powers, 4307 

MISPBASANOE, 

road repair, 4351, 4352, 4353 

distinguished from nonfeasance, 4353 

MISTAKE, 

lands pxirchased under Lands Clauses Consolidation Act, 1845. .4149 ct se<X‘ 
MODEL BYELAWS, 

buildings, exemption in certain cases, 4435 
pulling* down, 4441 
haoknev carriage, 4459 
now streets, 4433 

MONEY, 

public works, 4562 
MONTH, 

meaning of [Lands Clauses Consolidation Act, 1845], 4105 
MONUMENT, 

ancient, restriction on advertisements, 5032 
street, erection, 4817 

maintenance, 4817 

MORTGAGED LAND, 

compulsory acquisition, 4143 et ecq, 

compensation for earlier repayment of morigage, 4146 
part acquired compulsorily, 4145, 4146 

MORTGAGES, 

electricity undertakings, 4979, 4980 
form. Public Works Loans Act, 1875. ,4554 
public works loans, 4550 

MORTMAIN, 

and Charitable Uses Act, 1888. .4771 
assurance, meaning of, 4775 

deed, assmance by, no consideration, time limit for execution, 4836 
exemption of elementary school, 4774 

land for working class houses, 4800 
public museum, 4774 
park, 4774 

land assured by will, 4835 

retention in certain cases, 4836 
library, charity land wanted for, 4844 
licence, assurance tmlawful without, 4771 
grant of, 4771 

personal estate to purchase land, 4835 

provisions, definition of land, 4834 

sale ordered by Charity Commissioners, 4835 

MORTUARY, 

provisions extended to cemeteries, 4614 
MOTHERS, 

expectant, attendance upon, 5147 

powers of Minister of Health, 5189 
nursing, attendance upon, 5147 

powers of Minister of Health, 5189 


MOTOR OAR, 


street repair, 4226, 4228 
See Yimous. 


MUNICIPAL CORPORATIONS 
Act, '1882. .4625 

applioation to county councils, 4757 
definitions, 4625 
distance, measurement of, 4640 
substitution in enactments of 1882 Act, 4640 
time, computation of, 4640 
elections, corrupt practices, 4626 et se^., 4671 et seq, 

, Illegal practices, 4671 et sea. 
lighting, extension of powers under local Act, 4639 
local Acts, exercise of powers imder, 4640 
notice of Intention to take lands, 4111 
sale of lands by, 4110 

supply of electrical fittings by, 4648, 4649 
transfer of powers under local Acts, 4639 


MUNICIPAL ELECTIONS, 
bribery, 4626 

<Oorrupt, etc.) Act, 1884, Schedules, 4690 et sea. 
court, accommodation, 4635 
expenses, 4637 
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MlTNIcni*Al4 KIuIfiOTIONS -cotiiinwa. 
liHt» i>et ifaonH at. ismio, 4 <>30 
perHoiiatioii, 
pet UJpn, 4G2<S 

abatoiixoni, *1034 

act.H clone i>cm(iing-, 4 038 

at Ihhucs 4030 

eoHtH, 4024), 1035 

ooxxrt, inxlcH ol!^ prococluro, 4<53<> 

frivolotlH, 4 037 

KrcmtulH for, 402 7 

bieaiiaelt.y of jyrnilty otwxdi dates, 4072 
ntiHoatod, now olootion, 4.038 
proeontation of, 4028 
roRpondonttt, withdrawal, 4 034 
l.rial of, 4031 
vojcatioUB, 4637 
withdrawal, 4033 

form of ai» plication, 4634 

troatixitf, 4 020 
Txuduo Inliuouoc, 4020 
wituosHOB, 4033 

MITSKUM, 

admlsflloii to, 4829 
oifonoos, 4990 
oiUcors, appointment, 4830 
provision and jtialntoiio.tioe, 4827 et sec[p 
roHtx'ictlon on, 5241 

public, exoiJtxptlon from inox'tmain provisions, 47 74 
x'Ot)alrH, closin*?; fox*, 4830 
Halo of, 4830 

urban authority, appropriation Iby, 49t)7 
MUSIC 

axid daxxciniir, llconoo, 48X9 et seQ^ 

toniporary llccinco, 4824 


NMW FORlflST 

cxcoptod from Commonable Rigrlxts, etc,* Act, 1882, ,4624 

asriflWSPAFBIKS, 

library, provided in, 4844 

NONFlfl A SANOK, 

road repair, 4351, 4352 

distineruiBhod from mlsfoaKaxico, 4363 

3Sr02Sr-B.JffiPAIR, 
roads, 4352 

KORTIIAMPTON, 

county boundaries, 4763 

NOTXOH), 

accidents, oloctrlolty under t<xlclnprs, 4t)70 
application to discontinue hifirhway, 4610 
bury, lutontlon to, 4994 
claim to incloBo common, 4679 

of proposed electric llMrbttngr worlcs, 4 957, 4069, 4960 

prior to eraswor-ks, 4166 

Fubllo IXealtb Act, 1876, forxn of, 4404 

soi'vlco, 4496 

service. Alkali, etc.. Works Roirxilation Act, 1906. .6012 
to Board of Trade, on application for passasre brokcr*H llccnic'o, 4937 
prrant of pasHo^o broker's licence, 4937 
to treat, lands clauses, seiwlco of, 4111, 4112 
time limit for, 4149 
trust, Xiocal Boans Act, 1875. .4634 

IN-XJISAN'OEJ, 

Alkali, oto,. Works Keerulation Act, 1006. .6012 
waste, 6004 

barbed wire, 4873, 4874 
cemeteries, prevention of, 4216 
electricity undertakiners, no oxomptioxx, 4980 
«as supply, 417 2 

Uifirbway, abatement by public, 4364 
in oemotery, 4220 
on commons, 4566 

public, onoroaobment on screens, 4578 
unfenoed quarry, 4696 

works, alkali, etc., saving: as to general law, 5014 
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O 

0BJBC3T10N-S. 

final apportionxnent, private street worJcs expenses, 4861 
private street worliis, 4853 

hearing, 4857 

provisional apportionment, private street works expenses, 4857 
OBSCIClsriTY 

in street, 4227 
OBSTKUOTIONS, 

liigtiway, i*emoval, 4364 

road, removal, 4728 

street, removal of, 4204, 4205, 4206 


OCOXJPIKB., 

private improvement rates, 4468 et sea. 

fiesoription, 4472 

OFFBNOBS, 

oontimiinfr, byelaw penalty, 4467 
library, 4048 

prosecution. Public KCealtb Act, 1875. .4481 


OPFBNSIV3B MATTIUB,, 
removal of, 6030 

OPjFIOlDB., 

local authority, removal, compensation, 4516 

transfer of powers, compensation, 4923, 4924, 4925 

OMlSriBXJS, 

as hackney oarriaiore, 4240 
byelaws, 4785, 4786 
definition of, 4784 
plying for hire, 4237, 4238 
working- with tramways, 4275 

OPKN SPACES, 

acouisltion of land, local axithority, 5020 
A^., 1906. .5016 

definitions, 6024 
resolutions, 5020 
Schedule, 5026 

agreements by local authorities, 6020 
byelaws, 5024 

compensation, interference with rights over, 6023 

definition, 5024 

enjoyment of, 5016, 5017 

land, conversion for, 5019 

local authorities, 5016 

expenses, 5024 
joint action, 5024 
powers of, 5020 

maintenance, by local authorities, 5021 
management, local authorities, 5020 
public recreation, transfer to local authorities, 5017 
transfer subject to rights of user, 5018 
to local authorities, 5016, 6017 
transferred to local authorities, powers, 6022 


ORDERS, 

in Oounoil, Ministry of Realth Act, 1919, .5193 
Transport, 5196, 5210 
Xiocal Government Board, 4505, 4608, 4509 

exceeding powers, 4506, 4506 
payment of private improvement rate, 4484, 4485 
provisional. Local Government Board, 4507 
Public Health Act, 1876, form of, 4494 

ORISTAMENTAL GARDEN, 
protection of, 4254 

OVERSEER, 

parish, electoral register, 5179 
OWNERS, 

expenses, recovery by local authority, 4489 

meaning of [Lands Clauses Consolidation Act, 18451, 4106 

private improvement rate, description, 4472 

payable by, 4469 

OXFORD 

university, mortmain exemption, 4776 

private improvement rates, 4476 


P 


PARISH, 

adoptive Acts, areas for purpose of, 4914, 4916 ^ ^ 
transfer of powers under, 4913, 4914 
alteration of areas, 4915 * 

bridges, expense of, 4833 
burial board, 4527 
charity, accounts, 4902 
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P Alt-IBH — ('ontvnAteaU 

ciouncsilH, 4Hi)!2 ct seq. 

a<ltliMoiial povvora^ 48J>(> 

allotmeuts, provision of» 5067, 5068, 5069 
by district oounoU, coiuplalnt, 4902 
<lofluition of, 4636 
execution of works, 4806 
expenses of works, 4897 
maintenanoe of footpaths, 4899 
niano-tfcmont of oominons, 4983 * 
open spocos. conversion of land for, 50 1 i) 
overseers, 4900 

pr<'>tection of rlgrhts of way, 4909 
roadside waste, 4909 
repair of footpaths, 4890 
rlRht of way, aoaaisttion, 4896 
transfer of powers, position of officers, 4922 
falllnfif in two or moro counties, oomplaints to county eonnoll, 4917, 4918 
hiwrhways, expense of, 4833 

land for allotments, lotting by county ootincll, 5224 
libraries, oommlssionorR, 4841 
oxpoxises, 4997 
nioutixigrs, 4892 et sea. 


powers under adoptive Acts, 4895 
part, adoptive Acts, transfer of powers to parish ooxineil, 4913, 4914, 4915 
representatives on parochial charity, 4901 
rural, lifrhtiufjr, 4446 

imblle huia'ovomonts by, 4250, 4 251 
small, gx'oupod, powers of, 4904 

PAUIv, 

closin;^ to iHiblie, iiso for shows, etc., 4818 
public, burial ffroiinds used for, 4454 

exoitmtlon front mortmain provlsiojxs, 4774 
prohibition on aoauisition for aliotinentH, 5220 
rates, 4455 

restriction on allotments, 5078 
also I^MASTHKK aiiOtJiNm. 

PAltl^lAMBNT, 

fi*anohise, 5167 et stir/* 

I>AKTRIJDaK 

as firt\.mo, 4101 

PASSAGE, 

pxibllo, tramways, 4302 
PASTtTliK, 

ooimnon of, adjxistment, 4564 

scheme for, by local authority, 5074 

FATBCS, 

towlnar, repair, 4373 

PAVEIMJDKT, 

alteration, 4397 
vesting: of, 4375 


PAVING, 

expenses, private street, apportionment, 4403 
local Act, transfer of powers to borougrh, 4639 
notice to execute, 4398, 4399 
private street works, 4851 
streets, 4388 

PAWNI4ItOK:a33KS, 
oertiffcate, 4324 

forercry, 4325 
form of, 4320 
irrant of, 4325 
mrounds for refusal, 4325 
iSBxio by district council, 4911 
notice of application, 4325 
reftisal, appeal, 4326 
licence, 4324 
meaniner of term, 4823 
regrulation of, 4323 et sea* 

PAWNEJR, 

xneaninjg: of term, 4323 

PHJNAIjTIKS, 

advertisement byelaws, contra ventioii, 5034 
cremation rcgrxilations, broach of, 5000 
exnljp?ant runners, 4933 
hackney carrlagre, refusal to carry, 4242 
Hifirhw^s, etc.. Act, 1878. .4612 

Ijands dlaus^ aonsohdatlon Act, 1845, wpeal from Justices, 4154 
obstruction. Public Health Act, 1875.. 4^ 4 
public moetingr, breaklngf up, 6095 

pubU^tlon funder Railway Causes Consolidation Act, 1845. .4160 
rat, etc,, destruction, failure, 5233 
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PENAI 4 TIES — contirmed. 

receipts for, stamp duty, 5035 

recovery of, Publfo Health Act, 1875. .4481, 4482 

Kailway Clauses Consolidatiou Act, 1845. .4159 
under lionds Clauses Consolidation Act, 1845. .4152 
. ref usal to allow inspection of mine under Railway Clauses Consolidation Act, 1 845 .. 4159 
under byelaws, 4467 

Kands Clauses Consolidation Act, 1845, for failure to deposit special Act, 4155 
vehicle licences, 6274 

witnesses under Lands Clauses Consolidation Act, 1845. .4153 
wronfffvd entry upon land under Lands Clauses Consolidation Act, 1845. . 4138 
PERIOD 

proscribed, disoharere of loan, 4535 
PERSON, 

definition of [Public Health Act, 1875], 4334 
protection against actions, public duty, 4875 ct seq. 

PERSONATION, 
definition, 4691 
municipal elections, 4626 

PETITION, 

election, 4626 

costs, 4635 
frivolous, 4637 
presentation, 4628 
rules of procedure, 4636 
security for costs, 4629 
trial of, 4631, 4684 
vexatious, 4637 
withdrawal, 4633 

corrupt, 4633 

gas price reduction, 4173, 4174 
municipal election, proceedings on, 4683 et seq, 
withdrawal, 4684 

PHEASANT 

as game, 4101 

PIGS, 

nuisance, 4228 
PIPES, 

gas, accidental damage, 4160 

corruption of wawr through, 4347 
power to require removal, 4425 
wilful damage, 4169 
gasworks, power to lay, 4165 
interferenoe with, electricity supply, 4652 
relaying by tramway tmdortaklng, 4284 
restraint against laying, 4386 
service, removal of, 4189 

under streets, alteration of, electricity works, 4959 
water, power to require removal, 4426 
supply, common, 4198 
unauthorised extension, 4260 
waterworks, laid by inhabitants, 4188-4190 
undertakers, 4187 
purchase by house-owner, 4188 
wrongfully laid, taking up, 4386 

PLACARD, 

election, name of printer, 4676 

PLACES OF RELIGIOUS WORSHIP AOT, 1812, 
registration under, 4723 

PLANS, 

building, deposit of, 4439 

deposited with local authority, commencement of work, 5042 
fee for examination, 4442 
deposited with local authority, retention, 5043 
gasworks, in respect of, 4166 
specimen, may apply to several houses, 4439 
street works, approval, 4442 ^ 

deposited with local authority, oommenoement, 5042 

PLATFORMS, 

public occasions, safety provisions, 4813 

PLAY GROUND, 

purchase of land for, 4251 

PLEADING 

Public Authorities Protection Act. 1893. .4884 

PLEASURE GROUND, 

accidents, liability for, 4455 
buildings upon, 4453 

byelaws, 4455 . « „ 

closing to public, use for shows, etc., 4818 
cost of, contribution by urban authority, 4819 
fairs, hold on, 4463 
games, land provided for, 4463 
maintenance of, 4451 
meetings, 4456 
provision of, 4451, 4453 
telegraph wlires over, 4464 


r 1 



Index 


PLEDGE, 

moaixing^ of, 4323 
POXilOlB, 

aotionB agt^inst, l?liot (Pamag’os) -A^ot, 1880. ,4877 
oonstar'blo, as a^oat, 5028 
costs, payable by ooxin,ty, 4750 
oopnty borouffli and. county, 4744 
ootmcil powers, 4725 
rate, levy, 4722 
I'ogntlations, 4458 

rural district, 4450 
standing joint committee, 4725, 4741 
stations, 4722 

violent behavionr, 4233 

POIjXOEJ OOUrtT. see Court ok Sxtminiary Jxtrispictiok. 


POIjXiXJTIOlSr, 

damages for, 4887 
inq.uirios, costs of, 4595 
river* 4-581 et s&i^ 

pemnittiner flow of sowaere, 487 2 
stream, by sowapre, 4583 et sea. 

oortifloato as to measures agrttlnst, 4504 
proscrliitive ri|?h.t, 4680 

proceodingra by sanltaxw antbority, 4580 
restrictions on prooocdmgrs, 4505 
water by pras, 4347, 434 8 

See also jatvjmRa; Itivisn*^ PoXiburioi^ PmcvrcNTroisr Aot, 18 78* 
POOH. r,AW 

Board, and Bocal Oovernment Board* 4319, 4320 
Commissioners* order, divisible, 4500 

POSSESSION** 

Public Woi'ks lioan Oommlssioncra, powers wben in, 4551 
POST OirPXOE. 

accommodation, oxtensiem, indomnitv for I^osiniaster-CJeneral, 
business, application of Shops Aot, 1012. . 5 J 34 
local author I ties, contribution from, 5094 
ofllocrs, exemption froin certain ojlices, 5004 

FOSTER 

elootion* name of printer, 4076 

POS'TMASTEH-aENEHAB, 

notice to, of elootrlolty wordcs, 405<$ 

nrlvilofirofl saved, Elootrio Blfirhtingr Act, 1882. .4050 

toloi?rai>li linos and electricity undertakers, 40r)<J 

POUNB, 

broaob, 4220 

stray cattle, 4225, 4220 

POWER, 

borrowingf, 447 7 et se* 2 * 

PHAOTIOES, 

corrupt, etc., prenoral provisions as to prosecutions, 4087 
illegal, elooUons, 4673 

municipal elootion, iUogral, punishment, 4074 
PREMISES, 

private street worlcs expenses, 4859 

^ ^ . oUar^d on* 4803 et seQ» 

purchase for street improvement, 4426 
unoccupied, private improvement rate, 44 09 

PRESS, 

local authorities* meeting’s, admission, 5002 

definition of authorities, 5002 

PRICE, 

electricity, 4640 

supply, 4908 

PRIORITY, 

local loans. 4533 

public works loans, 4549* 4550 

PRIVATE IMPROVEMENT, 

expenses, ascertainment, 4409 

borrowing power, 4477 et 
interest, 4409 
method of payment, 4469 
recovery, 5039 

rentohargo to seouro advaiice, 4478 
rates* 4468 et sea. 

agreements, 4474 
amendment, 4472 

appeal, 4472 

appeal to fluartor sessions* 4499 
applictition of money, 4470 
collection, 4473 
covenants to pay rates, 4474 
deduction from rent* 4469 
difference from general rate* 4 471 
estimate prior to making, 4470 


5094 
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miVATK IMPROVEMENT— con«n»terf. 
rates, ovidonco, 44 73 

inspection, 4471, 4472 
instnlnients, 447 3 
pnblication, 4473 
rocovoi^y of, 4484 
rodoniption, 4470 
rodnot.ion, 4474 
remission, 4474 


PRIVAI^K STREET WORKS AOT, 1892, 
adoption, 4849 

notice tinder, pnblication, 4870 
particulars to bo apocifiod, 4870 
powers ttndor, cumulative, 4869 
Ji^ee also Street. 


PRIVY COUNOIL. 

appointment of medical ofiBcer by, 4260 


PROCEEDINGS, 

loaral. Public Health Act, 1875. ,4481 
Public Health Act, 1875, want of form, 4492 
stay of, pending: arbitration, 4788 
summary. Public Health Act, 1875. .4481 


PROCESSIONS, 

public accommodation, safety, 4813 
obstructions durlneTi 4224 


PROFITS, 

canal, proof of, 4720 
eras undertakiners, 4172 

deficient, 4173 
excess, 4172 
railway, proof of, 47 20 

PROMENADES, 
byelaws, 5059 

PROPERTY, 

Conspiracy and Protection of Property Act, 1875. .4543 

PROSECUTION, 

broach of police regulations, 4460 

I>ROSTITUTES, 

harboured in refreshment shop, 4235 
loitering, 5056 
moaning of, 4232 
street loitoriner, 4227 

PROTECTION, 

of persons, agtxinst actions, 4875 et se^, 
public authorities, 4875 et aeq* 

PROTEST 

against arbitration award on sale of land to undertaking, 4117 

PROVISIONAL ORDER, 

authorising gasworks, 4266 

waterworks, 4266 
canal, derelict, management, 4719 
commons, application, considerations, 4565 
certificate of expediency, 4572 
confirmation, 4572 
draft, 4570, 4571 
Inolosure, 4563 

partial application of Inclosure Acts, 4573 
rules, 4570 

olcotrio lighting, provisions in, 4949 
electricity supply, 4645 

application rxiles, 4646 
consent of local authority, 4700 
in bulk, 5097, 5098 

gas, noxious, etc., prevention of disoharge, cement and smelting works 
generating station construction, 5096 
harbour, provision for loans, 4662 

Highways and Locomotives, etc.. Act, 1878, confirmation, 4612 
Joint committee, pollution. Border river, 4947 
Local Government Board, 4507 

costs of, 4508 

railway and canal traffic, 4827 

opposition by boroughs and county councils, 
time for application, 4840 
traflfio classification and schedule, 4709 
rate extension, purchase of tramways, 4292 
river pollution. Joint counties committee, 4738 
tramways, 4278 

advertisement, 4274 

PUBLIC, 

bodies, corrupt practices, 4796 , 

danger to, from electric works, 4978 
Improvements, rating for, 4250 et aea^ 
occasions, safety of accommodation structure, 4813 
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PUBLIC AUTBCOPITIBS PJftOTJaOTIOJSr ACT, 1893 
aooriial of cause of action, 4885 
actions outside, 487 6, 487 7 
amendment by Xiimitation Act, 1939 . ,4885 
breaolx of contract, 4879, 4880 
limitation of time under, 4885 
notice of action, 4881, 4882 
pleading, 4884 
provislone of, 4875 et sbq. 
solicitor’s duty, 4885 
tender of amends, 4800 
waiver, 4884 

work:nion*‘s compensation, 4870 
PUBIilO BTJIIjDIlSraS, 
llerbtlnfiT, 4445, 4458 
PXTBBIO CLOOBZS, 
provision of, 4467 
pxJBiiio bckaIjTh:. 

Act, 1875 (Support of Sowers), Ainondment Act, 1880. . 4064 
Acts, Amendment Act, 1890. .4801 . , 

appeals to auartii^r hchhIoub, 4804 
legal proocodinRS, 4804 
1907. .5035 et sea^ 

application, 5037 
bulldiuRS exoiupUHl, 5053 
compensation, etc-, dotcrnilnatiini, 6040 
Crown tinprcjudicedl, 5040 _ , . 

enquiries by Ministry of BToiiltU, 50.18 
interpretation, 5011 
summons under, several siuns, 5040 
legral procoedliiRS. 5038 , 

summary prooeoclinRs, more tbau one sum in one aummpiiH, 48<K* 
(Interments) Act, 1879, advantagres of procedure umler, 4 618 

PCTBBIO HTDAIiTH ACT, 1875, 

adjoining districts, oxocutlon of works, 4503 
altcratlou of local Acts, 4512 

amounts under d350, recovery In county court, 4491 
appeal to Local Q-ovormnent Board, 4495 
arbitration, 4461 et sea* 

appointment of umpire, 4465 
claims under ;220. ,4407 
regulations, 4462, 4403 et sea» 
water rights, 4521 

byelaws, oonilrmation, 4468, 4460, 4470 
penalties, 4467 

oases under, authority for justioes to act, 4491 
oompenaatlon, damage by local authority, 4515 
dispTite, 4401 

decision,” what Is, appeal purposes, 4496 
defaulting authority, onforcemont of duty, 4508 
entry on land, 4513 

exercise of powers, compensation, 4383 
expenses, recovery from owners, 4489 
forms, 4523 

general provisions, 4461 
ixxoorporated Acts, construction, 4517 
incorporation in other Acts, 4517 

of Town l>olioo Clauses Act, 1847, .4458 
legal proceedings, 4481 
local Acts, prooeedir^s saved, 4521 
mandamus, 4508, 4510 
notices, service of, 4495 

under, form of, 4494 
ol)struction, 4514 

othoer, local authority, compensation, 451 6 
Orders under, form of, 4494 


of local authorities, 4494 

proooediiigs, oohsont of Attorney-General, 4483 
want of form, 4492 
rate, appeal to quarter sessions, 4499 
recovery of penalties, 4482 
rentoharge, form of, 4524 
repeals by, 4519, 4522, 4523, 4525 
savings clauses, 4519 
Schedules, 4523 et sea* 

construction, 4518 
service of notices, 4495 
su m mary proceedings. 4481 
transfer of poverty, difterenoes, 4512, 4513 
_ powers, differences, 4612, 4513 

See also Ptyarjco BCBJaxiTwr. 


I^TJBLIO LIBBARTT. See LxBHany« 

PTTBLIO BARIC* See Pabk: ; PnBASmtB C^rounp- 
FtJBLIO PLAOlffi, 

definition, extension for certain offences, 5056 
offences, 5056 
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PUBLIC WORKS LOANS ACTS, 
appUciation to special Acts, 4558 
borrowers’ powers, 4556 
debtor banlcrupt, 4554 

dofatUt, possession by Commissioners, 4550 
definitions, 4559 
disohargr© of security, 4554 
instalments, 4548 

interest suspension of payment, 4556 
loans, 4544 et eeQ> 

account, when secured by rate, 4663 
additional purposes for, 4940 
annuities, 4549 

application of loan, examination, 4556 

order, 4602 

money, 4621 
duration, 4547, 4548 
harbour, proylsional order, loan, 4662 
interest, minimum rate of, 4619, 4621 
obiects, 4547, 4548 
period for repayment, 5119 
surplus, application, 4621 
term, 4547, 4548 
lioans Act, 1875, , 4549 

1879. . 4619 

1881. . 4620 

1882. . 4662 

1892.. 4811 

1894. . 4929 

1896. . 4940 

1897. . 4943 

main drainagre, meaning: of, 4929 
mortgrag’e, form of, 4554 
notice, service, 4558 
payment of part of loan, 455A 
perjury, 4558 

possession by Commissioners, 4552 
principal, suspension 9 f payment, 4556 
priority of loans, 4549, 4650 
rate, charpred with loan, 4550 
receipts, 4568 
recovery of loans, 4649 
repayment term, 4548 

expired, recovery, 4555 

repeals, 4560 
savlnfirs, 4660 

Schedules, 4558, 4560, 4561 

securities, taken In name of secretary, 4550 

security for loans, 4549 

personal, recovery, 4655 
Treasury warrant, 4668 
works not commenced, 4655 
part completed, 4555 

pubijIo works loans OOMMISSIONEJKS, 
accounts, 4567 
constitution, 4545 
conveyances, execution, 4647 
declaration, form of, 4561 
expenses, 4546 

loans to authorities, 4479, 4480 
mortgasre hy, 4552, 4663 

application of money, 4563 

officers, 4546 

possession on default, powers, 4651 
taken, liability, 4652 
powers, 4646 
purchase from, 4553 
sale by, 4552, 4553 

application of money, 4563 
secretary, securities vested in, 4547 

PtJHOHASK, 

electricity undertaking, by local authority, 4701 
from Public Works Loan Commissioners, 4563 
premises for street improvement, 4426 ' 
waterworks pipes, 4188 


Q 

QUARBIBS. 

fencing, 4696 

QUARTER SESSIONS, 
accommodation, 4741 

appeal to, HiehWs, etc.. Act. 1878. .461 2 
PaWlo fiCealth Act, 1876. .4499 
Publlo Healtb Acts Amendment Act. 1890. .4804 
PnbUo HeaJtb, etc.. Act. 1907. .6039 

boroug’h, not county borough, application of Local Government Act, looo. 
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QUARTER SESSIONS— coTKeimucd!. 

ImyinoBS transtorrod to county oounoU, groucral powers, 47-10 
joint oonimittoe, appointment of, 4760 
rato appeals, reservation, 4725 
revoke of jrrant to boroxig-h, 4751 
Btanding Joint Comniittdo, 4741 ^ 

transfer of administrative Inisinoas to county councils, 472^ 
debts and liabilitU^s to county council, 4755 

QUJBIUMS, 

theatre, obstruction, 4364 

quoxwm:, 

county council ooininlttoe, 4760 


E- 

HABIBS, 

affooted dofir, in street, 4226 

HAOKOOUHSB. 
licensing, 4722 

HACK RBNT. 

meaning of, 4335 

HAG BX^OOK 

rcirulatlons, 5123 
Act, 11)11. .5122 

HAGS, 

fiook manufacture roerulatlons, 5X22 
unclean Hock manufactured from, 5122 

HAILS, 

tramway, 4287 

HAILWAY, 

abnttini? streets, exiiensea of ludvate works, 4868 _ , 

adjolntrify, tliroufifh runnlnf?, powers of Minister of Transport, -51 90 

advances by Minister of Transi»ort, 5206 

advertisements, 5004 

and oanal tralilo, provisional orders, 4827 

approach, apportloinnent of exponses, 4707 

arbitration aftcotingr, 4264 

bridjres, in relation to gasworks, 416G ^ ^ ^ 

buildings, oxomptoO. from Public Health, etc.. Act, 1907* *5053 
carriage, converted into house, 4441 
charges, schedule of, 4709 
tormlntd, 4700 

unreasonable, complaints, 4715 
commissioners, appeal from, 4707 
complaints to, 4705 

i:iee also Railway and OAWAb OoMMiSBiotrans. 
danniges awarded by OommiHSloners, 4707 
electric lighting works in relation to, 4957, 4958 
linos across, 5256, 5257 

olootriolty works, roinBln.tcinont, etc,, by railway authorities, 4958, 4959 
group rates, 4714 

mterforeuoo with, olectrioity sui>p^ly* 
profits, rating appeal, proof of, 4720 
property, paving, etc., 4401 
rates, publication of, damages, 4707 
schedule of, 4709 
through traffic, 4711, 4712 
undue preforonoe, burden of 7 >roof , 47 1 .3 
receipts, rating appeal, proof of, 4720 
signalling wires, dangerous, byelaws, 4807, 4808, 4809 
temporary control by Minister of Transport, 5196, 5197 et 
through traffic, 4711, 4712 
traffic, classification, 4709 

amendment, 4710 
provisional order, 4700 
submission to Parliament, 4710 
provisional order, time for application, 4840 
through rate, apportionment, 4712 
undue preference, 4711, 4713. 4714 

complaint by dock company, 
harbour bt)aru, 

. . goods carried by sea, 4714 

tube, electric linos, 5259 

wagons, powers of Minister of Transport, 5204, 5205 
works, apportionment of expenses, 4707 
See also HAti:.WAYS Opapskb OoNSonipATioN Act, 

RAILWAY AND OANAL OOMMISSIONBHS. 
appeals from, 4707 
complaints to, 4705 
general powers of, 4708 
jurisdiction, 4706 

rates, 4706 
special Acts, 4706 
tolls, 4706 


, 4651 


, 4715 
4715 
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KAIIjWAY ANI> canal COMMISSIONKJTIS — coTtHri'iied, 
orders » enforcement of, 4708 

powers over canals contr oiled, "hy railways, 4716 
proceedings before, costs of, 4708 

anestions referred under Ministry of Transpoi’t Act, 1914). .5207 
rnlos by, 4708 

through rates, iiowers as to, 4713 

IIAILWAY AND CANAL THAFKIO ACT, 1888, 
local authority, expenses, 4720 
proceedings under, appearance of parties, 4720 

K.AILWAY COMPANY, 

bridges, repair obligation, 4371 
not public authority, 4373 
property, paving, etc., 4401 
roadway liahility, 4391 

RAILWAYS CLATJSEIS OONSOLILATION ACT, 1845, 
appeal against penalty, 4162 
damage, to be made good, 4161 
damages, recovex'y of, 4159 
distress against treasurer, 4159 
how levied, 4160 

not Invalid for want of form, 4160 
to recover penalty, 4159 
justices, procedure before, 4160 
minerals, company not entitled to, 4156 
mines, company unwilling to compensate, 4157 
compensation for injury to, 4158 

to surface owner, 4158 
improperly worked, safety of railway, 4159 
inspection of, by company, 4158 

lying both sides of railway, communications, 4158 
near railway, woi’klng of, 4156 
not worked, compensation for, 4156 
notice of intention to work, 4156, 4167 
working of, 4156 
ofCenders, seizure of, 4161 
penalties, application of, 4161 
publioation of, 4160 
recovery of, 4159 

before justices^ 4160 

refusal to allow inspection of xoines, 4159 
within metropolitan police district, 4162 
proceedings, not invalid for want of form, 4162 
right of support tmder, 4157 
witness making default, 4161 


I^ATKIPAYEJK., 

proceedings against local authority in respect of barbed velxe, 4873 
reoLUisitlon of water supply, 4187 

HATliJS, 

bankruptcy priority, 5144 et sea- 
cemetery cost, 4615 

charged with public works loans, 4550 
corrupt payment, 4691 

covenant to pay, private improvement rate, 4474 
default on public works loan, 4552 
extension, purchase of tramways, 4292 
hundred, road repair, 4733, 4734 
library, 4840 

payment, part tender, 4485 

passive resistance,** 4485 

person aggrieved by. Public Health Aot, 1875- .4499 
poUco, 4722 

private improvement, 4468 ef aea- 

agnireements, 4474 


agnireements, 4474 
amendment, 4472 
appeal to quarter sessions, 4499, 
ooliection, 4473 
deduction from rent, 4469 
difCerence from general, 4471 
estimate, prior to, 4470 
evidence, 4473 
inspection, 4471, 4472 
instalments, 4473 


levy pending app< 
publication, 4473 


eal, 4501 


recovery of, 4468, 4469, 4484 
redemption, 4470 
reduction, 4474 
remission, 4474 
rural authority, 4477 
public improvement, 4250, 4261 
pleasure grounds, 4455 
works loan, 4556 
railway, group >4714 

schedule, 4709 
recovery, 4484 et sea- 
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AXISS — ooTZ^-^Tzt^edC . 

roadL, -urba^n. ciistrict, 4306 
trttmwi^ys, 4:288 
wa.ter» 4195—4200 

oUar^ed. Oja projinisos, 4698 
oxcoss pcbyrnont, 4197 
l>rovieioPa.l order, 4269 
X'ooovory of, 4261 ...» 

tipp€bici Ijy Icupdlord., roBt/riot/ion op oiit-tipfif o£f» 4008 

llAXlJSrO AXJTTJHCOItXXV^, ^ 

la^pcl ItoldL by, cxoioptiou frop\ Ijand. VaiUxo p utles, ollO 
ipeixnipfir of, l^ubHo vV'orlcs Ijoane Acts, 4700 

l^AXS, 

dostruotiop, opforeGiPOPt, 5234 

penalty for failxiro, 5233 
prosccntiopfi, 5235 
yeseols, 5235 - 

XtiaOIfiXlPXB, 

canal, proof of, 4720 
railway, proof of, 4720 

rates, 4484 ei 

DaB30XtEAXX01>T GHXOtJJSrX>, 
allotment, situation, 4576 
apparatus, provision of, 5054 
buTlOiners, 5054 
eoxnxnons, 4565 
crlcJkot, 5054 
football, 5054 

loo slmtiuR, onoloeuro for, 5053 ^ ^ 

land pixrcbased wltli oouiinou oouiponHation, 4623, 4624 

olHoera, 5055 

parisb. oouneil, 48 90 

provisions, niodllloation, 4985 

readin^^ rooms, 5054 

rofrosbment rooms, 5054 

report by manaffors, 4578 

substituted allotments, 457 6 

surplus rents, 457 7, 4985 

trauefor to parish oouneil, 4900 

^^<5 aZso Ououwp. 

X^IDI>TJOXXOJS^, 

county road Into ordinary blabway, 4607 
private improvement rate, 447 4 

XiXCJriDlftlS3>70ID OOMMITXXfilC, 

compensation for land oompxilsorily aociulrecl, 5214 

aaxDirR,®sxi:ME3isrx 
bouses, 4234 

premises, applieatien of Shops Acts, 5149, 5141 
shops, 4235 

XiBiruaB}, 

street, 48X4 

DaEiB'tJsm, 

stream pollution, 4582 
3[HC O'XBX XC Xt 

eharar^ of private street works expenses, 4864 
electoral, form, 5178 

nominal securities, Xiocal Xfoans Act, 1875* .4538 
of electors, 5171 

itaccinsTXtATioisr. 

War Charities Act, 1916. .5154 et sea* 


XIHJOIS'I'XIATXOJN^ OB'JS’IOESK, 

appeal from' decision of, 5173, 5182 
birth oortinoato, production to, 5184 
claims to, 5179 

considoration of, 5181 
constitution of, 5171 
oarrection of electors lists, 5181 
duties of, 5172 
expenses incurred by, 5174 
foes pooelvod by, 5174 
£peneral provisions, 5183 
objections to, 5180 

^ consideration of, 5X81 

resflstcr, copies of, 6182 

puoUoation of, 5182 

jaxicsuBTxixr, 

servants, 5060 
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REGULATIONS. 

annuity certifioatea, 4633 
bicycles, 4762 
canal, 4717, 4718 
commons, 4665 
cremation, 5000 
debenture, 4531 

stock, local loans, 4531 
electric lighting-, 4978 
electricity supply, 4644, 4646 
works, 4702 
grymnasimn, 4829 
library, 4844 

local authority, not confirmed as byelaws, 4468 
museum, 4829 

public health, confirmation, 4670 
works loans, 4657 
rag fiock manufacture, 6122 
Representation of People Act, 1918 . . 5176 
te^Ue fabric inflammability, 5142 
War Charities Act, 1916 . . 5165 
See also Btbiaws. 

RRIiRASR 

of rentchai^e upon land compulsorily acquired, 4146 
REMISSION, 

private improvement rate, 4474 
RENT, 

mds Clauses Consolidation Act, 1845. .4147 
gr^ement rate, 4469 

' recovei:^ of ,'431 7 
non-payment for supply of gus, 4168 
surplus, field gardens, 4985 

recreation grounds, 4577, 4985 

RENTCHARGE, 

advance for private improvement expenses, 4478 

covenant to pay on acquisition of land by Minister of Agriculture, 6221 

field garden, to bo free of, 4576 

form of. Public Health Act. 1876. ,4524 

upon land compulsorily acquired, 4146 

REPAIR, 

cellars, etc., under streets, 4812 

county hridgo, 4374 

houses, 4444 

sewers, 4444 

street, 4444 

agreement for, 4369 
precautions during, 4209 
towpaths, 4373 

REPORT, 

axmual, works inspectors, 5009 

REQUISITION, 

eleotrio lighting supply, 4964 

RESERVOIRS, 

construotion facilities, landowners, 4698 
improvement of land, 4599 
dangerous, 4257 

interference, saving clause. Public Health Act, 1875. .4519, 4520 
mines xinder, working of, 4667 
security of, 4257 

RESOLUTIONS, 

Open Spaces Act, 1906. .5020 

RESORT, 

public^ places of, 4234 et seq. 

r!eistbaint, 

river pollution, summary order, 4592 

RESTRICTIVE COVENANTS, 
pleasxure grounds, 4452 
statutory powers, conflict, 4462 

REWARD, 

public official, 4796, 4797 

RIGHT OP WAY, 

acquisition by parish council, 4896 
proceedings by oounoU, 4910 
protection by district council, 4907 
parish council, 4909 

RIOT (DAMAGES) ACT, 1886, 

action against police authonty, exclusion of Public Authorities Protection Aot, 1893. 
4877 

powers of county coxinoll, 4723 
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mviflRS, . ^ 

boards ami polUitioii joint, coninutwo, ‘i 
o b«t.rtiotioii , 4 H 8 1 

pollution, 4581 ,sY< 7 . < n-i 

appeal from tenuity CUnirt lo llijch ( c»urt . 
by pras, -is bs 

corfcllicaUi a8 to ant i-iHtUut Ion nioamire.-j, 
joint oommlttoo, 47:i« ^ 

iJordor rivor* it) 17 
pcrmittlnK flow of Kowapro, 'b'^TSi 
proposed “ central author it y» 1 < *ts 
tl^ee alao STitwAM. 

mvititts l*Ot.LiUTr01Sr PKltJVUiNTION A(n% 1875 
Oousorvauoy ActH, saving* of, 4500 
elToct of, 4737 

onforcemont by county counoil, 4737 
legal proceedings, 4502 
savings clauses, 4505 et sea, 

SeoaUo PonuoTioN. 

JaOAD FUND. 

borrowing on security of, 5112 

nOADS, 

advances by Minlater of Transport, 5200 

alteration of character, 4354, 4307 

barbed wire alongside, 4873 

cemetery, 4214 

chartps ni)on frontagers, 1307 

classillod, no reduction order, 4007 

constructed by Minister, jualntenanec, 6110 

provlHlons an to, 51 10 
construction, acqiuisltion of land, 5111 
control over, for purposos of gn,HWorkH, 4100 
county, 4350, 4002 et 472i$ 

accounts of malntenanot^ expenHCH, 4008 
application for highway to he deolartMl, tOOtl 
reduction, 4007 

council functions, delegation, 4504 
(leolaration as, 4505 

dispute as to condition prior to bi'cciuing, 4030 
moaning, 4761) 
reduction to ordinary, 4607 
vesting of, 4371) 
damage by voUiolos, 4720 
develop tnont, advanoes for, 5106 
distAirnpikcd, beooiue county, 4605 
miuorals, 4611 
ditch adjoining, 4410 

Improvement aooount, dutloM on motor ear UfV'necs, 5U6 

spirit* 51 16 

advanooH for, 5101) 
no worn of Minister, 5160 
Tslo of Wight, tolls, 4734 
liability for non-repair, 4361, 4362 
lighting, 4732, 4733 
main, 4350, 4602 et aeri. 
breaking up, 4733 
deolaration, 4731 
formerly turui)iko, 4605 
malntonanoe, county oounoll, 4727 
now, agroomont by txrbau authority, 4366 
non-ropair, 4351, 4362 
obstructions, removal from, 4728 

other than main, contribution by euimty eouncll, 4732 
l>arl8h council, powers of, 4808 
councils, 4361 

private works, part repairable by authority, 4418 
duster sessions borough, repair by, 4748 
railway company llablUty, 4391 
roduotion of county road into ordinary road, 4834 
repair, accidents, 4363 

county borough, 4745 

persons, xmaltorod by liooal (lovernment Act, 1888, 
scavenging, cost of, 4727 
tramways, breaking-up, 42B0 

1 * obligations. 4281 

laid, opening, 4286 

trees in. 

turnplk^ 4370, 4371, 4605 

SSfMoMeTifso""”®" <«0B 

watering, cost of, 4727 

j^deniM In relation to tramways, 4301 

width, 4729 

ROOF, 

public ceremonies, used for witnessing, safety provlsioni. 4813 
ROUNDABOUTS, 
byelaws, 4813 
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llOYAIi PARKS, 

oxerupUon from Open Spaeos Act, lOOG. .5024 
IIUBBISH 

deposit in street, 4228 
KULES, 

electricity, Jioard of Trade, 5202 

Electricity Oomiuissioiiore, 6262 
supply apidictttion, B3'1G 
public health, conlirmation, 4670 
railway and canal commissioners, 4708 
registration, 5178 

IIUNNER, 

emigrant, 4932, 4933 

HUEAL DISTEIOT COUNCIL, 
additional powers, 5035 
application for urban powers, 4502 

extension of provisions of I^ublic Health Acts Ainondnient Act, 1 890. .4803 
lighting, expenses, 4447 
powers, 4445 

pleasiu’O grounds, provision of, J451 
police regulations, 4459 
power to hold land, 4771 
private improvoinont rates, 4477 
road lighting, 4733 

s 

SALE, 

globo lands, facilitation, 4704 

of land to iindortalving, delivery of arbitration award, 'ill 7 

error in form of arbitration award, 4117 
parties under disability, 4107, 4108 
sunmioning of jury to settle compensation, 4117 vt my. 
tramways, compulsory. 42})3 
voluntary, 4294 

SALE OF FOOD AND DRUCIS ACT, 1875. 
tea, provisions as to, 4630 

SANATOJUA, 

provision of, sums for, 5124 

tuberculosis, sinking Hind surplus applied for, 5120 

►SANCTION, 

olfloial, Local Loans Act, 1875. .4539 
SAND, 

highway, left on, 4358 

vSANTTAEY 

provisions, 4846 
purposes, moaning, 4344 
works, minoraift under, 4665 

over mines, application of Waterworks Clauses Act, 1847. .4066 

SANITARY AUTHORITY, 

(amimons, representation, 4566 
complaints by* 4705 

onforooment of Rivers Polution rrevontion Act, 1876. .4691 
joint drainage committee, 4584 
pollution proceedings by, 4589 

objections to, 4589 
sewage pollution, 4584 
transfer of powers to district council, 4905 

SCAVENGINC, 

I’oads, cost of, 4727 

SCHOOLS, 

art, provision of, 5241 
canal company, 4601 

elementary, exemption from mortmain provisions, 4774 
industrial, 4722 

private street works, exemption, 4422 
reformatory, 4722 

room, free uso for purposes of allotments, 5074 

SCIENTIFIC SOCIETIES ACT, 1843, 
registration under, 4723 

SEA, 

defence works, 4380 

saving danse, Public Health Act, 1875 . .4619 
goods carried by, railway company, undue preference, 4714 

SEAMEN, 

lodging-houses, protection from imposition, 4929, 4930 
SEATS, 

female shop assistants, 6127 
P.H.— VOL. IV. 
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SKCtJlUTlKS. 

forKt'ry, I-i«>an« Aot, lS7/». .4541 

iHKtio. otUt'ial MaiieUoii, l^oral 1 j<«uih Ac^t, 1875. .4530 

toauN. Woi*kH lioatiH Act, 1875. . 1510 

loHS, ijOt'Hl laoaTlM Act., IS7»5, .4 541 
war, I ruHt. invonliuciitH In, 516(> 

SERVANT, 

iloaUnpTK nmlcr oini>loycx**H i^aiue Uccuco, 4103 
rcKiHtricH, 50150 

fc4WRVlcnO, 

iKit.ico to treat, 4112 

niidisr I*ul>iie IlcaltU Act, 1875- . 4405 

HWWAGK, 

<lo0x\ltioii of, 4 585 
pcrmli.tixipr How, 4872 
Ml.rcatu polliif.ion, 4 583 

wot'kH, H\ix)i>ox*t of, iix nxining: dintrlcts, 4()(54 

HKJWlOtiAGK, 

byclawH, 4438 

mnv Hti'cotH, 4432 et se/ 2 , 

rcKulatloiiH, 4340 

BlGWIfillB, 

oomoteiry, 4215 
dofxuiltiiipr aul.hox’ity, 4 508 
oloctrlo linos, laylner near, 40(51 
exoitiptlon fx'oTU income tax, 5277 
praH polhitioxi, 4340 
hiprhway ivntUority, lialxtuty, 4360 
In x*ela44on t.o iw-HWorks, 41(57 
interfcx’cxico by traixxways, 4284 
meaning of, 434 3 
T>rlvato, 4306 

street, private provision, 4388 

satlHfaet.ion of anthority, 4305 
works, 4 851 

tn^ovislon l>y district coxineil, complaint by parisb <Mnin<*ii, 400 
public, H\xpx>ort of, in mining district, 46(54 
stroaixx pollution, 4583 H scq. 
stiHsot, conil>loto<i, adoption as hlgrbway, 44 23 

HIOXTOlSr. 

Inirial fees, 4001 

sniciflp, 

<lipi>infir, l>roviHion of accommodation, 5001 

cabmen’s, 4815 

SHIPS, 

oinifirrant, 4 930 

voyaeros, omfiyrant rxxxmors, 4033, 4(534 
paasa 4 sro brokers, 4033, 4034 
paBsagro brokers, 4030 

SHOPS, 

Act, 1012. -5125 

onforcomont, 5135 
local iiwiuiriOB, 5137 
offonoos, 5136 
orders, proof, 5137 

, revocation, 5137 
1913. .5140. 5141 
assistaixt, definition, 5138 
closing:, half-boliday, 5127, 5128 
orders, 5130 

procedure, 5131 
* revocation, 6132 
definition, 5137 

early oloslng:, local inaulrlos, 5132 
female assistants, seats, 5127 
lialf-boUdays, 5125. 5126, 5127 

businesses exempt, 5130 
closlnjp:, 5127, 5128 

holiday resorts, znooltt cation of rostrlotious, 5134 
hours, employment, 5125, 5126 
meals, 5125, 5126 
offences, 5125, 5126 
opening:, 5130 
meal Intervals, 5139 

more than one business, provisions, 5133 
openingr hours, 5130 

post omce business carried on in, provisions, 5134 
refreshment premises, provisions, 5140 
trading: elsewhere than in, 5133 

SHOItTHANH WRITHH, 
election court, 4686 

SHOWS, 

in parliLs and pleasure grounds, 4818 



IlSTDEX 


STQNS, 

Hlcy, regriiUxt.ion, r»OG2, 50G3 
SI^nvXls^a 

illHcha.rf 3 r© of loan, 4r*3f» 
local loaiiR, 4GS>G 

sic-A.Tiisra, 

public parks, oueloHiiro for, 505:i 
1 ‘iiilc, licence, 4821 

SICY 

cloflnitloii, 50G3 
X'otmlatlon, 5062, 5063 

^Tj^TJGma^EK. IfOTJSTO, 
moaning: of, 4 313 

SI 4 TTIOIC, 

Having: olanso, l?nl>llc TTcnlt.li Act, 1875. .4519 

sivTAXiij iroXiHiisraB 
aeeonnt, 5 083 

sivrATjTji xroxjXiTisras aisth aXjTjOtmkntb A<rr, loos, 
annuity, huIo oi* acquiHilion of la.n<l for, 522 2 
<5ommttteeH, 5083 

land acquired, by county <5oiincil. Halo or lease, 5222 
local aiit.liorltles, capltfLl Iohhoh, i‘ocoiipniont., 522 6 
IjrovisioiiB, 5067 

BMKJjTINO 

wox'ks, regristi'ation, 5007 
BOOTlSrTY, 

IndLnett'Jal, forerod transfer, 4 832 
BOXXj, 

street, 4375, 4376, 4404 
SOHjICXTOIX, 

duty under X^ublie Authorities 3?rotectlon. Act, 1 803 , . 48 85 

SOXJTIX WAIuXflS, 

road nxaintonaneo, 4735 


SOTJTlt WAX-.It2S 'rtTlXK-l^rXCE •X’UXTSTS ACT, 184 4, 
a.ltera.tlon of i‘oad inaintonaxico, 4735 

BTAMX* DITTY. 

pasHagre brokers bond, 4936 
roceii>tH for ponaJtioH, 5035 
works reerlstration, 5007 


BTANDllSrcX OrOllsrT OOTVriVXITTXQXe, 
ciiairman, 4 74 1 
et>nstitution , <1741 
IJOlico powers, 47 25 
VO tine:, 4 741 


STATXTjtfl, 

oroction in street., 483 7 
street, maintenance, 4817 

ST A.T tJT O H Y 1^ O W 3S as , 

restrictive covenant, coixflict, 4452 


STXCADIlSrO, 

elootrloity, 4655 


STIC AM 

rollers, higrliways, use on, 4364 
whistles, roerulation of use, 4321 


STID333, 


ptxbllo footpath, repair by parish coxxncil, 4900 


STiJSTTxisra, 

common risrhts, 4564 

STOOJK3 

assurance for charitable uses, 4772 
certificate, conversion, 4538 

BTOiaAOE!, 

gras, 4308 

STXXKAM, 

as sower, 4587 
definition, extension for 


of pollution, 4581 


dennltion, extension for pxirposes 
divertlngr» pollution, 4506 
flow, interference with, 4682 

proof of, 4582 

gras pollution, 4349 

impoixndin^ water,, pollution, 4596 
meaxxixxgr of, 4587 
pollution, 4582 

appeal from county court, 4593 

certificate as to anti-pollution measures, 4594 

tnoLuiry, costs of, 4595 
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n: AM — cmvtin tivcl. 

pollution, It'Kol pro<*otMliii|afs, ‘loO'J 
iiianu1’a<it.tirinK» 1 oSt> 
mining, laSCi 

by sa.iiiiivi*.v jvui lit>!*ity, '1i»8n 
rt^Kt rii'UuiiH on proc-oodiiu^TH, ‘ir>ib> 

Hi-iWaKo i)ollut i<ai. JAS:! srr/, 

lKn*mlHHii>ii t»r HuiiiUiry a-uthority, 1581 
proH<a*ipt ivo I’iKlb * 15 85 
hoIhL lua.ttor, i)roli Ibltioxi, 1582 


ST I iv: K/P, 

inoaiiin*? of, 410 1 

iMitHt.Hrt to, by front n.#?er, r>OI I, 5015 
n.<LJ<>iniuK laiui, 

moanliiK of, I 10 1 
adoption, tiotlco of, I I 2 5 
of, 1 12:5 

tibjeotian, 1*12:5 
nA’rcM^mont for i*opa.ir, i:iOO 

oiltox^ation, a.li)a.nOonin<ait. 4i.rt.or plati ai>prov<'d, li:5S 
uitorluKj 1575, 1:582 
iUiiinalH in, 505 0 

beKinninu:, tlxlnia: by local autliovlt-y, 50 1:5 

lirt^nklii*?- up, oloctrlolt.y HUpply from «:o n< ‘ri t1 Iiikt 5tHlT 

For pipe layiuK* llSti, 1 181 
(.1*41. 1 n \V4 i,y H , 1280 
brblKOH, r<’iiitvii* liiibl I Jty, i:5-10 
balbliiii? in, hriiifriiiK foi*wa.iMl, *1778 
lino, <mforoeniont., 11:51 

ln'oHorilKHl by byelaw, ll:50 
oi>er4i.tionH, hita.r<lH ditriiiK, ISI I 
l»ia.n. 4i.ban<ionnu*int. alttn* ixpproViU, 1 i:57. 1 128 
by<la.WH, i;5:57 

41.H t.o widtli a, mi <MmHtruc*t loti/' li:55 
walv<M', 110 1 
t*.ti,rrl4i.pro ropalrn la, 1220 
ooUar inillt ntulor, i:5l0 

uiuUn*, roj>a.ir of, 18 12 
tunil.rol of IniildiTiiTH, 1:5:57 
<u)m<a* buibUnKH, i*ouiulln{^ oif, 50 18 
tiui,y b<s i:il)2 

<l4»,n8:<a‘oUH iilaoo adj<iinln,tir, 5050 

HtiMict.nrc adjoin I nir. 5050 
aollnl(>lon* 1 : 5:57 

oxlitiitHion for <*.ort 5050 
dltoU a.<lj<dnin|jr> IllO 
ilrnnktmtu'sKH in, 12:5:5 
olo<d*rlolty boxcH, 10 55 

linoM a.c.r<>riH, 1C52 
mainw, Iti-yinpr, i;587 
roHtri<llon on Huch, 1702 

workH, br<nU< up, by repair authority, 4058, 1950 

end, llxluK: by local auitliarlty, 501:5 
f<jmduR, tncanlnfir of, 1102 
front main wall In, 1781 
graH lampH, 1:5115, 4;5l 4 
KtiiHworJcH, liowor* to nj.*, 4105 

UI«rhwa.y, publics tippllcalloii to dcnslai’cs, 1807 
liux>rovoinont, 42015 et neti* 

luotroiiolitan cloclHlonH, 1128 
private workn oxiieriHcw, 4818 
purchaHo of isreiiilHCH for, 1125 
Han cstlon, 4428 
injxtry to, 11575 
la.nd 4V<1 Joining, fcnolnp:, 5051 
levelling*, 4 : 575 , i:i07 
lighting, 4115 e,t 
lino, hoUHCH Isacsk, 4202 


f < >r wturd , 120 15 

local government isroviHicUH, 11550 
lowering, 41575, 41582 

uialntenamso, deciHioUH on locttl AotH, 41581, 11585 
inaterJalK, roinovul by local 4».utborit y, 5019 
moaning of building line* 4780 

Ifllootrlo lighting Act, 1888. .4 703 
torxn, 43 : 50 , 43 : 57 , 4:538, 43159, 1310, 4390, 
Town PoJioe ClauHOH Act, 18 47. .1223 
Towns ImprovcTnent., 4201 
metropolitan, 43159 
monument, erection, 1817 

maintenanco, 4817 
name, alteration, 5048 
ohango of* 4202 
defacing, 4202 
xtamlng, 4202, 4443 
new, 4338 


439X 


byelaws, 4432 
plans, approval, 4442 
nuisance, 4224 
numbering, 4443 
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Index, 


STHEKT — continued. 

obstructions, 4.224, 4231, 445S, 4459 

during? repairs, lighting, 421i) 
oiloncoa In, 4220, 4227, 4228, 5056 
old, 4338 
part of, 4375 

repair of, 4395 

paving, oto., i)romisos extra eowmicrdum, 4400 
urban authority, 4375 

pipos under, altoi’ation, oloctrioity works, 4959, 4960 
plan, variation of position, 5043 
provontlon of obstruction, 4224 
private, adoption, 4815, 4816 

adoption after works, 4866 
compulsory paving, 4388 
court, includes, 4 391 

electric works, provisions as to, 4957, 4958 

levelling, 4388 

lighting, 4398 

moans of lighting, 4405 

repairable by inhabitants at large, 4389 

sewering, 4388 

requirements, 4395 
urgent repairs, 4852, 5045, 5046, 5047 
widening, 4398 
works, accounts, 4868 

agreement with frontagers, 4407 
apportionment, 4388, 4414 

amendment, 4414 
one side only, 4415 
substitution, 4414 
time for, 4416 

arbitration award, enforcement, 4417 
charge on premises, 4411 
complaint in lieu of arbitration, 4417 
cost, dispute arbitration, 4388, 441 6 
recovery, 4388 

court jurisdiction, 4408, 4409, 4410 

defaulting owners, 4412 et scq. 

demand for payment, 4411 

deposit of plans, 4406 

execution by local authority, 4406, 4407 

expenses, apportionment, 4403 

frontager's liability, 4418 
in apportionment, 4412 
recovery, 4417 

frontagers rollovod by autliority, 4412 
liability, change of ownership, 4412 et seq.. 

of religious bodies, 4420, 4421 
notice, 4388, 4389 
part repairable by authority, 4418 
proceedings, defences, 4408 
time limit, 4410 

rural district powers, 4389, 4390 
standard specification, 4389 
summary remedy, 4407 
time limit, 4405 
projected, paving, 4392 
protection from house water, 4207 
public, break up, electricity undertaking, 4954, 4956 
raising, 4375, 4392 
refuges, 4814 
regulation, 4375 et seq. 
remstatemont after waterworks, 4185 

delay, 4186 

repair of part, 4395 

precautions during, 4209 
unreasonable time, 4210 
roads in, 4817 
side, soil of, 4404 
soil, ownership, 4375, 4376 
statue, erection, 4817 

maintenance, 4817 
subsidence after waterworks, 4186 
supply of gas to light, 4168 
tramways, breaking up, obligations, 4281 
trees, 4387. See also Trkbis. 
tunnelling, 4379 
vault built under, 4346 
vesting of, 4375 

bridges, 4377 
telephone wires, 4378 
water works by inhabitants, 4190 
pipes, 4183 et seq. 
widened, future maintenance, 4427 
widening, purchase of land, 4203 
width, meaning, 4441 

subsequent alteration, 4436 
within, meaning of, 4402 
works, materials deposited, 6049 

fencing, 6049 
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S'C nto K'r- ^rontiniwd . 

vvorkH, luutorialH cloposit.od, Ujarhtini?, r>0‘lU 

pktnrt dopoHlte<l, e<>inin<mcoiaotit, 6012 
prior t.o atiopiioii, 4123 
l»rlvatc, 4843 r/ «<v/. 

ahul t iti#^ 4 808 

railway, 4808 

alUon<lll^ent <if i»lanH, 4S(U> 

ivxn>«i't4ontriont oJC oxpciiHOB, 4861, 4 862, 4 801 
cluvrKo oix promiHCS, 4802, 4803, 1804 
t^oiiiniiHRlou aildecl to cxpoiiROH, 48*69 
tloc'lamt.ioii aK imblio hii?hW4i.y, 4807 
OHt.lmatc of oxpoiiHos, 4862 
csxponHCiB, oontrltmtion by authority, 4806 
oxonn)tioii of liiouuibout, 4 806 
rocovory of, 4801 
oxtont of, 4861 

fixaul api)ort4oiiinent of oxpeiiHCH, 4801 
inolilotital workH, 4868 
objoctionn* heariiiK* 4 867 

to api>ort.ionmoni.8, 4 8*67, 4801 

proponalB, 4 863, 48.64, 4 8*66, 4 860 
particular H t.o bo wpooiOerl, 4 870 
lirovlBioual ax>port.iorituont of cxpouhch, 4 8*69 
xuxiovory of oxx>oiihch, 4804 
roKlst-cr of eliai'Roa, 4 804 
Hi>oclllcatlon, 4862, 4863 

aSVy* ToWNB lMOK<)VKMl!'iNT.M Or.AtTHKS A 0*1% 1847. 

HXJBHORTl>Tl ON. 

private, imbllc liuprovcmont, 42*61 

SXJBWAV. 

ralhvn.y, api>oi*tlonuiont of oxpouHCH, 4 707 

luoaiilPi? of, 4682 

JSTTlj'FOBTC, 

dork of peaese, 47(51 
oounty j.'oooi‘dH, 4701 

BUMMARV JXrRtSDTGTION, 

oourt of, a.ppUoatlon to dlHOoutbPio htifliway, 4 009 
rtsoovory of rates, 44S4 et seq, 

BVMMAXtY BROOUJMDINGB, 

rooovory of private improvoinont rates, 4 484 

transfer of authorities* powers, detoriiiipatlon of <iuohUoph* 4919 
S UP JCXtANNXXATTO N, 

local autUoritioH, servantB servluir in H’.M. .lj'or<‘eH, ,6149 
SUPXfiRXOR OOXJHTW. 

xiioanixiir of fLiandH ClauseB OonHolidat.loii Atd-, 184*6J, 4106 
SUPX^X/V 

dootricity, obllgration on undertakers, 4 064 
of fifixs, 4103 
water, 410,3 

BlJPPOItX 

local authority, common law rJfirht to, 4007 

ris?ht of. Hallway Olaxxses OonHoUdatton Act, 184*6, 4 167 . 

sewasre and mineral works, 40(5.6 
sanlttxry works over mines, limitation of rlicht. of, 4008 

BXlRIflTXlSH, 

pasRagro l>roker*H, 4931 

BXJBHICX:, 

clerk of peace, 4701 
county boundarieH, 4763 
reoordH, 4 701 

BWINGS, 

byelaws, 4813 

T 

TAR 

spraying:, polluting: drains, 4360 
TAXATION 

costs of conveyance under Lands (Dlauses Consolidation Act, 1845. .4136 
local licences, collection, 6006 
parliamentary, 447.6 

TJBjA 

exhausted, 4530 

importation, oxistoms examination, 4530 

TIGOKNIOAIi XNBTITUTlfi, 

acquisition of land, 4837, 4838 
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TKtmflRAPH 

Act, 1878, iucjorporation in Ifilcoiric IjifirMiner Act, 1882, .4657 
lioonco, i>rovi8lons as to existing companies, 4988 
lino, injuriously alVocted. by olcctx‘icity works, 4978 
intorfcrenco by clootricity lines, 4703 
protection from olcotrlcity undertakers, 4656 
wires, byelaws, exemption, 4809, 4810 

danger from, 4810 
<laiigor, byelaws, 4807, 4808, 4809 
over recreation, grounds, 4454 
pi'otcotion of, electric 1 ighting works, 4962 
works, interference by tramways, 4283 

TKr.Kt>I4:ONlfl, 
cUarges, 4989 

licence, local authority, area of operation, 4987 

expenses, 4987 
underground wires, 4988 
wires, across street, 4378 

protection of, electric lighting works, 4963 

TIOlSTAlSrOT, 

joint, bodies coi'poratc, 4981 
laud for allotments, renewal, 5079 

T15NANT 

for life. Incumbent as, 4704 
TTQNDjRlK 

of amends, action against i>nblio aiithority, 4876 
TJWXTlIilitS 

sale, mlsdosoription as to Inflammability, 5141, 5142 
TllAMklS 

conservators, exemption from Private Street Works Act. 1892. . 
TIIMATl^lGS. 

obstimotions near, prevention of, 4 224 
queues, o bstriict-lon by, 4364 

TH JIB VMS, 

harbouring, 4 233 

TOIjIjS, 

oxenii)tl<>n of persons in Oi’own service, 5237 
fair, action for account, 4870 
tramway, 4275 

TOMBSTO^riBS. 
removal, 5021 

TOWN 

gardoixs, protection, 4254 
green, encroachment, 4578 
tramways, rcgxilation for, 4275 

TOWN POXiICJfl CliATlSlBS ACTS, 

Act, 1847, anxendmont of, in relation to hackney cax»ria.gea, 4784 
1889. .4784 

animal, street offences, 4226 
cattle, stray, imixounded, pale, 4225 
impoxmding, 4225 
poxxnd broach, 4220 
cock-fighting, 4230 

oonsta,blc, harboured on licensed promises, 4235 

drunkenness, 4234 

Ones, 4233 et seq^ 

hackney carriage, byelaws, 4246 

damage by, 4244, 4245 
deposit for waiting, 4243 
discretionary distance, 4243 
driver, 4240 

drunk, 4244 

retention of licence, 4241 
unlicensed, i>enalty, 4241 
fare, 4242 

furious driving, 4244 
licence, change of address, 4239 
duration. 4239, 4875 
fee, 4238 

omissions in requisition, 4239 
register, 4239 
revocation, 4241 
speciflcatlons, 4239 
licensing, 4230 
meaning, 4237 
obstruction by, 4245 
overcharging, 4243 
passenger number display, 4242 
passengers without hirer’s consent, 4244 
refusal to carry, 4242 
requisition for Hoenee. 4239 
unattended, 4244 
uxxauthorised driver, 4244 
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OXpC*!UH<‘H. I t2<>S, 


.4 t en I t ‘I t 


*^r<>\V2>T XM>ia< <1I\,A^T JHMS jV<1TB 

luio.lviioy iiivrritiKO* iinlUMMiHotl, 4 2^0 

tiiipititi 42 15 

int*orp«>rtit loll, forrix of, -1224 

iti I^iibliti lloivltU lH7r> 

>vit U HlH'<-!l«4 A<it , 4 222 
iiit ofprt'tnt ion of 4222 

ll<'*‘ii<*o, Inxt'liiu^y o.nrriftero Kirivi*'!*, 4 210 
«»nitiilmH, i»lyiiiK fol* hiro, 4227, 1228 
IMTiui.lt y, otitrrlawo overoUa.rRt’s, 4 24 2 

IMittinl I iron, oil* 4 22U 

lirovlKloii of, 422<5 
liroHoontXoiti of t>lfoitcoH* *1400 
proHt it ntos, *122 5 
rofr^iHlmiont. Iioiihoh* 4:i24 
Ht.ro<4. ili*nnk:o>ixioHM, 42;iil 
lUilHaxieo, 4 22 1 
tibHt-rxiot.ioOB In, 4 224 
olToiiooH, 4 220, 4227, 4 228 

iilntH'-H of, roKnlatJon of t.rnfllo, 4 22 1 

rrowKH oi^Aush^.s acvi\ ihit, 

oollo,r <loc»rH, linbilit.y for, 4 200 
tMniiponHiiit Ion, Int^rforoiieo wit4i Iioiihi^h, 4 
ila.njjroiNmH bnllillnKH, 4207, 4208 

03C;i>oiiH€>H, 4 207. 

Male of, 4«> moot, 
l>hi.ooH, fonolniff, 4 211 
rtniaU’ of, 421 I 

<loot*H, oponlnur on Htroet;, 4 200 
isxtont. 4»f, 4 200, 4 201 
foot.wayH, Ht-root* ropalx-H, 4201), 42 10 
honHii nnmtnn'itijf, 4202, 4 200 

ncl> l>n.<ilc from Htroot. Iltio, 4 200 
forwaiMl t.o h<x*oo 4 llxio, 4 200 
intM*ri)ox»a,t4on of, 4 201 

in Ibxblic llealt.li Aot., 1875 
laiKl, imrolva.H^f <^f, 4200 
lifirhtH, Hti'oot roimlrH, 4 200, 4210 
jnuui.nlnfJT t>f t-iurniH, 4 201 

roinUrM, nrooaxibioiiH (iTirinfc, 4200, 1210 
rulmniH ouIIOIiikh, 4207 
Hlii*oot* naminic* 1202, 4200 

obH^ruotioTiH, ronioval of, 420'l, 4 205, 4200 
x*oT>alrH, obHt.motilonM foi* 'iinrcMi.Hoiuiblt^ tplnu% 4210 
wiUoninK, imi'cliaHci of land, 4 208 
wator tx'ouerlKH uh Uoimon, 4 207 

aui,Ai>.i<s xTjsrxojsr, 

librai'y, olfoxiooB in, 4048 
aHtA1>X>Ta-, 

olBowUoro tlxan In Hliops^ 5133 

oannl, t-laroxifirli, 4711, 4712 
x'n.tlway and. oanal, 4705 tit aeqf* 

l>rov'lHlona.l , oWlor, 484 0 
cdaRHlfleatdon, 4 700 
tUrongrU, 4711 
roRnlatdon* timmwayB, 4301 

TlXAiVT IllXIVIEITt. 
liootico, 4208 

•'nXAiWCOAll.S, JSee TtxAivrvvAVB. 

mx AM WATTB, 

acijaoon't xnlnes, 4301 
advortifllner npon oarrlaKOH, 4288 
altera-tion of ^aa pipoR, 4287 
roadwaya, 4287 
ar'bltration, 42B0, 4287 
Hoard of Trade iminlriOH, 4302 
byolaws, 4205 

notioo of, 4205, 4300 
ponaltvioR, 4207 

oarrlaijre, extenHloxi l>eyon<l wlioolB, 4288 
liability for aamaero, 4200 
Bale of, 4289 
obargres, 4275 

allowed, 4295 
recovery of. 4301 
oompnlsory sale, 4201, 4202, 4293 
^ ^ , 03ctont of, 4203 

conductor, llooncc, 4208 
oonstruotion, 4279 

facilitated, 4272 
nuisance, 4279 
obstruction, 4298 
rogpxiation of, 4274 
streets, break-up, 4280 
— “ - ' 4^86 


erosBingr highway, nuisance. 
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IiSTDias: 


TRAMWAYS Cfmii-rhitea. 

lin.l>ility J’ox', 4 .‘lOO 
Un.Xijcox'oiiH jJTOocls, -ItiSM) 

<lc!prlva.tioii of 4 S 3 S 8 

<lllVer<'TicoH foi* a,x 4 >H.rtx<.ioti, 4287 
<llseoii 1 aiuia.nc*.o, oi'<lor for, 4200 
<iiwrMit;oH witli ot.lioi* a-ixtliorit-loH, 4 280 , 4 287 
iiitd’feroiioo willx, 4 28 a 
<lrivor, Uceneo, 4 208 

elootrio llurUtinf? worJcn in x'dalioiTL t.o- 4057 , 4058 
fart'i, n.voltlini 4 :, 4 200 

tloina.ixtliiifc, 4 20G 
roi'inn»t,lon, 4 280 

jufitH worliH, ltxt.orforcnco wiilx, 4280 
i nd ocont la.iiprtia.j 2 ro, 4 207 
iiiHolvoncy of i>rotnot-orH, 4 201 
inliirforoiioo witli, oloot.ricit.y 4051 

Irrtino, 1285 , 4 280 

Joltil wol'kH, 427 7 
loa.HC of, 4 278 

liability^, lliiiiiaiioii of, 4 205 
ll<*oiioo t.o iiHo, 4288 , 4 285 ) 
loc*a.l a.iit.Iioril.v', olitU‘KOH, 4 278 
loa.HO l>y, 4278 
lollM, 4278 
U»KM of tlolcoi., 4 207 
iiia.iii<.on*xiioo, ohHt.riielioii, 4208 
i*oj 2 ruIa.t.i<jit of, 4 274 
nioi.ivi^ powor, 4 28 8 
olTtaio<»H, 4 21)8 

ojVoialoVH, iu>\vor roprnrdiiip:, 4 200 
onuiilaiHCH worlcliipr wit.b, 4275 
o vt^rca'owditipr, IIa.l>ilU.y, 4 207 
I»a.HHa.pr<’i, laihlio riprbt. t>f, 4 002 

i>a.KH<iau'i’!rH. o^ceoHHi ve ittmil»or, i>roHocti1.i<jii, 4 207 
l>oiiaH4oH, r<i<', ovary of, 420 1 
l)roni<,)it4*M, 4 280 

<ic»i>oHi(., 4 505 
Ha.hiUly for daiiiapro, 4 200 
jirovl.sioiia.l or<IoT*H, 4 275 

a,<lv<*r<.iHcniCTii, 4 274, 4 504 
<*.C5HH<'>r of powers, 427 7 
<4uirproH, 4 275 

eoitiiuoiic*.eiTieiil. of worlc, 427 7 
t*-opOriua 44 oii, 4 27 0 
<*.oiit.eji 1 .H, 4 274 
dopoHit., 4275 
ox.r.eiiHi<>ii, 4 2 70 

liiet>r%>ora4.1op of onaotmonlB, 4 27 0, 
local aiiDiorily, oxpciiBca, 42 78 
Jiitliiro of tralDe, 4 2 75 
imliUcatloP, 1270 
pultlie IraOle, 4 288, 4 280 
l>vir<4iaHe Ivy looa,l anllKirlty, 420J, 4202 
ra.t.<»H til rcHiiect. of, 4288 
rculiicod faroH, 4 205 
r<>!Riilatlon, 4 27 2 
reitisijitonioal. of roads, 4281 
roinoval of, after diHeontirma-nco, 4200 
reiialr* of l)rtdpre, 4 282 
rails, 4287 
roads, 4 281 

road pavliiK, eoidra.ct for, 4 285 

repairs after dlsooptiwiapco, 4200 
iiijni’y to iiaHHOperers, 4 283 
l.ra.lllc I’OKolatioTi, 4301 
wideiitpK^ 1301 
roa<lH, failure to x*epair, 4 282 

oiiotnul l>y otlior a.ptliox'itlos , 4285 
wab^t by Tindex*t-a.IverB, 4 204 

of, after <llHcoxitJlPtxanc©, 4290 
sewex's, liiterf<4*eiioo witb, 4285 
snow, removal of, 4270, 4 282 
Hpeed of ca.rs, 4205 
Htoppaer« of train o, 4285 

telofirraiih. works, iixtorfox»eiico wltU, 4283 
tollH allowed, 4295 

failure to pay, 4289 
recovery of, 4301 
txso by third, parties, 4288 
of oarriafiros, 4288 
peer aoaulred by, 4 SOI 
value upon compulsory sale, 4293 
waterworks, iutcrferoiico with, 4283 
wheels, wrougr typo, 4300 

TIlA3SrSinK;H.S, 

forered, 4839 

ooinpeusatiou , 4831 €>t seQ^ 
music and. aauoingr Ugoxiog, 4825 

Txouxinal securities, Xiocal Xioans Act, 3875. .45 42 
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iNDlflX 


■ru ANSKOHMIOR, 

as butliUiiS', ItJilU 

T!« ANSMISSION, 

tiaminal h*s, botnil Tjua^nH A<*t t 187a. , 1512 


TH ANSroitT, 

ISllnistry »»f. >?<*<•. Ministiiv TuANMf'oirr. 

rarnl* lininrovoiiiaTil,, ivtlvanooK for, TilOli 

TH I«;AS11 H Y row lOUH. 
loral a ittiuirltioH, 50*J1<5 


'rUJOA'P. 

uo1U‘<'( to. In raKt" of la,n<lH, 41 10 rf ,w/. 

loin<‘nt. of aoiui>oiiHn.t.ion nfU'r, 1112 


TKWAmMtl. 

1002 

nuinioipa.l rlecstlonH, 1020, 1071 rt 


'PUKKH, 

lUlJotninMT hlj<liway, dnutt’ortHiH, i:i55 
r.fkUunoiiH, proHt^rvation, 150i> 
PCfowlnwr ovor highway, 1202 
hil-rliwnyH, rtanoval, 1087 
in roiulH, 18 17 
1087 

ovoilmniacltiK houR'lin, 1050, 4087 
plmOotl on t'oininoPH, 1505 
imwai* t o i»la.nt, 11187 


TU ttlVOJjIlS, UinYca.KH. 


TliOUUHH, 

Wiitor, on tMilOUiiRH, 1207 
TRIUST. 

of, Ijocal TaniiiH Aol., 1875.-15:11 


TltUSTWldS, 

tJlmudt.y, oixni wTavcoH, l.ranHfor to local authority, 5018 
InvoHt inant. in \vn.r HixmrltlcH, 5 100 

opnn Ht)iUHSs, t.mnHfor t-o local tintliorit It‘H, .50 10, 5<M7 


TUllUAHY, 

aomHu>n of, adjUNtanont., 450 1 


TlJXiKiUKW 

roadH, 4 070, 4:17T 

atHt.nrnpiliocX, 4005 

minora iH, 1011 
South WaloH, 4 705 

water Hupi>ly, c*,onlractnd t.hronirh, 4 1 87 


u 


XTNIVUIK, 

arbitration, IhiblUs Koalth Aot, 1875. .1105 

award, 1105 

XJJNri>WXXTA.lClKaS, 

aarroemont to pnrohaHo land fro?n lairtlcH under dlHablllty, 1107, 
Rt\,BworkH, 4108 

notice of intention to t ake iandn, 4110, 1111 
power to i)iirchaHO land by aRrconunit, 4107 
imrohano of land by, 410^^, 4105 

xjisrxojsr, 

doiinltion of LPublic Health Act, 18751, i;i:i:i 


xjisr X V .ID Its XT V , 

Oambrldijrc’ i>rlvato imi>rovoinont ratcH, 1170 
exemption from mortmain prt>vlHlonH, 1775 
Oxford, i>rivate improvement rat<iH, 4 4 70 
XJXtBAN* iXIBTltXOT aOUNrOIh, 
additional powern, 5085 

appUoation for poworH of parlHh conneil, 48U4 
ploafniro irrounds, provinlon, 4451 
Xxdioo retnilatlonH, 4458, 4450 
poworn to hold land, 4771 

under Town« Improvement CUauweH Act, 1817. .4441 
private improvonxent rate«, 44 68 et 

redomidXoTi, 4 470 

provii^ion and xnalntonanco of »yjnnaHia, 4 827 c# 

xnuReuniH, 4827 ft 

ratti, private improvoinent, maklntic, 4 4 70 
rogrulationH, not coixlirinoxl aa byelaw, 4168 
road funetiouH, 4604 
ratofii, 4360 

transfer of burial board poworw, 4528 


XJSEIK, 

rifirhts of, transfer of open si)acos subject to, 5018 


1 I OK 


XJBHJS, 

charitable, oondltions for assuranooB, 4 772 
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V 

.K.A N*< 3 V jVOri'H . 
oJToiiceB tmdLciN AO/>7 

02 ctoiiiRl<ui of cleflxiit ion, 

Ht reel,, extoiiHion of clofiiiltioti, />ODC, 605 7 

o3!:oiiii>i4oix foi* aail Uoi'ii yj 

iiioiioiioly, j>n.yjoaon<i tio 103s:cslie<iti©v, 6115 
V-A.XiXJlfllt, 

oolixmonH in.elos\xro, 4.680 


V"^CTTj»rB, 

Ixxxilt; nnaor Btroof*, 

V'IOXTTOTjIS, 

footrwa*y eroBsiui^g^B, 


4340 

3roi>txii* of, 
6044 


VltSJSSIOX^S, 

fox* lilro, llcoiiHinK'!. 4461 
3r*x-t, olo. , dLoHtrxiclioxi, 6 2136 


4 S 1 a 


vjflBa*TTsro, 

csoixnly r-oixilH, 4 37 0 

iixliionxla l>olow, 4 380 

Htroot, 4 3 76 


ri067 


6116 


VlGSmiV^, 

m>l>roi^i*ia.1Joix of laaicl foi* lll>x‘a.i*^^, 184 7 
IratiHfer of i>owox*b fo intrlBlx ooxmoil, 4 80 3 
VXO'T'Olt.XW, 

toox4.jxia,io oxoixipt.ioii, 4 7 76 

vijciIw/lOIii a LiioroTsr. 

<oi<L;roacUifci<.oil, 46 78 

v^o^riG, 

T>ro!tiiTl>Ho<l t^OVHoii, iiitiixl«ipa,l aleot.ton, 4673 

Mti'lklitK oiV, ooi'rixpt. i>ra.otJoo, 4 627 

aS<!<! KHATsrcJinHic ; li.iiiuiHa*UA'rTc>j>T Okh'xojcjx- 


VOXlGlt. 

l>i*ll>ory, 4 000 

axmiildiaxl olo<it4oJX, <tiH<ixxtxliaeat.ion , 4682 

llHt. of <lJH<i\xfxlinocl pox'Boiie, 4082 
t.riXvollixiKT oxpoxiHOH, oltox* of, Ixrlbor-y, 4 027 


w 

w^oo^r, 

1*1x11 way, i>oworH of IvrinlHtor of fraiisporii, 620 4, 6206 
WAIV Fill, 

l*ix!>ll<i AutUoritloH 1 *x*ot<ietIoxx Act., 1803. .4884 


WAX-fICH, 

oo«t. <jf, csoiit.ribxxllon by tix*1i>axi antbox'i'fcy, 4810 
ooxixxty ooxxtxoll poworB, 6023 
j>arJBb ooxxTxoil, 4806 
ixxxrisliaso of laxitl fox*, 4261 

‘WAXuTj, 

front, tnain, of lioxxflo, 4781 
WAXl, 

1014—1018, <lolinlt.ioti of tcrminatJon, 6188 
x*oclxxoo<l powition. of oonfretels, 444 6 


WAlt OXXAXilTIXCB 
Aot, 10X6. .6153 


WAHTIO 

lami, fjkJoxi«rHid.o roatl, 4720 
iiuxnox*, 4664 

rouclHiuo, iirovontioji of oxici*oaolimoixt, 4007 


WAa'^icii., 

eaxxa.1, clamaigp to acUolxxi3Qfl:ln,n<l, 4 718 
OonxpaiXxioH (Ko^nlaMoix ofJPow©r«) Act, 1887. .4697 
ooxnpaxxy, X»xxl>Xio XXoctltli Act, 1876. .4343 

f exiled, by aras, 43W 

escperxBci^ 4171 
penalty for, 4171 
from cemetery, 4215 
impoxindlnar* poUxxtioxx of stream, 4696 
local Act, transfer of powers to boroxiarli, 4639 
matter sxxspend.ed. in, 4597, 4598 
peroolatinar, not stream, 4507 
pipes, electric lines near, 4961 

power to roaxiire remoyal, 4426 
poUxitioix by aras, 4347, 4348 
protection provisions, 4347 
rate, cbar&red. on premises, 4698 

vlsrb^B. &r'bl’trti>tioxi. X^ulalio ECeaJL'tb. Jixst, X&7&. .4.S21 
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VV AT ii)U. tu^nh' tutcti, 

huih>JVt *♦> luinluwnrr, l.MKS rf. Nf'v* 

privuto tMuuinniy. rntlinj? olV whfU ralo unpaid i>y lainUnni, iPPW 
iMttUuM: <itV. rl»‘t itui on p»>\vor of* HU>S 
doi'atUtiuK authority, •t.'»t>S 
r\pot^Nc‘H <iu tU’ivnto la.u<l, MM I 

ui\ tltJh 

uialortalviuK* i»roac*U of ct>ntra{‘t , <*uiployr<s trM ^ 

laud» protacUlou fr«uu aaquinit lull hy oluc't-riuUy undurtaKinR, ulOw 
^Srr ttfso WatI'JUWhiukh Opapmms A<'T, I.SI7. 

WATKlti U)lMhShh 

iiit tu*ruroia'U, HaviiJK ulauHO» Ihihllu UuiiUh A<'i » liS7o..la1i> 
tmutuiuK of* 'MMh 

WATJ^UiWOHKH, 

{itidiUozial 1‘apitul, 

Itoani of I’rado nih^H* 

(MUiHtruoUoii of, 
iniorfurtuu^o by traiuAvayH, ‘tas.'t 
liUHltiwiior, NUi>H<n‘ii>t.l<mB, ItiOO 
maintonanuo of* latth 
uuuuiiaiJr of* dHi;i 
pi’lvato hiiulowiKUS triPH <it 
lirovlHlomtl ordox*, tulvtq’t.lHunu'ul., ‘1‘J57(h 11371 
aiuoTKliuout * <l;P2S 
n.utluu'islug’, ‘tl3(>(> 

(‘.oHHtu* of po\v<n’s, latU) 
o<>nHi*iua.i toil, lUtlS 
(^^tonnlon* 4;iliH 

liuuirpurat ion of t'naclau'nl.s* 11308 
iunuiry* 402H 
x*uvoaalion, -1 1528 
\va.ter i’a.t,t\ 

Sot*, tifstt VVaTKUWOUIvH UUAUHKS Ai'TW* 


\VATKH.W(>1UCB OXjAUBKB A<1T»S. 

aniuial valua, for wa.t^a* <hd<'rpilna.tion, >i 

a.i)p»iratUH, noii-ropali’, i'JtSO 
n.pplIaat4on to HowaKo workn ov<a' niiiU'H, KUNJ 
oiHtora, ncKUit'.t to proviiio, *1102 
pc»vv«r to liiHpcct., ‘t 1 U2 
provlHlon of, *111)2 
voi>a.tr of, 4 I «2 

oomnion hu pply pl|)cs paymout. f(u% 411)8 


oomnion hu pply pl|)cs paynuai 
<M»tiuaunlaaU<m 141)08, -1 187 
ouPHtructlon of toriUH, 4177 


outiluR’ otf* 

tlutiuiRo to workH, 4 11)11 
<lralnH, and rilpo la,yluR, 118:1, 4181 
foulod hy KaH* 411)4 
foulhiR, 4is):i, 411)1 

KHH fouUiiR, powur to Ht‘ur<*.h for, *1 (l)| 
nulHanco, 4170 
production, foulIuR by, 1 1 01 
houHOw, outry to iuHiniot wafer Hyatoin, 4102, 110:1 
liicori>oi*atlon, 4170, 1178 

in iJiultcal Ownoi’H itoHurvolrH, eta,, Act , 1877, . l»^0H 
of other Aof.H, 4,1 77 
iriHpeotor, inc3anin8r of, 1178 
ineauinR of tortUH, 1177 
motor, ontry to oxaialuo, 42oU 
oxaminatloii, 42r>J) 
biro of, 4 200 

mineral rljshtH, rlK-bt to, 4170 

mlnoB, inHr)o<.*.tion by watorworkH umUiritikx'rs, i 18:i 
right of Hiiiiport, 1170 
mining rentricted, oomavunlcatloiiH, 1 1 82 
oompouHatlon, 1182 
noax*by minoH, damage from, 4182 

notice of Intcmtion to work, 4181 
provontion of working, 4181, i 182 
working of, 4181 
obligation to HUpply, It 80, 4187 
penalty, damage to works, 4103 

falliiro to supply water, 4188 
fouling, by guB pro<hx<5tlon, 4101 
water, 110:1, 4104 
unropaU»ed elHterii, 1 1 o:i 
water taken wlthoul iigreoinmit, 4103 
wrongful Hupply by conHumer, U0;i 
taking of vvat.(*r, •I2«l 
pipelaying on private land, 4181, 118.0 
plpew, laid down by inhubitantH, 4188 i 100 
un<lortakex*H, 4187 
non-repair, 42(J0 
pureshase by houHO-ownor, 4188 
u^uthoriflod oxtonsion, 4200 
private land, pipe-laying, 4184, 418r» 
proteotion of water, 4192-4103, 4259 



Index, 


WATKRWOKKS CLAUSES ACTS— COTltowirf. 
roHorvoii‘H, 4257 

repuirs, order of jiiHticcH, 4257 
Hccmdt.y of» '1257 
Hervice pipew, removal of, 1 J80 
HireamH, moaninf? of, 41 77 
Htrect, breaking up, 4 183, 4 ,1 84 
uuMittiug of, 4177, 4178 
vvorkH, delay in reinatai'Oniont after, 4186 
lighting of, 4186 
no Kuperintcniieucc, 4185 
notice of intention, 4185 
plan of, 4185 

rciUHtatomont after, 4185, 4186 

by street controller, 4186 
subaidonco after, 4186 

liability for, 4186 
Hupcrintondonco, 4185 
Kurfaeo Htrect workH, 4184 
terms, meaning of, 4177 
troughs on buildings, 4207 
underground works, inspection of map, 4180 
map of, 4180 

\vaUu‘, pure, obligation to snpply, 4186, 4187 
rate, 411)5-4200 

annual value for purpose of, 4105 et seq, 
common pipes, 4198 
excess paid Irrecoverable, 4197 
meaning of, 4177 
no demand necessary, 4108, 4199 
non-payment, 4200 
payment, 4186, 4187, 4108 
by lessor, 4200 
owner, 4199 
roooiver, 4199 
on dis(!ontinuanoo, 4109 
provisional order, 42(19 
rccovopy from tenant, 4 190, 4200 
of, 4261 

unoccupied house, 4199 

supplied l)y undertakings, duty as to quality, 4187 
supi)ly, <!Ut olf, action against undertakers, 4197 
for non-payment, 4200 
eutt.ing oil', 4259 
dlH(‘nnl.luuance, 4 1 99 
domoHtlo purpoflOH, 4190, 4191 
miHapplJt'at-Iou, 4 260 
on tiemand, 4190, 4191 
other tUa-n domcHtlo, 4258 

failure, 4358 

re<lulHlt4(>n by ratepayers, 4187 
statutory duly, 4187 

broach of, 4187 
t aken witliout agreement, 4193 
tn huUHCH, 4187, 4188 

elmrgofl for, 4187 
refusal of, 4188 
UTientitled persons, 4193 
turning oil, 4192, 4193 
whim win be demanded, 4190, 4191 
waste, m)n-repair of pipes, 4260 
pnmmtlou of, 4192 
wrongful taking, 4261 
wilful W'aste, 4193 

WELL, 

pollution by gas, 1348 

WELHH IIOAIU) OF HEALTH, 
constitution, 5191 
funct-loiiH, 5192 

weXjWH (lauHon: AdT, loii, 

ropPCHimtatlve body, transfer of burial grounds, 4894 

WESTMIN81TWU, 

college, mortmain exemption, 4775 
Btatute of, ineloHuro under, 4875 

WHEELB, ^ 

ilango, tramways, 4288 
tramway, unmuLiblu, 4300 

WHIELTOIO 
byelaws* 4813 

WHISTLES, 

steam, regulation, 4321 


WILL, 

land assured by, mortmain provisions, 4835 

personal eataw, laid out in land purchase, mortmain, 4835 



Ijstdmx 


VVrNOHJBaTBK 

colloKo, wxol't.nmiu exemption, 477r> 

WINDOW 

oteaner, Hta,ntUnK on niU, d32H, 12:13 
WTRW, 

iairbed, 487:^ et set/, 

tuil Banco, removal, ‘187 1 
Intx^rfereuce with, oloctrielty mipply* ‘U552 
\imU'r Ht.rotd.H, altoatlou, tdcctrlo \vi>rkB, •10r>l), '108(1 

WlTNKrtSlOB, 

tdect.ioii poUtUm, *1(52:1 

WOMIflN, 

local f^overument franchiHO, TjKiB 

WOODNK UDOOKH. 

highway pave<l with, 1:5,15 
road, repair, 1:551 


WOHIsLINO (ID ASH 

houHtiH, land for, mold main excmidion, IHOO 

\V i ) 1 tK TVl JO N*H aoMDJtiNHAO' ION, 

oxcluHloii of Public Authorit.lcH l^rolccilon Aid., IHOJl. .1870 

alkali, coudenHatlon of luurlatlc aei<l, 5003 
refflHlration, 5007 
Hpeoiivl rulcH, owiior’H, 50,10 

ceiueui, provlHional order for proventUm of dlMtdiame of iioxIouh kohcm, .dioo 
rcglHtratlon, 5007 

luHpeidlmi, Alkali, etc., WorkH lU'Kulatlon Act, 100(5. .5008 
lUKpecd'or, ad<Utloiiial, 5000 

Alkali, etc., Works Xiognlatlon Act, 1000, .5008 
inilHancc, 5014 

(OYence, conviction, dincUarge of owner, 5012 
Tudvato Htroot. H'ruwKT. 

pnbllc, Ioann, 4544 et stuu 
roglHtratton, stamp duty, 5007 
HanU^i*ry, mmewilH tmder, 4 005 
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